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[♦](D)  HOW  IT  SHALL  BE  DESTROYED,  p.  18. 

(E)  WHEN  IT  SHALL  NOT  BE  DESTROYED.  p.31- 

(F)  HOW  THE  PLEADING  SHALL  BE.  p.  22. 

(G)  WHEN  IT  CANNOT  BE  EXECUTED,  p.  22. 

*   (A)  HOW  IT  SHALL  Bf  RAISED. 

(A  1.)  tJpoii  what  estate. 

in  conveyances  to  an  use^  a  man  may  direct  or  model  the  ute  as  be  p leases', 
and  the  st*  27  H.  8.  10.  executes  the  possession  to  the  use ;  and  therefore, 
he  may  annex  powers  to  estates,  which  cannot  be  annexed  "to  them  by  a 
conveyance  at  Uie  common  law,     Co.  Lit.  237.  a.  Mo.  610. 

And,  therefore,  to  the  limitation  of itn  use  for  life,  he  may  annex  a  power 
to  make  leases  for  21,  99,  or  mote  years,  or  for  one,  two,  or  more  lives. 

Or,  to  make  a  jointure  for  a  wife.     Mo.  381.     2  Lev.  £8« 

Or,  to  grant  annuities,  jaise  portions,  &c.    Mo.  38 1 . 

Or,  to  make  a  jointure,  and  also  a  lease  to  commence  after  bis  death,  for 
portions,  &c.     Hard.  413. 

So,  he  may  annex  a  power  of  revocation  of  all  uses  limited,  to  make  a  li- 
Aiitation  of  new  uses,  and  this  will  not  be  repugnant. .  Co.  Lit.  237.  a.  R^ 
Mo.  610.    Vide  Uses,  (L  2,  &c.) 

So,  a  power  may  be  annexed  to  an  estate  by  another  deed,  executed  at  the 
same  time,  though  it  be  not  in  the  same  conveyance  by  which  the  estate  is 
conveyed.     1  Vent.  279. 

So,  a  man  may  give  a  power  or  authority  by  will,  which  is  a  naked  authori-^ 
fy,  not  annexed  to  an  estate ;  as,  if  he  devises  to  A.  for  life  and  afterwards 
that  it  shall  be  at  his  disposal  to  any  of  his  children  4hen  living  ;  he  has  but 
an  estate  for  life,  with  a  naked  power  to  dispose,  in  the  manner  directed  by 
the  wilL    R.  1  Sal.  240.     3  Sal.  276. 

So,  he  may  give  a  power  to  a  stranger,  which  is  a  naked  collateral  power 
not  annexed  to  an  estate.     Per  Hale,  Hard.  415« 

Or,  a  power  in  gross,  which  takes  effect  after  his  estate  determined.  Hard. 
415. 

If  a  power  be  to  A.  or  his  assigns  to  make  leases,  &c.  the  power  runs  with 
the  estate  to  the  assignee  in  deed,  or  in  law.  R.  1  Vent.  340.  2  Jon.  1 10. 
Vide  post,  (E.) 

So,  in  all  cases  a  povrer  coupledi  with  an  inteifest  may  be  assigned  ;  as  a 
power  to  a  lessor  and  his  assigns  to  cut  down  trees.     R.  2  Mod.  317. 

But  a  man  cannot  annex  a  power  of  revocation  to  a  feoffment,  or  grant; 
for  that  will  be  voidi  Co.  L.  237.  a.  Mo.  610.  Vide  Uses,  (L  2,  &c.) 
.  So,  tf  a  man,  seized  in  fee,  covenant  to  stand  seized  to  the  use  of  him* 
•  self  for  life,  with  power  to  make  leases,  remainder  to  another  in  fee,  the  pow- 
er is  not  well  raised.  Ca.  Ch«  161.  If  the  consideration  of  [*]the  cove- 
nant does  not  extend  to  the  power  to  make  leases.  R.  Mo.  145.  1  Co. 
175.     R.  Ray.  248. 

So,  Dpon  such  covenant  he  cfannot  peserve  a  power  to  make  leases,  join- 
tures^ or  for.  preferment  of  younger  children,  &c.     Mo.  381.  383. 

(A  2.)  By  what  words. 

Words,  which  show  the  intent  of  the  party,  are  sufficient  to  create  a  pow« 
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er ;  as  if  a  power  be  to  demise  or  lea^e,  though  the  intent  is,  that  he  declare 
the  uses  of  the  first  settlement  for  life,  or  years:  for  the  lease  does  not  take 
efiect  bj  demise,  but  by  declaration  of  the  uses.  Mo.  61].  Vide  Usesj 
(L  3.) 

£If  a  man  baying  an  annuity  in  fee  (issuing  out  of  the  four  and  half  per 
ant*  duty  at  Barbadoes)  directs  his  executors  to  ^entail  on  his  daughter  and 
herissae,  ail  bis  estate  and  effects ;  this,  though  it  passes  no  interestto  them, 
and  tbou^  they  take  nothing  as  executors,  yet  it  gives  them  no  power  to 
coDTey.    t  Vczey,  1 70.] 

So,  if  a  man  expresses  the  power  only  by  implication,  it  is  well ;  as,  pro- 
vided that  he  shall  not  have  power  to  alien,  &c.  otherwise  than  to  inake  a 
jotntiire,  and  leases  for  21  years ;  it  is  a  good  power  to  make  a  jointure,  and 
leases.     1  Leo.  148. 

So,  if  a  devise  be  to  A.  for  life,  to  set,  let,  and  make  estates  out  of  it  as  I 
might,  and  afterwards  Co  his  daughter  in  tail ;  A.  has  a  power  to  make  leases, 
it  being  the  custoii^  of  the  country  where  the  land  lies,  to  let  for  lives  or 
years.    R.  2  Roi.  261. 1.  35. 

(Bui  if  lands  are  settled  (by  act  of  parliament)  with  a^Iause  to  restrain 
alienations,  except  for  the  jointures  of  wives  for  ternri  of  life,  &c.  a  power 
Ibrsucb  jointress  to  lease  her  jointure-lands  for  three  lives,  or  years  deter- 
nrinable  on  tfiree  lives,  cannot  be  implied,  though  it  is  the  usual  way  of  leas- 
ing in  that  country.     3  B.  M.  1 259.] 

But  a  power  being  executory,  ma'y  be  restrain^ed  or  enlarged  by  a  subse- 
quent deed ;  as  if  a  power  be  general,  to  revoke ;  by  a  covenant  afterwards, 
that  he  will  not  revoke  without  the  consent  of  B.,  the  power  is  restrained, 
R.  Job.  411. 

So,  if  the  consideration,  upon  which  the  power  was  founded,  does  not  ex- 
tend to  the  person,  to  whom  the  lease  is  noade,  the  lease  shall  be  void  ;  as  if  a 
man  covenant,  in  consideration  of  natural  affection,  to  stand  seized  to  the 
use  of  himsielf  for  life,  &c.  with  power  to  make  leases,  &c.  a  lease  to  a  stran- 

git  is  void ;  for  be iffoot  within  the  consideration.     2  Rol.  260.  I.  30.  Vide 
ovenant,  (G  5.) 

So,  if  a  power,  at  its  creation,  be  to  make  leases  to  a  person,  to  whom  the 
consideration  does  not  extend,  it  will  be  void,  though  the  lease  be  executed 
tea  penoD  within  the  consideration.     2  Rol.  260. 1.  35. 

[A  power  of  the  jointress  to  make  leases  not  being  expressed,  cannot  be 
iaiplied  under  a  private  act  of  parliament.     3  Bur.  1259.] 

^A  power  annexed  to  a  devise  in  fee  to  a  niarried  woman,  that  she  may 
dispose  of  the  estate  without  the  cootroul  of  her  husband,  is  void.  1  B.  6i 
P.  192.] 

[♦](B)  HOW  IT  SHALL  BE  EXPOUNDED, 

[(B  L  a.)  General  rules.] 

fPowers  are  to  be  construed  in  the  same  manner  in  a  pourt  of  Ia\r  a$  iu 
equity.     Dougl.  293.] 


3 

court  will  observe  the  intention  of  the  parties^  

tial,  rather  than  the  literal  execution  of  them.  Thus,  a  power  limited  in  its 
tenns,  may  be  deemed  a  general  power,  and  vice  versa.  Wilson  v.  Troup, 
7  Johns.  Qi.  Rep.  33.  | 

fin  the  execution  of  powers,  the  material  object  to  be  attended  to  is  the 
intention  of  the  person  creating  the  power :  an  d  that  intention  is  to  be  col- 
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lected  from  the  wordi  of  the  willi  or  other  inttrtuaent^  giving  <be  power,  mom 
cordiog  to  the  ordinary  and  common  acceptation  of  the  wordi  and  not  accord- 
ing to  any  legal  or  technical  exposition  cSf  them.    4  T*  R.  748,  748*1 

[Powers  are  to  be  carried  into  efiect  according  to  the  intention  of  those 
who  created  them ;  and  in  ascertaining  what  that  intention  was,  the  circum-^ . 
stances  of  the  case  (nothing  opposing)  may  be  used  as  an  assisting  medium. 
Thus,  where  A*  seizecMn  fee  of  W.,  X«,  and  Y*  closes ;  whereof  ii!.  and  ¥• 
bad  been  anciently  and  usually  demised,  but  W.  had  not;  devised  to 
trustees  limited  to  certain  executory  uses,  with  power  to  the  trustees  during 
the  minorities  of  thbse  to  whom  the  premises  might  descend  uiider  the  limi* 
tations,  and  to  any  tenant  for  life,  to  grant  any  lease  of  all  or  any  part  of  the 
lands,  so  as  upon  such  lease  there  be  reserved  the  ancient  and  accustomed 
rent  usually  paid  for  the  same ;  it  was  held,  that  the  power  only  extended  to 
X.  and  Y;  closes ;  since  that  it  never  could  have  been  the  devisor's  inten* 
tion  that  the  trustees  who  might  have  an  intere*8t  tor  a  day  only,  and  who 
were  not  intended  to  have  any  beneficial  interest  for  themselves,  should  be 
able  to  alter  the  nature  of  the  property,  and  present  the  ctstuique  use  from 
occupying  whatilhe  devisor  had  always  reserved  for  his  own  occupation.  3 
M.  and  S.  99.] 

[Where  two  intentions  are  expressed,  a  general  and  a  particular  one,  and 
the  particular  intent  cannot  take  elBfect,  the  words  shall  be  so  construed  as 
to  give  etiect  to  the  general  intent.  Hence,  where  an  estate  was  limited  to 
A.,  on  his  marriage,  for  life,  with  power  to  appoint  amongst  the  children  of 
the  marriage  for  such  estates  as  he  chose,  who  by  his  will  appointed  to  his 
soil  B.  for  life,  remainder  to  the  first  and  other  sons  of  B* ;  and,  in  default  of 
such  issue,  then  to  his  son  C,  it  was  held  that-  B.  took  an  estate  tail,  the 
general  intent  being  that  his  issue  should  inherit,  and  the  particular  limita- 
tion expressed  being  void.     3  T.  R.  241.  380.  781.] 

[The  execution  of  a  power  in  the  form  prescribed,  is  a  condition  prece- 
dent,  by  the  observance  of  which  alone,  the  right  by.  virtue  of  the  power  can 
arise.  If,  therefore,  a  power  to  lease  under  the  usual  covenants  be  given, 
and  a  lease  be  made,  in  which  there  is  an  unusual  covenant,  the^lease  is 
void  in  toto^  and  cannot  he  avoided  as  to  that  covenant  only.     1  T.  R.  705*3 

[Where  a  qualification  annexed  to  a  power,  goes  in  destruction  of  the 
power,  the  law  will  dispense  with  the  qualification.     Dougl.  574.] 

^A  power  to  lease  for  years  is  to  be  construed  liberally.     3  Burr*  1441 . 
446.] 

['*][A  custom  of  the  country,  directly  contrary  to  a  leasing  power,  can- 
not be  engrafted  upon  it.     3  East,  376.] 

TAn  appointment  by  deed  cannot  be  construed  cy  pres.     Secus  if  by  will. 

1  Cast,  442.] 

(B  1.  b.)  To  make  leases  in  possession  or  rever^ioun, 

A  power  shall  be  expounded  strictly. 

[1  Bl.  Rep.  283.  In  the  construction  of  powers  originally  equitable,  the 
courts  of  law  ought  to  follow  equity  ;  but  if  they  are  origioally-  legal,  the 
courts  of  equity  ought  to  follow  the  law.  1  Bl.  Rep.  283.  Cowp.  26C. 
Doug.  293.(280.)] 

And  therefore  if  a  man  has  power  to  make  leases  generally,  this  extends 
to  make  leases  in  possession  only,  and  not  in  reversion.  R.  2  Rol.  261.  I.  5. 

2  Cro.  318.  Yel.  222.  R.'  Ray.  248.  R.  M.  9  W.  3.  in  B.  R.  inter  Win- 
ter  and  Loveday.  (1  Ld.  Ray.  267.  2  Sal.  537.)  1  Lev.  168.  R.  6  Co. 
33.  a.    Mo.  109.  Semb*  I  Leo.  35.  3  Leo.  131. 
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Nora  leiie  to  eoomienee  in/uturo.  R«  Ray.  348.  Semb.  1  Leo.  35. 
R.  Yel.  339.    3  Cro.  318.     Mo.  494. 

[A  leaBO  to  cOfluneDce  from  the  da  j  of  the  date  is  good,  ander  a  power 
to  pant  leaaea  in  poBaeatton  only,  and  not  in  reversion.  Cowp*  714. 
Dms.  ^3.  n.] 

*  fliioiigb  toe  habtndmn  in  a  lease  by  deed  is  prospective  from  the  date, 
yet  is  the  lease  in  possession,  if  not  ezecated  until  or  after  the  day  in  the 
ManAoM.     10  East,  437.] 

SO|  if  the  power  be  to  make  leases  for  two  or  three  Hres,  he  cannot  make 
a  kue  to  one  not  m  sms;  as  to  the  son  of  B.  not  bom,  &c.  Per  Windh. 
Ray.  163. 

So,  if  the  power  be  to  make  leases  in  possession,  he  cannot  make  a  lease 
of  land  in  rerersioa,  thoogh  it  be  to  commence  inprasentu  R«  1  Sid.  101. 
Ca.  Ch.  16. 

[Bttt  though  a  sabsigtUM^  lease  cannot  i)e  proved  to  have  been  surrender* 
ed,  yet  if  the  new  lease  mk  been  uniformly  acted  under,  a  surrender  of  the 
first  shall  be  presoraed.  And  the  second  be  considered  as  a  lease  in  pos^ 
aessVon.    Ambler,  746.1 

f  Where  tenant  for  life  has  a  power  to  grant  leases  ^^  in  possession,  but 
BOjt  by  way  of  inversion  or  future  interest,"  a  lease  j^er  verba  dt  prmsenti  is 
not  contrary  to  the  power,  though  the  estate  at  the  time  of  making  the 
lease  was  held  by  tenants  at  will,  or  from  year  to  year,  if,  at  the  time,  they 
received  directions  from  the  grantor  of  the  lease  to  pay  their  rent  to. the 
leasee.    Doi^.665.] 

So,  if  part  of  the  lease  be  in  reversion,  the  whole  lease  shall  be  void.  3 
Sal.  376.    (Allan  v.  Calvert,  B.  R.  E.  43  Geo.  3.    3  East,  376.) 

So,  if  the  power  be  to  make  leases  in  possession,  or  in  reversion,  he  can- 
not make  a  lease  in  possession,  and  another  lease  of  the  same  land  in  re< 
▼ersion ;  bat  hia  power  to  lease  tn  reversion  extends  only  to  make  leases  of 
the  land,  which  warn  not  then  in  possession.     Per  Holt,  M.  9  W.  3.  inter 
Winter  and  Loveda/.    (1  Ld.  Ray.  369.     Sal.  537.) 

So,  a  power  to  make  leases  in  reversion  does  not  warrant  a  lea^e  to  com* 
meole  at  a  future  day,  hut  only  a  lease  to  commence  at  the  end  of  an  es- 
tate then  m  e«#e.     Per  Holt,  M.  9  W.  3.     (1  Ld.  Ray.  369.     3  Sal.  537.) 

{^ISo,  a  power  to  make  a  lease  for  three  lives  or  thirty  years  in  posses- 
sion, or  for  two  lives  or  thirty  years  in  reversion,  warrants  only  a  concurrent 
lease  for  two  lives ;  for  a  lease  for  lives  cannot  commence  at  a  future  day. 
Per  Holt,  M.  9  W.  3.  inter  Winter  and  Loveday.    (1  Ld.  Ray.  369.    3 
Sal.  637.) 

[Under  a  power  in  a  will  to  lease  in  possession  and  not  in  reversion,  a 
lease  for  years  executed  the  39th  March  to  the  then  tenant  in  possession, 
habendum  as  to  the  arable  from  the  15th  Februan/  preceding,  and  as  to  the 
Mature  from  the  5tB  /Ipril  then  next  is  void  for  the  whole ;  though  such 
lease  were  according  to  the  custom  of  the  country,  and  the  same  had  been 
before  granted  by  the  person  creating  the  power.     3  Elast,  376.] 

But  if  a  power  be  annexed  to  the  estate  of  him  in  reversion,  to  make  leases 
generally,  he  may  make  a  lease  tn/^re^en/t  of  the  reversion.     R.  1  Lev.  168. 

Though  the  power  be  to  make  leases  in  possession.  Dub.  Ca.  Ch.  18. 
Ace*  per  Keeling,  but  two  J.  cent.  1  Lev.  168.  and  it  was  admitted  cont. 
1  Sid.  360,  361. 

So,  if  a  fine  be  to  tbeconusee  for  fiAeen  years,  afterwards  to  B.  for  life, 
-&c.  with  power  to  lease  for  three  lifes,  or  twenty^ne  years  in  possession ; 
^  be  may  make  a  lease  during  the  fifteen  years,  of  land  in  lease  at  the  time  of 
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the  £De,  when  such  lease  expires.  Per  Coke,  3  RoL  260. 1.  50»  S  Cro. 
347.     2Buh316.     1  Rol.  13. 

So,  if  hasband  and  wife  lease  pursuant  to  the  st.  32  H.  8*  and  then,  bj 
act  of  parliament,  the  estate  is  settled  to  the  husband  for  life,  with  power  to 
lease  for  three  lives  or  twenty-one  years  ;  he  may  make  leases  of  the  rever- 
sion during  the  first  lease  by  husband  and  wife.  S  RoL  261. 1.  15.  Semb. 
1  Leo.  36.     Per  two  J.  Monson.  cont.  Dy.  357.  a.        < 

So,  if  a  power  be  to  make  leases  in  reversion  for  three  lives,  &c.  he  may 
lease  for  three  lives,  when  there  is  another  life  tn  esse^  though  the  power 
does  not  ^ay,  to  ipake  leases  of  the  reversion  ;  for  there  is  no  prejudice. 
R.  2Rol.  26M.  30. 

•       •  • 

So,  he  may  make  a  Tease  for  years  determinable  upon  three  lives,  to  com- 
mence, after  the  end  of  the  former  lease  in  esse,    R.  8  Co.  70. 

[The  intent  of  the  parties  who  gave  the  powers,  ought  to  govern  every 
construiction  of  them.     1  B.  M.  60.  120.    Dougy&73.     3  T.  K.  665.] 

[The  plan  of  the  power  to  make  leases,  is  foPthe  mutual  advantage  of 
possessor  and  successor.     1  B.  M.   60.] 

[A  man  devises  lands  to  trustees  for  payment  of  debts,  then  in  trust  fof  A. 
for  life,  then  to  his  first  and  other  sons,  then  to  B.  for  life,  then  to  his  first  and 
other  sons,  then  to  C.  &c.,  in  like  manner  remainder  to  his  own  right  heirs, 
with  a  power  to  trustees  to  raise  money  for  debts,  by  letting  leases  for  thirty- 
one  years,  in  possession  and  reversion,  and  after  debts  paid,  whoever  should 
be  seised  might  niake  thirty- one  years  lease.  B.  dies  in  devisor^s  life,  who 
makes  codicil,  declaring  his  will  should  remain,  in  all  but  the  particulars  ex-  , 
preyed  ;  and  gives  part  of  his  lands  to  A.  for  life,  with  remainders  over, 
with  such  powers  as  by  his  will  devised  ;  and  gives  other  lands  to  D.  (the 
son  of  B.)  for  life,  then  to  his  first  and  other  sons,  then  to  bis  daughters,  then 
to  A.  (who  is  devisor's  brother)  for  life,  then  to  his  first  and  other  sons,  re- 
mainder to  such  persons  and  with  such  powers,  as  his  other  estate  devised 
to  him  [*lis  appointed  to  go.  D.  has  a  power  to  grant  thirty-one  years^ 
leases.     (On  error  from  Ireland.)    Str..  962.} 

(B  2.)    Qf  lands  usually  demised. 

So,  if  a  power  be  to  make  leases  of  lands  usually  demised,  he  cannot  lease 
land  only  once  demised.  2  Rot.  263.  1.  2.  R.  Vau.  33.  Vide  Estates,  (B 
32.— G  4,  5.) 

Though  it  wa*8  demised  from  year  to  year,  for  so  many  years,  or  for  three 
lives :  for  it  was  but  one  single  contract.     R.  2  Rol.  262.  I.  3. 

If  a  power  be,  to  lease  all  or  any  of  the  premises,  which  at  any  time  here- 
tofore have  been  usually  letten,  reserving  the  rents  now  paid,  or  more ;  a  de- 
mise of  lands,  not  leased  within  twenty  years,  is  not  within  the  power,  though 
demised.     Temp.  Eli2.  R.  Vau.  33. 

If  a  power  be  to  lease,  rendering  the  ancient  rent,  he  cannot  lease  lands, 
never  demised;  for  no  ancient  rent  can  be  reserved.  R.  Mo.  198.  Per 
Vau.  35.     R.  2  Mod.  Ca.  250.  381. 

But  he  may  lease  lands  demised  two  or  three  times.  R.  2  Rol.  261.  h 
50.  Vau.  33. 

[Under  the  settlement  of  an  estate  with  a  power  to  the  tenant  in  posses* 
sion  to  let  all  or  any  part  of  the  premises,  so  as  the  usual  rents  he  reserved, 
a  lease  of  tithes  which  had  never  been  let  before  was  held  void.  3  T.  R. 
665.] 

[Land  settled  in  a  family  settlement  for  a  term  determinable  on  lives,  shall 
so  far  be  esteemed  lands  usually  letten  or  demised*     1  Bl.  Rep.  446.1 
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How  it  shall  be  escpwnded.  II 

[A  power  to  lease  for  one,  two,  or  three  lives^  such  lands  as  were  then 
demised  for  any  such  term,  applies  to  such  la^ds  only  as  the  lives  on  which 
they  are  held  are  certain  and  co-existing.     *!  T.  R.  713.] 

[Under  a  powet  ^^io  lease  all  manors,  messuages,  lands,  &c«  so  as  there  be 
reserved  as  much  rent  as  is  now  paid  for  the  same,''  such  parts  of  the  estates 
enamerated  in  the  power,  as  have  never  been  demised,  may  be  let.    Doug. 

565.]  * 

[Bat  in  a  family  settlement  of  an  estate  consisting  of*  some  ground  always 
occupied  with  the  family  seat,  and  of  lands  let  to  tenants  on  rents  reserved, 
the  qualification  annexed  to  the  power  of  leasing,  'Hhat  the  anciept  rent 
mast  be  reserved,''  excludes  the  mansion-house  and  lands  about  it  never  let. 
Id.  574.] 

[Settlement  of  lands  to  the  use  of  husband  for  life,  then  to  the  wife  for  life, 
proviso,  that  they,  during  their  joint  lives,  and  the  survivor  in  possession, 
may  make  leases  of  premises,  at  the  yearly  rents  the  same  are  now  let  at« 
The  wife  marries  second  husband,  and  they  .demise  the  capital  mansion- 
house  and  demesne  lands,  never  before  leased.  R.  per  6.  R.  that  this  is  a 
void  lease  :  and  dubitatury  whether  she  could  lease  on  her  second  marriage. 
Fort.  332.] 

So,  if  a  power  be  to  make  leases,  so  that  he  do  not  lease  the  demesne 
lands  of  the  manor,  he  cannot  make  leases  of  copyholds  ;  for  they  are  part 
of  the  demesnes.  Per  three  J.  inter  Winter  and  Loveday  :  Rookby  cont. 
for  it  seemed  to  him,  that  the  exception  extends  only  to  lands  in  his  own  oc- 
cupation.    Sal.  537.  (1  Ld.  Raym.  969.) 

cut  a  lease  may  be  of  the  rents  or  services  of  a  manor  ;  for  they  are  not 
part  of  the  demesnes.  Per  Holt,  inter  Winter  and  Loveday.  (1  Ld.  Raym. 
270.     SaL538.) 

[♦](B  S.)  Where  the  ancient  rent  is  or  is  to  be  resenred. 

So,  if  a  power  be  to  make  leases,  so  that  the  ancient  rent  be  reserved,  if 
be  does  not  reserre  the  ancient  rent,  the  lease  will  be  void.  Vide  post, 
(C  6.) 

Aad  therefore  if  he,  not  having  counterparts  of  the  ancient  leases,  leased 
all  his  lands  anciently  demised,  rendering  the  ancient  rents,  without  men- 
tioning what  lands,  and  what  rents,  in  particular  ;  it  will  be  void.  Per  Cow- 
per  and  Trevoi^  Holt,  cont.  3  Ver.  534.  544.  Eq.  Ca.  14,  15.  (2d  part 
of  2  Mod.  Ca.) 

Bat  if  a  power  be  to  lease  the  premises,  or  any  part  of  them,  so  thatsadi 
lent  or  more  be  reserved,  as  was  paid  within  two  years  before ;  he  may 
lease  lands  not  demised  omninoj  reserving  such  rent  as  he  pleases  *,  for  the 
intent  appears,  that  all  may  be  demised.     R.  2  Rol.  2G3. 1.  10. 

So,  if  a  power  be  to  lease  the  premises,  (which  consist  of  land,  a  rectory^ 
&c.)  or  anj  part  of  them,  reserving  so  much  per  acre  ;  he  may  demise  the 
rsctoiy,  though  there  cannot  be  a  i^servation  of  such  a  sum  per  acre.  R.  I 
Veot.  394.     2  Lev.  1 50. 

If  a  power  be  to  demise,  rendering  12s.  per  ann. ;  a  lease  rendering  so 
Buch  as  ou^t  to  be  paid  by  the  power,  without  saying  how  much,  will  be 
good.    R.  9  Ver.  533. 

If  a  power  be  to  make  leases,  rendering  such  rent  as  he  pleases ;  a  lease 
wittioat  rent  will  he  good.     R.  Skin.  427, 428. 

If  a  lease  by  tenant  for  life  reserves  the  rent  to  him  and  his  heirs,  it  will 
be  good.     R.  8  6o.  70.  b. 
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Ifa  lease  be  of  such  land  tn/er  alia^  resenring  the  ancient  rent  proinde, 
the  word  proinde  shall  be  referred  to  the  land  mentioned.     R«  1  Vent.  340. 

[The  successor  must  not  be  prejudiced  in  point  of  remedy,  or  any  circum- 
stance of  full  enjoyment.  ,  1  B.  M.  60.] 

[If  the  ancient  r^nt  is  to  be  reserved,  it  must  be  with  all  beneficial  circonrk; 
stances;  dmd  specifically^  that  rfmainder-man  be  put  to.  no  difficulty  in 
avowing;  otherwise  void  against  him,  though  good  against  owner  of  the  inher- 
itance.   Ibid.] 

The  lease  intended  by  every  power  of  leasing,  is  the  usual  husbandry  lease, 
reserving  a  rack-rent.     Ibid. 

[Where  a  power  of  leasing  at  the  usual  rent  is  granted,  the  term  '*  osuaV 
means  the  rent  at  which  the  property  had  been  before  letten,  not  the  rent 
at  which  property  of  that  description  usually  lets  in  the  neighbourhood. 
Hence,  where  A.  devised  a  reversion,  expectant  on  the  death  of  B.,  with 
power  to  the  devisee  to  grant  leases,  so  as  there  shall  be  reserved  thereon 
the  *'  usual  or  other  the  most  ^ent''  that  can  be  had  for  the  same ;  and  the 
devisee  let  the  premises  at  a  rent  exceeding  that  at  which  the  party  in  pos- 
session had  leased  them  at  the  time  of  A.^s  death,  but  inferior  to  their  real 
value  (having  taken  a  fine  upon  the  lease) ;  it  was  held,  that  the  power  of 
leasing  was  well  executed.     4  M.  &  S.  371.] 

[The  least  of  two  offers  may  be  the  best  rent  that  can  be  obtained  within 
the  meaning  of  a  leasing  power,  since  regard  may  be  paid  to  the  qualifica- 
tions of  the  tenant.     10  East,  278.] 

[*]rA  power  to]  lease  stipulates  that  the  best  rent  shall  be  reserved,  with- 
out taking  any  sum  of  money  or  other  thing  for  or  in  lieu  of  a  fine  or  income 
for  the  same.  Under  this  power  a  lease  is  granted  in  October,  to  be  com- 
puted from  March  preceding,  rent  payable  half-yearly  in  March  and  Novem- 
ber, first  oayment  to  be  made  in  November  next.  Held,  that  this  was  not 
taking  a  nne,  since  it  was  apparent  that  there  had  been  an  actual  occupation 
since  March.  But,  Semble^  the  fact,  that  there  had  not,  might  have  been 
averred.     3  M.  &  S.  383.] 

(B  4.)  For  Ures,  or  years. 

If  the  power  be  to  make  leases  for  three  lives,  or  31  years,  he  cannot* 
make  a  lease  for  99  years,  if  three  lives  so  long  live  ;  for  the  power  shall  be 
'  taken  strictly.     R.  8  Co.  70.  b.     3  Rol.  360.  I.  40. 

But  a  power  to  make  leases,  not  exceeding  three  lives  or  31  years,  war- 
rants a  lease  for  years,  if  three  lives  so  long  live  :  for  that  does  not  exceed 
three  lives.    R.  8  Co.  70.  b.     3  Rol.  360. 1.  45. 

So,  a  power  to  mske  leases  for  three  lives,  or  31  years,  or  for  any  term 
upon  one,  two,  or  three  lives.     R.  3  Mod.  369. 

So,  a  power  to  make  leases  for  three  lives,  or  for  30  years,  or  for  any 
number  of  years  determinable  upon  three  lives,  warrants  a  lease  for  30  years 
absolute;  for  the  repetition  of  the  words  [or /or]  makes  distinct  clauses. 
Per  three  J.  Rockby  ccwot.  Winter  and  Loveday.  Sal.  537.  (1  Ld.  Ray. 
269.) 

If  a  power  be  to  make  leases,  rendering  the  rent  now  paid,  or  more,  for 
31  years,  or  for  years  determinable  upon  one,  two,  or  three  lives  in  pos- 
session, so  long  as  the  lessees  duly  pay  the  rents  and  perform  the  conditions  ; 
that  clause  is  a  limitation,  which  determines  the  lease,  if  the  rent,  &c.  be  not 
paid,  though  there  be  no  demand  of  the  rent.    R.  Vau.  33. 

[tf  tenant  for  life  in  possession  has  a  power  to  limit  lands  to  bis  wife  for 
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life,  he  caBBot  make  a  leaae  of  them  for  99  jears  determinable  on  ber  death. 
Str.  992.1 

[Under  a  power  of  leasing  for  one,  two,  or  three  lives,  or  for  any  term  of 
yean  determinable  on  one,  two,  or  three  lives,  such  lands  as  were  then  de* 
nMsed  for  aoj  such  term,  lands  are  not  included  which  were  then  held  under 
a  demise  ^^  to'W«  andG.  for  99  years,  if  W«  and  his  widow  and  any  eldest 
son  liring  or  in  venire  sa  mere  at  the  time  of  his  (W/s)  death,  or  if  no  son, 
any  eldest  daughter  then  living  or  in  ventre  'sa  merey  or  any  or  either  of  those 
three,  viz.  of  the  said  W.  and  such  his  wife,  son,  or  daughter  should  so  long 
live,  remainder  to  the  said  G.  and  his  widow,  son  or  daughter  in  the  same 
manner ;"  of  which  description  of  persons  five  were  in  fact  living  at  the 
time  of  the  power  reserved,  who  were  all  entitled  in  succession,  three  at  a 
time,  to  come  in  under  the  lease.  Under  such  a  general  power  the  three 
fives  must  be  certain  and  co-existing*     7  T.  R.  713.] 

[A  power  to  lease  for  any  term  not  exceeding  21  years  or  three  lives,  so 
•8  no  greater  estate  than  for  three  lives  be  in  being,  does  not  warrant  a 
lease  for  99  years,  determinable  upon  three  lives.     10  East,  158.] 

^A  power  to  lease  for  a  certain  period  warrants  a  lease  for  a  shorter  titne* 
TbuM  under  a  power  to  lease  for  21  years,  the  lease  may  be  for  [*]14.  The 
power  of  Jeasing  is  given  for  the  benefit  of  the  lessor  ;  now  every '  one 
may  reDounce  a  benefit  in  all  or  in  part.    3  M.  and  S,  382.] 

[(B6.)  Miscellaneous.} 

[A  case  in  which  the  question  was,  as  to  a  devisor^s  intention  in  granting 
a  power  of  renewal,  by  adding  a  life  in  an  estate.     10  East,  549.] 

[A  power  of  leasing,  which  stipulates  against  giving  leave  to  the  tenant 
to  commit  waste,  does  not  prohibit  the  landlord  covenanting  to  repair.  1 1 
East,  305.] 

[A  power  under  a  marriage-settlement  to  appoint  to  the  children  of  the 
marriage,  is  strictly  confined  to  those  children.     2  Wils.  369.J 

[If  there  be  a  power  under  a  marriage-settlement,  to  give  to  the  chil- 
dren of  tbe  marriage,  in  such  shares,  &c.  and  for  such  estate.  Sic.  and  thefe 
is  hat  one  child  of  the  marriage,  such  child  must  have  the  whole  estate 
wbicb  was  settled.     2  Wils.  336.] 

[A  power  to  appoint  to  children,  extends  to  grandchildren,  where  the 
children  were  in  being  when  the  power  was  created.  2  T.  R.  244.  Secw^ 
where  they  are  not  in  being.     2T.  R.241.J 

[A  power  given  to  appoint  to  children  may  extend  to  grandchildren  if  an 
intention  to  that  effect  can  be  made  out.     4  T.  R.  741.J 

[Under  a  devise  to  testator's  wife,  remainder  to  his  children,  subject  to 
her  appointment ;  a  child  born  in  the  testator's  life-time,  b^t  after  making 
the  will,  is  an  object  of  the  appointment.     1  Taunt.  289.] 

[A.  having  a  power  to  limit  an  estate  to  the  use  of  such  child  or  chil- 
dren of  the  said  A.,  and  fbr  such  estate  or  estates  as  she  should  direct,  &c. 
and  having  two  daughters,  as  to  one  moiety  of  the  said  estate,  appoints  it 
to  the  use  of  her  eldest  daughter  B.  for  life,  with  remainder  to  the  first  and 
other  sons  of  her  said  daughter  in  tail  male,  remainder  to  the  daughtera 
of  the  said  B.  in  tail  general,  remainder  to  her  youngest  daughter  C.  for 
life,  with  remainder  to  her  first  and  olher  sons,  &c«  remainder  to  the  daogh-^ 
ters  of  the  said  C.  in  like  manner,  remainder  to  the  right  heirs  of  the 
eldest  daughter  B.,  and  so  vice  versa  as  to  the  other  moiety.  Held,  that 
such  appointment  is  an  excess  of  A.'s  power,  as  far  as  respects  the  limita- 
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lion  to  ber  grandcbildren,  but  good  as  to  the  limitation  to  her  daogbten 
for  life.     Cowp.  651*1 

[Id  a  marriage-settlement  there  is  a  power  of  appointing  a  real  estate  to 
such  child  and  children  of  the  marriage  ;  for  such  estate  and  estates  as  the 
husband  should  direct.  And  for  want  of  such  appointment,  the  estate  was 
settled  upon  all  and  every  tbe  child  apd  children  of  (be  marriage  equally. 
Held  that  the  appointment  might  be  to  one  child  in  exclusion  of  the  rest, 
"  such  child,'^  is  an  expression  applicable  to  one  of  several  children.  1  T. 
R.  432.] 

[Ad  exclusive  appointment  under  a  power  of  appointing  '^  to  and 
amongst  such  of  his  relations,''  &c.  is  good.     1  T.  R.  435.} 

[An  estate  being  conveyed  by  a  marriage-settlement  to  trustees  to  the 
use  of  tbe  latter,  tbe  husband  for  life,  with  remainders  over,  and  with  a 
power  to  the  settlor,  with  tbe  consent  of  the  trustees,  to  revoke  all  tbe 
vises  in  the  settlement,  and  the  settlor  having  granted  an  estate  for  his  own 
life,  for  valuable  consideration  in  tbe  settled  estate,  a  revocation,  subsequent 
thereto,  of  all  the  uses  executed  by  bim  with  [^jconsent  of  the  trustees, 
and  a  conveyance  of  the  estate  to  a  purchaser  for  yalaable  consideration 
also,  but  with  notice  of  tbe  prior  grant  for  tbe  settlor's  life,  shall  not  afiect 
the  interest  granted  for  his  life.     Dougl,  477.] 

I  A  power  given  an  executrix  by  that^ame  to  charge  tbe  testator's  estate, 
y  applies  to  that  portion  of  it  which  comes  to  her  as  executrix;  namely, 
the  personal  estate  even  though  she  be  trustee  of  tbe  real.     3  T«  R.  721.] 

[An  estate  is  limited  to  uses,  and  a  power  given  to  revoke  those  uses  by 
selling  and  conveying  tbe  estate  to  a  purchaser,  so  that  the  purchase-money 
should  be  paid  into  the  hands  of  A.  and  not  of  B.,  to  be  laid  out  in  lands, 
to  be  settled  to  like  uses.  Held,  that  tbe  power  of  revocation  was  'condi- 
tional only,  upon  payment  of  the  purchase-money  in  the  manner  directed. 
4  T.  R.  39.] 

[A.  devised  lands  to  his  wife  B.  for  life,  with  a  power  of  appointment  to 
such  bis  child  or  children,  (of  whom  there  were  three  then  alive),  in  such 
manner,  share,  and  proportion  as  she  should  direct,  ^*  but  so  as  tbe  said  lands 
which  were  to  be  considered  as  one  estate,  should  not  be  divided,  but  trans- 
mitted whole  and  entire  to  his  heirs  and  family"  and  in  default  of  appoint- 
ment, remainder  to  his  own  right  heirs.  Query,  whether  B.  has  the  power 
of  appointing  beyond  a  life-estate,  since  otherwise  the  estate  could  not  b^ 
transmitted  whole  and  entire,  &g.  But,  supposing  she  has,  then  per  Lord 
Kenyon,  C.  J.  and  Grose,  J.  tbe  power  must  be  exhausted  on  tbe  children, 
and  therefore  that  a  limitation  to  grandchildren  in  tail,  aAer  an  estate  for  life 
to  a  child,  was  void ;  however,  that  B.'s  general  intention  being  that  tbe 
grandchildren  should  inherit,  the  child  took  an  estate-tail ;  per  Ashhurst,  J. 
and  Buller,  J.  the  word,  children  is  co-extensive  with  issue,  so  that  the  limi« 
.tation  (o  the  grandchildren  was  good,  and  tbe  child  took  for  life  only.  4  T.. 
R.  737.} 

[Where  real  and  personal  property  are  bequeathed  to  A.,  subject  to  a  pow- 
er of  appointing  the  same  unto  B.  ar:d  C.  in  such  proportions  as  he  should 
think  proper,  the  power  is  well  executed,  though  the  personalty  (or  a  portioa 
of  it)  is  appointed  to  one,  and  tlje  realty  to  the  other.     1  Taunt.  289.] 

[A.  devises  a  copyhold  estate  to  trustecs,'to  the  use  of  B.  for  her  life  ;  then 
to  such  uses  as  B.  by  her  last  will  should  appoint;  and  in  default  of  such  ap- 
pointment to  the  right  heirs  of  B.  A.  dies  ;  the  trustees  are  admitted  in  fee 
on  the  trusts  declared  by  tbe  will.  B.  by  an  appointment,  in  form  of  a  deed 
poll  in  nature  of  a  will,  irrevocably  devises  all  her  interest  hi  the  premises  to 
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C.  and  declares  that  no  subsequent  will  should  revoke  this  disposition ;  the 
premises  are  surrendered  to  the  use  of  C.  in  reversion,  and  he  is  admitted  ac- 
eordii^Ij.  B.  by  another  will,  afterwards  devises  the  premises  to  D.  and 
bis  beirs,  so  as.  not  to  be  subject  to  any  of  her  debts,  contracts,  or  engage- 
ments ;  under  this  will  D.  was  admitted,  and  soon  afterwards  B.  died*  Held, 
that  by  the  devise  to  D.,  the  former  appointment  in  favour  of  C.  was  revok- 
ed, and  the  legal  estate  devested  out  of  thetrustees  under  A/s  will,  and  vest- 
ed in  D. ;  and  that  a  surrender  to  D.  by  the  trustees,  was  as  effectual  as  if  it 
had  been  made  by  B.     1  Mars.  90.     5  Taunt.  38^.] 

[A.  devises,  after  certain  legacies,  "  all  the  residue  of  what  he  d!es  posses- 
sed of,  or  in  expectancy,  to  his  wife  B.  for  her  life,  reserving  (o  [^jlter  full 
power  to  will  away  any  part  or  proportion  of  his  said  residue  at  her  decease ; 
and  after  that  period  to  his  daughter.^'  A.  dies,  and  B.  devises  away  the 
whole  of  her  property.  Held,  that  this  was  a  good  execution  of  the  power. 
2  Mars.  421,     7  Taunt.  123.] 

(C)  HOW  IT  SHALL  BE  EXECUTED. 
[(C  1.  a.)  General  rules.] 

f  A  power  has  this  effect  and  no  more,  it  authorises  the  grantee  to  do  some- 
thing on  behalf  of  the  grantor.  Under  it  therefore  the  grantee  can  do  no- 
thing but  what  the  grantor  might  himself  have  done.  Hence,  too  the  execu- 
tion  of  the  power  only  calls  into  action  an  estate  which  though  hitherto  dor- 
mant, was  existing  in  the  power  itself.  Hence,  the  appointee  claims  under 
the  power,  and  the  appointment.  And  hence  the  appointment  cannot  be  of 
an  estate,  which,  had  it  been  expressly  limited  by  the  power  itself,  would 
have  been  void.] 

[Powers  must  be  strictly  pursued  ;  a  ledse,  therefore,  by  tenant  for  life, 
with  power  lo  lease  in  possession  and  not  in  reversion,  reserving  three- 
foarths  of  the  best  yearly  rent  that  could  be  obtained,  is  void  against  the  re- 
mainder-man, \f  either  essential  is  wanting.     5  T.  R.  567.] 

[lii  the  execution  of  a  power,  in  order  that  the  deficiency  of  one  instru- 
mentmsty  be  supplied  by  the  sufficiency  of  another,  it  must  appear  that  the 
party  intended  that  they  should  operate  conjointly.     3  East,  410.] 

[A  power  to  make  a  life  estate  to  the  wife,  may  be  executed  at  different 
times.     2  Burr.  11 36.     1  BIk.  281.] 

{Miscellaneous  cases.  Brant  v.  Gelnton,  2  Johns.  Cas.  384.  Jackson 
V.  Vecder,  II  Johns.  Rep.  169.  } 

(C  !•  b.)  What  shall  be  a  good  execution :  Though  more  join 

in  the  execution  than  need. 

If  a  power  be  to  a  woman  to  make  leases,  and  she  takes  hasband,  a  lease 
bj  the  husband  and  wife,  is  well  executed.  R-  1  Sid.  101.  R.  cont.  Ca. 
Ch.  18.  R.  ace.  1  Rol.  329.  I.  35.  Ace.  where  it  is  a  naked  power.  3 
Salk.  276.     Vide  Chancery,  (4  H  1,  &c.)— Uses,  (L  4,  5.) 

So,  if  an  use  be  to  A.  for  life,  and  afterwards  lo  B.  his  son,  in  tail,  wilh  a 
power  for  A.  to  charge  the  land  with  2000/.  for  portions;  if  A.  and  B.  by 
deed  charge,  &c.  it  will  be  good.     R.  1  Lev.  150. 

(C  2.)  Or  more  be  done  than  the  power  requires. 

So,  if  a  man  who  has  a  power,  does  all  required  by  his  power,  and  more,  it 
wiUbeeood  for  somucb  as  was  within  his  power ;  as  if  a  tenant  for  life,  who  has 
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a  power  to  noake  a  jointure,  coveoants  to  stand  seized  to  Ae  u§e  of  bim  an8 
his  wife  for  tbeir  lives,  and  then  to  the  issue  of  their  bodies ;  it  is  a  good  ex- 
ecution of  the  power  to  make  a  jointure.     R*  2  Lev.  60,  Dub.  1  Leo.  148.. 
\  Vide  Warner  v.  Howell,  MS.  Rep.  Whart.  Dig.  Penn.  Rep.  609.  \ 

[So,  where  A.,  having  a  power  to  limit  an  estate  to  the  use  of  such  child 
or  children  of  the  said  A.  and  for  such  estate  or  estates  as  she  should  direct, 
limit,  &c.  and  having  two  daughters,  as  to  one  moiety  of  the  said  estate,  appoint- 
ed it  to  the  use  of  her  eldest  daughter  B.  for  life,  with  remainder  to  first  and 
other  sons  of  6.  in  tail  male,  be.  remainder  to  ber  younger  daughter  C.  fe^ 
life ;  remainder  to  first  and  other  sons  of  C.  Jzc. ;  and  vice  versa  as  to  the 
other  moiety.  This  appointment,  though  an  excess  of  A.'s  power  with  respect 
to  the  limitation  [*Jto  her  grandchildren,  was  held  good  as  to  the  limitation  to 
ber  daughters  for  life.     Cowp.  651. 657.] 

[So,  where  by  marriage-articles  the  husband  bad  power  of  appointment 
to  any  9ne  or  more  children  of  the  marriage,  and  by  deed  of  appointment  in 
which  his  eldest  son  joined,  he  appointed  part  of  his  estate  to  his  eldest  son 
and  his  issue,  and  it  was  held  good ;  for  he  might  have  appointed  absolutely 
to  his  eldest  son,  and  the  latter,  on  its  being  so  appointed,  might  have  imme- 
diately afterwards  settled  it  in  that  manner.     Ambler,  289.] 

[But  where  the  son  does  not  join,  an  appointment  to  bim  for  life,  remain- 
der to  his  sons  in  (ail,  under  a  power  of  appointing  among  children,  is  not  a 
good  execution  of  the  power.  2  Brown.  22.  344.  Vide  S.  C.  2  Term 
Rep.  241.  380.  781.     2  Brown.  51.] 

[If  a  man  has  power  to  appoint  lands  to  bis  wife  for  her  natural  life,  and 
he  by  deed  grants  them  to  trustees,  for  the  use  of  his  wife  for  life,  and  then 
to  the  use  ofthe  heirs  of  her  body,  the  deed  is  void  to  raise  any  use,  but  it 
shall  enure  as  an  appointment.     2  Fort.  339.] 

[If  a  man  having  power  to  make  leases  for  ten  years,  leases  for  twenty 
years,  it  will  be  good  in  equity  for  ten  years.  R.  Ca.  Ch.  23«  Semb.  cent, 
per  Raymond,  Ch,  J.] 

[So,  where  tenant  for  life  had  power  to  let  leases  for  31  years  in  posses- 
sion, and  he  made  a  lease  for  26  years  without  referring  to  the  power;  it 
was  held  that  the  first  lease  should  be  presumed  to  have  been  surrendered, 
and  the  remainder-man  should  be  bound  for  21  years  of  the  new  lease* 
Ambler,  740.] 

(C  3.)  Or  if  it  be  done  bj  more  deeds. 

So,  if  a  man  pursues  all  the  requisites  within  his  power,  though  he  doer 
it  by  more  deeds  than  are  necessary,  it  will  be  good  ;  as,  if  a  man  has  a. 
power  to  charge  land  with  2000/.  by  his  deed,  for  portions,  &c.  if  he  makes 
the  charge  by  lease  and  release,  it  wilt  be  good,  though  the  power  says,  by 
deed^  and  it  be  executed  by  two  deeds.     R*  1  Lev.  150.     Hard.  395. 

f  A  power  to  make  provision  for  younger  children  by  deed,  may  be  execu- 
ted by  will.     Ambl.  64.1 

[ff  done  by  deed,  to  declare  the  uses  of  a  fine,  and  a  fine  pursuant.  R.  1 
Vent.  279.     Ray.  239.     2  Lev.  149.] 

[But  where  a  wife  under  a  marriage-agreement  bad  power  to  dispose  of 
her  estate  by  deed  or  will  after  her  decease,  and  the  husband  covenanted 
to  confirm  it ;  afterwards  the  wife,  by  lease  and  release,  reciting  the  articles, 
conveyed  her  estate  to  trustees  after  her  death  to  the  use  of  her  natural  son 
for  life,  with  remainder  over.  Afterwards  the  husband  and  wife  levied  a 
fine  ofthe  premises,  and  declared  the  uses  different  from  those  of  the  re- 
lease ;  it  was  held  that  the  lease  and  release  were  not  good  \o  pass  the  es» 
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tale  dther  as  a  eonveyance  or  afi  an  execution  of  a  power,  and  that  the  es- 
late  paaeed  by  the  fine*  ^Ambler,  467,  468.  But  it  is  said  this  was  decided 
OD  the  principle  that  there  was  no  meritorious  conmderation.    Ambi.  474.] 

[For,  in  faTonr  of  a  person,  baling  a  meritorious  consideration,  it  was  af- 
terwards determined,  that  wliere  a  woman  by  marriage  articles  reserved  to 
benelf  a  power  of  cHaposing  of  her  present  or  any  future  estate  real  or  [*Jper- 
Bonal,  by  deed  or  will,  and  she  devised  aa  estate  which  was  in  trustees  this 
was  held  a  good  execution  of  the  power.     Id.  468.] 

I  So,  where  the  legal  eatate  was  in  the  wife,  such  a  power  was  held  to  be 
wdl  executed  by  devise.     Id.  565.] 

[So,  the  execution  of  a  power  may  be  without  deed,  where  that  is  not  ex- 
pressly required ;  for  the  interest  arises  out  of  the  estate.     R.  Sal.  467.] 

rif  a  man  has  a  power  to  appoint  to  a  wife  for  her  life,  for  or  in  the  name 
or  m  lieu  of  jointure,  all  or  any  part  of  lands,  it  is  not  necessary  it  should 
be  executed  all  at  once.    2  B.  Ml  1 1 36.     1  Bh  Rep.  28 1 .] 

[If,  previous  to  bis  marriage,  heby  indenture  doth  according  to  the  pow- 
er to  him  given,  and  by  virtue  thereof,  and  of  all  and  every  other  power, 
appoint  to  trustees  part  of  the  lands  to  the  use  of  his  wife  for  life,  for  and  in 
the  name  and  in  lieu  of  jointure,  and  there  is  a  proviso,  that  if  she  does  not 
on  three  months'  request  release  her  dower,  this  to  be  void ;  which  proviso 
he  releases,  he  may  appoint  other  part  of  the  lands  as  augmentation  of  join- 
ture.    Ibid.J 

[An  appointment,  when  executed,  is  to  be  considered  in  the  same  light  as 
if  it  had  been  inserted  in  the  original  deed  by  which  the  power  of  appoint- 
ment was  created.     7  T.  R.  342.  438.] 

[A  power  may  be  executed  at  different  times,  if  not  fully  executed  at  the 
first,  provided  the  execution  in  the  whole  does  not  transgress  the  limits  of 
the  power.    2  T.  R.  721 .] 

(G  4.)  Or  if  it  be  executed  without  mentioning  his  power. 

So,  if  a  man  execn^ea  a  power  by  deed  without  taking  notice  of  his  power, 
it  wiU\>e  jfi0od,  where  the  deed  has  no  operation,  if  it  be  not  in  execution  of 
hiB  powers  as  if  a  man  settles  two  parts  of  bis  land,  and  afterwards  makes  a 
feoflineBt  of  the  third  part  held  in  capiUj  to  the  use  of  such  person,  &c.  as 
he  afaatt  appoint  bv  his  will,  and  afterwards  devises  that  third  part,  without 
reference  to  the  feoffment ;  it  will  be  a  good  declaration  of  the  uses  of  the 
feofiment,  for  otherwise,  the  devise  will  be  void,  two  parts  being  settled  be** 
^re.     R.  6  Co.  18.  a. 

So,  if  a  roan  has  a  power  to  charge  lands  with  the  payment  of  2000/.  and 
he,  being  tenant  for  life,  with  his  son  tenant  in  tail,  by  lease  and  release, 
without  reference  to  the  power,  conveys  the  land  for  raising  of  the  moneys 
it  will  be  good.  R.  1  Lev.  151.  cont.  per  Bridgman,  afterwards  in  Chan- 
cei7»    2  Leo.  152.  in  marg. 

(oo,  if  the  deed  has  not  a  full  operation,  except  where  it  is  in  execution  of 
his  power;  as,  if  tenant  for  life  makes  a  lease,  without  taking  notice  of  his 
power,  it  shall  be  an  execution  of  his  power  to  make  leases ;  for  otherwise 
the  lease  will  not  have  an  effectual  continuance.  R.  1  Vent.  228.  [Vid. 
Ambler,  740.1 

If  a  devisee  for  life  has  power  to  sell  the  reversion,  and  he  sells  by  bargain 
tfid sale  ioroUed,  without  taking  notice  of  the  power;  it  shall  be  an  execu- 
tion of  the  power;  for  otherwise,  nothing  would  pass  but  his  estate  for  life. 
R.  1  Rol.  329.  1.  45.     Jon.  327. 

I]Bttt  where  a  testator  Iiaving  a  power  over  3000/.  originally  the  property 
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of  bis  wife>  gave  several  legacies  ;  and  then,  after  the  decease  of  his  wife, 
gave  the  residue  over,  and  his  estate  was  not  sufficient  to  pay  the  legacies  ; 
yet  it  was  held  that  the  will  was  no  execution  of  fiie  power,  the  same  not 
being  referred  to,  and  there  not  being  any  [*Jthing  by  which  an  intention 
appeared  in  the  testator  to  execute  it.     2  Brown.  297.] 

[An  express  reference  to  the  authority  on  executing  it,  may  aid  what 
would  otherwise  be  an  imperfect  execution.    2  N.  R.  1 .] 

(C  5.)  If  it  be  executed  by  conveyance  tantamount^  though  not 

pursuant  to  the  letter  of  the  power. 

So,  if  a  man,  who  has  a  power,  does  not  observe  all  circumstances  required 
by  law,  for  making  such  estate,  yet  it  may  be  a  good  execution  of  his  powers 
for  the  estate  made  by  virtue  of  the  power,  arises  out  of  the  first  estate  upon 
which  the  power  was  created  ;  as,  if  tenant  for  life,  with  nower  to  make  a 
jointure,  covenant  to  stand  seised  to  the  use  of  bis  wife,  u  will  be  a  good 
jointure.     Ray.  239. 

If  tenant  for  life,  who  has  a  power  to  make  leases  for  lives,  makes  a  lease 
for  life  without  livery,  it  is  good,  and  better  than  if  there  was  livery.  Per 
Hale,  1  Vent.  281.     2  Lev.  149. 

So,  it  is  good,  if  there  be  also  livery.     \  Vent.  281.     2  Lev.  149. 

^A  power  to  make  leases  for  years  determinable  on  lives,  may  be  execut- 

'»y  a  covenant  to  stand  seised.     3  B.  M.  1441.] 

If  a  man  has  a  power  to  make  an  estate  to  his  children,  and  he  grants  a 
rent-charge  to  them,  by  his  will,  out  of  the  same  estate,  it  will  be  good.  R. 
3  Ca.  Ch.  69. 

If  he  has  power  to  make  it  by  writing,  signed  before  two  witnesses,  and  he 
grants  a  rent  by  his  will,  executed  before  two  witnesses  ;  though  it  be  not  a 
good  execution  of  the  will,  for  want  of  three  witnesses,  within  the  st.  29 
Car.  2.  yet  it  shall  take  efiect  as  an  execution  of  the  power.  R.  3  Ca. 
Ch.  69. 

If  an  executor,  who  has  only  power  to  sell,  makes  a  feofiment,  it  will  be  a 
good  execution  of  the  power.     1  Rol.  330.  i.  1. 

If  a  wife  has  power  to  dispose  by  writing  under  hand  and  seal ;  by  writing 
in  nature  of  a  will,  signed  and  sealed,  will  be  good.     R.  Cro.  Car.  376. 

So,  if  it  be  by  writing  under  hand  and  seal  delivered  in  the  presence  of 
three  witnesses  ;  by  will  signed,  sealed,  and  published,  before  three  witnes- 
ses, is  sufficient,  though  delivery  is  required  by  the  power.     Hob.  312.     1 
Vent.  280. 

[A  power  to  appoint  by  deed  executed  in  (he  presence  of  two  witnesses  is 
ill  executed  by  a  will ;  otherwise  if  the  power  be  to  appoint  by  any  writing 
or  instrument,  or  other  general  term.     Cowp.  260.] 

[If  a  power  to  be  executed  by  deed  attested  by  three  witnesses  be  execQ- 
ted  in  consideration  of  marriage,  by  deed  attested  by  two  witnesses  only  ; 
this  defect  in  the  execution  of  the  power,  shall  be  supplied  by  a  court  of 
equity.     1  Brown.  363.] 

[A  will  under  a  power,  not  attested  to  pass  i*eal  estate,  is  a  good  execu- 
tion of  the  power  as  to  the  personalty.     Id.  1 47.] 

SUhfeme  covert^  having  a  power  to  dispose  of  300/.  by  will,  signed  and 
ed  by  her,  make  a  testamentary  paper,  not  sealed  but  on  a  stamp  ;  this 
is  equivalent  to  sealing,  and  is  a  good  execution  of  the  power.  2  Brown« 
685.] 

[A  power  to  appoint  a  schoolmaster  to  an  ancient  foundation  given  to 
the  vicar  and  churchwardens,  (of  whom  there  were  eleven,)  and  in  case  of 
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Iheir  n^lect  in  appointing,  then  to  devolve  to  two  corporate  [*]bodies  in 
BuccessioDy  and  to  result  in  the  dernier  resort  to  the  same  vicar  and  church- 
wardens, to  whom  also  the  general  power  of  managing  the  trust  was  com- 
mitted,  is  well  executed  by  the  vicar  and  a  majority  of  the  churchwardens  \ 
especially  if  such  election  be  supported  by  usage.     6  T.  R«  388.] 

[Where  powers,  not  merely  private,  are  to  be  exercised  by  many ;  pro- 
vided a  sufficient  number  be  assembled,  the  act  of  the  majority  binds  the 
minority,  and  becomes  the  act  of  the  whole  body.     1  B.  &  P.  229.] 

{A  common*law  power  to  appoint  by  deed,  executed  in  the  presence  of 
two  witnesses,  cannot  be  executed  by  will.  Secus^  had  the  power  been  to 
appoint  by  any  writing  or  instrument,  or  other  general  term.     Cowp.  360.} 

[A  mere  devise  of  the  residue  will  not  operate  as  an  execution  of  a  power 
of  appointment  by  a  will.     2  H.  Bl.  136.] 

[A  devise  of  property  as  his  own,  in  which  the  testator  has  no  interest  to 
bequeath,  but  only  a  power  of  appointment  is  a  good  execution  of  the  power ; 
#€ctif,if  hehas  a. devisable  interest,  since  then  the  devise  will  operate  on  the 
interest  and  on  that  only.     1  Taunt.  289.] 

(C  6.)  What  not. 

But  a  power  ought  to  be  strictly  pursued ;  and  therefore,  if  all  circum- 
stances are  not  observed,  it  will  be  a  void  execution  of  it;  as  if  a  power  be 
to  make  leases,  rendering  the  ancient  rent,  a  lease  which  does  not  reserve  it, 
will  be  void ;  as  if  he  leases  two  acres  with  other  land,  and  reserves  the  rent 
€»f  the  two  acres  for  the  whole.  R.  2  Jon.  111.  |  Vide  Stead^s  Exrs.  v. 
Coorae,  4  Cranch,  403.  Williams  v»  Peyton's  Les.  4  Wheat.  77.  Yancey 
V.  Hopkins,  1  Munf.  419.  }      Vide  ante,  (B  3.)— Estates,  (G  5.) 

[The  lease  of  a  tenant  for  life  with  power  of  leasing  under  certain  condi- 
tions must  strictly  comply  with  those  conditions ;  and  if  it  vary  from  them 
in  the  interest  demised,  or  the  rent  reserved,  it  cannot  be  supported  against 
the  remainder-man.     5  T.  R.  567.] 

[A  tenant  for  Vife,  feiving  power  to  grant  building-leases  for  6!  years  re- 
serving the  best  improved  ground-rent,  granted  a  lease  for  that  term,  which 
was  iiof  expressed  to  be  a  building-lease,  but  which  contained  a  covenant  by 
tbe  lessee  to  keep  in  repair  the  premises  demised,  (old  houses,)  or  such 
•ther  bouses  as  should  be  built  during  the  term  ;  and  it  was  holden  that  this 
was  not  a  building-lease  within  the  power.     Willes,  169.] 

[Such  a  lease,  being  void,  was  incapable  of  being  confirmed  by  the  re- 
mainder-man's acceptance  of  rent.     Ibid.] 

[Where  the  power  is  only  to  revoke,  no  uses  can  be  declared  under  that 
power,  though  the  party  might  have  done  it  by  a  new  conveyance,  or  by  new 
grant  or  covenant  on  consideration,  in  the  same.     Str.  584.] 

[l(  A.  surrenders  copyhold  to  trustees  to  the  use  of  his  wife  for  his  life, 
then  to  pay  the  profits  to  his  children  equally,  then  to  such  uses  as  he  shall 
appuint,  and  for  want  of  appointment  to  B.,  and  by  his  will  gives  all  the  rest 
of  his  estate  real  and  personal,  of  what  nature,  kin^  and  quality  whatsoever, 
to  C«  in  bar  of  what  he  may  claim  by  custom  or  otherwise  ;  it  is  not  a  good 
execution  ;  for  though  he  need  not  recite  the  power,  he  must  mention  the 
estate.     Semb.  1  Atkyns,  559.] 

So,  if  a  power  be  to  revoke  under  hand  and  seal,  a  revocation  under  seal 
only  is  not  sufficient.     Pal.  1 1 2. 

[*][If  A.  devises  the  income  and  produce  of  1000/.  South-Sea  stock  to  B. 
for  life,  with  a  power  to  dispose  of  400/.  of  it  by  writing  before  tlirce  wit- 
nesses, and  for  want  of  appointment  gives  the  400/.  to  a  charity,  and  B. 
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makes  his  will,  and  after  legacies  gives  the  rest  and  residue  of  bis  personal 
estate  to,  &c« ;  this  is  not  a  good  execution  of  the  power ;  and  parol  evi« 
dence  shall  not  be  allowed  to  prove  that  B.  intended  the  400/*  should  pass* 
1  Atkyns,  558.] 

[Ifa  wife  has  a  power  by  settlement  before  marriage  to  appoint  money  by 
her  will  in  writing,  or  other  writing  under  hand  and  seal,  attested  by  two 
witnesses,  and  dies,  leaving  a  paper  in  her  handwriting,  but  not  signed, 
sealed,  nor  attested ;  this  is  not  a  good  execution.     3  Atkyns,  156.1 

So,  ifa  man  has  a  power  to  charge  2000/.  upon  land,  and  he,  by  lease  and 
release,  conveys  in  fee,  upon  condition  to  be  void,  opon  payment  of  9000/. 
and  interest ;  it  shall  be  void  for  the  whole :  for  he  had  not  authority  to 
raise  more  than  2000/.,  and  it  shall  not  be  good  for  part,  and  void  for  the 
residue  at  law ;  for  the  power  is  entire,  and  so  ought  to  be  the  execiition  of  it. 
R.  1  Lev.  151.     Hard.  398.    Cont.  IL  Sal.  538. 

[If  A.  in  his  son  B.'s  marriage*settlement  covenants  to  stand  seised,  after 
other  remainders,  to  the  use  of  children  of  the  marriage,  in  such  manner,  for 
such  estates  in  fee  or  tail,  and  upon  such  conditions  as  B.  shall  ajmoint,  and 
in  default,  &c.  over ;  and  B.  by  will  appoints  to  his  eldest  son  C.  and  the 
heirs  of  his  body  for  ever,  and  for  want  of  such  issue,  to  the  right  heirs- of 
B.  this  is  a  void  appointment;  for  he  has  not  appointed  the  whole  among 
the  children  of  the  marriage,  giving  only  estate-tail  to  C.  and  the  fee  to  his 
own  right  heirs,  who  might  not  be  children  of  that  marriage,  and  the  con- 
tingent remainder  to  such  children  is  not  defeated.     3  Wits.  369.] 

If  he  has  power  to  make  a  lease  for  31  years  for  raising  portions,  and  he 
makes  a  bargain  and  sale  in  fee.     Semb.  Hard.  413. 

[A  devise  of  an  estate  to  A.  during  her  life,  and  at  her  disposal  afterwards, 
to  leave  it  to  whom  she  pleases ;  the  appointment  can  be  only  by  will.  1 0 
East,  438.] 

But  if  a  man,  having  a  power  of  revocation,  makes  a  mortgage  in  fee ;  it 
shall  be  a  revocation  for  the  mortgage  only.     1  Ver.  141.  183. 

[Powers  shall  not  be  exceeded,  nor  their  conditions  evaded,  but  shall  be 
stnctly  pursued  in  form  and  in  substance,  and  all  acts  done  under  a  special 
authority,  not  agreeable  to  it,  nor  warranted  by  it,  are  void.     Vid.  Doug. 
565—575.] 

[It  is  no  lease,  unless  landlord  and  tenant  are  bound  in  mutual  stipula« 
tions.     Ibid.] 

[If  the  lessee  never  executed  counterpart,  nor  entered,  nor  covenanted  to 
pay  rent,  nor  consented,  nor  accepted  lease,  nor  was  in  possession  of  it,  he 
never  was  bound  by  it,  and  such  lease  is  no  execution  of  a  power,  especially 
if  there  is  no  clause  of  re-entry.     Ibid.] 

[Every  fraudulent,  unfair,  prejudicial  execution  of  a  power  in  respect  of 
those  in  remainder  is  void.     Ibid.] 

[But  it  is  good,  though  made  in  trust  for  him  who  executes  the  power, 
provided  the  legal  tenant  be  bound  in  all  requisite  covenants  and  conditions. 
Ibid.1 

1  Under  a  power  to  a  tenant  for  life  to  lease  for  years,  reserving  the 
usual  covenants,  &c.  a  lease  made  by  him,  containing  a  proviso,  that  in 
case  the  premises  were  blown  down  or  burned  the  lessor  should  rebuild, 
otherwise  the  rent  should  cease,  is  void;  if  the  jury  find  that  such  covenant 
is  unusual.     1  Term  Rep.  705.] 

[If  one  who  has  a  power  to  jointure,  execute  it  to  tlie  full  extent  ;  but  it 
be  agreed  that  the  wife  shall  have  only  a  part  by  the  year,  and  that  tlie  rest 
of  the  rents  shall  go  to  pay  his  debts,  and  then  as  he  shall  appoint  -,  this  will 
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be  fraudulent  against  the  remainder-man,  except  as  to  the  part  actuallj  given 
tff  the  wife.     Ambler,  333.] 

reo,  if  an  estate  be  settled  after  the  death  of  father  and  mother,  on  soch 
chiid,  as  the  father,  with  the  consent  of  trustees,  shall  appoint ;  and  on  de- 
fault, then  on  the  first,  &c.  sons ;  if  the  father  bj  misrepresentation  prevail 
00  the  trustees  to  consent  to  his  appointing  to  his  younger  son,  the  appoint* 
ment  will  be  set  aside.     Ambler,  272.] 

[So,  if  a  power  in  a  marriage  settlement  be  created  to  the  husband,  to 
appoint  the  settled  estate  among  the  children,  in  such  manner  as  he  shall 
think  proper,  not  exceeding  estates  tail ;  and  he  appoint  to  two  g!  the  chil- 
dren, one  acre  for  their  lives  and  the  life  of  the  survivor,  then  to  fall  into  the 
residue,  which  he  appoints  to  his  second  son  for  life,  with  remainders  over; 
this  execution  is  elusory  and  bad.     1  Brown,  450.] 

[A  power  under  a  settlement  to  appoint  to  the  children  of  the  marriage  is 
strictly  confined  to  those  children.     2  Wils.  369.] 

[And  a  father  having  a  power  to  appoint  portions  to  younger  children  to 
b%  raised  at  all  events,  cannot  annex  a  condition  to  the  appointment  of  any 
chUd*^  share,  I  VVils.  224.  under  a  power  of  appointing  a  real  estate  to  the 
use  ofsach  cbiid  and  children,  &c.  *^  and  in  default  of  appointment,  the  estate 
to  be  settled,  to  the  use  of  all  and  every  the  child  and  children,''  an  exclu" 
sive  appointment  to  one  is  good.     1  Term  Rep.  432.] 

[So,  under  a  power  of  Appointing  real  and  personal  estate  ''  to  a  nd  among 
such  of  the  testator's  relations  as  shall  be  living  at  the  time  of  his  death,  in 
such  parts,  shares,  and  proportions,  &c.  an  exclusive  appointment  to  one  is 
good*     Id.  435.  n.} 

{  But  where  a  power  is  given  to  a  trustee  to  distribute  an  interest  among 
her  children,  as  she  should  think  proper,  she  cannot  appoint  it  to  one,  nor 
wholly  exclude  any.  Hudson  v.  Hudson,  6  Munf.  352.  Vide  Knight  v. 
Yarbrdugh,  Gilm.  27.  \ 

t(D  a.)  OTHER  MATTERS  RELATING  TO  POWERS.] 

r.^Uestation. — The  attestation  to  an  instrument  under  a  power  which  re-* 
quires  that  it  shall  be  attested,  must  express  that  all  the  forms  requisite  to 
ffve  the  instrument  validity  were  observed  ;  thus,  if  a  signature  as  well  aa 
a  sealing  and  delivery  are  required,  an  attestation  that  the  deed  was  sealed 
and  delivered,  without  having  signed,  will  not  be  sufficient*  2  M«  &  S.  576. 
4  Taunt.  2 13.] 

[If  it  is  required  by  the  terms  of  a  power  authorizing  a  party  to  charge  by 
writing,  that  the  execution  of  the  writing  shall  be  attested,  the  attestation 
must  express  that  the  formalities  required  in  the  execution  of  the  writing 
have  been  observed.  Therefore,  where  a  writing  was  to  be  signed,  sei^led, 
and  attested,  and  <lhe  attestation  only  expressed  ^*  sealed  and  delivered  in 
oar  presence,"  it  was  held  that  the  power  was  not  well  executed*  3M.  & 
S.  512.] 

[A  power  of  appointment  to  A.  and  B.  ''  by  any  deed  or  writing  under 
both  their  hands  and ^eals,  to  be  by  them  duly  executed  in  the  [*]presence 
of,  and  to  be  attested  by  two  or  more  credible  witnesses,"  means  executed 
with  all  the  form  essential  to  the  validity  of  the  instru.nent,  signed  as  well 
aa  sealed  in  their  presence.  2  M.  &  S.  567.  4  Taunt.  213.]  |  Vide  Far- 
ter V.  Turner,  3  Serg.  &  Rawle,  108.  \ 

£Wbere  lauds  are  limited  to  such  uses  as  A.  by  any  deed  or  writing  under 
his  hand  or  seal,  attested  by  two  or  more  credible  witnesses,  shall  direct, 
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a  will  with  a  memorandum  of  attestation,  that  it  was  signed  (only)  in  the 
presence  of  the  subscribing  witnesses  is  not  a  good  execution  of  the  power* 
And  the  defect  is  not  cured  by  calling  one  of  the  subscribing  witnesses  to 
prove  that  in  fact  the  will  was  sealed,  as  well  as  signed,  in  their  presence* 
2  Mars.  102,     6  Taunt.  402.] 

[An  instrument  under  a  power,  is  executed  by  two,  with  all  formalities 
essential  to  give  it  validity,  in  the  presence  of  witnesses  ;  the  attestation, 
however  is  defective.  AAer  the  death  of  one  of  the  parties,  the  witnesses 
subjoin  a  fresh  and  complete  attestation.  Held,  that  since  it  was  done 
after  the  decease  of  one  party,  it  was  unavailing,  foe  it  was  giving  to  his 
act  a  force  and  operation  after  his  death,  which  did  not  belong  to  it  in  his 
lifetime.     2M.  &  S.  576.     4  Taunt.  213.] 

[Under  a  power  to  appoint  copyhold  premises,  by  deed  or  will,  signed 
in  the  presence  of  three  witnesses,  the  will  only  need  be  so  signed.  7  T. 
R.  103.] 

[Power  to  appoint  by  will,  signed  and  published  in  presence  of  and  at- 
tested by  two  witnesses  ;  will  ^^  signed  by  me  S.  M.  ;  witness  A.  and  6.,'^ 
whom  the  testatrix  informed  that  the  paper  was  her  will,  held  an  insuffi- 
cient execution.     7  Taunt.  355.] 

IDeUgation  of. — A  power  cannot  be  delegated.  Where,  however,  au- 
thority is  given  by  A.  to  B.  to  execute  a  power  himself  or  give  it  to  another, 
by  giving  it  to  the  other  he  does  not  delegate  it,  -  4  T.  R.  744.]  |  Vide 
Berger  v.  DufT,  4  Johns.  Ch.  Rep.  368.  \ 

[Semble,  under  a  power  of  attorney  by  A.  to  B.  to  underwrite  any  policy 
of  msurance  not  exceeding  100/.  and  to  subscribe  the  same  in  his  (A.'s) 
name,  and  to  settle  and  a^ust  losses,  &c.  ^'  aHhough  B.  cannot  delegate 
his  whole  authority  to  another,  yet,  having  signed  a  slip  or  a  policy  of  in- 
surance, the  signature  of  his  clerk  for  hiiQ)  and  in  his  absence,  to  a  policy 
made  in  pursuance  thereof,  is  a  good  execution  of  the  power,  that  being 
only  a  ministerial  act  which  he  might  authorize  another  to  do  for  him  ;  but 
he  must  himself  execute  the  power,  in  all  matters  m  which  his  judgment 
and  discretion  are  requisite.     1  Smith,  406.] 

[Illusory  appointment. — No  appointment  is  held  illusory  in  a  court  of  law. 
1  Taunt.  289.J 

[Void in  whole  or  in  pari. — In  the  case  of  realty,  the'  execution  of  a 
power  may  be  good  as  to  part  and  void  as  to  the  residue.     4  T.  R.  743.] 

[A  lease  under  a  power  at  an  entire  rent,  if  void  as  to  parcel  of  the  land 
is  void  as  tp  the  whole.     2  East,  376.1 

[If  X.  and  Y.  closes  are  devised  for  life,  with  remainders  over,  with  pow- 
er to  the  tenant  for  life  to  lease  X.  only  reserving  the  ancient  and  accus- 
tomed rent  usually  paid  on  leasing  it,  a  demise  of  both,  reserving  the 
ancient  rent  payable  for  X.,  is  void  against  the  remainder-man  altogether, 
and  not  as  to  Y.  close  only  ;  the  rent  reserved  issues  but  ef  both  closes, 
so  that  the  ancient  rent  was  not  reserved  on  demising  X.  If,  however, 
there  be  separate  reservations,  viz.  the  ancient  [*]rent  for  X«,  and  an  ad- 
ditional rent  for  Y.,  the  lease  is  only  void  as  to  Y.,  since  a  lease  may 
(nothing  opposing)  be  good  as  to  part,  and  void  as  to  the  residue.  3  M.  & 
S.  99.] 

[A  lease  for  a  term  exceeding  what  the  power  warrants,  is  void  in  ioio^ 
10  East,  158.] 

[Conjirmtxlion  of  appointment. — An  appointment,  not  valid  in  its  original, 
cannot  be  made  so  by  subsequent  circumstances.     1  East,  442.] 

[A  lease  by  tenant  for  life,  under  a  power  not  pursuant  to  the  power,   is 
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▼Old  against  the  remaiDder-man,  and  incapable  of  confirmation  bj  bim.  If, 
however,  be  accepts  rent  eo  nominej  for  a  period  subsequent  to  the  death  of 
tenant  for  life,  though  under  an  ignorance  of  his  real  rightSi  a  yearly  tenan- 
cy is  thereby  created.     7  T.  R.  83.] 

[Revocalion  of  appointment, — The  rule  that  an  authority,  once  executed, 
is  at  an  end,  only  applies  where  the  execution  was  valid.     1 1  East,  1 94.1 

[A  power  to  appoint  a  sum  of  money  by  deed  or  will,  is  ambulatory  dur- 
ing the  life  of  the  party  appointing.     14  East,  423.] 

[A  power  of  appointment  is  given  by  a  marriage-settlement  unto  and 
among  all  or  any  toe  child  or  children  of  the  marriage,  for  such  estates  as 
the  husband  and  wife,  or  the  survivor  of  them,  should  from  time  to  time, 
either  with  or  without  power  of  revocation,  direct.  The  survivor  may 
revoke  an  appointment  made  by  both,  with  power  of  revocation  to  them 
and  the  survivor,  and  appoint  anew.     1  East,  443.] 

[  A  power  coupled  with  an  interest,  is  irrevocable.     Raymond  r.  Squire, 
tl  Johns.  Rep.  47. 

A  naked  power  to  convey  lands,  is  revoked  by  a  conveyance  by  theprin* 
ctpal,  before  the  execution  of  the  power.  Jackson  v.  Davenport,  1 8  Johns, 
Rep.  295. 
Miscellaneous.  Short  v,  Wilson,  13  Johns.  Rep.  S3.  \ 
[^Power  to  feme  covert^^^A  power  pven  to  a  feme  covert,  to  be  executed 
by  will,  is  well  executed  by  her  writing,  purporting  to  be  a  will.  4  Tatfnt. 
^4 J      I  Vide  Jackson  v.  Veeder,  11  Johns.  Rep.  169»  ( 

lEnrolmeni  o/l^Where  in  a  marriage-settlement  by  tenant  in  tail,  a 
power  is  reserved  to  him  of  revoking  the  old  and  declaring  new  uses,  by 
writings  attested  by  three  witnesses  and  to  be  enrolled,  with  consent  of  cer- 
tain trustees ;  the  enrolment  must  be  in  his  lifetime.     3  East,  4 1 0.] 

THow  a  power  shall  enure* — ^Wherc  A.  was  seized  in  fee,  and  conveyed 
to  b«  and  his  heirs,  to  the  use  of  such  persons  and  for  such  estates  as  he 
A.)  should  appoint,  by  deed  or  will,  remainder  to  the  use  of  A.  and  his 
eira,  and  afterwanb  granted  a  rent  chaise,  with  a  covenant  for  him  and 
bis  assigw  to  pay  the  same,  and  then  A.  and  B.  by  lease  and  release,  &c. 
release,  and  also  appoint  to  C.  the  premises  subject  to  the  rent  charge,  and 
C.  enters  into  a  covenant  with  A»  to  pay  the  same  rent  charge.  Held  that 
C.  is  net  liable  personally  to  an  action  of  covenant  at  the  suit  of  the  grantee 
of  the  rent  charge  as  assignee,  the  conveyance  operating  under  the  power 
and  not  out  of  the  estate  of  A.     3  Smith,  376.     6  East,  389.] 

[Jfif£;«//an€in».— -Though  a  tenant  for  life,  with  power  to  grant  leases 
in  possession  for  twenty-one  years,  convey  his  life  estate  to  pay  an  annuity 
for  bis  life,  and  the  surplus  to  himself,  the  power  is  not  thereby  extinguish- 
ed ;  be  ma  J  still  grant  leases  agreeable  to  the  terms  of  the  power,  DougU 
293.] 

[A.  having  a, life  estate  with  a  power  to  grant  building  leases  for  99  years, 
so  as  the  best  rent  be  reserved  that  can  be  got  for  the  same.  Sic.  demises 
reciting  the  power  ;  and  by  virtue  thereof,  and  of  all  other  powers  in  her 
vested  to  be  in  consideration  of  rent  and  of  the  surrender  of  a  former 
demise  by  the  previous  tenant  in  fee,  &c.,  and  at  the  time  the  original  le»se 
and  counterpart  are  mutually  cancelled  [*jand  exchanged  ;  and  on  a  spe- 
cial verdict  finding  the  second  lease  to  be  void,  the  best  rent  not  being  rc- 
ierved;  held,  that  although  A.  had  a  life  estate,  and  might  have  made  a  . 
good  demise  for  her  life,  yet  the  lease  referring  to  the  power,  it  was  the  in- 
tention of  the  parties  it  should  operate  by  virtue  of  the  power,  and  not  out 
«f  the  estate,  i^nd  as  the  second  lease  was  void  und^  the  power,  and  did 
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(F)  HOW  THE  PLEADING  SHALL  BE. 

If  a  man  pleads  an  act  done,  pirsuant  to  a  power,  he  onght  to  show  the 
power  to  be  strictly  pursued  in  all  circumstances.  \  Vide  Stoyel  v.  West- 
cott,  2Day,418.  { 

If  he  says,  that  it  was  executed  in  the  presence  of  three  credible  witnes- 
ses, he  ought  to  show  who  were  the  witnesses  by  name?    D.  1  Co.  Ill*  a. 

[(G)  WHEN  IT  CANNOT  BE  EXECUTED.] 

[If  there  be  a  power  under  a  marriage-settlement  to  give  to  the  children 
of  the  marriage  in  such  shares,  &c.  and  for  such  estate,  &c.  [*Jand  there  be 
bat  one  child  of  the  marriage,  such  child  must  bare  the  whole  estate  settled* 
3  Wils.  336.     2  Brown.  583.] 

POLICY  OP  ASSURANCE. 

Vide  Merchant,  (E  9,  10.) 

^  POL.L.S. 

SW  Vide  Challenge,  (C  1, 2.) 

^  POLYGAMY. 

Vide  Justices.  (S  5.) 
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PONE. 

Vide  PxjEADEB,  (3  K  6.) 

PONTAGE, 

Vide  Toll, 

POOR. 

Vide  Forma  Pauperis— Justices  op  Peace,  (B  64,  &c.)-rUsiis,  (N  1 

7.  10.) 

POPE. 

Vide  Ecclesiastical  Persons,  (B  1.)— Justices,  (K  9.)— Popery.. 

POPERY. 

(A)  THE  AUTHORITY  OP  THE  POPE  5  HOW  USURPED, 


(A  1.)  In  giving  the  pall.  p.  24. 
(A  2.^  In  sending  his  legates,  p.  24, 
(A  3.)  In  receivmg  appeals,  p.  24. 
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(A  4.)  In  e]temptiiig  of  clerks,  p.  24. 

\A  5.)  In  exacting  tenths  and  fii^t-fruits.  p.  25. 

(B  I.)  HOW  THE  USURPATION  OF  THE  POPE  HAS  BEEN  RE- 
STRAINED, p.  25. 

(B  2.)  In  appeals  to  Rome.  p.  25. 

(B  3.)  By  abolishing  the  power  of  the  pope.  p.  25. 

(B  4.)  By  a  penalty  upon  the  maintainers  of  ms  authori« 

ty.  p.  26. 
[♦](B  5.)  By  the  dissolution  of  monasteries,   and  by 

oaths,  p.  27. 
(B  6.)  By  the  restraint  of  reconciliation  to  the  Pope,  and 

of  the  erection  of  seminaries,  p.  27. 
(B  7.)  By  disability  : — ^To  take  lands    or  tenements. 

p.  28. 
(B  8.  a.)  Or  to  present  to  a  benefice,  p.  30. 
[(B  8.  b.)  To  hold  an  office.!  p.  31. 
(B  9.)  To  what  cases  the  (usability  does  not  extend. 

p.  31. 
(B  10.)  iBy  registering  the  estates,  p.  32. 
(B  11.)  By  S2&  &c.  not  inroUed.  p.  33. 
(B  12.)  When  default  of  registering  does  not  prejudice. 

p.  33.  « 

(A)  THE  AUTHORITY  OF  THE  POPE;  HOW  USURPER. 

(A  1.)  In  giving  the  pall. 
'WAuit  aatbority  the  pope  had  in  this  kingdom,  vide  Ecclesiastical  Persons, 

Before  the  time  of  William  the  Conqueror,  the  pope  had  not  any 
jorisdiction  allowed  within  the  realm  among  the  Britons  or  Saxons.  Dar. 
87,  88. 

But  in  the  time  of  William  the  Conqueror,  the  pope  usurped  upon  the 
bishops,  to  take  their  pails  from  him.     Dav.  89. 

And  if  an  archbishop  or  bishop  did  not  do  it,  he  was  deposed.     Ibid. 

(A  2.)  In  sending  his  legattes. 

So,  in  the  time  of  William  the  Conqueror,  the  pope  sent  his  legates  to 
Ef^land.     Dav.  89* 

But  in  the  time  of  H.  1.  it  was  allowed  that  the  archbishop,  of  Canterbury 
should  be  legatus  naitis*     Dav.  90. 

And  that  no  other  legate  should  be  sent  by  the  pope,  without  the  king^s  re- 
quest.   Dav.  90.  b. 

(A  3.)  In  receiving  appeals. 

So,  in  the  time  of  Will.  2.  and  before,  no  appeal  to  Rome  was  admitted. 
Dav.  89.  b.     Vide  post,  (B  2.) 

But,  in  the  time  of  Stephen,  appeals  to  Rome  were  usurped.     Dav.  90. 
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And  by  canon  in  the  synod  of  London,  before  H.  bishop  of  Winche3ier,  the 
pope's  legate,  it  was  decreed,  that  an  appeal  shoald  lie  from  a  provincial 
council  to  the  pope.     Dav.  90.  b. 

(A  4.)  In  exemptiQg  of  clerks* 

So,  in  the  time  of  H.  2.  the  pope  usurped  the  exemption  of  clerks  from 
the  secular  power.     Dav.  91. 

And  a  clerk  indicted  for  murder  prayed-  his  clergy,  and  was  sent  to  the 
bishop  of  Sarum,  Kis  ordinary,  to  make  his  purgation ;  which  if  he  did  not,  he 
ought  to  have  been  remanded  to  the  temporal  court ;  but  he  [*]sent  him  to 
Tku^mas  Becket,  the  archbishop,  aad  by  him  he  was  thrust  into  an  abbey  to 
shelter  him  from  justice.     Dav.  91. 

(A  5.)  In  exacting  tenths  and  first-fruits. 

So,  by  the  pope  Boniface  the  9lh,  or  John  ^Sd,  jpayment  of  tenths  and 
first-fruits  was  imposed  upon  all  archbishops  and  bishops.  Vide  Tenths,  (A 
-B). 

(B  1.)  HOW  THE  USURPATION  OF  THE  POPE  HAS  BEEN 

RESTRAINED. 

Hovr  provision  to  benefices  by  ibe  pope  was  restraihed,  vide  Provisor, 
(A  2.) 

How  the  ecclesiastical  jurisdiction  and  supremacy  of  the  king  has  been 
maintained,  vide  Praerogative,  (D  9,  &c.  17.) 

The  kings  of  England  have  alwavs  disallowed- encroachments  and  usur* 
pations  of  the  pope,  and  the  court  of  Rome. 

And  therefore  the  pope  was  not  allowed  to  annul  the  temporal  law  by  his 
bull.     11  H.  4.  37. 

A  foriigri^  not  the  statute  law.     3  Cro.  517. 

All  dispensations  by  him,  contrary  to  law,  were  void.     Ibid. 

So,  the  dissolution  of  a  perpetual  vicarage,  after  the  st.  4  H.  4.  12.  R. 
2  Cro.  517. 

The  dissolution  of  a  spiritual  corporation ;  for,  juoatf  the  corporation,  it 
is  temporal.     Vide  2  Cro.  517. 

(B  2.)  In*appeals  to  Rome. 

So,  William  Rufus  rejected  and  refused  all  appeals  to  Rome.  Dav.  89. 
b.     4  Inst.  341.     Vide  ante,  (A  3.) 

And  though  king  Stephen  allowed  them,  yet  by  the  constitution  of  Claren- 
don, in  the  time  of  H.  2.  it  was  ordained,  that  all  appeals  should  be  from  the 
archdeacon  to^  the  ordinary,  from  him  to  the  metropolitan,  from  him  to 
the  king.     Dav.  91.     4  Inst.  340. 

And  by  a  canon,  that  no  decree  of  the  pope  should  foe  executed  within 
the  realm,  upon  pain  of  imprisonment  and  confiscation  of  goods.  Vide 
Dav.  91. 

And  now,  by  the  st.  24  H.  8.  12.  if  any  purchase  or  procure,  in  any  cause 
testamentary,  maXrimonial,  of  divorce,  or  tithes,  from  the  see  of  Rome,  or 
other  foreign  court,  any  forejgn  process,  appeal,  sentence,  &c.  or  execute 
the  same,  he  shall  incur  ^prctmunire. — ^So  by  the  st.  25  H.  8.  19. 

And  if  any  prelate,  pastor,  Slq.  by  occasion  of  any  appeal,  &:c.  refuse  to  ad« 
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imiiiBter  sacraments,  diyine  service,  &c.  he  sbali  have  a  yearns  imprisonment^ 
and  make  fine  and  raosoni  at  the  kiiig^s  will. 

And  this  act  being  repealed  by  the  at.  1  &  !2  Ph.  &  M.  8.  was  afterwards 
r«Tived  by  the  st.  1  El.  1  • 

(B  3.)  By  abolishing  tiie  power  of  the  pope. 

By  thest.  25  H.  8.  20.  no  archbishop,  or  bishop,  shall  pay  annates,  pen« 
flion,  or  other  snm  of  money  to  the  see  of  Rome,  on  pain  of  losing  all  his 
goods,  and  the  possessions  of  his  bishopric. 

[_*]Nor  shall  send  there,  or  procure  any  bnlU,  breves,  palls,  &c.  bat  the 
tame  shall  cease  :  by  the  st.  28  H.  8.  16.  shall  be  void. 

So,  by  the  st.  25  H.  8.  21.  no  person  in  the  kitig^s  dominions  shall  paj 
any  pension,  cense,  Peter-pence,  or  other  imposition  to  the  nse  of  the  pope, 
orseeof  Rome. 

And  no  visilation  of  any  monasteries,  collefges,  &c.  shall  ht  made  by  an- 
ttiority  of  the  see  of  Rome.     By  the  same  st.  s.  20. 

And  thou^all  statutes  for  abolishing  the  authority  of  the  pope  were  re« 
pealed  by  the  st.  1  &  2  Ph.  &  M.  8.  those  statutes  were  aAerwards  revived 
6/  the  8t.  1  El.  .1.     4  Inst.  325. 

And  by  the  st.  I  El.  1.  no  foreign  prince,  person,  prelate,  &c.  shall  use 
any  power,  jurisdiction,  authority,  &c.  within  any  of  ber  majesty^s  domin- 
ions, bat  the  same  shall  be  abolished  for  ever. 

All  jurisdiction  and  authority  of  the  pope  is  now  utterly  abolished. 

So,  all  jarisdiction  derived  from  him. 

And  therefore,  the  concurrent  jurisdiction  of  the  archbishop  of  Canterba- 
ly,  within  an  inferior  diocese,  is  now  taken  away  ;  for  he  had  it  not  as  arch- 
lusb«p,  but  as  Itgatus  nalus^  and  therefore.it  was  derived  from  the  pope. 

But  the  sU  28  H.  8.  16.  which  prohibits  the  u&ing  of  a  bull  of  the  pope, 
&c.  does  not  extend  to  alleging  it  as  an  inducement  to  the  demand  of  a  pen- 
sion in  pleading.     R.  2  Lev.  251. 

(B  4.)  Bj  a  penalty  upon  the  maiutainers  of  his  authority. 

SOj  by  the  st.  1  El.  I.  if  any  in  the  queen's  dominions,  by  writing,  print- 
ing, teaching,  &c.  by  express  word  or  act,  advisedly  and  directly  maintain, 
frc.  the  authority,  &c.  spiritual  or  ecclesiastical,  of  any  foreign  prince,  pre- 
late, &c*  heretofore  tfsurped,  &c.  for  the  first  offence  he  shall  forfeit  all  his 
goods  real  and  personal ;  ainl  if  they  are  not  worth  20/.  shall  besides  sufier 
a  year's  imprisonment  without  bail*  And  all  the  benefices  or  ecclesiastial  pro«^ 
motions  of  any  spiritual  person  so  offending,  and  thereof  convict  and  attaint, 
shall  (hereby  be  void  ;  for  the  second  offence,  he  shall  incur  a  pramuniref 
for  the  third,  shall  be  guilty  of  high  treason.     Vide  PrcBmunire,  (B). 

And  by  the  st.  5  El.  1.  for  every  such  offence,  being  indicted  for  it  within 
a  year,  be  shall  incur  a  prcdmunire. 

If  a  subject  imports  books  written  out  of  the  realm  in  support  of  the  supre- 
macy of  the  pope,  knowing  the  effect  of  them,  and  sells  or  utters  them  se- 
cretly to  persons  conusant  of  the  contents,  he  shall  be  within  this  statute. 
R«  by  all  the  J.  of  B.  R.  and  C.  B.  and  the  Ch.  Baron,  (except  three). 
Dy.  282.  a. 

Soi  if  any  one  receives  and  reads  such  book,  and  afterwards,  by  speaking 
in  conversation  allows  it.     R.  Dy.  262.  a. 

But  by  the  st.  1  CI.  1.  none  shall  be  impeached  for  an  oflence  by  preach* 
ing;  teaching,  or  words,  unless   within  half  a  year ;  and  if  imprisoned  for 
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Buch  caufie,  and  not  indicted  in  half  a  year  after  the  offence  shall  be  set  at 
liberty. 

So,  the  receiving  and  reading  a  book,  written  in  support  of  the  suprema- 
cy of  the  pope,  without  more,  is  not  within  the  st.  5  El.  1  •     R*  Dy«   282.  a* 

Vide  Justices,  (K  9« — X   1.) 

[*](B  5.)  By  the  dissolution  of  monasteries,  and  by  oaths. 

How  the  power  of  the  pope  was  restrained  by  the  dissolution  of  monaste- 
ries,  &c.  vide  Hospital — Monastery. 

How  by  the  oaths  of  allegiance  and  supremacy,  vide  Allegiance,  (B  2.  &c.) 
— Justii^es  of  Peace,  (B  17,  24.)— Officer,  (K  7.) 

(B  6.)  By  the  restraint  of  reconciliation  to  the  pope,  and  of  the 

erection  of  seminaries. 

As  to  restraining  the  reconciliation,  vide  Justices,  (K  9.) 

By  the  st.  I  Jac.  4.  any  under  the  king^s  obedience^  who  8ha|lgo,  or  shall 
send  any  child,  or  other  person  under  his  government,  beyoncTthe  seas,  out 
of  the  king^s  obedience,  ta  enter  into,  or  be  resident  in  any  college,  seminary, 
&c.  or  repair  to  the  same  to  be  instructed,  &c.  in  the  popish  religion,  shall 
forfeit  100/.  to  his  majesty. 

And  the  person,  so  going  or  sent  in  respect  of  him  or  herself  only,  shall  be 
disabled  to  inherit,  purchase,  take,  or  enjoy  any  lands,  &c.  goods,  debts,  lega- 
cies in  any  of  his  majesty's  dominions.     Vide  post,  (B  7.) 

So,  by  the  st.  3  Car.  1.  2.  any  who  shall  go  or  send,  Sic.  to  any  college, 
seminary,  &c.  or  any  private  popish  family,  where  he  shall  be  by  any  popish 
person  instructed,  &c.  or  shall  cause  to  be  sent  any  money,  &c.  ior  the  main* 
tenance.of  any  child  gone  or  sent,  or  by  way  of  alms,  &c.  for  any  aSbey, 
nunnery,  school,  &c.  shall  be  disabled  to  sue  in  law  or  equity,  to  be  committee 
of  a  ward,  executor,  or  administrator,  capable  of  a  legacy,  or  deed  of  gift,  to 
hear  any  office,  shall  forfeit  all  his  goods  and  chattels,  and  all  his  lands  of 
freehold  during  life. 

So,  by  the  st.  3  Jac.  5.  if  the  children  of  any  subject,  (not  soldiers,  mari- 
ners, merchants,  their  apprentices  or  factors,)  to  prevent  good  education  in 
England  or  other  cause,  shall  be  sent,  or  go  beyond  sea,  without  licence  of 
the  king,  or  six  of  the  privy  council,  (whereof  the  principal  secretary  to  be 
one,)  under  their  hands  and  seals,  such  child,  &c.  shall  take  no  benefit  by  any 
gifl,  conveyance,  descent,  devise,  &c.  of  any  lands,  leases,  goods,  &c.  Vid^ 
post,  (B  7.) 

And  a  person  sending,  &c.  without  such  licence,  shall  forfeit  100/.,  one- 
third  to  the  king,  one-third  to  him  who  sues,  &c.  one-third  to  the  poor. 

So,  a  person  already  gone  without  licence,  &c.  who  shall  not  take  the  oath 
in  six  months  after  return,  shall  take  no  benefit  by  any  gift,  &c.  By  the  same 
statute. 

So,  by  the  st.  27  El.  2.  all  Jesuits,  seminary,  or  other  priests  ordained  by 
authority  from  the  see  of  Rome,  shall  depart  the  realm  ;  and  if  any  born  in 
the  queen's  dominions  come  into,  or  remain  there,  such  oflence  shall  be  high 
treason. 

And  if  any  receive,  relieve,  &c.  any  such,  knowing  him  to  be  so,  it  shall 
be  felony. 

And  any  who  directly,  or  indirectly,  sends  relief  to  such,  or  to  any  semi- 
nary, or  to  any  there,  incurs  a  praemunire. 

And  every  subject,  knowing  such  Jesuit,  priest,  kc»  to  be  in   the  queen^s 
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dominion,  and  not  discoveriDg  it  to  a  justice  of  peace  in  twelve  dajs,  shall 
make  fine,  and  be  imprisoned  at  the  queen's  pleasure  :  and  a  PJjustice  of 
peace  not  informing,  Sic*  some  of  the  privy  council,  &c.  in  28  days,  forfeits 
300  marks. 

But  this  act  extends  not  to  a  Jesuit,  &c.  who  in  three  days  after  his  arrival 
submits  to  an  archbishop,  bishop,  or  justice  of  peace,  &c*  By  the  same  statute. 

So,  by  the  st.  35  EL  2.  a  Jesuit,  &,c.  suspected,  being  examined  by  any 
having  authority,  and  refusing  to  answer  directly,  whether  Jesuit  or  not,  shall 
be  committed  without  bail,  till  he  make  direct  answer. 

The  indictment  for  treason  ought  to  say,  that  he  was  born  within  the  king's 
dominions. 

That  he  was  ordained  by  the  authority  of  the  see  of  Rome. 

But  it  need  not  say  at  what  place  born,  or  ordained. 

A  secretary  of  state,  or  the  court  of  B.  R.  may  examine  any,  whether  he  be 
a  Jesuit,  &c.     1  Sal.  351.     Dub.  Skin.  369. 

And  ou^ttomake  a  conviction,  if  he  refuses.     1  Sal.  351. 

Bat  a  commitment  generally,  till  delivered  by  law,  will  be  ill.  R.  1  Sal. 
351.  Skin.    369. 

(B  7.)  By  disability ;  to  take  lands  or  tenements. 

By  the  st.  1  Jac.  4.  a  person  going  or  sent  into  a  college,  seminary,  &c. 
(vide  ante.  B  6.)  shall  be  disabled  in  respect  of  him  or  herself  only,  and  not 
of  his  heirs,  or  posterity,  to  inherit,  purchase,  take  or  enjoy  any  lands,  tene- 
ments, goods,  ^ebts,  legacies,  &c. 

And  by  the  st.  3  Jac.  5.  a  child  going,  or  sent  without  license,  kc.  {vide 
ante,  B  6.)  shall  take  no  benefit  by  any  gift,  conveyance,  descent,  devise, 
Sec.  of  any  lands,  &c.  leases,  goods,  till  he,  being  of  eighteen  years  of  age, 
take  the  oath,  3  Jac.  4.  before  a  justice  of  peace.  And  in  the  mean  time 
the  next  of  kin,  who  shall  be  no  recusant,  shall  have  the  said  lands,  &c. 
goods,  &c.  But  upon  conformity,  by  taking  the  oaths  and  sacraments,  shall 
account  for  the  profiff,  &c,  and  restore  the  goods,  &c.  to  him  or  her  so  con- 
forming. 

B/  we  bU  3  Car.  1.  3.  any  who  shall  go  or  send,  &c.  (vide  ante,  B.  6.) 
being  convict  on  information,  shall  be  disabled  to  sue,  be  committee  of  a 
ward,  executor,  or  administrator ;  sliall  not  be  capable  of  any  legacy,  or 
deed  of  gift,  or  office ;  and  shall  forfeit  all  his  goods  and  chattels,  all  his  lands, 
tenements,  rents,  annuities,  offices,  and  estates  of  freehold,  for  his  life. 
Provided,  none  who  conforms  to  the  church  of  England,' and  receives  the 
sacrament  within  six  months  after  return,  shall  incur  the  penalties  ;  but 
shall  have  bis  lands  restored  during  his  conformity. 

Bat  by  the  st.  1  Jac.  4.  a  person  sent  to  a  seminary  takes  the  lands  and 
tibe  estate  vested  in  him  :  for  the  protestant  heir  has  only  the  pernancy  of 
the  profits.     Per  two  J.  Hob.  73.  Eq.  Ca.  34.  (2d  Part  of  2  Mod.  Ca.) 

And  such  person  may  make  a  bargain  and  sale  ;  and  thereby  take  the 
lands  out  of  the  heir.     Hob.  74. 

So,  by  the  st.  11  &  12  W.  3.  4.  a  person  educated  in  the  popish  religion, 
or  professing  the  same,  who  shall  not,  in  six  months  after  the  age  of  eighteen, 
tske  the  oaths,  and  subscribe  the  declaration  by  the  st.  30  Car.  2.  &c.  shall, 
in  respect  of  himself  only,  and  not  of  his  heirs  or  posterity,  be  disabled  to  in- 
herit, or  take  by  descent,  devise,  or  limitation,  in  possession,  reversion  or  re- 
mainder, any  lands,  &c.  And  [^Jduring  his  life,  tilt  he  take  the  oaths,  and 
lobscribe,  &c.  his  next  of  kin,  who  is  a  protestant,  shall  enjoy  the  lands,  (kc. 
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without  aoeouot  for  the  profits ;  but  for  wilful  waste,  shall  answer  treble  dapsH 
ages,  &c. 

And  from  10th  April  1 700,  every  papist,  or  person  professing  so  to  be* 
shall  be  incapable  to  purchase  in  his  own  name,  or  to  bis  use,  or  in  trust  for 
him,  any  lands,  &c.  and  all  estates,  terms,  interests,  or  profits  out  of  lands, 
nuide,  suffered,  or  done  to  his  use,  or  on  trust  mediately  or  immediately  for 
bis  benefit,  or  relief,  shall  be  void. 

And, this  clause  was  confirmed  by  the  st*  3  Geo.  18. 
[Conviction  is  not  necessary  to  prevent  a  papist^e  devising  lands  in  Ire* 
land ;  but  parol  evidence  shall  be  sufiicient  to  prove  he  died  a  papist,  though 
he  had  formerly  renounced  and  conformed.  Andr.  223.  235.  Str.  1093.1 
If  a  papist  was  above  eighteen  years  at  the  time  of  the  act,  yet  he  shall 
be  disabled  to  inherit :  for  the  statute  did  not  intend  more  indulgence  to 
persons  of  full  age,  than  to  infants.  Semb.  Eq.  Ca.  35.  (2d  p^rt  of  Mod. 
Ca.) 

[A  papist  above  eighteen  years  and  six  months  at  making  stat.  11  &  12 
W.  3.  c.  4*  cannot  take  freehold  or  leasehold  estate  by  will.  3  P.  Will* 
40.] 

[But  he  may  take  landp  by  descent,  or  a  share  of  personal  estate,  by  the 
statute  of  distributions.     Ibid.     Per  King,  C] 

If  an  estate,  term,  &c.  appears  to  be  in  trust  for  a  papist;  upon  a  bill  ex- 
^hibited  by  the  next  protestant  kin,  he  shall  have  an  account  of  the  profits 
from  the  time  of  filing  his  bill.     R.  Eq.  Ca.  146.     (2d  part  of  2  Mod.  Ca.) 

[If  popish  heir  make  a  mortgage,  the  next  protestant  kin  may  redeem, 
and  receive  rents  and  profits  till  conformity  of  the  heir*  Bunb.  346.  2 
Eq.  Abr.  379.  pi.  12.     Com.  661.  S.  G.l   , 

[A  papist  who  has  not  taken  the  oathd,  &c.  (under  an  incapacity  to  hold 
under  the  statute  of  William,)  may  devise  lands  to  a  protestant.  Willes,  75. 
Com.  670.     2  Eq.  Abr.  626.  pf.  26.  S.  C] 

'He  may  sell  to  a  protestant  by  stat.  3  Geo.  I.e.  18.  s.  4.     Ibid.1 
He  may  devise  lands  for  payment  of  his  debts  to  protestants*     Ibid. J 
'Also  for  payment  of  debts  to  papists.     Sembl.  ibid.] 
'And  he  may  by  a  bond  charge  lands,  &c«     Sembl.  ibid.] 
if  a  man  devises  lands  to  be  sol^  for  payment  of  debts  and  legacies,  the 
residue  to  A.  who  is  a  papist ;  the  devise  of  the  residue  of  the  money   shall 
be  considered  as  land,  and  shall  be  void  ;  otherwise,  by  payment  of  the  debts 
A>  would  have  the  land,  and  the  statute  would  be  eluded.     R.  Eq.  Ca.  156. 
170.     (2d  part  of  2  Mod.  Ca.) 

[If  a  devise  be  of  a  term  to  a  papist,  the  protestant  next  of  kin  shall  have 
a  decree  for  the  term  to  be  assigned  to  him,  with  an  account  of  the  profits 
from  the  time  of  his  purchase.     Eq.  Ca.  146.  Ibid.j 

[If  a  lease  for  lives  is  made  to  a  papist,  and  he  commits  high-treason,  he 
forfeits  nothing,  for  the  lease  was  void.  R.  per  curiam,  discent.  Foster  J. 
who  thought  he  might  take  for  the  benefit  of  the  crown  :  as  if  a  villein  pur- 
chase, he  may  take  for  the  benefit  of  his  lord.     1  Wils.  176.] 

[But  if  a  papist,  tenant  in  tail,  conveys  his  estate  to  a  protestant,  to  [^Imake 
iiin)  teoant  of  the  freehold,  till  a  common  recovery  is  suffered,  which  is 
sofTered  accordingly,  and  the  recovery  declared  to  be  to  the  use  of  the  papist 
in  fee,  who  afterwards  on  his  marriage  by  lease  and  release  conveys  the  same 
to  the  use  of  himself  for  !ife,  then  to  his  wife  for  life,  remainder  to  his  first 
and  other  sons  in  tail- male,  with  remainders  over,  and  limitations  to  trustees 
to  preserve  contingent  rcinainders ;  the  recovery  is  good,  notwithstanding  1 1 
fi  12  W.  3.  the  settlement  good,  and  bis  eldest  son  shall  succeed  to  the  re- 
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minief  in  taiU  thoogb  the  &ther  was  attainted  of  higl^-treasoiu    By  the  de- 
lates, foar  against  one.    Str.  267.] 

And  by  the  st.  3  Geo.  18*  no  sale  for  a  valuable  consideration  of  anjma- 
nora.,  lands^  ^»  by  the  reputed  owner  in  possession,  to  a  protestant  merely 
for  the  benefit  of  a  protestant,  shall  be  impeached  in  respect  of  the  disabili- 
tiea  by  the  st.  1  Jac.  4.  or  11  &  12  W.  3.  4.  unless  the  person  entitled  to 
take  advantage  of  such  disability,  before  such  sale  recovered  the  said  ma« 
Dora,  lands,  £c.  or  gave  notice  of  his  claim,  to  the  purchaser,  or  entered 
his  claim  at  the  general  sessions  of  the  county,  &c.  where  the  lands,  &c.  lie, 
before  the  contract  for  such  sale,  and  bona  fide  pursued  bis  remedy  for  them. 
Vide  post.  (B  13.) 

^And  by  st.  18  G.  3.  c.  60.  so  much  of  1 1  &  13  W.  3.  c.  4.  '^  as  relates  to 
the  apprehending  or  prosecuting  of  popish  bishops,  priests,  or  Jesuits,  or  that 
subjects  them,  or  papists  keeping  school,  or  educating  or  boarding  youth  in 
the  realm,  to  perpetual  imprisonment,  or  that  disables  papists  to  inherit  or 
take  by  devise  or  limitation,  any  estate,  &c.  and  gives  the  same  to  the  next 
of  kin,  being  a  protestant,  and  so  much  of  the  same  act  as  disables  papists  to 
pnrcbAse,  &:c.  and  makes  void  all  estates,  &c."  is  repealed.] 

f  And  the  1  Geo.  1.  st.  2.  c.  bb^^  and  3  Geo.  1.  €.  18.  which  required  the 
names  and  real  estates  of  papists  to  be  registered,  and  their  deeds  and  wills 
to  be  enrolled,  have  been  repealed  by  31  G.  3.  c.  32.  s.  21.] 

[See  1 1  Greo.  2.  c«  17.^  as  to  what  conformity  removes  disabilities.] 

(B  8.  a.)  Or  to  present  to  a  benefice. 

By  the  st.  3  Jac.  4.  s.  8.  the  king,  he.  may  refuse  20/.  per  month,  and 
seise  two  parts  in  three  of  all  the  lands,  tenements,  and  hereditaments,  of  a 
person  not  coming  to  church,  &c.  ;by  virtue  of  which  iseisure,  if  the  king 
seises  two  parts  of  a  manor  to  which  an  advowson  is  appendant,  the  king 
•hall  have  two  turns  of  the  advowson,  and  shall  present  to  it  alone^ 

So,  if  an  advowson  be  in  grosi^  the  king  may  seise  it,  as  two  parts  of  lands, 
tenemkeots,  and  herediitments :  for  an  advowson  is  an  hereditament. 

By  tbe  st  j/ac.  5.  eyery  popish  recusant  convict,  while  aYecusant,  and 
by  tbe  at.  I  W.  &  M.  26.  every  one  recorded  for  refusing  to  rign  the  declar- 
ation 1  W.  &  M.  15.  or  for  refusing  the  oaths,  or  seised  or  possessed  in  trust 
for  him,  and  by  the  st.  12  Ann.  2  sess.  1 4.  every  papist,  or  person  professing 
tbe  popish  religion,  or  child 'of  such,  underage,  or  a^y  mortgagee,  trustee^  or 
person  any  ways  intrusted  for  such,  directly  or  indirectly,  mediately  or  im- 
mediately, tliough  |^*]declared  in  writing  or  not,  shall  be  disabled  to  present  or 
nominate  to  any  t>enefice,  prebend,  or  ecclesiastical  living,  school,  hospital,  or 
donative,  or  to  grant  any  avoidance  of  them :  but  thepresentationin  twenty-six 
coantiea  shall  belong  to  the  chancellor  and  scholars  of  Oxford,  and  in  twenty- 
seven  counties  to  the  chancellor  and  scholars  of  Cambridge  university. 

Provided,  their  presentation  to  a  benefice  with  cure,  to  any  who  hath  a 
benefice,  &c«  with  cure,  or  sbill  be  non-resident  sixty  days,  shall  be  void« 
By  tbe  st.  3  Jac.  5.  and  1  W.  &  M.  26. 

And  by  tbe  st.  1  W.  &  M.  26.  s.  4.  if  a  trustee  presents,  &c.  without 
|;iving  notice  of  the  avoidance  to  the  vice>chancellor  in  three  months  after 
w  writing,  be  forfeits  500/.  to  the  chancellor  and  scholars. 

By  tbe  st.  12  Ann.  14.  the  ordinary  may  tender  the  declaration  25  Car. 
3.  3.  to  any  person  presenting,  or,  if  absent,  summon  him,  and  tender  it, 
and  is  required  to  examine  on  oath  the  person  presented  if  his  patron  be 
notyto  his  knowledge  or  belief,  a  papist,  or  any  ways  trusted,  &c.  for  such ; 
and  if  the  presenter  refiise  the  declaration,  or  to  appear,  or  the  presented 

r*3i] 


34  POPERY- 

refuse  ta  answer  direetly  what  he  knows,  hath  heard,  or  helieves  touching 
the  same,  the  presentation  shall  be  void. 

And  the  university  may  exhibit  a  bill  to  discover  a  secret  trust,  &c.  or  if 
a  quare  impedii  be  depending,  at  the  request  of  the  chancellor  and  scholars, 
being  plaiihifis  or  defendants,  the  court  nnay  examine  on  oath,  or  by  affidavit, 
or  commission,  the  patron,  and  clerk,  &c.  and  may  enforce  the  producing  of 
deeds  relating  to  such  secret  trust.     By  the  same  stat.  s.  4. 

And  the  university  may  sue  a  quare  impedit  by  the  name  of  chancellor 
and  scholars,  or  by  their  corpoi*ate  name,  at  their  election.  By  the  same 
stat.  s.  9. 

[The  court  may  direct  commission  under  this  statute  to  the  prothonota- 
ries,  or  commissioners'  names  to  be  struck  by  them,  and  interrogatories  to 
be  settled  by  them  ;  or  n>ay  refuse  to  grant  commission,  if  defendant  will 
not  agree  to  plead  the  popery  acts  only.     Barnes,  2.  2.  350.] 

[By  the  st.  1 1  Geo.  2.  17.  after  6th  May,  1738,  every  grant,  or  devise, 
by  a  papist,  or  trustee,  of  any  advowson,  school,  hospital,  or  donative,  or  of 
any  avoidance,  shall  be  void,  unless  made  bona  fide  for  a  full  and  valuable 
consideration  to  a  protestant,  for  his  own  benefit  only  .J 

And  a  morlgagee,  grantee,  or  devisee,  &c*  may  be  examined  as  by  the  st. 
12  Ann.  14.  though  no  trust  in  writing.     By  the  same  statute. 

[(B  8.  b.)  To  hold  an  office.] 

[By  31  Geo.  3.  c.  32.  catholics  in  England  may  hold  inferior  civil  or  pri- 
vate offices.] 

(B  9.)  To  what  cases  the  disability  does  not  extend. 

But  a  limitation  to  A.  who  is  a  papist,  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  B.  who  is  a  protestant  \  the  remainder  shall 
be  good. 

r*]And  A.  takes  an  estate,  which  supports  the  remainder :  for  the  estate 
limited  to  him  is  not  void  entirely,  though  the  next  of  kin,  being  a  protes- 
tant, may  take  the  profits.     R.  Eq.  Ca.  34.     (Sd  part  of  3  Mod.  Ca.) 

So,  an  heir,  though  a  papist,  shall  take  by  descent ;  but  the  next  protes- 
tant of  kin  may  take  the  profits.     Eq.  Ca.  34.     Ibid. 

So,  he  shall  sue  in  equity  to  defeat  a  fraudulent  conveyance  by  his  ances- 
tor.    Eq.  Ca.  34.     Ibid. 

So,  though  by  the  st.  1 1  and  12  W.  3.  4.  in  the  second  clause,  no  papist 
shall  purchase,  &c«  but  all  such  estates  shall  be  void ;  and  therefore,  a  de- 
vise to  biro,  being  a  purchase,  is  void  ;  yet  if  a  devise  be  to  A.  under  eigh- 
teen, educated  as  a  papist,  who  in  six  months  after  eighteen  conforms,  £c. 
A.  shall  take,  and  the  inheritance  vests  in  him  in  the  meantime.  -  R.  Eq« 
Ca.  156.  180.     Ibid. 

So,  if  an  estate  by  devise  be  disposed  to  anlieirat  law  in  a  particuFar  man- 
ner, it  is  not  a  purchase  by  him,  and  void  ;  for  it  comes  to  him  in  lieu  of  an 
estate  which  otherwise  would  have  descended.     £Iq.  Ca.  1 70;     Ibid. 

So,  if  a  papist  tenant  in  tail  suffers  a  recovery,  and  declares  the  use  to 
himself  and  his  heirs,  it  is  not  a  purchase  within  the  st.  1 1  &  12  W.  3.  4. 
but  a  new  modification  of  his  former  estate.  R.  Eq.  Ca.  1 73.  (3d  part 
of  2  Mod.  Ca.) 

[A  recovery  suffered  by  a  papist,  instructed  in  a  seminary  or  college  of 
Jesuits  beyond  sea  in  the  popish  religion,  was  holden  good.  10  Mod.  1 13. 
356.  406.     1 1  Mod.  355.     1  Str.  318.     3  Brown's  P.  C.  303.  S.  C.l 
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So,  a  papist  maj  be  teaant  by  the  curtesy,  or  in  dower ;  for  such  teuant 
tt  not  a  purchaser.     Eq.  Ca.  173.     (2d  part  of  2  Mod.  Ca.) 

So,  if  a  papist  levies  a  fine  to  bar  the  right  of  another,  he  is  not  thereby 
aporchaser*     Eq«  Ca«  175.     Ibid. 

Or  settles  bis  estate  with  a  power  of  revocation,  and  afterwards  revokes. 
Eq.  Ca.  175.    ^bid. 

So,  by  tbest.  H  Geo.  S.  17%  papists  conforming,  taking  the  oaths,  &c. 
and  aabscribing  the  declaration,  30  Car.  2.  and  protestants  claiming  under 
them,  shall  be  freed  from  the  same  disabilities,  unless  the  next  of  kin  shall 
have' recovered  by  judgment  or  decree  six  months  before,  or  unless  he  re- 
tom  to  ibe  popish  religion. 

[If  there  is  a  devise  of  lands  to  trustees  to  the  use  of  the  setond  son  of 
A.,  (which  second  son  is  a  papist,)  remainder  to  the  third,  &c.  sons  of  A«, 
one  of  whom  is  not  a  papist,  remainder  to  the  sisters  of  testator,  and  if  A. 
is  still  li vii^,  the  sisters  are  not  entitled  to  the  legal  estate,  nor  can  maintain 
ejectment.    B.  R.  H.  .9 1 .] 

(B  10.)  By  regbtering  the  estate. 

So^  bj  the  St.  1  Geo.  55*  a  papist,  not  taking  the  oaths  and  subscribing 
the  declaration  30  Car.  2.  in  six  months  afler  full  age,  and  having  an  estate 
in  hn^Sj  &c  shall  register  such  estate  and  interest,  &c.  in  six  months  after 
the  time  for  taking  the  oaths,  and  his  name,  and  at  what  rent  let,  or  fine 
paid,  and  in  what  place  they  lie,  and  in  whose  possession,  &c.  in  a  book 
kept  Inr  the  clerk  of  the  peace,  in  the  county^  where  the  lands  lie ;  or  in  de- 
fruit,  &c.  shall  forfeit  the  fee  of  f^jsuch  lands,  &c.  not  registered,  if  he  or 
any  in  trust  have  the  fee  ;  otherwise,  the  value  of  the  inheritance. 

And  the  owner^s  name  shall  be  subscribed  to  such  register,  in  the  presence 
of  two  justices  of  the  peace. 

And  pexBons  beyond  sea  shall  have  twelve  months  longer  time. 

By  thest.  3  Geo.  18.  the  time  of  registering  is  enlarged  till  the '20th  of 
October  1717,  and  hjr  the  st.  3.  6.  9.  and  1 1  Geo.  2.  11 .  till  the  29th  of 
September  J  756.  By  the  st.  12  Geo.  2.  18.  enlarged  till  the  28th  of  No- 
vember /739. 

And  if  a  manor  lie  in  two  counties,  ttie  register  shall  be  in  the  county 
where  the  manor*house  is. 

(B  11.)  By  sale,  &c*  not  inroUed. 

By  the  stat.  SGeo.  18.  no  manors,  lands,  &c.  or  interest  therein,  or  rent, 
&c.  out  of  them,  shall  pass  from  papists,  &c.  by  deed,  unless  inroUed  in 
the  kiRg^s  court  of  record  at  VVestminster,  or  in  the  county  where  the 
iands  lie,  &c.  in  six  months  after  the  date  ;  or  by  will,  unless  inrolled  in 
six  months  after  the  death  of  the  testator. 

But  by  thest.  10  Geo.  4.  it  is  sufficient,  if  a  deed  or  will  made  after  the 

39tbof  September  1717,  be  inrolled  on  or  before  the  29th  of  September 

1724,  or  by  the  st.   3  Geo.  2.  29.  before  the  29lh  of  September  1731,  or 

by  the  St.    8  Geo.   2.  25.  before  the  29th  of  September  1735.     [Further 

time  is  given  for  the  inrolment  of  their  deeds  and  wills,  and  for  the  relief 

of  protestant  purchasers,  by  st.   12  Geo.  3.  c.  10.   14  Geo.   3.  c.  37.     17 

Geo.  3.  c.  45.     18  Geo.  3.  c.  46.1 

"■  [♦SS] 
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(B  12.)  When  default  of  registering  does  not  prejudice, 

Biit  by  the  st«  1  Geo*  55.  a  purchaser  bona  fide  for  a  just  aad  valuable 
consideration,  before  conviction,  or  ejectment  brought  tot  the  forfeiturei 
and  net  knowing  of  the  default  in  registering,  shall  not  be  prejudiced  by  it. 

So,  by  the  stat.  3  Geo*  1 8.  no  sale  for  a  full  and  valuable  consideration, 
by  a  papist  the  reputed  owner,  or  in  receipt  of  the  rents,  &c.  of  any  lands, 
&c.  or  interest  out  of  them,  to  a  protestant,  for  the  benefit  of  a  protestant, 
shall  be  avoided  on  pretence  of  the  disability  of  him,  or  any  under  whom 
be  claims,  unless  the  person  taking  advantage  of  such  disability  have  re- 
covered before  sale,  or  given  notice  of  his  claim  to  the  purchaser;  or, 
before  the  contract  for  the  sale,  shall  have  entered  his  claim  in  open  court 
at  the  quarter  sessions  of  the  peace  for  the  county,  and  b<ma  fiit  pursued 
his  remedy.     Vide  ante,  (B  7.) 

So,  by  the  st«  6  Geo.  2«  5.  no  such  sale  shall  be  avoided  by  reason  the 
deed -or  will  through  which  the  title  was  derived,  shall  be  avoided,  so  as  no 
advantage  hath  been  taken  for  want  of  inrolment  before  the  purchase  made, 
and  so  as  the  purchaser  had  no  notice  before  his  purchase,  that  the  maker 
of  the  deed  or  will  was  a  papist,  and  no  judgment  or  decree,  hath  been 
had  for  want  of  inrolment. 

Vide  Justices  of  Peace,  (B  1 4.) 

PORT. 

Vide  Navigatioit,  (E). 

[*]CINQUE  PORTS. 
Vide  Abatement,  (D  3.  5.)— -Franchises,  (E  1,  &c.) 

PORTAGE, 

Vide  London,  (K  3.) 

PORTION- 

Vide  Chancery,  (2  M  10 3Z  1,  &c.— 4  W  24.) 

PORTMOTE  COURT. 

Vide  Courts,  (I). 

[PORTSMOUTH.] 

[The  private  act,  14  Geo*  2.  c.  43.,  is  not  annulled  by  st.  32  Geo.  3. 
c.  103.     15  East,  372.] 

[The  powers  and  consequent  rights  conferred  bj  the  private  st.  1 4  Geo.  2« 
€•  43.  on  the  person  therein  named  were  not  annexed  to  bis  character  as 
lord  of  the  manor.     15  East,  372.1 

[The  majority  of  mayor  and  aldermen  for  the  time  being  is  sufficient  to 
constitute  thecorporateassenbly  of  Portsmouth.    Cowp.  530.] 

[*34] 
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[Precedent  qaalificfttion  for  a  buiigeiB  of  Portsmouth  to  entitle  bioi  to  be 
elected  alderman.    Coirp.  530.] 

[Aa  infant  canaot  be  elected  a  borgess  of  Portsmouth,  though  not  tw#ni 
in  till  of  age.     Cowp.  336.] 

PORTUGAL. 

[Construction  of  the  fifth  article  of  treat?  between  Great  Britain  and  Por* 
tugal.     5  Taunt.  101.] 

POSSE  COMITATUS. 

Vide  Viscount,  (C  2.) 

>     POSSESSION. 

Vide  Chakcset,  (D  12.) — Disccnt,  (C  9,  10.) — Execdtiov,  (Ad.)—* 
Pleader,  (C  39. — 3  M  9.  1 7.  39.)— PRjBHoeATivB,  (D  63.)^-TiiBSPiJS8| 
(B  2,  3,  4.) 

POSSIBILTTY. 

Vide  Assignment,  (C  3.)— Grant,  (D.) 

POST-DISSEISIN. 

Vide  Assize,  (F  I,  &c.> 

f*]POSTEA. 

Vide  Plxadsr,  (T). 

[POST-HORSE  ACT.] 

[The  post-horse  act,  25  Geo.  3.  c.  26.,  only  requires  the  post-masterfl^ 
&c.,  in  making  up  their  accounts,  to  insert  therein  the  number  of  hones  let 
and  the  number  of  miles,  &c.  It  does  not  require  the  amount  of  the  duties 
received  to  be  specified.  A  declaration,  therefore,  on  this  statute  by  the 
farmer  of  the  duties  against  a  post-master,  charging  the  defendant  with  hay- 
ii^  made  false  accounts,  '^  in  not  inserting  to  the  account  the  sums  of  mo- 
Dej  received  bj  him,"  charges  no  ofience,  and  is  therefore  bad  after  ver- 
diet;     3  T.  R.  632.     Id.  637.] 

[^)r  the  st.  25  Geo.  3.  c.  51.,  the  commissioners  of  stamps  are  authorize 
ed  to  appoint  under  them  collectors  of  post-horse. duties.  By  st.  27  Geo. 
3.  c.  26.,  reciting  the  former  act,  these  duties  are  to  be  let  to  farm :  the  far- 
mer is  to  be  appointed,  under-seal-coilector  of  the  duties ;  and  certain  obli- 
gations thrown  Dj  st.  25  Geo.  c.  51.  on  another  class  of  persons,  are  bj  thia 
act  cast  upon  ^'  the  person  farming  the  duties,  and  the  appointed  collector 
thereof."  In  an  action  for  a  breach  of  these  obligations,  the  declaration 
averred  that  the  defendant  was  a  collector  of  the  duties  recited  in  st.  27 
Geo.  3.  c.  26.,  the  judgment  was  arrested,  since  non  constat  that  be  was  the 
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farmer  of  the  dutieni  or  any  more  than  a  collector  appointed  under  the  first 
act,  and  therefore  that  the  obligations  in  question- were  not  thrown  upon 
him ;  nor  was  the  defect  cured  by  verdict,  since  the  declaration  showed  no 
title  whatever.     6  T,  R.  163.] 

[By  st.  44  Geo.  3.  c.  198.,  where  the  distance  is  ascertained,  though  the 
hiring  be  for  a  day,  the  duty  is  payable  by  the  mile ;  if  not  ascertained,  by 
the  day.     1 1  East,  536.] 

[If  a  letting  to  hire  be  in  its  nature  a  hiring  to  travel  post,  within  the  st.  25 
Geo.  3.  c.  51.,  it  makes  no  difference  that  the  owner  of  the  horse  ridea  it 
himself.     3  T.  R.  72.1 

[The  words  ^^  travelling  post^'  used  by  thest.  25  Geo.  3.  c.  51.  must  be 
received  in  the  popular  sense ;  therefore,  a  neighbour  who  lets  a  horse  to  go 
from  one  town  to  another  and  return,  within  the  compass  of  a  day  ^s  journey, 
is  not  liable  to  the  penalty  imposed  by  that  act  for  not  taking  out  a  licence. 
3  T.  R.  69.     8  East,  584.] 

[Letting  a  horse  to  hire  to  carry  a  private  express,  that  is,  one  not  sent 
by  government  on  public  service,  is  a  hiring  to  travel  post  within  the  statute 
of  25  Geo.  3.  c.  51.     3T.  R.  12.] 

[The  letting  of  a  horse  to  hire  to  carry  a  government  express,  is  not  a  let- 
ting to  hire  within  the  meaning  of  the  post-horse  act  of  25  Geo.  3.  c.  51 .  3 
T.  R.  519.] 

[Under  schedule  B.  of  st.  44  Geo.  3.  c.  98.,  the  duty  is  laid  on  every  horse 
hired  by  the  mile  or  stage,  whether  or  not  for  travelling  post.  8  East,  580. 
Id.  584.     S.  P.  on  statute  25  Geo.  3.  c.  51.] 

[A  letting  to  hire  a  horse  to  go  a  certain  stage  and  back  again,  within  the 
day,  requires  a  license  under  schedule  A.  st.  44  Geo.  c.  98.  15  East. 
257.1 

[*JI  The  sense  of  the  word  "  travelling,"  as  used  in  the  post-horse  acts, 
roust  be  limited  to  cases  where  a  traveller  is  conveyed ;  therefore,  the  let- 
ting to  hire  a  hearse  for  conveying  a  corpse  from  York  to  Brecon  (for  which 
a  gross  sum  was  paid,  not  so  much  per  mile),  is  not  chargeable  with  the 
post-horse  duty.     3  M.  &  S.  15.] 

[A  coach,  licensed  under  a  local  act  to  be  used  as  a  stage,  is  not  protect- 
ed oy  such  license  from  the  post-horse  duties,  if  hired  wholly  by  an  indivi- 
dual to  perform  a  journey ;  and  the  proprietor  is  liable  to  account  to  the 
farmer  of  those  duties  for  one-fourth  of  the  hire,  if  let  by  him  to  carry  out 
and  bring  back,  notwithstanding  such  hiring  may  be  to  go  to  and  return 
from  some  place  vilthin  the  distance  and  on  the  road  to  the  place  specified 
in  his  license  \  and  although  he  received  no  greater  sum  than  his  fare  would 
tiave  been,  had  he  proceeded  full  on  the  usual  journey  as  a  stage.  1  Pricej 
317.J 

[A  carriage  let  to  hire  for  less  than  twenty-eight  days  (not  being  let  by 
the  mile  or  stage)  is  not  required  to  be  numbered  by  st.  48  Geo.  3.  c.  98. 
WightW.  73.] 

[It  seems  that  under  a  deputation  from  the  commissioners  of  stamps  au- 
thorizing A.  and  B.  (collectors  of  the  post-horse  duties)  to  grant  licenses  for 
letting  post-horses,  a  license  by  B.  for  himself  and  A.  is  valid  ;  since  other- 
wise, if  one  of  the  collectors  were  to  die,  the  power  of  granting  licenses 
would  be  at  end.     3  M.  &  S.  15.] 

[The  oflfence,  within  the  st.  25  Geo.  3.  c.  47.,  in   not  delivering  to  the  ^ 
assessors  a  list  of  horses  liable  to  the  duty,  is  not  complete  until  after  de- 
mand made  by  the  assessors.     6  T.  R.  75.] 

[A  declaration  in  a  penal  action  on  the  post-horse  act,  27  Geo.  3.  c.  26., 
L*36] 
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bf  the  brmer  of  the  tax,  which  states  that  the  oflfence  wascommitted,  with 
intent  to  defraud  the  farmer  (not  the  king),  is  not  therefore  objectionable* 
3  T.  R.  632,1 

[It  seems  that  a  declaration  against  a  post-master  on  the  si.  25  Geo.  3.  c. 
26.,  for  delivering  in  a  fake  aecoant,  not  specifying  in  what  particular  it 
was  80,  is  bad  after  verdict.     3  T.  R.  632.]  / 

[In  a  suit  by  the  crown,  on  the  post-horse  act,  the  court  cannot  give  costs 
to  the  defendant,  although  the  farmer  of  the  duties  is  the  real  party  against 
him.     1  Anst.  40.1 

[The  costs  paid  to  the  prosecutor,  on  compounding  a  penal  action,  on 
the  post-horse  act,  are  not  to  be  taken  as  a  part  of  bis  share.  1  B.  and  P. 
51.] 

[POST-OFFICE.] 

S Action  does  not  lie  against  the  post-master-general  for  a  bank  note 
en  by  one  of  the  sorters,  out  of  a  letter  delivered  into  the  post-office. 
Cowp.  754.3 

[A  post-masteris  bound  to  deliver  all  letters  to  the  several  inhabitants  with- 
in a  post-town  or  place,  at  their  respective  places  of  abode,  at  the  rates  of 
postage  only,  as  established  by  act  of  parliament.  Cowp.  182.  3  Wils.  443. 
5  Burr.  2716.    2  Elk.  906.     Lofft.  753.] 

J  A  prisoner  acquitted  on  a  chaise  of  felony,  committed  as  a  sorter 
clmiger  of  letters,  cannot  be  convicted  on  another  count,  charging 
him  generally  as  a  person  employed  in  the  post-office  under  7  Geo.  3.  2 

[*]POUND. 

Vide  Distress. 

POUND-BREACH. 
Vide  Distress,  (D  20 

POUNDAGE. 

Vide  Parliament,  (H  I2.)-.Trade,  (C  1,  Sic.) 

POWER. 

Vide  PoiAH. 

PRAYER. 

AIDE  PRIER. 

Vide  Abatsment,  (I  29.)— Aide,  (B  1,  &c.) 

COMMON  PRAYER. 

I 

Vide  Parson,  (C)— Sacrakent., 


(40) 

PRECE  PARTIUM, 
Vide  Abatshewt,  (I  31.) 

PRECIPE  IN  CAPITA 

Vide  Droit,  (C  1.) 

PRAECIPE  QUOD  REPDAT, 

yide  Rkcoteet,  (6  3,  4.) 

PRiEMIUM  PUDORIS. 

Vide  Chancert,  (4  D  31.) 

PR^MUNIRE. 

4 

(A)  THE  PENALTY  OF  PRiEMUNIRE.  infra, 

(B)  WHAT  OFFENCES  ARE  WITHIN  THE  PENALTY,  p.  38. 

(C)  WHAT  PROCESS  AGAINST  THE  OFFENDER,  p.  39. 

(A)  THE  PENALTY  OF  PRJiMUNIRE. 

Aprc^munire  (so  called  from  the  words  of  the  writ  qtiod  prmmunire  facias 
A.  &c.)  imports  an  offence,  by  which  a  man  incurs  the  penalty  of  the  st.  1 6 
R.  2.  d.  viz.  to  be  out  of  the  king^s  protection,  to  be  attached  in  bis  bodj,  to 
lose  his  lands  and  tenements,  goods  and  chattels.     Co,  L*  129.  b. 

[*]And,  therefore,  by  a  judgment  in  pramunirc^  the  defendant  shall  be  out 
of  the  king^s  protection,  and  imprisoned  during  the  king^s  pleasure.  Co.  L. 
130.  a. 

So,  he  shall  lose  all  his  goods  and  chattels/ and  bis  lands  and  tenements 
in  fee.     Ibid. 

So,  his  lands  in  tail,  dzc.  for  bis  life.     Co.  L«  130.  a. 

And  being  out  of  the  king's  protection,  in  an  action  by  him,  the  tenant  or 
defendant  may  show  the  whole  record,  and  demand  judgm^t  whether  he 
shall  be  answered.     Lit.  s.  199.  ^ 

So,  by  the  common  law,  being  as  an  en^my  to  the  king,  it  was  not  mur- 
der, or  any  offence,  if  a  man  killed  him.  Co.  Lit.  130.  a. — But  now  by  the 
st.'5  El.  1.  it  is  unlawful  to  kill  him. 

(B)  WHAT  OFFENCES  ARE  WITHIN  THE  PENALTY. 

By  the  st.  35  Ed.  1.  de  asporL  reltg.  2,  3.  no  abbot,  &c.  shall  cause  to  be 
carried  out  of  the  king's  dominion  any  tax  imposed  on  religious  houses,  un- 
iler  the  name  of  rent,  &c.  or  any  goods  of  their  houses,  &c.  nor  shall  any 
abbot,  &c.  being  an  alien,  assess  any  tallage,  payment,  or  other  burden  on 
houses  in  subjection  to  them,  on  pain  of  all  that  they  have,  or  may  forfeit. 
And  this  is  confirmed  by  the  st.  3  K.  2,  3.  and  contains  in  effect  the  penalty 
oT  ^  prismunire*     3  Inst.  687. 
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And  it  seems,  that  an  olBbnder  egaiB^t  the  sU  S5  Ed.  3*  22.  against  pro- 
Tisois,  is  subject  to  the  same  penalty. 

So,  by  the  st.  37  Ed.  3.  U'all  who  draw  any  out  of  the  realm  in  a  plea, 
which  pertains  to  the  king^s  courts,  or  wherein  judgment  bath  been  there 
nven ;  or  sue  in  any  other  court  to  impeach  a  judgment  in  the  king^s  court, 
&c.  shall  be  out  of  the  king's  protection,  forfeit  their  lands,  goods,  and  chat* 
tela,  and  their  bodies  shall  be  imprisoned,  and  ransomed  at  the  king's  will. 

So,  if  he  sues  ia  another  court  after  judgment,  whereby  the  cause  is  drawn 
ad  aliud  exameny  though  it  be  within  the  realm  ;  as,  if  he  sues  in  chancery, 
to  defeat  a  judgment  at  common  law.     3  Inst.  120.  123. 

Or,  before  the  president  and  council  of  Wales,  commissioners  of  sewers, 
&c.     3  Inst.  1 24,  1 25. 

So,  if  he  sues  in  the  eccJesiaalical  court,  admiralty,  &c.  for  a  cause  out 
of  their  jurisdiction.  Per  Pineiix^  15  H.  7.  9.  R.  13  Co.  39,  40.  3  Inst. 
121,  122. 

So,  1^  the  St.  16  R.  2.  5.  if  any  purchase  from  RoniS,  &c.  a  translation 
to  a  benefice,  process  to  stay  execution  of  a  judgment  in  the  king's  court, 
sentence  of  excommunication,  bulls,  j(c.     Dav.  84,  &c. 

By  the  st.  2  H.  4.  4.  if  any  purchase  a  bull  to  be  discharged  of  tithes. 
By  the  st.  I  &  2  Phu  &M.  8.  if  any  molest  any  abbey-lan'ds,  &c. 
By  the  St.  1  El.  1.  the  second  offence,  and  by  st.  5  El.  1.  the  first  offence, 
if  any  by  writing,  teaching,  &c.  advisedly  maintain  the  authority  of  the  bish- 
op of  Rome  within  this  realm, 

Or,  reliise  theoatii  of  supremacy  prescribed  by  the  st.  1  EU  1. 
So,  by  the  st.  13  El.  2.  if  any  abet,  &c.  a  publisher  or  receiver  of  bulls. 
Ire.  or  bring  in,  or  receive  to  wear,  &c.  an  Agrms  Dei^  &c.  or  if  a  justice  of 
naacei  gnb  ^ac^yrerj  to  Uh),  reveals  it  not  to  the  privy  council  in  fourteen 
oays. 

So,  by  the  St.  27  El.  2.  if  any  send  felief  to  a  Jesuit,  &c.  beyond  sea. 
[^JBv  the  St.  3  Jac.  4.  if  any,  being  not  noble,  and  above  eighteen,  refuse 
the  oatQ  of  aUe^ance,  wben  tendered  by  the  bishop,  or  the  justices  of  the 
peace  at  fanrter-sessions.     1  Bui.  197. 

[6j  s£iit.  6  Geo.  c.  18.  called  the  bubble^act,  projectors  of  unlawful  under- 
takings ;  bat  the  court  has  a  power  to  moderate.  Str.  472«  2  Ld.  Raym. 
1361.J 

(C)  WHAT  PROCESS  AGAINST  THE  OFFENDER. 

By  the  st.  16  R.  2.  5.  process  shall  be  made  against  the  offender  by  priz^ 
mtmtre  fcLcias^  in  manner  as  is  ordained  in  other  statutes  of  provisors. 

And  by  the  st.  27  Ed.  3.  1 .  it  was  enacted  that  there  shall  be  a  writ  to  take 
the  body  and  seise  the  lands  and  goods  into  the  king's  hands  ;  and  if  return- 
ed non  tst  invenlmy  he  shall  be  put  in  exigend.  and  outlawed  ;  but  before  out- 
lawfjTy  he  shall  be  received  to  answer,  if  he  yield  himself  to  prison. 

But  an  indictment  for  a  praemunires  upon  the  st.  1  EI.  and  13  El.  ought  to 
ny,  that  thedefendant  on  paipose,  and  set  intent  to  extol  the  authority  of  the 
«ee  of  Rome,  &c.    R.  Dj.  363.  a. 

PREROGATIVE. 

(A)  THE  KING'S  PREROGATIVE,  p.  42. 

(B)  PREROGATIVES  AS  TO  FOREIGN  NATIONS. 

[*39] 
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(B  1.)  Sorere^nty  of  the  seas.  p.  42. 

(B  2.5  Treaties,  p.  43. 

(B  3.)  Alliances,  p.  43. 

(B  4f)  Reprisals ;  when  granted,  p.  43. 

(B  5.)  Safe-conduct,  p.  45. 

(C)  PREROGATIVES  IN  RESPECT  OF  THE  KING'^  OWN  SUB- 

JECTS IN  TIME  OF  WAR. 

(C  1.)  To  declare  war,  p.  45. 

(C  2.)  To  levy  soldiers,  p.  46. 

(C  3.)  Command  of  the  forces,  p.  47. 

(C  4.)  Building  efforts,  &c.  p.  47. 

(D)  PREROGATIVES,  WHICH  REGARD  TIME  OF  PEACE. 

(D  I.)  Enacting  of  laws.  p.  47. 

(D  2.)  Proclamations  : — ^When    he   may  issue    theia* 

p.  48. 
(D  3.  a.)  When  not.  p.  48. 
[(D3.b.)  Construction  of.J  p.  48. 
(I>  4.)  Dispensation  : — ^The    nature    and  effect  of  it. 

p.  49. 
(D  6.^  How  it  shall  be  made.  p.  49. 
(D  6.)  In  what  cases  the  king  may  make  a  dispensation. 

p.  49. 
[♦](D7.)  In  what  not.  p.  49. 
(D  8.)  Pardon,  p.  60, 

(D  9.)  Prerogative  as  to  jurisdiction  ecclesiastical,  p.  60^ 
^D  10.)  Ecclesiastical  laws  : — ^What  are.  p.  61. 
D  11.)  Are  within  the  power  of  the  king.  p.  52. 
(D  12.)  Censures  ecclesiastical,  p.  52. 
(D  13.)  Appeals : — In  what  court  an  appeal  shall  he. 

p.  62.  ^^ 

(D  14.^  To  the  delegates,  p.  63. 
(D  16.)  To  the  convocation,  p.  64. 
(D  16.)  Commission  for  review,  p.  54. 
(D  17 J  Supremacy  in  ecclesiastical  affairs,  p.  66. 
(D  18.)  Dispensation  in  commendam : — ^When  a  dispeii<^ 

sation  is  necessary,  p.  66. 
(D  19.)  By  whom  it  may  be  granted : — ^When  by  th^ 

kmg.  p.  56. 
(D  20.)  When  not :— and  when  a  dispensation  may  be 

granted  by  the  archbishop,  or  not.  p.  66. 
(D  21.)  Deprivation: — ^Fpr    what  causes  it  shall  be-, 

p.  57. 
(D  22.)  The  effect  of  a  deprivation,  p.  68. 
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(D  23.)  Seizure  of  temporalties  :«— The  nature  of  tern* 

poralties.  p.  59. 
(D  24.)  How  granted,  p.  59. 
(D  25.)  How  seised,  p.  60. 
(D  26.)  Guardian  of  the  spiritualties : — Who  shall  be. 

p.  60. 
(D  27.)  What  he  may  do.  p.  60. 
(D  28.)  Jurisdiction    temporal : — Erection     of   courts. 

D.61. 

(D29.)  Grant  of  commissions,  p.  61. 
(D  30.)  Grant  of  franchises  and  liberties,  p.  62. 
D  31.)  Grant  of  nobility  and  honour,  p.  62. 
^D  32.)  Grant  of  privileges,  p.  62. 
[D  38.)  Grant  of  exemptions,    p.  62. 
(D  34.)  Inhibitions  : — ^To  restrain  within  the  kingdom. 

p.  63. 
(t)  35.)  To  recal  a  subject  who  is  out  of  the  kingdom. 

p.  64. 
D  36.)  To  restrain  annoyances,  p.  64. 
D  37.)  Nomination  of  officers,  p.  65, 
(D  38.)  Prerogative  as  to  trade,  p.  65. 
(D  39.)  Prerogative  as  to  the  king's  revenue : — Coinage. 

p.  66. 
(D  40.)  Aids,  &c.  p.  66. 
(D41.)  Purveyance: — In  saltpetre,  p.  66. 
(D  42.)  In  other  necessaries,  p.  67. 
t*l(D  43.)  Customs  : — Magna  Custuma.  p.  67. 
(D  44.)  Parva  Custuma.  p.  67. 
(D  45.)  Prisage,  &c.  p.  67. 
(D  46.)  But  otner  customs  not  allowed,  p.  68. 
(D  47.  a.)  Customs  not  paid  by  a  patentee,  p.  68. 
[(p47.b.)  Land^ax.]  p.  68. 
(I>  48.)  Impositions,  &c.  p.  69. 
(D  49.)    Casual  profits  : — The  goods    of  no  person. 

p.  70. 
(D  50.)  Royal  mines  and  fishes,  j).  70. 
(D51.)  Fines  it— Fine  upon  an  original,  p.  71. 
(D  32.)  For  beau-pleader,  &c.  p.  71. 
(D  53.)  For  a  grant  of  liberties,  &c.  p.  71. 
(D  54.  a.)  For  a  misdemeanor,  p.  72» 
[(D  54.  b.)  Penalty.]  p.  72. 
(D  55.)  Fines,  &c.  belong  to  the  king.  p.  72. 
(D  56.)  Bv  whom  levied,  and  how.  p.  72. 
(D  57.)   When  they  shall  be  estreated,  p.  72. 
(D  68.)  Amerciaments,  p.  73. 
(D  59.)  Escheats,  wardships,  primer  seisins,  &c.  p.  74. 
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(D  60.)  Forfeitures,  penalties,  p.  74. 

(D  61.)   Derelict  lands :— What  belong  to   the  king* 

p.  76. 
(D  62.)  What  not,  p.  75. 
(D  68.)  Possessions  of  the  crown,  p.  75. 
(D  64.)  The  king  seised  Jure  coramBi  p.  76. 
(D  65.)  Lands  concealed,  p.  76. 
(D  66.)  How  the  king  may  be  entitled : — By  niatter  of 

record,  p.  76. 
rD  67.)  By  office  :— When  necessary,  p*  76. 
(D  68.)  When  it  is  sufficient^  without  seizure,  or  not 

p,  77. 
(D  69.^  When  without  a  scire  facias  or  not.  p.  78. 
(D  70.)  When  an  office  is  not  necessary.  Pr78. 
(D   71.)   Intrusion    upon  the  king  :— What  shall  bfe 

p.  79. 
(D  72.)  How  ne  shall  be  redressed : — ^By  information  of 

intrusion,  p.  80. 
(D  73.)  What  process  upon  it.  p.  80. 
(D  74.)  Plea  to  such  an  information,  p.  81. 
(D  75.)  Replication,  p.  81. 
.    (D  76.)  Verdict,  p.  82. 
(D  77.)  Judgment  and  execution,  p.  82. 
(D  78.)  Remedy  against  the  king.  By  petition,    p.  82. 
(D  79.)  To  whom  the  petition  shall  be.  p,  83. 
(D  80.)  How  the  proceeding  upon  it  shall  be.  ^«  83. 
[*](D  81.)  By  monstrance  de  droit : — ^When  it  lies  by 

the  common  law.  p.  84. 
(D  82.)  When  by  statute,  p.  85. 
(D  83.)  Traverse  of  office  -.—When  it  lies  by  the  common 

law.  p.  86. 
(D  84.)  When  by  statute,  p.  87. 
(D  85.)  Remedy  for  the  king  :— What  privileges    the 

king  shall  have  in  suits,  j).  89. 
(P  86.)  No  tune  runs  against  the  king.  p.  90. 

The  revenue  of  the  king,  how  disposed  :— The 

personal  revenue,  p.  91'. 
(D  88.)  The  lands  and  real  revenue*  p.  92. 
(D89.)  When  lands  shall  be  devested  out  of  the  king  : 

— By  office,  p.  93. 
(D  90.)  By  judgment  i-^Outer-les-mams.  p.  93. 

(A)  THE  KING'S  PREROGATIVE. 

The  kihg'g  prerogative  comprehendB  all  the  liberties,  privileges,  powers 
and  royalties  allowed  by  Ihe  law  to  the  crown  of  England.  Co.  L.  00.  b» 
St.  Pi«r.  5.     Vide  Rov,  (A.  1,  2.) 
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For  ibe  king  has  Dot  any  prerogative,  but  such  as  (he  law  aliows.  12  Go. 
76.     2  Inst.  496.  63.  [Moor,  672.     Show.  P.  C.  75.     4  T.  R.  410.] 

And  by  the  st.  of  Marlb.  52  H.  3.  5.  and  other  confirmations  of  ma^na 
charta,  it  was  enacted,  guod  magna  charia  Uneatur  tarn  in  Ai^  qua  ad  regem 
ptrtintni^  quam  ad  alios. 

And  therefore  no  prerogative  of  the  king  can  be  claimed,  dontrary  to  mag" 
na  ckarta*     3  Inst.  36. 

[The  care  and  approbation  of  marriages  in  the  royal  family  do  belong  of 
right  to  his  majesty,  as  king  of  this  realm.  By  all  the  judges  of  England,  on 
a  qoestion  proposed  by  the  king.     H.  4  Gr.] 

[The  education  and  care  of  the  persons  of  the  rojal  family,  the  ordering 
the  place  of  their  abode,  and  appointing  (heir  governors  and  governesses^ 
and  other  instructors,  attendants,  and  servants,  do  belong  of  right  to  his  ma« 
jesty,  as  king  of  this  r^salm.  By  ten  judges ;  against  Price  Baron,  and  Eyre 
Justice.     Fort.] 

[N.  B.  The  question  here  was  as  to  the  kiog^s  grandchildren,  but  the  ar- 
guments of  the  judges  went  to  all  persons  of  the  royal  family.] 

[By  St.  \%  G.  3.  c.  11.  marriages  of  descendants  of  George  2d,  (except  is- 
sue of  princesses  married  into  foreign  families,)  without  the  king^s  consent, 
aicToid;  unless,  on  twelve  calendar  months' notice  to  privy  council,  both 
houses  of  parliament  do  not  declare  their  disapprobation^  Vide  Baron  and 
Feme,  (B  I.) J 

(B)  PREROGATIVE  AS  TO  FOREIGN  NATIONS. 

(B  1.)  Sovereignty  of  the  sea. 

AH  the  king^s  prerogatives  relate  to  foreign  states,  or  to  his  own  subjects. 
The  king  and  his  progenitors  have  at  all  tiffies  been  lords  of  the  sea.  2  Rol. 
168. 1.  45.     Vide  Navigation. 

[♦]And  therefore  the  rfomihion  of  the  whole  sea  which  surrounds  England 
belongs  to  Ibeking;     1  Rol.  528.  1.  15. 

And  this  <fominion  extends  to  both  shores  of  the  sea.     2  Rol.  168.  1.  45. 

And  the  ligeance  or  dominion  of  the  sea  belongs  to  the  king,  as  to  his 
ciowo  of  England.     2  Rol.  170. 1.  42. 

And  therefore  the  king  gives  license  to  the  noen  of  Zealand,  &c.  to  fish 
in  his  sea.     2  Rol.  170. 1.  30. 

To  whom  the  property  and  soil  of  the  sea  belongs,  vide  Navigation  (A— 
B). — ^To  whom,  the  fishery,  vide  post,  (D  50.) 

(B  2.)  Treaties. 

The  king  baa  authority  to  send  ambassadors,  envoys,  &c.  to  foreign  statest 
Vide  Ambassador  (A). 

(B  3.)  Alliances. 

To  make  leagues  and  alliances  belongs  to  the  king  only.     7  Co.  25.  b. 

So,  by  articles  of  alliance,  the  private  property  or  right  of  a  subject  may  be 
bound;  as,  if  A.  bound  to  B.  a  subject  of  England,  during  gi  war  between  this 
kiogdom  and  Delimark,  pays  (he  debt  to  the  king  of  Denmark,  by  order  of  the 
state  there,  and  by  the  articles  of  peace,  all  monies  paid  by  the  subject  Of  the 
one  prince,  shall  be  quit  by  monies  paid  by  the  subjects  of  the  other,  and  the 
parties  that  paid  to  either  of  the  king's  orders,  sliall  be  discharged  against 

Vol.  VII.  7  r*43j 


■f 


46  PBiEROGATlVE. 

the  creditor ;  if  B«  sues  for  suck  debt,  A.  shall  have  relief  ia  equity.     R^  1 
Ca.  Ch,  125.  173. 

All  leagues  ought  to  be  upon  record  inroUed  in  Chancer/,  whereby  every 
•ne  may  know  Who  are  in  amity  or  enmity  with  the  king,  and  who  not.  4 
Inst.  152.     9Co.  31.a. 

By  the  st.  3  H.  5.  6.  killing  or  robbing  any,  comprised  in  a  truce  Or  8afe'-^ 
conduct,  was  made  high  treason.  But  this  was  repealed  by  the  st.  20  H.  6. 
1 1.  and  afterwards  all  treasons,  not  within  the  st.  25  Ed.  3.  were  ousted  by 
the  St.  1  Ed.  6.  12.  and  1  Mar«.  and  all  ofiences  against  a  truce,  and  the 
king's  safe-conduct,  and  now  punishable  by  the  st.  2  H.  5.  6.  or  by  the  ad- 
miral.    Vide  post,  (B  5.) — ^Admiralty,  (E  8.) 

All  ofiences  contrary  to  amity  or  league,  are  to  the  great  slander  of  the 
king,  and  damage  of  the  whole  kingdom.     2  Rol.  1 74.  I.  45. 

A  league  may  be  broken  by  levying  war,  or  by  ambassador  or  herald.  4 
Inst.  152. 

So,  by  a  prohibition  of  aU  the  commodities  of  the  kingdom  in  amity»  2 
Rol.  174. 1.  5. 

(B  4^)  Reprisals  ;  when  gl*anted. 

So,  if  a  foreign  prince,  or  state,  seises,  or  spoils  the  goods  of  subjects  of 
England,  (be  king  may  make  reprisal  upon  the  gooda  of  the  other's  subjects' 
in  this  realm.    ^  Rol.  1 14. 

So,  if  a  subject  of  a  foreign  prince  or  state  takes  or  spoils  the  goods  of  a 
subject  of  England,  and  his  sovereign,  upon  a  letter  of  request  to  him  by 
the  king,  refuses  to  do  right,  the  king  may,  by  his  writ,  arrest  the  body  or 
goods  of  him  who  did  wrot^.     2  Rol.  175. 1.  5.    4  Inst.  137.  Reg.  129. 

And  if  he  who  did  the  wrong  is  not  found,  or  has  no  goods,  &c.  he  PJmay 
arrest  the  goods  of  other  subjects  of  the  same  prince,  within  this  realm.  2 
Rol.  175. 1.  10. 

Or,  the  king  may  enable  him,  to  whom  the  wrong^  was  done,  by  Tetters  of 
marque,  the  goods  of  other  subjects  of  the  same  state,  mercare  retinere  et  ap^ 
propriare,  quosque  restUtUio  facta  siU  2  Rol.  175.  L  20.  Per  Coke,  1 
Rol.  175. 

But  a  subject  of  the  king  cannot  take  the  goods  of  the  subjects  of  a  prince 
in  amity  with  the  king,  by  force  of  letters  of  marque  of  another  sovereign  ox 
stale.     R.  2yem.592. 

So,  by  the  st.  4  H.  5.  7.  if  any  attempt  be  made  by  the  king's  enemiea 
on  the  liege  people  against  the  tenor  of  a  truce,  wherein  is  not  express  men- 
tio»,  that  letters  of  marque  and  reprisal  shall  cease,  the  king  shall  gmnt  let- 
ters of  marque  to  the  parties  grieved,  who  may  complain  to  the  keeper  of 
the  privy  seal,  and  he,  on  the  complaint,  shall  make  him  letters  of  request, 
if  desired,  under  the  privy  seal;  and  if,  after  request,  satisfaction  is  not 
made,  the  chancellor,  on  demand,  shall  make  him  letters  of  niarque  under 
the  great  seal* 

So,  the  king  may  repeal  such  letters  of  reprisal  after  peace  established* 
1  Ver.  54^ 

So,  after  a  truce,  or  safe-conducts '  1  Ver.  54,  65^ 

Though  there  be  a  clause  inserted,  that  they  rfiall  not  be  void  upon  a 
peace.     1  Ver.  54. 

[By  13  G.  2.  c.  4«  the  oflScers,  seamen,  and  soldiers  in  a  man  of  war,  haTe- 
the  property  of  all  prizes,  in  such  proportion  as  the  king  shall  direct  by  pro* 
clamatton ;  and  privateers,  according  to  their  agreement,  without  amy  de« 
ductioB  to  the  king,  admiral,  or  others.  I 
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£And  bj  ••  15.  five  pounds  shall  be  paid  by  the  treasurer  of  the  navy  for 
ayeij  man  on  board  an  enemy's  ship  or  war  or  privateer  taken  or  destroy- 
ed,  at  tbe  beginning  of  the  engagemeot.    And  by  stat«  17  Geo.  2.  c.  34. 

8. 19.3 

[By  s.  18.  if  a  British  ship  is  retaken,  it  shall  be  restored  on  paying  for 
salvage  one-eighth  of  the  value  to  a  man-of-war ;  and  to  a  pnvateer,  if 
retaken  in  twenty-fi>«r  hours,  an  eighth  ;  in  forty-eight  hours,  a  fifth  ;  in 
BUiety-6ix,a  third  ;  and  above  ninety-six  hours  an  half.] 

[By  Stat.  17  Geo.  S.c*  34*  ships  of  war  have  the  sole  property  of  prizes.] 
By  8*  S.  eistq.  commissioners  of  admiralty  to  give  commissions  to  pri<» 
valeers ;  and  the  method  of  proceeding  on  prizes  are  regulated.] 

[If  a  prize  be  taken  by  two  or  more  privateers  (hey  are  to  share  propor- 
t^ojo^Uy  according  to  the  nnnlber  of  men  of  which  their  respective  crews 
conrist.    Doug.  3 IK] 

[By  8.  1 6.  tile  king  may  grant  charters  of  goods  aad  hfk^s  to  be  takeii 
lirom  an  enear[  by  private  adventnrers.] 

[By  8. 30.  English  ships  relaken  from  the  enemy  shall  be  restored  to  the 
owners,  paying  one-ei^m  of  the  value  for  salvage  to  a  man-of-war  ;  but  lo 
a  privateer,  if  retaken  in  twenty-four  bours^  one-eighth  ;  if  in  forty-ei^t 
boars,  one*fi/ih  ;  it  in  ninety-six  hours,  one-third  ;  if  above,  one-half;  and 
if  converted  into  ship  of  war  by  the  enemy,  one-half.] 

[Stat.  29  6. 2.  c.  34.  regulates  th^  distribution  orpri;ses,  and  33  G,  3^ 
c.  35.  eiplains  and  amends  it^] 

[Stat.  18  Geo.  3.  c.  16*  contains  negulations  concerning  prize-goods  not 
the  produce  of  North  America.] 

[*][Stat.  19  Geo.  3.  c^  67«  orders  that  prizes  sl^ll  be  distributed  in  the 
manner  pointed  out  by  his  majesty's  proclamation,  during  the  war  with 
France,  under  thatactand  proclamation ;  a  captain  of  marines  who  happens 
to  be  on  board  a  man  of  war,  when  she  takes  a  prize,  but  does  not  belong 
to  her  complement,  shares  only  as  a  passenger.     Doug.  334.] 

[The  captain  of  a  B}up  actually  on  board  at  the  time  of  e  capture  is  en* 
titled  to  pnze-money,  though  under  arrest  at  the  time,  and  though  anothef 
officer  bad  been  sent  on  board  to  command  the  ship.     8  T*  R«  334.] 

[Daring  the  late  war  a  flag-officer  on  a  certain  station  gave  orders  to  a 
ship  under  his  command  to  sail  on  a  cruize ;  after  the  orders  were  given, 
hot  before  a  prize  was  taken,  he  accepted  another  command ;  but  no  other 
lli^-officer  was  appointed  to  succeed  him  on  the  former  station.  He  was 
not  entitled  to  one>eighth  of  a  prize  taken  by  the  ship  which  sailed  in  con- 
sequence of  his  orders,  under  the  proclgmaiiQii  for  the  distribution  of  prizes^ 
|H.  Bl.?61.j 

(B5.)  Safe-conduct. 

The  king  only  can  make  letters  of  safe-conduct.     7  Co.  35.  b. 

By  which  be  takes  the  party  into  his  keeping  and  protection.  Vide  Reg. 
Or.  35.  b. 

And  these  letten  of  safe-conduct  ought  to  be  inroPed  upon  record  io 
cbancery.     4  Inst.  153. — By  the  st.  30  H.  6.  1 .     They  are  otherwise  void# 

And  by  the  st.  15  H.  6. 3.  they  shall  express  the  name  of  ibe  ship,  master^ 
number  of  mariners,  with  tbe  portage  of  the  ship. 

And  by  the  st.  1 8  H.  6.  8.  merchants  may  take  ships  of  enemi^S|  not  hav- 
ing the  letters  patent  of  safe-conduct  on  board,  or  inrolled  in  chancery. 
Conf.  by  tbe  st.  30  H.  6.  l.^.  3,  4.  and  14  Ed.  4.  4. 
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No  flqbjeot  of  a  king,  in  enmity  with  the  king  of  England,  can  comeioto 
the  kingdom  without  the  king's  license  and  safe-conduct. 

So,  a  sovereign  of  another  kingdom  cannot  come  hither  without  the 
king's  license,  though  he  be  in  amity  ;  as  the  king  of  the  Isle  of  Man  before 
its  subjection  to  the  kingdom  of  England.     7  Co.  21 .  b.  Calvin. 

So,  of  ancient  time«  an  ambassador,  who  was /^rorcx,  could  not  come 
without  a  safe-conduct.     4  Inst.  155. 

But  a  subject  of  a  king  in  amity  may  come  without  license  or  ^afe-con- 
duct.     7  Co.  21.  b.     Calvin. 

By  the  st.  31  H.  6.  4.  if  a  subject  attaches  the  persQn  or  goods  of  any 
one  who  comes  by  way  of  amity,  truce,  or  safe*conduct,  the  chancellor, 
calling  to  him  any  justice  of  the  one  bench  or  the  other,  on  a  bill  of  com- 
plaint, may  make  process  against  the  offender  ;  and  may  award  delivery 
and  restitution  of  the  person,  ship,  or  goods.     Conf.  by  14  Ed.  4.  4* 

How  breach  of  safe-conduct  shall  be  punished.  V-ide  ante,  (B  3.) — 
Admiralty,  (E  8.) 

(C)  PREROGATIVES  IN  RESPECT  OF  THE  KING'S  OWN  SUB- 
JECTS, IN  TIME  OF  WAR. 

(C  1.)  To  declare  war. 

The  king's  prerogative  in  respect  of  his  subjects,  relates  to  war  or  [*]the 
time  of  peace  ;  for  the  king  has  the  sole  authority  to  declare  war  or  peace. 
7  Co.  25.  b.     Vide  ante,  (B  3.)— Parliament,  (H  24.) 

(C  2.)  To  levy  soldiers. 

Aniiently,  every  one  bound  by  tenure  to  do  any  service  to  the  king  in  bis 
wars,  ought  to  serve  according  to  his  tenure. 

And  in  the  time  H.  6.  and  since,  it  was  usual  for  any  knight,  or  other,  to 
make  a  covenant  with  the  king  by  indenture,  inrolled  in  the  exchequer,  to 
serve  him  wi(h  so  many  men  named  in  a  list,  for  so  long  a  time  in  hia  war. 
Co.  L.  71.  a. 

By  the  St.  ]  1  H.  7.  1.  &  18.  it  is  said^  that  every  subject,  by  the  duty  of 
bis  allegiance,  is  bound  to  serve  and  assist  his  prince  in  his  wars,  &c. 

But  a  man  is  not  bound  to  serve  the  king  out  of  the  realm,  except  for 
wages.     1  Roll.  166. 1.  10.  ad  30. 

Nor  can  he  be  sent  by  the  king  out  of  the  realm  to  serve  there.     2  Inst.  47. 

Though  he  be  sent  only  to  Ireland.     Ibid. 

Or  be  sent  to  be  in  an  ofTice,  as  deputy,  captain,  ambassador,  &c.     Ibid. 

[The  statutes  here  referable  are  collected  in  I  Gab.  361.  to  365.  367.  to 
372.,  373.  to  376.,  377.  to  379,  380.,  384.  to  385.] 

[The  right  of  impressing  mariners  for  the  sea-service,  whenever  the  pub- 
lic safety  requires  it,  is  a  prerogative  inherent  in  the  crown,  grounded  on  the 
commen  law,  and  recognized  by  many  acts  of  parliament.     Foster,  1 54.] 

[But  this  power  must  not  be  wantonly  exercised  by  the  officer  employed 
in  the  impress  service  ;  an  information  was  granted  against  one  Webb  for 
having  impressed  Captain  Wager  of  a  merchant  ship  to  serve  as  a  common 
seaman.     1  Bl.  Rep.  19.] 

[And  there  are  Certain  exemptions. — Thus,  the  better  opinion  seems  to 
be,  that  a  bargeman  protected  by  the  navy  board,  while  carrying  timber  to 
the  king's  docks,  cannot  be  impressed  by  virtue  of  any  warrant  from  the 
admiralty.     2  BI.  Rep.  1207.] 
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|[Tbe  baffgemeD  of  the  lord  mayor  of  London  are  not  privileged  from 
bang  impressed  if  not  employed  in  the  act  of  rowing  the  lord  major  in  his 
barge,  fbongh  itmidit  be  an  abuse  of  power  to  impress  them  in  that  situa- 
tion.    Cowp.  518.J 

pVbether  tba  possession  of  a  landed  estate  to  a  small  amount  will  ex- 
enmt  a  mariner,  is  jet  undecided.    Vide  1  BL  Rep.  251.  J 

J^jr  13G.  2.  c.  17.  every  person  of  fifty-five  or  under  eighteen  years, 
and  ererj  foreigner  serving  in  a  trading  vessel  or  privateer,  is  exempted 
from  being  pressed.] 

[Bt  s.  S.  every  person,  of  what  age  soever  he  be,  who  shall  use  the  sea, 
shall  be  freed  and  exempted  from  being  impressed  for  the  full  space  of  two 
years,  to  be  computed  from  the  time  or  his  first  going  f o  sea  ;  and  that 
every  person  who,  not  having  before  used  (he  sea,  shall  bind  himself  ap- 
prentice to  serve  at  sea,  shall  be  freed  and  exempted  from  being  impressed 
lor  the  full  space  of  three  years,  to  be  computed  from  the  lime  of  his  bind- 
ing himself  apprentice  as  aforesaid.] 

(And  the  admiralty  to  grant  protections  accordingly,  without  fee.] 

p'JfBy  13  Geo.  2.  c.  28.  s.  5.  persons  employed  in  the  Greeitland  fishery 
exempt  from  being  pressed.] 

[By  st.  19  Geo*  2.  c.  30.  mariners  belonging  to  privateers  or  trading  ships 
are  not  to  be  impressed  in  the  West  Indies,  unless  they  shall  have  deserted 
from  bis  majesty's  ships  -y  and  the  officer  impressing.  &c..  subjected  to  a  pen- 
alty of  50/.  to  the  master  or  owner,  to  be  recovered  in  any  court  of  record 
within  bis  majesty's  dominions.} 

TBot  in  dent  on  this  statuter,  the  declaration  must  aver  that  the  mariner 
bad  not  deserted  from  any  of  his  majesty's  ships  of  war.  1  Term  Rep. 
141J 

\See  the  stat.  22  Geo.  9.  c.  33.  for  the  government  of  his  majesty's  ships, 
vessels,  and  forces  by  sea,  and  the  case  of  Sutton  v.  Johnson,  1  T«  R.  493*] 

(05.)  Command  of  the  forces. 

The goremment  and  command  of  the  militia,  and  all  the  forces  by  sea  or 
bf  bodf  and  of  all  sorts  belong  only  to  the  king. 

And  by  the  st  1.3  Car.  2*  6.  it  was  declared  (bat  the  whole  supreme  gov- 
emaeot,  command,  and  disposition  of  them,  by  the  laws  of  England,  ever 
was  the  ondoobted  right  of  the  kings  and  queens  of  England  ;  and  that  both 
or  either  of  the  houses  of  parliament  ought  not  to  pretend  to  the  same. 

[By  the  acts  of  mutiny  and  desertion,  the  king's  power  to  make  articles 
of  war  is  confined  to  his  own  dominions ;  when  his  army  is  out  of  his  domin- 
ions, be  acts  by  virtue  of  his  prerogative,  and  without  the  statute  or  articles ; 
therefore  the  courts  here  have  no  jurisdiction  for  a  wrong  done  by  an  offi- 
cer to  a  soldier  there  (as,  for  degrading  him  from  being  serjeant  to  a  common 
soldier);  3Wils.  314.  Vide  st.  26  Geo.  3.  c.  107.  the  new  militia  act. 
As  to  billeting  soldiers,  vide  1  BI.  Rep.  350.  Vide  2  Burr.  1149.  3  Term 
Rep.  1 33.     37  Geo.  3.  c.  33.  s.  31  ."j 

fThe  foot-guards  may  be  billeted  all  over  the  kingdom  as  well  as  the  oth- 
er troops.     7  T.  R.  724.] 

(C  4.)  Building  of  forts,  &c. 

So,  the  king  by  hia  prerogative  has  the  sole  power  of  building  castles, 

fBits,&C. 
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And  a  subject  cannot  build  a  castle,  an  house  with  battlements,  of  any 
fortress,  without  the  king's  license.    Co.  Lit.  5.  a> 
Vide  War. 

<D)  PREROGATIVES  WHICH  REGARD  TIME  OF  PEACE. 

(Dl.)  Enacting  of  laws. 

The  king^s  prerc^tives,  which  concerD  times  of  peace,  relate,  1  •  To 
the  enacting  of  laws.  3.  JurisdictioD.  3«  The  nomination  of  officers*  4* 
Trade*     5.  The  revenue. 

And  therefore,  no  statute  can  be  enacted  without  the  royal  assent.  Vide 
Parliament,  (G  10.  21  .—R  3,  tic.) 

But  the  king  cannot  alter  the  course  of  descent  by  his  grant ;  as  he  can- 
not by  his  charter  make  land  to  be  partible  among  all  the  childreQi  which 
before  descended  to  onci     2  Rol.  164.  1.  5. 

r*]Nor,  grant  that  land  shall  be  devisable.     2  Rol.  164.  1. 7. 

That  a  man  shall  hold  his  land,  after  his  profession  in  religion.  2  Rol. 
164.1.  10. 

So,  the  king  cannot  by  his  grant  alter  the  law  in  any  respect ;  as,  he  can- 
not give  power  to  any  to  oust  another  of  his  land.     3  Kol.  164. 1.  nit. 

(D  2.)  Proclamations  : — ^When  he  may  issue  ihem. 

So,  the  king  by  his  proclamation  may  enforce  the  execution  of  laws. 

And,  therefore  if  the  king  by  proclamation  prohibits  that  which  was 
before  unlawful,  the  ofience  afterwards  will  be  thereby  aggravated.  ^  12 
Co.  75. 

So,  the  king  by  his  proclamation  may  admonish  his  subjects,  that  they  do 
not  offend,  under  the  penalty  of  the  law.     13  Co.  76. 

So,  by  the  st.  1  Jac.  35.  the  king  may  by  prpclamation  restrain  the  trans^r 
portation  of  any  grain,  generally,  or  from  any  i^articular  ports. 

And  by  the  st.  13  Car.  2.  4.  s.  13.  the  transportation  of  gunpowder,  arms, 
or  ammunition. 

By  the  st.  31  H.  8.  8.  the  king,  with  the  assent  of  the  greater  part  of  the 
privy  council,  might  issue  a  proclamation,  which  should  be  obeyed  as  an  act 
of  parliament,  and  tlie  offender  to  pay  such  forfeitures,  and  suffer  such  im* 
prisonment  as  mentioned  in  the  proclamation.  But  this  is  now  repealed  by 
the  St.  1  Ed.  6.  13. 

(D  3.  a.)  When  not 

But  the  king  cannot,  by  his  proclamation,  make  a  thing  unlawful,  which 
was  before  lawful ;  for  the  king  cannot  create  an  offence^  by  proclamation. 
12  Co.  75. 

And  therefore  nothing  will  be  punishable  afler  a  proclamation,  which  was 
not  so  before.     Ibid. 

So,  he  cannot  by  proclamation  alter  any  part  of  the  common  law,  stat- 
utes, or  customs  of  the  realm.     Ibid, 

And  therefore  a  proclamation  for  the  suspension  of  the  execution  of  a  stat- 
ute, till  the  next  parliament,  is  ili^al  and  void.     Ibid. 

A  prpclamation  that  none  import  wines  of  suc4i  a  country,  which  is  iq 
amity,  under  the  pain^of  forfeiture,  will  be  void.     3  Inst.  63. 

A  proclamation  that  if  the  buyer  of  an  horse,  in  a  fair  or  maiket,  or  out 
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of  a  fair  or  marketi  id  the  coantj  of  N«  do  not  pay  toll,  his  bone  shall  be  for- 
fcited,  is  void*    Sembl.  bat  not  determined.     3  Kol.  172. 

So,  none  can  make  proclamation,  bat  by  the  aathority  of  the  king,  or  law- 
fal  custom ;  for  it  is  the  prerogative  of  the  king  to  issue  proclamations*  12 
Co.  75. 

So,  every  proclamation  ought  to  be  sub  magna  sigillo  Anglim.  Cro*  Car. 
180. 

And  it  is  most  proper  and  safe  to  be  so  pleaded.     R.  Cro.  Car.  1 80. 

[(D  3,  b.)  Construction  of.] 

pThe  king's  proclamation  reciting,  that  certain  facts  had  been  represent- 
ed to  him,  and  offering  a  reward  for  the  apprehension  of  those  who  com- 
mitted them,  atsumes  the  existence  of  those  facts.  The  offer  of  a  reward 
necessarily  implies  and  presupposes  that  the  party  offering  [*1is  satisfied  that 
tbe  event  in  question  has  happened.     4  M.  ^  S.  532.J 

(D  4.)  Dispensation  : — The  nature  and  effect  of  it. 

A  dispensation  makes  an  act,  otherwise  prohibited,  lawful  to  him  to  whom 
(be  dispensation  is  granted ;  for  dat  jus.     Vau.  333. 

Andlhis  prerogative  belongs  to  the  king  by  the  common  law,  in  a  case  of 
necessity.    Hard.  446.  448. 

But  dispensations  are  odious  in  law.     2  Rol.  (17d.)  I.  35. 

(D  5.)  How  it  shall  be  made. 

In  a  dispensation,  the  word  dispense  is  not  necessary ;  and  therefore  a 
dispensation  to  hold  a  plurality  by  the  words,  ummus  incorporamus^  &c.  is 
sufficient.    R.  Cro.  Eliz.  720. 

(D  6.)  In  what  cases  tbe  king  may  make  a  dispensation. 

If  an  act  of  parViament  regards  only  the  king^s  benefit,  he,  by  his  preroga^ 
tive,  may  grant  a  dispensation  of  the  statute.     2  Rol.  179.  i.  47. 

In  which  case  tbe  king,  in  respect  of  place,  time,  or  person,  dispenses  with 
a  particuhr  person,  that  he  shall  not  incur  the  penalty  of  the  statute.  7  Co. 
36.  k 

As,  if  a  statute  prohibits  a  thing  only  sub  modoj  or  under  penalty.  Semb. 
Hard.  110. 

So  where  a  statute  limits  a  time  for  advancement  of  justice,  the  king  may^ 
enlarge  it;  as,  where  the  st.  W.  "2.  10.  provides,  that  in  the  eyre,  proclama* 
'tien  be  made  for  delivery  of  writs  within  fifteen  days,  or  a  month,  the  king 
may  enlarge  tbe  time  by  his  dispensation.     2  Inst.  377. 

So,  if  a  prohibition  by  a  statute  be  general,  yet,  in  respect  of  the  incon- 
venience to  particular  persons,  though  a  remedy  be  given  far  the  penalty  to 
tbe  king  alone,  or  by  action  popular,  the  king  may  dispense  with  the  parlicu* 
hr  persons.     2  Rol.  1 79.  K  35. 

As,  if  the  king  lets  lands  to  the  vicar  of  W.  in  farm,  to  the  intent  that  he 
maintain  hospitality,  non  obstante  any  statute.     Semb.  Sav.  32. 

(D  7.)  In  what  not. 

But  the  king  cannot  dispense  with  a  thing,  being  malum  in  st.  Hard.  448. 
As,  that  a  simoniac  may  take  a  benefice.     Hard.  445.     3  Inst.  154. 
Nor,  with  a  thing,  which  would  be  a  nuisance.     Hard.  444,  445. 
So,  the  king  cannot  dispense  with  a  thing,  against  which  the  subject  may 

defend  himseli  by  law. 
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So,  the  king  cannot  dispeofie  with  any  thing,  in  which  the  lubject  has  an 
interest.     Hard.  449. 

And  therefore  be  cannot  change  or  dispense  with  the  common  law,  bj  his 
charter :  as,  if  he  grants  that  an  alien  shall  inherit,  it  will  be  void.     2  Rol. 

.115. 

That  land  of  the  nature  of  gavelkind  shall  deseend  to  the  eldest  son.  2 
Rol.  115.  - 

So,  the  king  cannot  dispense  with  magna  charia,  which  is  incorporated 
into  the  common  law.     Ibid. 

[*]Nor,  with  the  st.  13  &  15  R.  2.  3.  &  5.  or  2  H.  4.  11.  which  restrain   . 
the  incroachments  of  the  admiralty.     4  Inst.  135.  137.     Vide  infra. 

Nor,  with  a  statute  for  the  benefit  of  the  church,  or  the  public  good;  for 
every  subject  has  an  interest  in  it.  As  the  st.  5  &  6  Ed.  6.  against  the  sale 
of  offices.     3  Inst.  154. 

Or,  the  statute  which  requires  the  oaths  of  allegiance  and  supremacy.  Ibid. 

So,  the  king  cannot  dispense  with  an  act  of  parliament,  by  which  the  sub- 
ject has  benefit.     2  Rol.  (1 79.)  1.  50. 

As,  if  a  statute  prohibits  a  foreign  manufacture  ;>f*o  bono  publico^  to  the  in* 
tent  that  the  people  here  may  make  the  manufacture,  the  king  cannot  dis- 
pense with  it.     2  Rol.  (179.)  1.  40.     R.  1 1  Co.  88. 

The  St.  15  Rk  2.  provides  that  the  admiral  shall  not  hold  ple£  except  of  a 
thing  done  5u/>er  a//tim  mare  ;  the  king  cannot  dispense  that  he  shall  hold 

!>lea  a  primis  pontibus  usque  ad  mare  :  for  the  statute  was  made  for  the  pub* 
ic  good.     2  Rol.  ( 1 79.)  1.  ult. 

&>,  the  king  cannot  dispense  with  the  st.  27  Ed.  3.  that  merchants  aliens, 
but  not  denizens,  might  export  merchandize  of  the  staple.  2  Rol.  (180.) 
1,  5. 

Nor,  with  the  st.  5  El.  4.  that  the  indenture  of  apprenticeship  of  a  mari- 
ner shall  be  inroUed  in  the  aext  town-corporate^  to  make  it  to  be  inrolled  in 
the  corporation  of  Trinity-house.     R.  3  Lev.  389. 

Nor,  with  the  statute  against  recusants.     R.  Hard.  1  lO, 

Though  the  remedy  be  given  to  the  king  for  thebenefit  of  the  subject. 

[By  1  W.  &  M.  st.  2.  c.  2.  s.  1 2.  a  dispensation  by  non  obstante  to  any  sta- 
tute shall  be  void,  except  a  dispensation  oe  allowed  of  in  such  statute.] 

(D  8.)  Pardon. 

So,  the  king  may  pardon  all  offences,  of  which  a  man  is  attainted,  or  con- 
victed.    Vide  Pardon  (A). 

So,  all  oflfences  within  the  jurisdiction  of  the  spiritual  court. 

So,  if  a  man  be  excommunicated  for  a  contempt,  and  the  king  grants  a 
general  pardon,  whereby  the  contempt  will  be  pardoned,  the  excommunica- 
tion is  avoided :  and  if  he  be  taken  upon  an  excommtmicato  capiendo,  be 
shall  be  dischai^ed.     R.  2  Rol.  (178.)  1. 45.     Adm.  2  Lev.  36. 

But  the  king  cannot  reverse  a  judgment  against  a  criminal  without  legal 
process.     2  Rol.  164. 1.  50. 

(D  9.)  Prerogative  as  to  jurisdiction  ecclesiastical. 

The  king  has  full  prerogaliveand  jurisdiction  to  do  justice  and  right  to  all 
>vi(hin  his  kingdom,  in  all  causes  ecclesiastical,  or  civil.  5  Co.  8.  b.  De. 
Jur.  Eccl. 

And  may  correct  and  reform  all  crimes,  abuses,  and  enormities  within  hia 
kingdom.     5  Co.  9.  b.     De.  Jur.  Eccl.     2  Rol.  2i0.  1.  5.     Vide  Visitor, 
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Bj  the  si.  37  H.  8*  1 7.  the  parliament  recognises  that  the  king  is  sapretne 
head  oo  earth  of  the  church  of  England,  and  hath  full  power  and  authoritj 
,  to  panish  and  repress  all  manner  of  heresies,  errors,  vices,  sins,  abuses,  idol- 
atriea,  hypocrisies,  and  superstitions  within  the  f*]same,  and  to  exercise  all 
mamier  of  ecclemastical  jurisdiction.  And  this  was  before  enacted  by  the 
sK  26  H.  8. 1 .     Vide  post,  (D  1 7.) 

But  the  St.  S6  H.  8.  f  •  and  37  H.  8.  1 7.  were  repealed  by  the  st.  1  and  3 
Pb.  &  M.  8.  and  afterwards  by  the  st.  1  El.  1  •  all  statutes  there  mentioned 
are  revived  ;  among  which  was  the  said  st.  37  H.  8.  1 7. 

And  by  the  st.  8  £1.  1.  it  is  allowed,  that  king  Henry  VIII.  by  the  clergy 
in  convocation,  and  by  the  lords  spiritual  and  temporal  and  commons  in  par- 
liament, was  rightfully  acknowledged  to  have  the  supreme  power,  jurisdictioni 
&c.  over  all  the  estate  ecclesiastical,  and  the  same  did  use  accordingly. 

And  all  ecclesiastical  jurisdiction  began  originally  by  the  grant  of  W.  1.  oc 
rather  hj  parliament ;  for  before,  ecclesiastical  causes  were  determined  in.  the 
hundred.     2  Rol.  216.1.20. 

The  jurisdiction  of  the  bishops,  &c.  began  by  the  king's  grant.  2  Rush* 
1343. 

The  supreme  ecclesiastical  authority  is  inherent  in  the  king,  and  a  flower 
of  his  crowo.     Hob.  143.     Vide  post,  (D  17.) 

Wherefore  be  may  by  mandamus  command  the  ecclesiastical  judge  to  do 
T^ht ;  as  to  swear  a  churchwarden,  sexton,  &c.  chosen  according  to  custom. 
R.  2  RoL  234. 1.  15.  35.     Vide  Mandamus,  (A). 

To  grant  administration,  probate  of  a  will.     2  Rol.  234.  1.  30. 

So,  before  the  st.  16  Car.  11.  he  could  grant  an  high  commission  for  the 
correction  of  abuses,  &c.  which  was  not  founded  upon  the  st.  1  El.  1.  but  by 
the  antient  power  of  the  crown  explained  and  declared  by  that  same  stat- 
ute.    R.  2  Cro.  37.     2  Rol.  219. 1.  30.     Vide  Courts,  (N  1 .) 

So,  the  king  as  sovereign  of  the  realm  ought  to  endeavor  that  nothing  be 
done  to  the  disherison  of  the  crown,  or  propagation  of  a  false  religion  ;  and 
therefore,  he  may  exhibit  an  information  for  the  discovery  of  a  superstitious 
use.     R.  \  Sal.  163.    Vide  Uses,  (M). 

(D  10.)  Ecclesiastical  lawis. 

As  to  the  usurpation  of  ecclesiastical  jurisdiction  by  the  t>op6,  and  how 
restrained^  vide  Ecclesiastical  Persons,  (B  1«) — Popery.  What  are  eccle- 
siastical laws,  vide  Canons,  (C).— Convocation,  (E). 

The  ecclesiastical  laws,  though  derived  from  others^  yet  being  approved 
and  allowed  here  by  general  consent,  are  the  king's  ecclesiastical  laws.  5 
Co.  9.  a.     De  Jur.  Erch     Dav.  70.  b. 

And  by  the  st.  25  H.  8.  21.  England  is  subject  to  no  laws,  but  such  as 
are  made  within  the  realm,  or  by  long  use^  and  free  consent  the  people  have 
bound  themselves  to  the  observance  of*     Vide  Canons,  (C) 

And  therefore  the  ecclesiastical  laws  are  made  within  the  realm,  or  adopt* 
ed  by  usage  and  custom. 

Before  the  Conquest,  the  king,  with  the  assent  •f  the  clergy,  and  since 
the  Conquest,  in  convocation  and  provincial  synods,  have  made  constitu- 
tions ;  all  which  are  part  of  the  ecclesiastical  laws  at  this  day.     Dav.  72.  b. 

And  such  constitutions,  with  the  king's  assent,  are  good  laws  for  the  go- 
vernment of  the  clergy,  without  the  parliament.  R.  2  Cro.  37.  R.  Mo. 
783.  in  ecclesiastical  matters. 

But  a  bishop,  or  other  ordinary^  cannot,  without  a  canon  or  custom, 
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[*lcomfnand  a  layman  to  observe  any  new  rule  or  ceremony.    Per  two  J. 
Houghton  cont,    2  Rol.  221 .  Q. 

(D  1 1 .)  Are  within  the  power  of  the  king. 

Porasmucih  as  the  ecclesiastical  laws  are  the  king's  laws,  the  interpreta- 
tion  and  execution  ofthem  belongs  to  the  king,  and  his  mmisters.     Dav. 

70,  b.     Vide  Canons,  (C),  ,    .     .    1 1  u    t\ 

So,  the  king  has  power  to  dispense  with  the  ecclesiastical  law.     K.  U^v. 

73.  a.    70.  b.  .  ,    .     .  j.  .•         r  au 

And  therefore  may  exempt  from  the  visitation  and  jurisdiction  ot  the  or- 
dinary.    Dav.  73.  a.     Vide  Visitor,  (A  7.) 

He  might  of  common  right,  before  the  st.  25  H.  8.  21.  grant  a  dispensa- 
tion  in  commendam.     Dav.  73.     Vide  post,  (D  18,  &c.) 

He  might  dispense  with  a  bastard  to  be  a  priest.     Hob.  1 47. 

So,  the  king  may  pardon  an  ofience  contrary  to  a  canon,  or  the  ecclesias- 
tical law.     Dav.  73.  a.  ,  .  /. 

And  such  pardon  shall  be  a  bar  in  all  suits  pro  salute  amm(Bj  or  rejorma- 
tione  morumj  and  all  suits  ex  officio  in  the  ecclesiastical  court.     Dav.  73.  a. 

Vide  Pardon,  (E  1.)  .     .^    o    uur 

What  causes  belong  to  ecclesiastical  conusance,  or  not,  vide  rrohibition, 

(A2.— Tlj&c— Gl,&c.)  ,    .     .    ,  .        M 

As  to  the  jurisdiction  and  proceedings  in  ecclesiastical  courts,  vide 

Courts,  (Nl,&c.) 

(D  12.)  Censures  ecclesiastical.    . 

So,  the  king,  and  commissioners  appointed  by  him,  may  pronounce  sen- 
tence of  deprivation,  or  other  ecclesiastical  censures,  pursuant  to  the  com- 
mon law  used  in  this  realm.     Semb.  2  Cro.  37.     R.  Mo.  755. 

And  where  a  bishop  takes  caution  by  obligation,  he  ought  to  take  it  in  the 
name  of  the  king.    Per  Wild,  2  Lev.  36. 

So,  the  king  and  his  commissioners  may  pass  a  censure,  pursuant  to  a 
canon,  though  there  be  a  high  commission  for  the  same  offence.     Poph.  59. 

But  an  ecclesiastical  judge  cannot  impose  a  pecuniary  mulct  or  fine  for 
an  offence.    2  Rol.  216. 1.  35.     Vide  Poph.  SO. 

(D  13.)  Appeals  : — ^In  what  court  an  appeal  shall  be. 

By  the  St.  24  H.  8.  12.  All  causes  testamentary,  of  matrimony,  divorce, 
tithes,  &c.  shall  be  finally  determined  within  this  realm,  without  aj^peal,  &c. 
to  the  see  of  Rome,  or  other  foreign  court ;  and  any  who  procure  such  ap- 
peal, &c.  shall  incur  B,.pr<Bmunire.    Conf.  by  the  st.  25  H.  8.  19. 

And  by  common  law,  appeals  were  determined  within  the  realm,  without 
appeal  to  Rome.     2  Rol,  233. 1.  25 — 35. 

By  the  st.  2*4  H.  8.  12.  if  a  cause  be  begun  before  an  archdeacon  or  hia 
official,  the  appeal  shall  be  to  the  bishop  of  the  diocese.     Vide  4  Inst.  339. 

If  commenced  before  the  bishop  diocesan  or  bis  commissary,  to  the  arch- 
.bishop  of  the  same  province.     4  Inst.  339. 

[An  appeal  lies  from  the  ordinary  about  setting  up  ornaments  in  a  church, 
and  if  the  ordinary,  as  archdeacon,  was  also  commissary  to  the  bishop,  the 
appeal  is  to  the  metropolitan.     Str.  1080.] 

[*]If  before  the  archdeacon  of  any  archbishop,  or  his  commissary,  to  the 
court  of  the  arches,  or  audience  of  the  same  archbishop,  and  from  that  court 
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witluD  fifteen  days  after  sentence  there,  to  the  archbishop  of  the  same  proy- 
iDce* 

If  the  king  be  concerned,  the  appeal  shall  be  to  the  upper  house  of  convo- 
•ation^    4  Inst.  339,  340* 

And  bj  the  st.  2&H.  8.  19.  appeals  shall  be  made  in  the  same  manner  in 
all  causes,  of  what  nature  soever. 

An  appeal  from  the  bishop,  or  his  commissary,  to  the  archbishop  in  his 
coartofarches,isgood;  though  this  is  not  the  proper  court;  for  these  words, 
*'in  his  court  of  arches,^'  shall  be  rejected  as  superfluous.     R.  Dy.  240.  b. 

So,  an  appeal  lies  from  the  dean  or  commissary  of  the  archbishop  in  his 
exempt  jurisdiction,  to  the  court  of  arches  or  audience  by  the  common  law ; 
for  it  18  not  within  the  st.  24  H.  8.  1 2.     Ought.  Tit.  275. 

80,  it  lies  a  delegaio  ad  delegantem,  viz.  from  the  commissary  or  official  of 
a  bidtK^,  to  the  bishop  himself.     Ought.  Tit.  274. 

(D  14.)  To  the  delegates. 

By  the  st.  24  H.  8. 12.  causes  commenced  before  any  of  the  archbishops 
of  Canterimry  or  York,  or  l(>rought  before  them  by  way  of  appeal,  shall  be 
finalJy  detenninedby  tnem,  without  other  or  further  appeal. 

But  by  the  st  25  H.  8. 19.  for  lack  of  justice  in  any  of  the  courts  of  the 
arcbbiahopa,  it  shall  be  lawful  for  the  parties  grieved  to  appeal  to  the  king 
in  chancery,  and  on  such  appeal,  a  commission  uoder  the  great  seal  shall  be 
directed  to  such  as  shall  be  named  by  the  king,  (as  in  case  of  appeal  from 
the  admiiti's  court,)  to  hear  and  definitively  determine  such  appeal,  with  aiU 
circumstances  concerning  the  same,  whose  sentence  shall  be  definitive. 

And  by  the  same  statute,  appeals  from  the  governors  of  abbeys,  or  other 
places  exempt,  shall  be  made  to  the  king  in  chancery  (as  before  to  the  pope) 
immediately,  and  be  by  such  commissioners  definitively  determined. 

And  therefore,  in  all  ecclesiastical  causes,  an  appeal  lies  to  the  delegates. 
4  Inst^  339. 

[It  is  dificreUonary  iothe  court  of  chancery,  whether  they  will  grant  a  full 
commission  0/ delegates,  (u  e.)  to  lords  spiritual  and  temporal,  judges  at  com- 
mon Jaw,  and  civilians,  or  to  judges  and  civilians  only.     3  Atkyns,  798.] 

[Where  the  jurisdiction.of  bishops  is  in  controversy,  or  a  question  depend- 
iag  which  concerns  the  canon  or  ecclesiastical  law,  a  full  comniission  is  grant- 
ed ;  where  it  is  a  mere  matter  of  law,  as  a  question  on  a  will,  it  issues  to 
judges  and  civilians  only.     Ibid.] 

[One  interested  in  a  sentence  may  have  a  commission  of  delegates  to  re- 
view, tboQgh  no  party  to  the  original  suit*     1  Atkyns,  298.J 

The  king  may  appoint  whom  he  pleases  to  be  the  delegates. 

And  afterwards  may  add  others  by  a  commission  of  adjuncts.  Raym. 
475. 

If  any  of  the  judges  are  in  the  commission,  the  place  of  assembly  is  usually 
appointed  by  one  of  them  at  Seijeants^  Inn.     Raym.  476. 

[On  an  appeal  on  a  collateral  point,  the  court  of  delegates  may,  [*]instead 
of  remitting  the  cause  to  the  arches,  retain  it  ad  imtanliam  partis,  and  hear 
it  on  the  merits.     Str.  80.] 

The  delegates  ought  to  proceed  according  to  the  ecclesiastical  latrs,  and 
they  cannot  fine  or  imprison.     4  Inst.  334.  Conf.  by  st.  13  Car.  2.  12. 

They  may  excommunicate.     R.  2  Rol.  233. 1.  10.     Cont.  2  Bui.  4. 

So,  if  they  repeal  an  administration  granted  by  frn  inferior  judge,  they 
may  grant  administration.  Semb.  Latch,  85.  2  Rol.  233.  1.  10.  Vide 
Administrator,  (B  2.)    R.  cont.  2  Bui.  4,        * 
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But  an  appeal  does  not  lie  to  the  delegates  upon  a  sentence  of  depriva- 
tion by  a  visitor  of  a  college  ;  for  this  is  a  temporal  matter.    4  Inst*  340. 

Dy.  209.  a. 

Or,  by  visitors  constituted  by  sp^ci^l  commission*  4  Inst*  340.  2  (lot. 
232. 1.50. 

As  to  an  appeal  to  the  delegates  in  marine  cases,  vide  Admiralty,  (G). 

To  parliament,  from  chancery,  vide  Parliament,  (L  7.) 

To  a  visitor,  vide  Visitor. 

To  the  pope,  vide  Popery,  (A  3. — B  2.) 

(D 15.)  To  the  canvocatioii. 

By  the  st.  24 1{.  8.  13.  In  causes  testamentary,  or  of  marriage,  divorce, 
ty  thes,  &c.  which  may  to^ob  the  king,  the  appeal  shall  he  to  the  upper  house 
of  convocation  of  the  same  province.    Vide  Convocation,  (D). 

(P  16.)  Gommission  for  reriew^ 

Though  by  the  st.  24  Si  25  H.  8.  The  sentence  of  the  delegates  is  final, 
yet  the  king  may  grant  a  commission  of  review ;  for  this  is  not  restrained  by 
the  same  acts,  and  the  pope,  as  supreme  head,  (whose  authority  is  now  an- 
nexed to  the  crown  by  the  st.  26  H.  8.  1.  and  1  El.  1.)  had  power  to  do  it. 
R.  4  Inst.  341.     R.  Mo.  462.     Cro.  £1. 571. 

So,  though  a  decree  by  the  high  commission  had  no  appeal,  yet  the  king, 
by  a  special  commission,  might  have  examined  it.  2  Rol.  233. 1.  20.  Adm. 
Mo.  782. 

But  a  commission  of  review  is  ex  gratia^  and  not  of  right.     Mo.  782. 

If  an  appeal  be  just,  the  superior  judge  ought  to  receive  it.     4  Inst.  340» 

And  the  king  cannot  take  away  the  benefit  of  an  appeal.     Ibid. 

An  appeal  lies  a  s^ntentia  definitiva  vel  decreto  mierlocutorio  habente  vim 
sententim  definUivcB  per  procuratorem  viva  voce  immediately  upon  sentence 
given.     Ought.  Tit.  289.  295. 

Or,  within  fifteen  days  after  sentence,  in  writing  before  a  notary  public, 
Ought.  Tit.  295,  296. 

So,  an  appeal  lies  a  gravamine  before  sentence  ;  which  ought  to  be  in 
writing,  and  specify  the  gravamen.     Ought*  Tit.  277.  285. 

If  an  appeal  be  lawfiilly  made,  the  inferior  judge  cannot  proceed ;  for  his 
authority  is  suspended.     4  Inst.  340.     6  Co.  18.  b. 

So,  by  an  appeal  the  sentence  is  suspended.     2  RoL  233. 1.  40. 

If  an  appeal  be  from  a  sentence  of  excommunication,  the  party  [*}miglit 
cehbrare  missamy  may  sue  actions,  &c.  pending  the  appeal.  2  Rol.'  233, 
1.  42. 

And  where  a  sentence  is  aOerwards  revoked  and  annulled  upon  a  c;ta- 
tion,  without  appeal,  all  mesne  acts  are  good.     R.  6  Co.  18.  b. 

So,  if  the  commission  of  an  inferior  judge  has  the  words  apptUaiione  re- 
mota^  he  may  proceed  to  the  execution  of  his  sentence,  till  the  appeal  re* 
cetved,  and  an  inhibition  sent  to  him*     4  Inst.  340. 

So,  if  after  sentence,  the  party  be  excommunicated  for  not  performing  it, 
and  then  he  appeals;  though  the  sentence  be  thereby  suspended,  the  ex- 
communication is  not  suspended.     R.  Mo.  850. 

In  an  appeal  frohn  a  definitive  sentence  (not  upon  a  gravamen)  each  party 
-  may  non  allegata  allegare^  ct  non  probata  vrobare^ 
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If  diere  be  an  appeal  to  a  superior  judge,  be  ought  to  give  the  same  sen- 
tence that  the  infenor  ought ;  as  if  they  repeal  an  administration  granted  by 
an  inferior  judge,  the  delegates  may  grant  administration.  Latch,  85.  Vide 
ante,(D  1 4.)— Administrator,  (B  3.) 

So,  if  the  superior  judge  revokes  the  former  sentence,  he  ought  to  reverse 
all  the  mesne  acts  done  after  the  appeal  to  the  prejudice  of  the  appellant. 
4  lost.  340. 

(D  17.)  Supremacy  in  ecclesiastical  affairs. 

By  the  st.  16  R.  3.  fi.  q(  Pramimire^  the  crown  of  England  is  subject  to 
none,  but  immediately  unto  God. 

And  by  the  at.  35  H.  8.  31.  the  kingdom  of  England  recognizes  no  superi- 
or under  God  but  the  king.     Vide  Da  v.  6 1  • 
And  this  was  only  a  declaration  of  the  common  law.    Mo«  783, 
And  therefore  the  king  of  England  is  supremum  caput  eccksia  Anglicana^ 
Vide  Ecclesiastical  Persons,  (A.) 

TUt  title  of  supreme  bead  of  the  English  church,  was  first  attributed  to 
-  the  king  by  the  clei]gy  in  convocation,     20  H.  8.    Co.  Lit.  7.  a. 
And  WBS  afterwards  used  by  the  king,     32  H.  8.     Ibid* 
By  the  st.  ^6  H.  8.  1.  the  king,  his  heirs,  and  successors,  shall  be  reputed 
the  only  supreme  head  on  earth  of  the  church  of  England,  and  shall  have, 
united  to  the  imperial  crown  of  this  realm,  as  well  the  title  and  style  there- 
of, as  all  honours,  dignities,  jurisdictions,  &c.  to  the  same  belonging,  &c. 

By  the  st.  37  H.  8.  17,  the  same  title  was  recognized  by  parliament. 
Vide  ante,  (D  9.) 

But  those  statutes  were  repealed  by  the  st.  1  &  3  Ph.  &  M.  8. ;  yet  after- 
wards by  the  st.  1  El.  1.  that  statute  of  repeal  was  repealed,  as  to  ail  stat* 
ntes  by  this  revived,  and  the  statute  37  H,  8.  1 7.  is  thereby  expressly  re- 
vived. 

And  by  the  st.  1  El.  1 .  all  jurisdictions,  privileges,  &c.  spiritual  or  ecclesi- 
astical, by  any  Bpiritual  or  ecclesiastical  power,  orauthority  lawfully  used,  for 
the  visitation  of  the  ecclesiastical  state  or  persons,  reformation,  order,  or 
correction  of  the  same,  and  of  all  errors,  heresies,  achisms,  &c.  skill  be  for 
ever  annexed  to  the  imperial  crown  of  this  realm. 

And  therefore  all  ecclesiastical  jurisdiction,  though  usurped  by  the  pope, 
was  now  restored  to  the  crown.  4  Inst.  325.  Vide  Ecclesiastical  Person?, 
(A— B  I.) 

So,  by  the  st.  1  El.  1 .  [the  queen,  by  letters  patent  under  the  great  [*]seal, 
may  authorize  such  persons,  being  natural-born  subjects,  whom,  when,  and 
as  long  as  she  pleases,  to  exercise  all  spiritual  and  ecclesiastical  jurisdiction 
within  her  dominions,  and  to  visit,  reform,  correct,  &c.  all  errors,  heresies, 
ichisms,  abases,  &c.  which,  by  any  spiritual  or  ecclesiastical  power,  &c. 
may  be  lawfully  reformed,  &c.]  (Repealed  by  1 6  Car,  1 ,  11 .)  Vide  Court?, 
(Nl.) 

So,  ecclesiastical  courts  may  be  held  in  the  name  of  the  ordinary,  without 
the  king's  patent.  3  Rush.  451.  Cont.  3  Rush.  1344.  Ace.  13  Co.  7. 
3  Rush.  App.  378. 

And  all  process  may  issue  under  the  seal  of  the  ordinary,  and  needs  not 
the  mat  seal,  or  other  seal  of  the  king.     3  Rush.  45 1 . 

Though  by  the  st.  1  Ed.  6.  3.  it  was  enacted  that  all  process  ecclesiastical 
shall  be  made  in  the  name  of  the  king,  and  have  no  other  seal  than  what  hath 
the  king's  anyis^  &c.  for  that  statute  is  now  repealed,    R.  13  Co.  7. 
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(D  18.)  Dispensation  m  commendam  .'^^yfhen  9t  dispensatioii 

is  necessary. 

By  the  autient  ecclesiastical  law,  a  bishop  could  not  have  or  hold  a  beae« 
fice  with  cure  within  his  diocese;  for  if  he  had  such,  it  became  void  when 
be  was  created  a  bishop.     Day.  68.  b.     Vau.  1 9,  20. 

So,  by  acceptance  ofa  second  benefice  with  cure,  by  the  common  law  the 
first  became  void.    Vide  Esglise,  (N  5.) 

And  therefore,  in  these  cases,  a  dispensation  was  necessary  for  retaining 
the  first  benefice. 

A  dispensation  in  commendam  is  semestris^  iemporariaj  or  perpetua*    Hob. 

144. 

Semestris  is  for  six  months  after  voidance,  till  presentation ;  and  there<> 
fore  lawful.     Ibid. 

So,  a  perpetual  commendamj  or  for  life,  to  take,  with  the  consent  of  th& 

fiatron,  may  be  allowed  in  some  cases  ;  for  it  is  in  the  nature  ofa  provision, 
lob.  1 63. 
Otherwise,  of  a  temporary  commeneJam.     Hob.  153.  165. 

(D  19.)  By  whom  it  maybe  granted: — ^When  by  the  king. 

But  the  king  may  grant  a  dispensation  to  a  bishop  elect,  before  consecra- 
tion, to  retain  his  benefice  in  commendamjhy  the  common  law.  R.  2  Rol. 
233. 1.  60.  Hob.  143.  Dav.  73.  Hob.  147. 

So,  the  king  may  grant  all  dispensations  since  the  st.  85  H.  8.  vide  post, 
(D  20.)  in  the  same  manner  as  before  ;  for  though  the  statute  says,  all  dis* 
pensations  shall  be  granted  in  manner  following,  and  not  otherwise,  the  king 
ii  not  thereby  restrained.     Hob.  146. 

And  therefore  the  king  now  may  grant  a  dispensation  r^tinere  in  comment 
dam* 

And  this  may  be  for  years,  or  quamdiu  he  is  a  bishop ;  for  it  continues  the 
former  incumbent  for  a  time.     Hob.  156. 

So,  it  may  heUnere  a  deanry,  prebend,  or  other  dignity  m  commtndam. 
SRol.  451. 

(D  20t)  When  not : — ^And  when  a  dispensation  may  be  granted 

by  the  archbishop,  or  not. 

Yet  a  dispensation  capcre  in  commendam  a  church,  then  full  of  an  incum** 
bont,  cannot  be  granted.     Hob.  1 50. 

[*]By  the  st.  35  H.  8.  21.  every  dispensation,  license,  &c.  shall  be  grant- 
ed in  manner  following,  and  not  otherwise,  viz.  the  archbishop  of  Canter- 
'bury  shall  have  authority  by  instrument,  under  the  seal  of  the  archbishop, 
to  erant  all  dispensations,  &c.  necessary  for  the  profit  of  the  king  and  his 
realm,  so  as  he  grant  none  for  any  cause  repugnant  to  the  law  of  God. 

But  shall  grant  none  but  in  cases  accustomed  to  have  such  by  the  autho- 
rity oi  the  sec  of  Rome,  without  license  of  the  king,  by  bill  sigaed. 

And  all  dispensations  of  importance,  which  paid  4/.  for  expedition  at 
Rome,  (and  of  the  tax  of  all  dispensations  at  Rome)  two  books  shall  be 
made,  one  to  remain  with  the  register  of  the  faculties,  the  other  with  the 
^lerk  in  Chancery,  shall  be  confirmed  under  the  great  seal. 

And  all  other  prelates  may  dispense,  &c.  in  the  same  manner  as  thej 
could  by  the  common  law,  or  the  custom  of  the  realm. 

Aad  therefore,  in  cases  in  which  it  was  generally  allowed  the  p<^  m^t 
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grant  a  dispensation,  the  archbishop  naw  may  grant  a  dispensation  by  this 
statute.     Hob.  146. 

-And  therefore  the  archbishop  may  grant  a  dispensation  to  take  a  plurali* 
ty,  within  the  st.  21  H.  8.     Van.  20. 

Bat  the  archbishop  cannot  grant  a  dispensation  by  this  statute,  except  in 
tpiritualibuSf  in  which  the  pope  was  allowed  to  grant  quasi  dt  jure.  Hob. 
147,148. 

So,  (he  archbishop  is  restrained  from  granting  dispensations  in  four  cases 
where  the  pope  granted  them;  as,  by  the  statute  itself  he  is  restrained  in 
cases  pepognaut  to  the  divine  law.     Hob.  147. 

And  therefore  he  cannot  grant  it  for  a  prohibited  marriage.  Hob.  147, 
148. 

I^or,  for  an  alien,  who  does  not  speak  English,  and  reside,  to  be  a  priest. 
Hob.  148. 

Nor,  for  benefice  to  be  appropriated  to  a  nunnery.     Hob.  148. 

2.  He  cannot  grant  it  in  any  case  contrary  to  the  st.  21  H.  8.  against  plu- 
laliUes.     Hob.  147.     Vide  Esglise,  (N  5.  8.) 

3.  Nor,  in  cases  contrary  to  the  king's  prerogative,  or  the  laws  and  6ta-» 
tutes  of  the  realm.     Hob.  148. 

And  therefore  a  dispensation  capere  in  commendam  any  churches  not  above 
such  a  value,  without  mentioning  that  (hey  arc  void,  though  made  by  the 
archbishop,  and  confirmed  by  the  king,  is  not  good.     R.  Hob.  150. 

Or  capercj  without  expressing  a  provision  for  the  consent  of  the  patron. 
Hob.  152. 

So,  4.  The  archbishop  by  this  statute  cannot  grant  a  dispensation,  except 
in  cases  convenient  and  necessary,  upon  examination  of  the  cause,  and  qua- 
lity of  the  person.     Hob.  148. 

And  therefore  a  dispensation  by  the  archbisliop,  with  the  confirmation  of 
the  king,  capere  in  C(>mmendam  for  years,  or  quamdin  he  shall  be  a  bishop  of 
such  a  see,  Jzcwill  be  void  :  for  he  is  not  a  complete  incumbent,  and  other 
inconveniences  ensue.    Hob.  153.  155. 

(D  21.)  Deprivation : — ^For  what  causes  it  shall  be. 

Every  offence  bv  an  ecclesiastical  person,  contrary  to  (he  duty  of  his  func- 
tion, may  be  punisned  by  4hc  spiritual  court.     I  Sal.  1 34. 

[*1So,  he  may  be  deprived  for  a  crime.     1  Salk.  134,  135. 

A  hisbop,  by  the  archbishop  of  his  proviipce,  as  well  as  a  parson,  vicar,  or 
other  ecclesiastical  person  of  an  inferior  order,  by  his  ordinary.     1  Sal.  135. 

So,  a  deprivation  may  be  by  ecclesiastical  commission,  as  well  as  by  the 
bishop,  or  other  ordinary.     R.  Jon.  393. 

And  therefore  a  parson,  &c.  may  be  deprived,  if  he  be  an  heretic.  Dal.  51. 

If  he  depraves  the  common  prayer.     R.  Poph.  60. 

Uhebean  infidel  or  miscreant,  which  signifies  a  misbeliever. 

So,  by  the  st.  13  El.  13.  iihe  advisedly  and  directly  maintain  doctrine 
repugnant  to  the  39  articles,  and  being  convented  before  his  ordinary,  &c. 
shall  not  revoke  his  error ;  or,  after  revocation,  affirm  such  untrue  doctrine. 

So,  if  he  be  a  schismatic. 

So,  b^  the  St.  1  El.  2.  if  he  refuse  to  use  the  book  of  common  prayer,  or 
to  administer  the  sacraments  according  to  it,  or  use  other  form,  or  prayers, 
&c.  or  speak  or  preach  in  derogation  thereof,  having  formerly  been  convict 
for  the  like  offence. 

Or,  by  the  St.  14  Car.  2.  4.  if  he  read  not  morning  and  evening  prayers 
poblicly  on  some  Lord's-day  within  two  months  after  his  induction,  and  de- 
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clare  unfeigned  assent  to  the  use  of  all  things  contained  in  the  book  of  com- 
mon prayer  ;  or,  incase  of  lawful  impediment,  within  a  month  after  the 
impediment  removed. 

So,  if  he  be  convict  for  any  non-conformity. 

So,  if  he  be  obstinately  disobedient  to  the  lawful  canons  of  the  chureh* 

As,  if  he  takes  an  incompatible  benefice,  without  a  dispensation. 

If  betakes  a  benefice  by  a  si  moniacal  contract.     1  Sal.  134. 

If  he  be  a  common  drunkard.  R.  1  Brownl.  70*  2  Brownl.  37.  Win. 
En t.  219. 

So,  he  may  be  deprived  for  the  first  oflence  in  depravation  of  the  common 

!>rayer ;  for  the  statute,  being  in  the  affirmative,  does  not  take  away  the  ef- 
ect  of  the  canons.     R.  4  Co.  de  Jur.  EccK  3.  5.     2  Rol.  222.  I*  30. 
So,  if  he  be  incorrigibly  disobedient  to  his  ordinary* 
So,  if  he  be  guilty  of  murder. 

Or,  before  the  st.  18  El.  7.  if  he  was  convict  of  any  homicide,  and  could 
not  purge  himself.     3  Rol.  222. 1.  1 5. 

So,  since  the  st.  18  El.  7.  if  he  be  convict  of  manslaughter  by  verdict;  for 
though  the  statute  ousts  the  purgation,  it  does  not  take  away  the  offence.  2 
Rol.  222.  1.  20. 

So,  if  convict  for  perjury  in  the  spiritual  court  for  a  spiritual  matter.  Per 
Holt,  1  Sal.  134.  . 

Or,  forgery  of  orders.     1  Sal,  134. 
-So,  if  he  be  mere  laicus.     R.  Dy.  293.     Bend.  pi.  234. 

So,  he  may  be  deprived  for  dilapidation  of  the  church.     1  Sal.  134, 135. 

If  an  abbot  had  aliened  lauds,  which  he  had  in  right  of  his  abbey.  2  Rol. 
222.  I.  10. 

(D  22.)  The  effect  of  a  deprivation. 

A  sentence  of  deprivation,  though  it  be  for  nullity  of  institution  and  induc- 
tion, [*]as  that  the  presentee  was  mere  laicus^  does  not  relate  to  make  an 
avoidance  ab  initio  so  as  to  give  a  lapse  to  the  bishop.     2  Rol.  220.  I.  20. 

Or,  to  make  the  institution  and  induction  of  a  c>erk  by  A.  after  the  insti- 
tution of  the  presentee  deprived,  but  before  his  deprivation,  to  be  good.  2 
Rol.  220.1.  10. 

Or,  to  make  a  marriage,  administration  of  the  sacraments,  or  other  spirr^ 
tual  act  by  him,  void.     R.  Cro.  El.  775.  Mo.  606. 

Or,  to  make  a  lease  by  him,  confirmed  by  the  patron  and  ordinarv,  to  be 
void.     R.  Cro.  El.  775.  ^ 

But  if,  after  deprivation,  the  party  deprived  be  restored  by  lawful  com- 
missioners, the  sentence  of  depnvation  is  annulled,  and  the  incumbent  con- 
tinues, and  a  presentation  upon  such  deprivation  does  not  supply  its  turn. 
R.  Mo.  558. 

If  a  deprivation  be  by  the  king,  or  his  commissioners,  who  represent  his 
person,  an  appeal  does  not  lie;  but  the  king,  of  grace,  may  grant  a  commis- 
sion of  review.     Mo.  782. 

(D  28.)  Seisure  of  temporalties :— The  nature  of  temporalties. 

The  king  is  patron  of  all  the  bishopricks  in  the  kingdom,  which  are  of  the 
king's  foundation.     Vide  Ecclesiastical  Persons,  (C  2.) 

So,  all  the  bishops  of  Wales  are  of  the  patronage  of  the  king,  and  he 
ought  to  grant  their  temporalties  to  them.     1  Rol.  882. 1.  5. 

So,  the  bishops  of  Ireland.     F.  N.  B,  16^.  G. 
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The  teiQipoiAllies  of  -ajbisbopjuie  all  l^  temporc^l  poaaessions^  which  be- 
'  JoDg  lo  the  bishopric.     Sav.  d2. 

Aod  during  the  vacancy  of  the  bishopric,  thej  belong  to  the  king.  9 
Inst.  15.     Mod.  207. 

And  the  king  ia  seised  of  the  freehold.     1  Rol.  8B1. 1.  ult. 

And  shall  have  the  profits,  take  a  ward,  present  to  a  church,  &c.  Vide 
Effilisc,  (H  5,  6.) 

£ut  bf  M.  Ch.  9.  H.  3.  5.  custodia  archiepiscopatnnm,  epiacopatuum^  4^c« 
vendi  non  debent* 

And  therefore  a  subject  cannot  claim  those  tcmporalties  by  grant,  or  pre- 
scription.    2  Inst.  1^. 

So,  by  M.  Ch.  5.  the  king  shall  restore  the  temporalties  in  the  same 
pVigbt  as  be  had  them.     2  Inst.  14. 

And  a  commitsioner  of  oyer  and  terminer  goes,  to  hear  a  trespass  done  in 
the  vacation.     2  Inst.  152. 

So  a  common  person  shall  have  the  temporalties  of  an  abbey,  &c.  ofhis 
foundation.  .  2  Inst.  66. 

(D^.)  How^gnaiite^ 

After  a  bishop  is  elected  and  confirmed,  the  king  makes  restitution  of  the 
temporaitiea  to  him.     Bur.  H.  11  • 

So,  he  may  grant  them  after  election,  and  before  consecration.  1  Rol. 
6t2«  I.  1 5. 

If  the  king  limits  no  ^ate  in  the  'temporalties,  yet  the  bishop  shall  have 
the  fee.     1  Rol.  SS2.  L  90. 

So,  though  the  king  limits  only  for  life,  or  years  ;  for  that  -will  be  void* 
1  Rol.  882.  I.  90. 

Ifa4»Mbop  elect  accepts  rent  reserved  upon  a  lease  by  his  predecessor, 
Ae  lease  ahall  not  be  affirmed  by  such  acceptance.     Pal.  1 75. 

[*3^Q^  ^^^  ^  ^^^  ^^  restitution  of  the  temporalties  to  the  bishop,  they  are 
not  vested  in  bim,  tboogh  he  be  a  complete  bishop.     1  Rol.  881. 1.  50. 

So,  after  ivst/tntion,  the  bishop  shall  not  have  an  action  for  a  trespasa  done 
in  tlie  vacation ;  for  the  st.  Marl.  29.  does  not  extend  to  him.     2  Inst.  152. 

So,  i(  ao  election  be  without  the  king's  assent  and  license,  he  may  refuse 
restitadon.    F.  N.  B.  1 70.  C. 

(D  25.)  How  seked. 

So,  for  an  enormous  offence  in  a  bishop,  his  temporalties  may  be  seised 
in  manus  rtgis.    2  Rol.  228.  1.  20. 

As  if  he  be  attainted  for  trespass  contra  paeem ;  for,  being  a  prelate^  a 
capiat  does  not  lie  against  his  person.     2  Rol.  228.  1.  25. 

Or,  for  a  contempt,  as  upon  an  attachment  in  prohibition.  2  Rol. 
228.115.30. 

Or,  for  not  admitting  a  varlet  to  his  corody.     2  Rol.  228.  1.  15. 

So,  if  he  be  found  a  disturber  in  a  quare  7ion  admisit  by  the  king.  2  Rol. 
228.  L  17. 

Or,  be  found  guilty  in  a  quare  ificumbravit,  af\er  a  non  admittas  delivered 
to  him.     2  Rol.  228.  I.  10. 

So,  upon  the  death  of  a  bishop,  the  king  by  hij  prerogative  shall  have  his 
palfrey,  bason,  and  ewer,  and  kennel  of  hounds  j  and  process  shall  issue  for 
them  if  not  compounded.  Sav.  53. 
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(1>  26.)  Guardian  of  the  spiritualties : — ^Who  shall  be. 

During  the  vacation  of  a  bishop  or  metropolitan,  the  spiritual  jurisdiction 
belongs  to  the  guardian  of  the  spiritualties.     Lind.  33.  v.  Vicar*  Gener* 

And  the  dean  and  chapter,  of  common  right,  is  guardian  of  th«  spiritualties 
to  a  metropolitan,  as  to  the  archbishop  of  Canterbury •     2  Rol.  223. 1.  7.  22. 
But  the  prior  of  Christ-church,  Canterbury,  is  said  to  be  so.     Ibid,  K  20.  50. 

So,  to  the  archbishop  of  York.     2  RoL  223. 1.  25. 
'  So,  in  inferior  bishoprics,  the  dean  and  chapter,  of  common  right,  is  guar- 
dian of  the  spiritualties,  and  not  the  metropolitan.    2  Rol.  223.  i.  10.     But 
this  seems  to  be  by  composition.     Temp.  H.  3. 

But  where  the  usage  allows  it,  the  metropolitan  shall  be  guardian  of  the 
spiritualties,  as  the  archbishop  of  York  shall  be  to  the  bishop  of  Durham.  2 
llol.  223.1.  17. 

So,  by  pre8cription,.an  archbishop  may  be  guardian  of  the  spiritualties  to 
a  bishop  within  nis  province.     Lind.  33.  v.  Vicar.  Gener. 

So,  by  composition,  per  aliquem  by  the  archbishop,  eUctum  ex  nominaU 
per  capiitUum*    Lind.  33.  v.  Vicar.  Uener. 

(D27.)  What  he  may  do. 

The  guardian  of  the  spiritualties  regularly  may  exercise  all  spiritual  juris* 
'  diction.     Sav.  52. 

As,  he  may  make  admission  and  institution.     2  Rol.  223. 1.  40. 

So,  a  writ  shall   be  directed  to  him  for  trial  of  bastardy,  &c.  and  he  shall 
make  a  certiBcate  of  it.    2  Rol.  223.  L  44.     VidcMpertificate,  (A  4.) 
.  [^ISo,  he  shall  prove  wills,  grant  administration,  licenses  for  marriage^ 
&c.  Sav.  52. 

(D  28.)  Jurisdiction  temporal : — ^Erectioa  of  courts. 

The  king,  by  his  prerogative,  may  make  what  courts  for  the  administration 
of  the  common  law,  and  in  what  places,  he  pleases.     Vide  Courts,  {A\ 

But  the  king  cannot  erect  a  court  of  chancery,  or  conscience ;  for  the 
common  law  is  the  inheritance  oi  the  subject.  2  Rol.  164«  1.  30.  Vide 
Chancery,  (A  3.) 

Nor,  grant  a  Uberty  ienere  placiiay  according  to  the  course  of  the  civil 
law.     2Rol.  164. 1.25. 

Nor,  grant  that  the  court  of  York-  shall  hold  plea,  by  English  bill,  of  an 
obligation,  or  other  matter  triable  at  the  common  law.     R.  2  Uol.  164. 1.  33. 

Nbr,  grant  that  such  an  one  shall  not  be  impleaded  by  action.  '  2  Rol.  164. 
K  20. 

So,  the  erection  of  a  new  court,  with  a  new  jurisdiction,  cannot  be  without 
an  act  of  parliament.     4  Inst.  200. 

And  if  it  be  erected,  the  jurisdiction  ought  to  be  expressed  ;  for  nothing 
omitted  shall  be  within  such  jurisdiction.     Ibid. 

So  the  king  cannot  grant  to  a  court,  that  it  may  ptoceed  according  to  the 
civil  law.     2  Rush.  App«  77. 

Nor  can,  bjr  charter  or  contmission,  &c.  alter  the  commoti  law.     Ibid. 

For  the  appointment  of  justices^    Vide  post,  (D  37.) 

(D  29.)  Grant  of  commissions* 

The  king  may  grant  such  commissions  as  are  warranted,  or  allowed,  by 
the  common  law,  or  by  act  of  pariiament.  4  Inst.  163.  2  Inst.  51 .  Vide 
Justices,  (C2.-.Gl,&c.) 
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Commimons  are  general,  as  to  persons,  crimes,  Jcc.  as  a  general  commii- 
sion  otcytr  and  Urmintr.     4  InstI  162.  \ 

Or,  special,  when  confined  to  particular  persons,  offence,  or  place.     4 
Inst.  163. 

As,  upon  a  heinoas  trespass  done,  which  requires  fealinwn  remediitm* 
Rq|.  1SS.     By  the  st.  W.  3.     13  Ed.  1.  29. 

Upon  heinoas  exactions,  &c.  bj  a  bishop  and  his  ministers.     Reg.  125.  b. 

But  the  king  cannot  grant  a  commission  not  usual,  nor  allowed  by  act  of 
parliament,     4  Inst.  163.     2  Inst.  478. 

And  Uierefore,  by  tbest.  18  Ed.  3.  st.  2.  1.     (Q.  if  not  expired?  vide 
Cay's  Statutes,)  a  commission  of  new  inquiry  is  declared  void. 

So,  by  the  st.  18  Ed.  3.  st.  2.  4.  a  commission  for  assaying  weights  and 
measures. 

So,  a  commission  for  making  of  boats,  fcc.     4  Inst.  163. 

Soj  a  commission  to  apprehend  a  felon,  and  seize  his  lands  and  goods.  2 
Inst.  54. 

So,  the  king  cannot  grant  a  commission  for  inquiry  only,  without  power  to 
bear  and  determine.    R.  1 2  Co.  31  •     Semb.  2  Rol.  1 64. 1.  47. 

SOf  st  commission  ought  to  specify  the  ofiences  in  the  commission^  not  in 
the  schedule  annexed.     R.  12  Co.  31  • 

[*]So,  a  commission  for  a  trespass  done  shall  be  only  [to  the  justices  of 
tbeone  bench,  or  the  other,  or  justices  in  eyre.  Stat.  W.  2.  29.  st.  2  Eki.  3. 
2.  Vide  Justices,  (E  1,  &c.— G  1,  Sic.) 

Audit  shall  not  be  in  English.  R.  12  Co.  3).  (By  the  st.  4  Geo.  2.  26* 
all  commissions,  &c.  are  to  be  in  English.) 

(D  30.)  Grant  of  franchises  and  liberties. 

So,  all  franchises  are  deriyed  from  the  king ;  and  therefore  the  king  may 
grant  to  another  to  haTe  any  franchise  or  liberty.  Vide  Franchises,  (A 
1 .)— LiYierties. 

Ab,  a  covmty  palafjue,  or  jurisdiction  temporal  or  ecclesiastical.  Vide 
FrancYuses.     ride  ante,  (D  9,  &c.  28,  29.) 

JNomioation  of  his  officers;  as  sberiiT,  coroner,  &c.  Vide  London,  (G 
— K  I,  Ac.) 

So,  the  execution  of  things  incident  to  the  office  of  another ;  as,  reiorna 
irevnon.     Vide  Retom.    . 

Quod  fdi possit  regalibus  lihertaixhus  in  manerio  suo*     2  Rol.  202.  1.  35* 

Omntfn  potestatemj  omnes  lihtrtaies^  et  consuetudinesy  qwz  regia  potestas   . 
Qftferre  potestj  amnejus^  et  omne  dominium  quod  ad  no8  perlinetj  &c.  2  Rol. 
199. 1.  20. 

(DSl.)  Of  nobility  and  honour. 

So,  the  king,  by  his  prerogative,  is  the  fountain  of  all  dignity  and  honour 
in  his  realm.     Vide  Dignity,  (A). 

So,  be  may,  by  the  common  law,  compel  persons  of  20/.  per  annum  inheri- 
tance to  be  knights.    Vide  Homage,  (G  4.) 

Or,  persons  named  to  be  seijeants,  to  take  the  degree.  2  Rol.  167.  I.  tO^ 
Vide  Ley,  (D^2.) 

(1)32.)  Of  privileges. 

So,an  prtTileges  are  derived  from  the  king;  and  therefore  the  king  may 
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grant  to  m^ttier  toh«fe  the  privilege  of  a  forest,  cba«e,  warren,  park^  &c. 

Vide  Chase.  ^         v         ' 

To  have  a  firir  or  market,  or  toll  in  it.    Vide  Market,  (C  1, 2,) 
To  have  casual  pro6t8 ;  as  wreck,  waifs,  strays,  deodands,  treasiire-trovei 

royal  fish,  mines,  derelict  land,  &c.     Vide  post,  (D  49y  50.)— Waife. 
So,  privileges  in  trade.     Vide  Trade,  (B). 

(t)  33.)  O^  exemptioiis. 

So,  the  king,  by  his  grant,  may  exempt  a  subject  frbm  a  charge,  which  by 
bitf  grant  he  may  impose ;  as,  he  rtay  grant  to  the  citizens  of  any  toWo,  &c. 
4o  be  quit  of  toll  for  their  merchandize  in  every  town  and  cit^  of  Bn^nd. 
9  Roh  1 98. 1.  37.  45.    Vide  Toll,  (G  2.) 

So,  he  may  grant  an  exemption  from  toll  in  the  king^s  market,  thongb  due 
by  prescription.     R.  2  Jon.  119. 

So,  the  king,  by  grant,  may  exempt  ciiizena  from  all  taUagm^  mKciliis,  vi- 
ffiKw,  et  contrihulionibua  raiione  terrarum  et  merchandisarum^  in  a  city.  2 
RoK  199.1.5. 

From  customs  aind  tallages.     3  Rol.  199. 1.  25. 

JQe  ^enutiliis  vicecom.  deforesia.     2  Rol.  199. 1.  1. 

So,  de  vastis,  assart,  and  regard,  f or esim.     3  Rol.  J  99.  h  2. 

To  be  quit  deforesta.     2  Rol.  202.  I.  5. 

j^lSo,-  he  may  grant  exemption  from  a  sammons  before  jusficesr  in  eyre^ 
2  Rol.  198. 1.  40. 

From  service  in  jurats  assists,  ire*     2  Rol.  1 99.  I.  5. 

So,  the  king  may  grant  exemption  from  an  office  f  as  quod  ncn  sU  mayor, 
alderman,  sheriil,  escheator,  coroner,  &c.     Ibid. 

[Constable,  or  any  ether  office  under  the  crown,  pi'ovided  there  be  a  suf- 
ficient number  of  persona  left  to  serve  the  office.     1  Term  Rep.  696.] 

But  an  exemption  from  the  office  of  constable,  and  other  offices  in  the 
Cinque  Ports,  does  not  exempt  him  from  the  office  of  sherifi.     R.  Sav.  43.  ' 

So,  an  exemption  from  offices  in  the  Cinque  Ports  dctes  not  exempt  from 
the  office  of  sheriff  in  a  county.     Ibid. 

So,  the  king  may  grant  an  exemption  from  attendance  upon  courts  of  jus- 
tice ;  as,  of  the  shire,  hundred  ;  de  stciis  of  shire  and  hundred.  2  Rol.  198. 
1.52. 

De  placitts  forestm*     2  Rol.  199.  1.  1. 

So,  the  king  may  grant  anexemption  froiQ  a  charge  in  which  the  king  haa 
no  interest  at  the  time  of  the  grant ;  as,io  a  spiritual  man,  that  he  shall  be 
discharged  of  tithes,  when  they  shall  be  granted  by  the  clergy.  2  Rol.  198« 
1.  25. 

To  a  man  that  be  shall  not  be  impeached  by  a  recognizance,  into  which 
he  shall  afterwards  enter.      2  Rol.  168.  1.  3t). 

But  the  king  cannot  grant  an  exemption  from  the  jurisdiction  of  any  court 
if  he  does  not  erect  another  jurisdiction  of  the  same  nature  j  for  that  would 
be  a  failure  of  justice  ;  as  he  cannot  exempt  a  town  from  the  admiralty  ju- 
risdiction, if  he  does  not  grant  a  power  to  have  a  like  juriadiction  there.  2 
Rol.  201.  1.45. 

So,  he  cannot  grant  a  power  to  hold  a  court  of  equity  ;  for  that  would  he 
in  derogation  of  the  common  law.  2  Uol.  192.  I.  37.  Hob.  §3.  Vide  Chan- 
cery, (A  3.) 

So,  if  he  grants  an  exemption  tVom  thcshue  and  hundred,  the  grantee  has 
thereby  frank-pledge  and  tourn  within  his  own  land.  Semb.  2  Rol.  203. 
!.  20. 

[*63] 


ngnrdtbm 


flOrtlmkiBgcaB&etgratiito'any  tobe  exempt  from  punwhiBeat  for  anjr  of- 
fence ;  as,  for  felony,  trespass,  &c«     2  RoL  1 92.  \.  32.  35. 

So,  if  tl^  king  grettts  an  Memption  from  custotnSy  thai  exempts  him  only 
from  the  antient  castoms,  which  were  the  kkngfs  iDheritanee.     Vau.  161  • 

So,  a  grant  of  exemption  from  all  taxes,  impositions,  &c.  does  not  exempt 
from  such  armouc,  «c»  as  be  im^  to  ind  hy  acl  of  parliament.  R, 
jSay.  53* 

(X>  34«)  InMbitions'to  restrain  wit&in  the  kingdom. 

So,  the  king,  at  his  pleasure,  may  command  any  subject  that  he  shall  not  go 
beyond  sea^  or  oat  of  ttie  kingdom,  without  his  license*  F.  N.  B.  2^5.  A.  3 
Inat.  1 79.    Vide  Chancery,  (4  B.) 

Aad  if  he  does  eenivary,  he  shall  be  fined  to  the  king  for  his  contempt. 
P.  N.  B.  85.  ^.  C.  ^ 

A»d  saeh  inhHttlien  may  be  by  proclamation  ;  for  the  party  may  abscond. 

r»  r**  1>«  8i^*  G» 

Or,  by  writ,  under  the  great  seal,  privy  seal,  or  signet ;  for  every  one  is 
iMHiBd  (o  take  notice  of  each  of  the  kii^^s  seals.    F.  N.  B.  85.  A. 

f*JAod  SQch  writ  may  be  directed  to  the  party  himself,  commanding  him 
not  to  ga  out  of  the  kingdom.    F.  N.  B.  85.  B. 

Or,  to  the  sheriff^  copmmanding  that  he  take  surety  of  him  quod  ne  exeai^ 
and  ifbe  refiises,  tocomnsthkn  togaol.  F.  N.  B.  85.  D.  Vide  3  Inst. 
179. 

So,  it  may  be  diveeted  to  justices  of  peace,  as  well  as  to  the  sheriff,  or  to 
both.    F.  N.  B^  85.  E. 

Every  one  upon  surmise  to  the  chancery,  may  sue  this  writ  for  the  king. 
P.  N.  B.  85.  F.    Vide  Chancerv,  (4  B). 

So^  the  king,  for  the  service  of  bis  war,  or  other  reasons  of  state,  may  lay 
an  embaigo  upon  a  ship.    Per  Saunders,  Skiu.  93. 

Adlm.  in  case  of  emei^ncy.     Skin.  335. 

8o,  he  may  inhibit  a  public  nuisance.    Semb.  Skin.  630.     Vide  post*  (D  - 
36.>— Action  upon  the  Case  fora  Nusance,  (D  4.) — Prohibition,  (A  3.) 

But  bj  tbe common  law,  every  one,  not  restrained  by  writ  or  proclamation, 
■ttiebtgo  out  of  the  realm  to  merchandize,  or  for  other  cause,  at  his  pleasure. 
P.N.  B.  85.  A.     Dub.  Dy.  165.     3  Inst.  179.     R.  Dy.  296.  a. 

And  the  st.  5  R.  3.  9.  which  jnestrains  all,  except  lords,  merchants,  and 
soldiers,^  is  repealed  by  the  st.  4  Jac.  c.  1  •  s.  22. 

So,  if  the  king  grants  license  for  a  time  certain,  it  cannot  be  revoked. 
I>y.  1 77. 

(0  35.)  To  recal  a  subject,  who  is  out  of  the  kingdom* 

So,  if  a  subject  goes  out  of  the  kingdom  without  the  license,  or  with  the  li» 
cense  of  the  king,  and  a  messenger,  by  command  under  the  great  or  privy 
seal,  sommons  him  to  come  back  into  the  kingdom,  and  he  does  not  return 
at  the  limited  time,  he  forfeits  all  his  goods  ami  lands  to  the  king  for  his  con- 
tempt.    R.  Dy.  128.  b.     3  Inst.  1 79. 

Add  this  eiteods  to  every  subject  ecclesiastioal,  or  hiy  lord,  or  other.  3 
Inst.  179. 

If  a  messenger  serves  such  command,  he  ought  to  make  a  certificate  of 
it  in  chancery  upon  his  oath  -,  and  if  such  certificate  be  transmitted  to  the 
exchequer  by  mUtimus^  a  commission  goes  to  seize  bis  lands  and  goods.  3 
Init.  180. 
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But  merchants  nay  abide  beyond  sea,  though  it  be  not  to  merchandize^ 
Ibid. 

A  king  in  amity  with  the  king  of  England,  need  not  deliver  up  subject!  of 
this  realm  who  fly  to  him.    Ibid. 

(D  36.)  To  restrain  annoyances. 

So,  the  king,  by  his  prerogative,  may  command  the  mayor  and  bailifis  of 
any  city  or  borough,  or  town  corporate,  qitod  omnes  vicos  et  venellas  in  villa 

fradicL  dejimis  et  aliis  JaditaMus    mundari  et  mvndat.  conservari  faciani. 
'.  N.B.I  85.  D. 

And  if  it  be^ot  done,  there  shall  be  an  alias^pluries^  and  attachment.  F,- 
N.  B.  185.  D. 

But  such  writ  does  not  lie  for  villages  in  the  country,  nor  corporate. 
Ibid.  «  ^ 

But  the  king  cannot  inhibit  a  lawful  occupation  upon  pretence  of  [|*]incon- 
Teniencies  ensuing  ;  as  he  cannot  suppress  the  making  of  cards  within  the 
realm.    R.  It  Co.  87.  b.    Vide  Trade,  (D  1.) 

Or,  the  making  of  dice,  bowls,  b^lls,  &c.  though  they  serve  only  for 
pleasure.     1 1  Co.  87.  b.  ^ 

Or,  the  making  of  hawks'  hoods,  bells,  &c.  dogs'  couples,  ire.     Ibid. 

So,  the  king  cannot  restrain  the  exercise  by  foot'*ball,  casting  the  bar, 
cock-fighting,  aut  alios  vanos  ludos*     1 1  Co.  87.  b. 

(D  37.)  Nomination  of  officers. 

The  king,  by  his  prerogative  has  the  nomination  of  all  public  officers 
within  his  kingdom.     Vide  Officer,  (A  1.— E  1,  &c.) 

As,  of  the  chancellor,  treasurer,  &c.  Vide  Chancery,  (Bl.)— Courts, 
(D  8.) 

Though  claimed  by  parliament,  15  Ed.  3.     2  Rol.  164. 1.  45. 

But  the  king  cannot  create  a  new  office,  with  a  fee  to  be  taken  of  the 
subject,  without  the  assent  of  parliament ;  for  that  would  be  a  tallage  upon 
the  subject  without  his  consent  in  parliament.     2  Inst.  533. 

And  therefore  where  the  king  by  letters  patent  made  an  officer  for  the 
measuring  of  cloth  and  canvas,  with  a  new  fee  for  it,  the  grant  was  void.  % 
Inst.  533. 

Or,  for  measuring  worsteds.     2  Inst.  534. 

Or,  for  registering  inventories,  births,  aliens,  &c.     R.  12  Co.  116. 

S(^  the  king  cannot  erect  an  ancient  office  with  a  new  fee  to  be  taken  of 
the  subject.     2  Inst.  533. 

So,  the  king  cannot  make  a  new  office  by  letters  patent,  for  the  survey 
or  correction,  &c.  of  any  thing  within  the  jurisdiction  of  another  court«  ^ 
4  Inst.  262. 

«A8,  for  the  issuing  latitats^  &c.     1 2  Co.  117. 

Or,  the  registering  of  judgments,  recognizance,  fines,  or  deeds,  &c.    Ibid. 

Or,  for  the  inspection  or  examination  of  accounts,  deceits,  &c.  by  the  of- 
ficers of  any  court.     Ibid. 

How  officers  are  created,  and  their  authority  and  duty,  vide  title  Officer. 

(D  38.)  Prerogative  as  to  trade. 

So,  the  king  by  his  prerogative,  may  erect  societies  for  the  management 
of  trade.    Vide  Trade,  (B). 
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So|  for  the  public  good,  the  king  may  grant  an  embargo  upon  a  merchant 
ibip,  &c.     1  Sal.  32.     3  Lev.  353. 

Bat  an  embargo  shall  not  be  allowed,  if  done  for  the  benefit  of  a  private 
trader  or  company*     R.  3  Lev.  353.     1  SaU  32. 

So,  the  king  cannot  grant  a  seizure  of  a  ship  or  goods,  if  it  trades  without 
license  of  such  a  conapany  (admitting  that  he  can  give  the  sole  trade  ihere 
to  a  company).     R.  okin.  1 35. 

Neither  can  he  give  the  forfeiture  of  goods  by  charter  ;  and  therefore, 
if  the  king  grants  power  to  the  dyers  to  search  cloths,  and  if  they  find 
any  dyed  with  logwood,  they  shall  be  forfeited,  it  shall  be  void.    8  Co.  135. 

When  the  king  shall  take  reprisals,  vide  ante,  (B  4.) 

r 

[^](D  S9.)  Prerogative  as  to  the  king's  revenue  :^-Coinage. 

The  king  alone,  by  his  prerogative,  can  make  or  coin  money  within  his 
dominions.    R*  Dav.  19.    Vide  Money,  (B  5.) 

And  the  benefit  of  coinage  was  part  of  the  kill's  revenue. 

And  the  duty,  temp.  Ed.  3.  was  5s.  out  of  every  pound  of  gold,  out  of 
which  the  king  paid  l«*orl8<2.  to  the  master  of  the  mint«  Upon  every 
pound  of  silver  Sd.  in  weight,  or  Is.,  out  of  which  the  king  allowed  to  the 
master  8(2.  or  9d.    Hale  Sh.  Ace.  3. 

Temp*  H.  5.  the  duty  for  coinage  of  a  pound  of  silver  was  15c/.  Hale 
Sh.  Ace.  3. 

By  stat»  9  Creo.  3.  c.  35.  the  coinage  duties  in  stat.  18  C.  2.  &c.  are  made 
perpetual. 

(D  40.)  Aids,  &c. 

The  kii^,  by  his  prerogative,  is  entitled  to  have  aid  pur  faire  son  fitz 
ehivaler^  ou  son  eigne  JUe  marier.  Mad.  396.  Vide  Aide,  (A)«  vide 
the  St.  13  Car.  2.  24.  whereby  this  is  taken  away«  Vide  Parliament, 
(H  9.) 

(D  41.)  Purveyance  : — ^In  saltpetre. 

Tibe  kiog  by  his  prerogative  had  the  privilege  of  purveyance  for  defence 
of  bis  realfU)  or  provision  of  his  household. 

As,  the  king  has  purveyance  of  saltpetre  for  gunpowder,  though  it  was 
invented  only  in  the  time  of  R.  S. ;  for  it  would  be  to  the  peril  of  the  king- 
dom, if  he  could  not  take  it  within  his  dominion,  but  must  apply  for  it  to 
foreign  princes.     R«  12  Co.  12, 13. 

And  therefore  the  king's  ministers  may  dig  for  saltpetre  to  make  gunpow- 
der for  the  safeguard  of  the  realm,  in  the  lands,  stable,  ox-house,  or  cellar 
of  a  subject.     K.  12  Co.  13* 

In  the  ruins  of  building?.     13  Co.  14. 

And  may  throw  down  mud* walls,  if  the  house  be  well  defended.     Ibid. 

Bat  he  cannot  die  where  he  cannot  leave  the  place  in  the  same  plight  as 
before,  without  prejudice  to  the  owner  ;  as,  in  the  floor  of  a  mansion-house. 
R.  12  Co.  13.     R.  2Ro].  169.1.  10. 

Nor,  in  the  floor  of  a  bam,  where  corn  or  hay  lies ;  for  it  would  be  use- 
less  for  a  long  time.     12  Co.  1 3. 

Neither  can  he  impair  the  wall  or  foundation  of  any  house,  out-house,  &c« 
12  Co.  13. 

And  where  he  digs,  he  ought  afterwards  to  put  it  in  as  good  plight  as  be- 
fore.     12Co.  13,  14. 
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So,  HI  cellars  be  cannot  remove  the  veaeels  of  tbe  <>WDer,  ^nd  ib  stftlleSi 
&c.  must  leave  room  for  his  horses  and  cattle,  &c.     12  Co.  t4. 

He  cannot  fix  a  ftirnace,  ^.  upon  bia  soil,  where  it  may  prefudke   bioo, 
without  his  consent.     R.   1 3 -Co.  14* 

So,  he  ought  to -dig  in  convenient  time  before  sua-aet*     Ibid. 

And  cannot  return  to  dig  at  the  same  place  in  a  long  time.     1 3  Co.  14* 

And  the  owner  cannot  t^  excluded  from  di^ng  for  aaltpetre  also,  in  bis 
<)wn8dil.    fU  13  Co.  14. 

6o,  the  king  cannot  grant,  demise,  or  assign  such  pcivilege  to  another ; 
for  it  IS  inseparable  from  the  crown.     R.  12  Co.  13.  R.  2  Rol.  187.  i.   40. 

And  saltpetre  dug  for  the  king  ought  to  be  employed  for  the  defence  of 
the  realm.     R.  13  Co.  13. 

[*](D  42.)  In  other  necessaries. 

The  king  cannot  take  gcavel  in  the  land  of  a  subject  without  bia  consent 
for  repairing  of  his  palace.     13  Co.  13. 

Nor,  timber,  &c.     1 3  Co.  1 3. . 

Nor,  to  make  a  wall,  bridge,  &c.  «bout  his  royal  house.     Ibid. 

[By  St.  13  Car.  3.  e.  34.  none  by  authority  under  the  great  aeal,  &c.  shall 
purvey,  &c.  for  the  king,  queen,  their  children,  or  household,  any  timber^ 
fuel,  cattle,  grain,  hay,  victual,  carts,  carriages,  &c  without  fi>ee  consent  of 
the  owneri  &c«J 

(D  43.)  Customs : — Magna  eusiuma. 

The  customs  upon  merchandize,  exported  and  imported,  are  the  antfent 
inheritance  of  the  crown.  Dav.  8.  a.  10.  b.  Dy.  43.  b.  Vau.  161,  3.  said, 
that  they  Were  originally  granted  by  parliament.    Vide  Parliament,  (H  11.) 

And  they  comprehend  that  which  is  known  by  the  name  of  magna  et  unti" 
jBua  custumOj  viz.  65.  Bd.  for  every  sack  of  wool.  65.  Zd.  forevery  300wool- 
tells,  and  135.  4cf»  for  every  last  of  hides.  Dav.  8.  Vide  rarliament, 
(Hll.) 

And  this  custom  was  as  ancient  as  the  crown  itself.  Dav.  8.  b.  But  semb. 
that  it  began  by  parliament,  3  Ed.  1.  3  Inst.  59.  4  Inst.  39.  Vau.  163. 
Forst.  15. 

The  same  custom  granted  in  Ireland.     3  Rol;  177.  L  10.  35. 

And  upon  a  stranger  the  custom  paid  was  \0s.  for  a  sack  of  wool*;  \0s. 
for  300  woolfells,  and  305.  for  a  last  of  bides.     3  Rol.  178. 1. 15. 

(D  44.)  Parva  custuma. 

Parva^  sivenova  custuma^yrere  granted  by  charter,  31  £d.  1.  Before 
which  the  king  took  as  much  as  he  pleased.     Dav.  8.  b.  9.  b. 

By  which  charter  it  was  ascertained,  that  the  king  should  take  only  3dm 
per  pound  of  merchants  strangers  for  all  ^oods  imported  or  exported.  Dav. 
8.  b.  3  Rol.  178. 1.  35.  besides  ^s^pro  dolio  viniWd.  pro  sacco  lancs^  iasto 
cor.  and  300  woolfells,  &c.     Vide  the  charter,  Forst.  33. 

And  there  shall  be  two  receivers  chosen  for  it  in  every  toTv^n  and  port.  3 
RoK  1 76. 1.  50. 

[This  duty  was  discontinued  by  the  34  G.  3.  c.  16.,  which  act  however, 
contains  a  saving  for  the  duties  granted  by  charter  to  the  corporation  of 
London.] 
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(D  45.)  Prisage^  itc. 

Prisage  is  a  duty  of  two  toDs  out  of  a  ship  laden  with  twenty  tons  of  wiofi, 
or  more ;  one  to  be  taken  before  the  mast,  the  other  behind  the  nnaBt.  Dav. 
8.b.     4  Inst.  30.     1  Rol.  145.     Mad.  5^5.     3  Bal.  3.  21. 

It  was  insisted,  that  there  ought  to  be  two  tons  of  a  ship  laden  with  thirty 
tons  of  wine ;  but  the  king  granted  that  it  should  be  taken  as  .usual.  2  H* 
4.     2  Rol.  162.  U  35. 

Butlerage  is  2*.  pei^'ton  for  every  ton  of  wine  paid  by  merchants  [*T8tran- 
gers  in  lieu  of  prisage,  which  was  remitted  to  them  by  charter,  31  "Ed.  !» 
Day.  8.  b.     4  Inst.  30.     1  Rol.  145. 

And  ought  to  be  paid  when  the  ship  comes  into  port,  and  breaks  bulk.  1 
Ro\.140.  144.     3  Bui.  4. 

And  the  customs  shall  not  be  accepted  till  the  prisage  delivered*  Sav^ 
33.  34. 

So,  it  shall  be  paid  for  wine  imported  by  a  corporation,  though  a  grant  be, 
that  none  shall  be  taken  de  bonis  civium^  for  this  extends  only  to  the  goods 
of  each  citizen  in  his  natural  capacity.     1  Rol.  142. 

SOf  for  wine,  which  a  citizen  and  others  jointly  import.     Ibid. 

For  wine  which  the  executor  of  a  citizen  imports.     3  Bui.  4. 

Or,  which  a  citizen,  as  executor,  imports.     Ibid. 

Or,  which  a  citizen  imports,  who  has  not  his  habitation  in  the  city.  3  Bui. 
9.  14. 

But  the  barons  of  the  Cinque  Ports  claim  to  be  free  of  prisage  by  prescrip- 
tioD.     2  Rol.  163. 1.  27.     Hard.  308. 

So,  others  may  be  exempt  by  prescription.     1  Rol.  14&. 

So,  persons  may  be  exempt  by  the  king^s  grant,  1  Rol.  142. ;  as,  the  citi- 
zens of  London  are  exempted  for  wine  imported  there,  but  not  for  wine  im- 
ported elsewhere*     R.  Hard.  3 1 0. 

And  the  exemption  shall  be  allowed,  though  the  citizen  dies  before  bulk 
broken.     Hard.  302.    Noj,  97.     3  Bui.  1^26. 

So,  a  man  b/  the  king's  grant,  may  have  the  benefit  of  prisage.  Dub.  2 
Rol.  167.1.  37.     1  Rol.  142. 

Soj  no  duty  shall  be  paid  for  prisage,  if  under  ten  tons  be  bonafidt  import- 
ed ;  as,  seven  or  eight  tons.     Hard.  477. 

Or,  Dioe  tons,  uifless  there  be  an  express  proof  of  fraud..    Ibid. 

Yet,  where  nine  tons  and  an  half  were  imported,  it  was  decreed  that  pri- 
sage should  be  paid ;  for  it  is  an  apparent  fraud.     R.  Hard.  57.  218.  477. 

So,  DO  duty,  if  ten  tons  laden,  by  leakage,  are  reduced  to  nine  tons. 
Hard.  477. 

So,  it  shall  not  be  paid,  except  where  the  wine  is  imported  from  a  foreign 
kingdom  by  a  merchant,  and  not  for  private  use.     1  Rol.  1 45. 

(D  46.)  But  other  customs  not  allowed. 

But  by  the  st.  25  Ed.  1.  7.  the  maletolt  upon  wools,  &c.  shall  be  aboliab- 
€^.     Vide  Parliament,  (H  9.  15.) 

And  by  the  st.  36  Ed.  3.  1 1  •  nothing  shall  be  taken  but  the  antient  cui- 
tom.^  2  Rol.  177.  1.  25. 

(D  47.  a.)  Customs  not  paid  by  a  patentee. 

If  the  king  grants  to  B.  goods  seized  by  him  from  pirates,  no  customs  thali 
be  paid  by  the  patentee  ;  for  the  king  shall  not  pny  customs  to  himself.  R* 
2  Rol.  180.     H.  Lane,  15. 
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So,  the  king  may  grant  to  a  merchant  alien  to  be  exempt  from  all  customs^ 
except  such  as  a  subject  pajs.     Vau.  161. 

[(b  47.  b.)  Land-tax.] 

[The  land-tax  in  England,  which  was  an  annual  tax,  has  been^  made  per- 
petual by  the  38  G.  3.  c.  60.,  subject  however  to  redemption  and  [*]pur- 
chase  in  the  manner  therein  mentioned,  and  by  48  G.  3.  c.  102.,  special 
commissioners  are  appointed  for  carrying  into  execution  such  of  the  powers 
and  provisions  of  the  38  G.  3.  c.  5.  The  period  in  which  deeds  relative  to 
the  redemption  of  the  land-tax  were  required  to  be  enrolled  or  registered 
by  the  50  G.  3.  c.  58«,  was  extended  by  the  52  G.  3.  c.  80.,  and  the  several 
acts  for  the  redemption  and  sale  of  the  land-tax,  are  explained,  amended, 
and  rendered  more  effectual  by  the  53  G.  3.  c.  123.,  and  c.  142.,  and  by  .the 
54  G.  3.  c.  173.,  and  57  G.  3.  c.  100.] 

[JUa/Z-Zdo;.— The  annual  malt-tax  was  first  imposed  by  the  8  &  9  W.  3.  c.  . 
22.,  and  by  the  12  Ann.  st.  1.  c.  2.,  was  placed  under  the  management  of 
the  commissioners  of  the  excise.  The  1  Geo.  3.  c.  3.,  is  entitled  ^  An  act 
for  continuing  and  granting  to  his  majesty  certain  duties  upon  malt,  mum, 
cyder,  and  perry,  for  the  service  of  the  year  1761,'  and  this  duty,  which  was 
granted  and  continued  by  this  and  subsequent  statutes,  is  continued  by  the 
48  G.  3.  c.  2.  from  June  23,  1808,  to  June  24,  1809. — And  additional  per- 
petual excise  of  3d.  a  bushel  on  malt  made  in  England,  and  of  1  1-2 J.  on 
malt  made  in  Scotland,  was  laid  on  by  the  33  G.  2.  c.  7.,  and  a  further  duty 
of  15/.  per  cent,  upon  the  produce  of  the  duty  so  payable  by  this  act^  was 
added  by  the  19  G.  3.  c.  25.— The  57  G.  3.  c.  5.  E.  &  W.  is  the  last  act 
continuing  the  temporary  duties  upon  malt ;  but  the  52  G.  3.  c.  128.,  G.  B« 
as  amended,  by  53  G.  3.  c.  9.  G.  B.  contains  permanent  provisions  for  bet- 
ter securing  the  duties  on  malt.] 

(D  48.)  Impositions,  &c. 

So,  the  king  by  his  prerogative  may  charge  an  imposition  upon  the  subject 
for  his  benefit ;  as,  he  may  grant  a  certain  rate  for  things  sold  in  a  town, /7ro 
muragio  of  the  town,  or  pro  ponte  reparanda^  or  for  the  security  partium  t7- 
larum.     2  Rol.  171.  l.*45.  50.  172. 1.  5.     12  Co.  1 2.     Vide  Toll,  (A). 

And  may  grant  it  for  a  limited  term,  and  that  then  it  shall  cease.  2  Rol. 
171.  1.40.50.  172.  I.  5. 

So,  that  a  man  shall  make  the  wall  of  a  town,  or  a  bridge,  de  novo,  and 
shall  take  so  much  for  goods  sold,  or  which  pass  there.     2  Rol.  171.  1.  25. 

So,  that  any  person  may  erect  a  ferry  upon  a  water  next  to  his  land,  and 
shall  take  so  much  for  passage.     2  Rol.  171.  1.  30. 

So,  the  king  may  grant  to  another  to  have  toll  in  his  market,  &c.  2  Rol. 
202. 1.  42.     Vide  Market,  (F  1.) 

But  the  king  cannot  charge  the  subject  with  an  imposition,  where  he  has 
no  benefit  by  it,  or  a  quid  pro  quo.     2  Rol.  272.  1.  40.     2  Inst.  220. 

So,  he  cannot  charge  a  new  impost  upon  any  merchant.     2  Inst.  58. 

Nor  levy  new  customs.     2  Inst.  60. 

Nor  enlarge  the  antient  custom.     Ibid. 

So,  a  grant  by  the  king,  that  a  merchant,  who  imports  wine  at  any  other 
port  than  the  port  of  S.  shall  pay  treble  customs  is  void.     2  Inst.  61. 

So,  the  king  cannot  grant,  that  a  merchant  shall  pay  so  much  for  searching 
or  measuring  his  goods.     2  Inst.  62.  _ 
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f*jTbatbe  shall  not  import  wine  without  paying  so  much,  on  pain  of  for* 
feiture.     2  Inst.  63. 

That  a  merchant  shall  pa^  Bs.  per  cent  for  all  currants,  or  other  foreign 
commodity,  imported.  2  Inst.  63.  R.  cont.  in  Excb.  4  Jac*  Lane,  30. 
2  Rash.  73'. 

So,  merchants  cannot  by  their  consent  grant  to  the  king  a  tax  upon  their 
goods;  for  their  wares  would  thereby  be  sold  the  dearer.     2  Ro).  173.  1. 

(D  49.)  Casual  profits  : — The  goods  of  no  person. 

The  king  by  bis  prerogative,  is  entitled  to  all  goods  which  have  no  owner, 
4  T.  R.  243. ;  as,  wreck,  flotsan^  jetsan,  legan^  ^rc.  of  which,  vide  Wreck, 
(A). 

So,  to  waifes,  strays,  &c.     Mad.  234.     Vide  Waife,  (A  1,  2 F). 

To  goods  forfeited,  or  confiscated,  bona  felon,,  fugUivor»j  utlagator,^  et  in 
txigen.  posUorp^  ^c.     Vide  Waife  (B — C-— D). 

To  deodands,  treasure-trove,  &c.     Vide  Waife  (E  1,  2, — ^G.) 

To  lands^  &c.  which  escheat.     Vide  Escheat. 

Or,  come  to  the  king  by  forfeiture,  seisure,  &c.  Mad.  202.  Vide  For- 
feiture, (B  I,  &c.) 

Sog  to  wards,  marriages,  reliefe.     Mad.  210. 

(D  50.)  Royal  mines  and  fishes. 

As,  to  royal  mines,  vide  Waifes,  (H  1, 2.) 

By  the  common  law,  and  now  it  is  declared  by  the  st.  prmr»  regit  1 1  rex 
habtbit  wrecvm  nuxnV,  balanas,  et  sturgioncs  capt.  in  mari^  vel  alibi  infra  reg' 
num,     PI.  Com.  315.     7  Co.  16.  a.     Dav.  56.  a.     Stamf.  Prasr.  R.  38. 

So,  the  fishery  of  every  navigable  river,  as  high  as  the  sea  flows  and  re- 
flows,  belongs  to  theking<,  by  his  prerogative.  2  Rol.  170. 1.  20.  Dav.  56. 
DoQg\.  441 — 446.  (425—429.) 

But  every  one  may  fish  in  the  sea,  of  common  right.     (Mod.  Ca.  73.) 

Though  it  Sows  upon  the  soil  of  another. 

But  foreign  nations  cannot  fish  in  the  British  seas,  without  the  king's  li- 
cense.    Vide  ante,  (B  1.) 

So,  a  man,  by  grant  or  presciption,  may  have  a  free  fishery  in  navigable 
rivers.     Cal.  26.     Vide  Pischary,  (A). 

So,  a  man,  by  grant  or  prescription,  may  have  a  several  fishery.  Cont* 
Mod*  Ca.  73.     (Sal.  357.) 

So,  he  may  claim  royal  fish,  as  balcenas  et  sturgiones,  within  his  manor. 

So,  by  grant  he  may  have  a  free  fishery  in  a  bay  or  creek  of  .the  sea. 
Dav.  57.  a. 

So,  rivers  not  navigable,  and  the  fishery  in  them,  of  common  right  belong 
to  the  terre-tenants  ex  utraqucparte,     Dav.  5G>  a.     2  Rol.  T  0. 1.  25. 

Or,  if  it  runs  between  two  manors,  the  one  lord  has  one  moiety,  and  the 
otberjthe  other  moiety.    Dav.  57. 

As,  to  remedy  fi>r  encroaching  on  the  fishery  of  another,  vide  Pischary. 

[*](D  51.)  -Fines  : — ^Fine  upon  an  original. 

As  to  a  fine  pro  licentia  concordandi  upon  a  fine  levied,  vide  Fine, 
(E8.) 

As,  to  a  fine  for  alienation  without  license,  or  pardon  of  such  alienaiion  by 
the  king's  tenant,  vrde  Alienation,  (A  1,  2.)  • 
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A  fine  shall  be  paid  id  the  hanaper  for  the  king's  write.     3  Co.  59.  b« 
As,  upon  every  original  in  a  real  action  shall  be  paid  in  the  baaaper  6«*  Scl« 
for  every  parcel  of  land  in  deipand,  which  is  of  tne  value  of  five  marks  per 

.ann.     2  Inst.  511. 

So,  antiently  a  fine  was  paid  for  liberty  to  have  right  and  justice.     Mad« 
293.     But  by  the  st.  M.  Ch.  29.  nulli  vendemus,  &c. 
'  To  have  an  inquisition  taken  upon  any  particular  point  in  dispute*     Mad. 

700. 

For  expedition,  or  respite  of  proceedings  in  law.     Mad.  308,  309. 

But  by  the  st.  M.  Ch.  9.  H.  3.  36.  &  29.  it  was  provided,  quod  nihil  de  ce- 
iero  detur  pro  brevi  inquisitionis  ab  eo  qui  inquisitionem  petit  de  vita  aut  de 
membris  (viz.  for  the  writ  de  odio  et  atiaj  2  Inst.  42.)  sed  gratis  concedalUTm 

Kulli  vendemusj  nulli  negabimus^  aut  differemus  juatitiam^  aui  rectum* 

So,  by  the  st.  8  Ed.  3.  no  fine  shall  be  for  a  writ  of  course,  and  grace  shall 
be  for  a  writ  de  gratia.    Cot.  Ab*  15. 

(D  52.)  For  beau-pleader,  &c. 

So,  there  was  an  antient  revenue  of  the  king,  to  have  a  fine  for  beau-plead- 
er,  which  was  set  at  the  will  of  the  judge  of  the  court,  or  reduced  to  certain- 
ty by  consent,  and  annually  paid.     H.  Sh.  A.  35. 

And  it  was  originally  imposed  for  bad  pleading  to  the  count  or  plaint, 
which  was  in  delny  of  justice,  and  therefore  a  contempt  to  the  court.  2  Inst. 
123. 

But  by  the  st.  Marl.  52  FI.  3.  1 U  All  fines  for  beau-pleader  in  eyre,  coun- 
ty, hundred,  or  court-baron,  are  taken  away. 

And  a  writ  lies  if  they  are  taken  contrary  to  such  statute.     3  Inst.  123. 

Yet  fines  certain  for  beau-pleader  are  not  taken  away^  by  that  act.  2 
Inst.  123. 

So,  a  fine  for  suit.     H.  Sh.  A.  35, 

For  not  attending  the  sherifT^s  toum.     Ibid. 

For  assart,  or  purpresture,  in  the  king^s  waste  or  forest.  H.  Sh.  A.  36. 
Vide  post,  (D  54.) 

Fines  in  the  county-court,  tourn,  or  other  court  of  the  sheriff.  H.  Sh.  A. 
43.     Vide  Lect,  (N  t,&c.) 

(D  53.)  For  a  grant  of  liberties,  &c. 

So,  there  was  an  antient  revenue  of  the^king,  to  have  a  fine  for  a  grant  of 
liberties.     Mad.  272.  588. 

And  if  the  fine  proffered  was  not  accepted,  be  might  make  an  augmenta* 
tion,  which  was  called  crementum  finis.     Mad.  273. 

So,  to  have  an  office  or  surrender  it.     Mad.  315. 

To  be  bailed,  or  delivered  out  of  prison.     Mad.  341. 

But  if  he  had  not  the  thing,  for  which  the  fine  was  proffered,  the  party 
should  be  acquitted  of  the  fine  ;  though  sometimes  a  fine  was  paid  for  such 
acquittance.     Mad.  272. 

[*](D  54.  a.)  For  a  misdemeanor. 

So,  the  king  by  his  prerogative,,  might   fine  persons,  having  20/.  per 

ann.  who  refused  to  be  knights.     Vide  Homage,  (G  4.) — Lcet,  (N  I,  &c. 

O  1,  &c.) 

Or,  persons  who  refused  to  take  the  degree  of  serjeant,  when  commanded 
by  the  king's  writ.     2  Rol.  167. 1.  \5.     Vide  Ley,  (D  2.) 
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So,  A  fine  may  be  imposed  for  the  penalty  of  an  ofifence,  or  conleippt,  com- 
mitt^  against  the  king.     Co.  L.  126.  b.     8  Co.  59.  b. 
*  By  whom  it  may  be  imposed,  for  what  cause,  and  in  what  manner,  vide 
Lcet,  (N  1,  &c— O  1,  &c.) 

A  fine  may  be  imposed,  where  a  man  is  indicted  and  convicted  for  any 
trespass  or  misdemeanor. 

Or,  for  purprestore,  or  other  trespass  in  a  forest.  Mad.  272.  Vide  ante, 
(D52.) 

[(D  54.  b.)  Penalty.] 

[A  moiety  of  a  forfeiture  in  a  popular  action,  vested  by  judgment  in  the 
crown,  is  a  breach  of  the  revenue,  for  which  the  cfown  has  priority  of  pro- 
cess, and -is  entitled  to  stop  all  surts  concerning  it  in  any  other  court  than 
the  exchequer.     1  Anst.  221.] 

(D  S5.)  Fines,  &c.  belong  to  the  king. 

The  ^ng,  by  his  prerogative,  shall  have  all  fines  paid  for  writs,  or  imposed . 
for  crimes. 

And  therefore,  if  upon  a  conviction  for  extortion,  a  man  be  fined  to  pay  so 
much  to  the  party  grieved,  (unless  where  by  act  of  parliament  it  is  directed,) 
it  is  error.    R.  11  Car.  1.     1  Rol.  220. 1.  10. 

And  a  fine  shall  not  be  allowed  by  the  court  to  the  patentee  of  the  king, 
till  the  patent  pleaded,  or  an  order  by  the  court  of  exchequer.    Skin.  12. 

(D  66.)  By  whom  levied,  and  how. 

The  sheriff,  by  hu  office,  ought  to  collect,  and  account  for  all  fines  due  to 
the  kii^  within  his  county.     Vide  Viscount,  (C  5.) 

If  an  under-sheriff  having  process  for  levying  an  amerciament  due  to  the 
Idog  by  A.  be  indebted  to  A.  by  bond  to  a  greater  sum,  and  he  pays  to  A. 
the  surplus,  and  takes  up  his  bond ;  the  debt  is  levied,  and  A.  ought  to  be 
discharged.    R.  Lane,  74. 

[^Justices  of  peace  ought  in  all  cases  to  return  convictions  to  the  sessions, 
wbetber  an  appeal  lies  or  not,  that  the  crown  may  not  be  deprived  of  its 
share  of  the  forfeitures.    2  Term  Rep.  285.] 

(D  67.)  When  they  shall  be  estreated. 

So,  if  fines  belong  directly  to  the  king,  they  may  be  estreated  into  the  ex- 
chequer ;  as,  a  fine  imposed  in  the  king's  leet.     Hard.  471. 

[When  a  recognizance  is  estreated  in  B.  R.  it  must  be  carried  to  the  ex- 
cheouer  by  the  puisne  judge.     Fort.  358.] 

[When  a  fine  on  an  indictment  is  estreated,  it  cannot  be  discharged 
without  attorney-general's  acknowledging  satisfaction  in  the  exchequer. 
Bonb.  40/1 

rM[B.  R.  cannot  receive  a  fine  set  by  an  inferior  court.     Str.  786.] 

ipy  the  St.  32  G.  2.  c.  1 4.  post-fines  shall  be  paid  to  the  receiver  of  pre- 
fines  at  the  alienation-oflSce,  who  shall  pay  them  to  the  sheriff  or  the  gran- 
tees, on  producing  quietus^  or  schedule,  of  the  foreign  opposer.] 

By  the  St.  22  &  23  Car.  2.  22.  all  fines,  post-fines,  issues,  amerciaments 
fiufeited,  recognisances,  monies  paid  in  lieu  or  satisfaction  of  any  of  them, 
and  all  forfeitures  whatsoever  set,  &c*  in  B.  R.,  C.  B.,  or  exchequer,  from  the 
b^nniK^  of  Hilary  term  to  the  beginning  of  Trinity  term,  shall  be  estreated 
into  the  exchequer  yearly,  the  last  day  of  Triuity  term  ;  and  all  others  shall 
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be  estreated  the  last  day  of  Hilary  term,  on  pain  of  50/.  to  the  officer,  who 
ought  to  estreat,  &c. 

Provided  that  issues  and  post-fines  in  C.  B«  and  issues  in  the  office  of  the 
pleas  in  the  exchequer  shall  be  termly  certified,  as  before. 

And  all  set,  iic.  by  a  judge  of  assize,  clerk  of  the  market,  and  commission- 
ers of  sewers,  between  Michaelmas  and  Easter,  shall  be  estreated  before  the 
first  day  of  Trinity  term,  and  all  others  before  the  first  day  of  Hilary  term,  on 
the  like  penalty, 

«  And  all  the  clerks  of  the  peace,  and  town-clerks,  shall  deliver  to  the  sher- 
ifif  within  twenty  days  after  Michaelmas,  a  perfect  estreat,  of  all  set,  &c.  at 
their  sessions  before  Michaelmas ;  and  those  at  other  sessions  on  the  second 
Monday  after  Cras  Anin^rum  yearly,  on  the  like  penalty* 

And  no  officer  sh^ll  discharge  or  conceal,  or  wittingly  miscertify  any  fine, 
&c*  on  ps^in  of  treble  the  value. 

Anil  when  a  fine,  &c.  is  estreated,  &c.  process  of  green-wax  shall  go  forth 
for  levying  the  game, 

By  the  st.  4  &  5  W.  &  Af.  24.  this  act  was  made  perpetual* 

And  by  the  st.  3  Geo.  15.,  over  and  above  the  said  penalties,  the  barons 
of  the  exchequer  may  amerce  any  clerk  of  assize,  of  the  peace,  of  the  sew- 
ers, market,  town-clerk,  8pc.  for  omitting  to  return  estreats  in  due  time  ;  to 
be  levied  as  other  amerciacnents  used  in  the  said  court  to  be  levied. 

[By  st«  4  Geo.  3.  c.  10.  the  barons  of  exchequer,  on  affidavit  and  pe- 
tition, may  discharge  recognizance  estreated,  without  a  quietus  sued,  except 
where  other  debt  is  due  to  the  crown,  or  for  contraband  trade,  or  assaulting 
officers.] 

(D58.)  Amerciaments. 

So,  the  king,  by  his  prerogative,  shall  have  all  amerciaments  ;  and  this 
was  part  of  the  king's  revenue.     Mad.  365.     Vide  Leet,  (O  1,  &c.) 

So,  the  king,  by  his  patent,  may  grant  all  issues,  amerciaments,  &c.  bj 
general  words.     2  Rol.  194.  I.  40. 

And  they  shall  be  estreated  into  the  exchequer,  and  the  grantee  shall  sue 
to  the  court  there  by  petition.     Semb.  9  H.  6.  27.  b. 

Otherwise,  if  the  grant  adds,  to  be  levied,  per  se  aut  minisiros  suos^ 
Semb.  9  H.  6.  27.  b. 

But  the  patentee  shall  not  have,  by  those  general  words,  issues,  fines,  or 
amerciaments  in  any  court  of  Westminster,  without  express  mention  of  them. 
2RoLl96.  1.  5. 

\  Nor,  before  justices  of  peace,  in  eyre,  assize,  or  gaol-delivery.     3  Rol. 
196.  1.  5. 

Nor,  before  the  Marsbalsea,  or  clerk  of  the  market     2  Rol.  196.  I.  5* 

[*]Nor,  fines,  amerciaments,  &c.  of  constablcs^or  other  officers,  not  ex- 
pressly named.     2 Rol.  196.  I.  10.     1  Rol.  142. 

Nor,  amerciaments  of  tenants,  who  hold  of  the  king  and  another.  1  RoL 
142. 

Nor,  pains,  &c.  inserted  in  a  svbpanay  injunction,  habeas  corpus^  or  other 
writ.     Hard.  377. 

(D  50.)  Escheats,  wardships,  primer  seisins,  &€• 

The  escheat  of  all  lands,  which  are  held  of  the  king,  belongs  to  the  king^ 
VideEscheat,  (A,  1,2.) 

As,  of  all  lands  in  London  ;  for  they  are  held  of  the  king.  F.  N.  B« 
144.  G. 
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Soyif  a  man  be  attainted  for  high  treason,  the  escheat  of  all  his  lands  be- 
kiigs  to  the  king,  of  whatever  lord  they  are  holden.     Vide  Forfeiture,  (B  5.) 

By  the  stat.  Praer.  R«  17  Ed.  S.  12.  the  king  shall  have  the  escheat  of 
the  knds  of  all  Normans  and  aliens,  cujuscunque  Jeodi/utrint  ;  and  this  was 
only  an  affiraiance  of  the  common  law.     Stamf*  Praer.  R.  382. 

So,  by  the  stat.  Praer.  Reg.  17  Ed.  2,  14.  the  king  shall  have  the  escheat 
of  the  tenants  of  a  bishop,  for  an  offence  tempore  vacationis  cum  iemporalia 
iunt  in  mana  regis. 

And  the  king  shall  have  the  escheat,  if  the  ofience  was  when  the  tempo- 
ralties  were  in  the  king^s  hands;  though  they  were  restored  before  convic- 
tion.    Stamf.  Prasr.  R.  41.  b. 

So, by  the  stat«  Prasr.  Reg.  17  Ed.  2.  1.  the  king  shall  have  the  wa  rdship 
of  lands,  which  his  tenant  in  capiU  by  knight's  service  had  in  his  seisin  at  his 
death,  di  quocunque  Unuerit^  usque  plenam  cBtatem  kcsredis. 

And  by  the  st.  Praer.  Reg.  1 7  Ed.  2.  2.  he  shall  have  the  marriage  of 
every  one  whose  lands  he  hath  in  ward. 

And  this,  though  there  be  a  devise  to  charitable  uses.     R.  Jon.  428. 

So,  by  \he  common  law,  confirmed  by  the  stat.  of  Marl.  52  H.  3.  16.  & 
Prmr*  Reg*  1 7  Ed.  2.  3.  the  king  shall  have  primer  seisin  of  all  lands  of  which 
his  tenant  in  chief  was  seised  in  fee.  Stamf.  Praer.  12.  [Vide  the  st.  12 
Car.  2»  24.  whereby  all  wardships,  liveries,  primer  seisins^  ouster  le^ains, 

Taioes  and  forfeitures  of  marriage,  ^c.  are  taken  away.] 

* 

(D  60.)  Forfeitureis,  penalties. 

So,  the  king  generally,  shall  have  all  forfeitures  for  high  treason.  Vide 
Forfeiture,  (Bl,&c.) 

And  the  king,  by  priyy  seal,  may  enable  a  court  to  compound,  or  discharge 
such  forfeitures* 

Or,  after  forfeiture,  may  grant  the  penalties  to  another.     7  Co.  37. 

But  such  grant  w'lU  be  void  before  the  penalty  forfeited.  R.  7  Co«  37* 
[Vide  St-  I  W.  &  M.S/.  2.  c.  2.] 

So,  the  exchequer,  having  a  privy  seal  to  compound,  may  compound  after 
such  grant.     K.  Hard.  334.  39d. 

fThe  barons  of  exchequer  (by  the  privy  seal)  may  discharge  a  penalty 
fixed  by  statute  (after  judgment)  as  well  as  a  fine  set  by  the  judgment  of 
a  court.     Parker,  1 6d.] 

The  king  cannot  grant  the  penalty  to  be  levied  otherwise  than  the  statute 
directs.     7  Co.  37. 

([♦IfThe  crown,  or  its  grantee,  on  forfeiture  takes  the  estate,  subject  to 
all  charges,  binding  the  party,  though  voluntary,  if  no  fraud  ;  but  not  subject 
to  debts  at  lai]ge  ;  and  has  the  same  equity  to  be  relieved  against  a  convey- 
ance, as  the  party  had  for  fraud  on  him.     2  Vesey,  1 16.] 

(D  61.)  Derelict  lands  :— What  belong  to  the  king. 

So,  land,  derelict  by  the  sea,  belongs  to  the  king  by  his  prerogative  ;  for 
when  the  dominion  and  soil  of  the  British  sea  belong  to  him,  the  derelict 
laod,  by  consequence,  shall  be  his.     Cal.  25. 

So,  an  island  which  rises  in  the  sea.     Cal.  22. 

So,  where  a  large  tract  of  land  is  derelict  suddenly  ;  though  the  lord  of 
the  manor  claims  where  there  is  a  gradual  accession  to  land  adjacent. 
2Kol.  170.  1.  I. 

So,  the  king  may  grant  derelict  lands  to  another. 
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But,  if  he^  grants  omne  solum^  <^c«  tali  marisco  adjacen*  modo  inundaU^ 
quod  adaliquod  tempus  impotterum  recuperaU  fortt per  relietionem  maris jjoel 
aliter,  it  does  not  pass  lands  which  afterwards  became  derelict*  R.  2  Ler. 
171.     Ray.  241. 

So,  if  a  wharf  be  erected  ander  low  water  mark,  it  belongs  to  the  king. 
AKIK 

Or,  between  high  and  low  water  mark.     Dub.  AK  11. 

(D  62.)  What  not. 

But,  if  the  sea  overflows  the  land  of  any  person,  and  after  forty  years  flows 
back  again,  the  owner  shall  have  the  land,  and  not  the  king.  2  Rol.  168. 
1.47. 

So,  by  prescription  the  lord  of  a  manor,  adjacent  to  the  sea,  may  claim 
lands  derelict  by  gradual  decrease,  in  respect  of  his  loss  when  the  sea  flows 
upon  his  land.     Cal.  27.     2  Rol.  168.  I.  50.  169. 1.  40.  50. 

So,  the  soil  between  the  ebbing  and  flowing  of  the  sea  may  be  parcel  of 
a  manor.     R.  2  Rol.  1 70. 1.  5. 

(D  63.)  Possessions  of  the  crown. 

All  the  lands  in  the  kingdom  are  holden  mediate  vel  immediate  of  the 
king,  though  the  king  holds  of  no  one.    Co.  L.  1.     Vide  Tenure,  (A— -B.) 

So,  many  lands  and  tenements  are  now  deme&nes  in  the  hands  of  the 
king.     Mad.  202.     Vide  Antient  Demesne. 

Other  lands  and  tenements  are  demised  by  the  king  in  fee-ikrm,  which 
rents  belong  to  the  king.*  Vide  Rent,  (C  3.) 

So,  the  king  may  have  an  inheritance,  which  he  may  grant  in  possession, 
or  reversion ;  as  an  office,  &c. :  or  in  possession  only ;  as  a  nomination  to 
a  corody,  benefice,  &c.  or  which  he  may  grant,  or  hold  in  his  own  occupa- 
tion ;  as  lands,  &c.     R.  8  Co.  55. 

[The  purchaser  of  a  share  of  a  grant  from  the  crown,  must  either  deduce 
the  whole  title  from  the  original  grantees,  or  must  shew  possession  under 
whom  he  immediately  claims.     2  Anst.  615*] 

[One  seeking  to  recover  in  ejectment  crown  lands,  on  an  adverse  posses- 
sion of  60  years,  must  have  been  in  possession  for  that  period,  either  bj 
himself  or  those  under  whom  he  claims.     1 1  .East,  488..] 

[♦](!)  64.)  The  king  seised jf^r^  coramsB. 

All  lands  and  tenements,  which  the  king  has,  belong  to  him  in  right  of  his 
crown,  and  are  called  sacra  patrimonia^  or  dominica  corona^    Co.  L.  1.  b« 

Though  they  were  lands  and  tenements  of  which  he  was  seised  in  his  pri* 
vate  capacity  before  the  descent  of  the  crown  to  him*  Per  Holt,  Skin.  603* 
PI.  Com.  213.  b. 

Or,  which  descended  to  him  as  heir  to  his  mother ;  as  the  duchy  of  Lan- 
caster.    PI.  Com.  214. 

So,  if  a  statute  gives  to  the  king,  or  vests  in  him,  his  heirs  and  successora, 
any  lands  without  saying,  as  parcel  of  bis  crown,  or  to  such  efTect ;  yet  he 
has  them  as  king  injure  corona.     R.  PI.  Com.  105.  a. 

(D  65.)  Lands  concealed. 

So,  if  lands  belong  to  the  king  by  attainder,  or  other  title,   though  they 
are  concealed  for  a  long  time,  and  not  in  the  king's  possession,  the  king  may 
grant  them  to  another;  for  no  time  runs  against  the  king. 
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But  DotbiD^  shall  be  said  to  be  concealed  land,  which  comes  to  the  nO' 
lice  of  the  king  bj  matter  of  record ;  as,  if  land  be  expressly  found  by 
oiBce,  to  have  come  to  the  king ;  or,  be  granted  or  surrendered  to  the  king. 
R.  Cro.  El.  508. 

(D  661)  How  the  king  may  be  entitled.— By  matter  of  record. 

Id  all  cases  where  the  king  is  entitled  to  an  inheritance  or  freehold,  he 
shall  be  entitled  b;^  matter  of  record,  or  by  matter  in  deed  found  by  office 
open  oath,  or  by  matter  in  deed  without  office.     4  Co.  54.  b. 

If  the  king  be  entitled  by  matter  of  record,  it  shall  be  by  conveyance 
upon  record,  by  judgment,  or  by  pffice.     4  Co.  54.  b. 

The  king  may  take  by  conveyance,  by  fine,  or  deed  enrolled.  4  Co.  54. 
b.    Godb.  441. 

And  it  is  sufficient  that  the  deed  be  delivered  to  the  officer  in  court,  to  be 
recorded,  though  it  be  not  enrolled ;  for  the  indorsement  by  the  officer, 
that  A.  came  on  such  «  day,  &c.  and  delivered  the  deed  in  court  to  the  use 
of  the  king,  is  sufficient  R.  Yel.  SO.  But  where  A.  leased  to  the  king, 
and  acknowledged  it  before  commissioners,  with  a  prayer  that  it  be  enrolled, 
wbicb  is  indorsed;  if  the  deed  be  not  enrolled,  it  is  void.  R.  Lane,  31. 
35.  SO.     Vide  Patent,  (E). 

.  So,  the  king  cannot  take  a  chattel  real,  as  a  lease,  &c.  but  by  deed,  en- 
rolled upon  record.     R.  Lane,  31.  35. 60. 

And  the  enrolment  ought  to  be  in  the  life  of  the  lessor  and  lessee.  R. 
Lane,  61. 

So,  the  king  will  be  entitled  by  a  judgment,  wherebj  a  man  is  attainted 
for  treason  or  felony  ]  for  the  attainder  appears  by  the  record*  (4  Co. 
57.  J>.) 

But  a  deed  whereby  land  is  conveyed  to  the  king,  put  info  court,  without 
more,  is  not  sufficient.     Yel.  30.     Cont.  Mo.  676.     Vide  Patent,  (E). 

Soj  the  king  may  take  by  devise^  though  not  of  record.     Mo.  1 93. 

So,  a  confirmation  by  a  dean  and  chapter,  to  a  grant  of  a  bishop  to  the 
kin^  does  not  need  enrolment.     Lane,  62. 

(D  67.)  By  office : — ^when  necessary. 

So,  in  all  cases,  where  a  subject  shall  not  have  possession,  in  deed  or 
[*]in  law,  without  entry,  the  king  will  not  be  entitled  without  office  found, 
or  other  matter  of  record.    Stamf*  Praer.  R.  55.  b. 

As,  if  the  king^s  tenant  aliens  in  mortmam,  or  without  license,  the  king's 

le  mast  be  found  by  office.     Stamf.  Prssr.  55.  b. 

If  the  king  claims  upon  a  forfeiture.  Semb.  Sav.  1.  R.  Cro.  Car.  173. 
Jon.  78.  217. 

Or,  a  condition  broken.    Stamf.  Praer.  55*  b.    Sav.'70«     2  Rol.  215. 1. 15. 

So,  if  the  king  claims  the  lands  of  an  ideot,  lunatic,  &c.  the  person  ought 
to  be  found  an  ideot,  &c.  by  office*     Stamf.  Prser.  55.  b. 

[The  court  shall  not  grant  a  meliw  inquirendum,  unless  on  pregnant  mat- 
ter, that  the  finding  of  (he  former  commission  was  mistaken.  2  Vezey,  555.  j 
J  The  finding  on  a  commission  in  another  county,  (especially  if  corrobora* 
by  evidence  of  witnesses,)  is  such  pregnant  matter.     Ibid.] 

So,  if  be  claims  the  year,  day,  and  waste  of  a  felon  attamted.  Stamf. 
Prsftr.  55.  b. 

If  he  claims  the  temporalties  of  a  bishop,  for  a  contempt.     Ibid. 

So,  if  be  claims  a  freehold  or  inheritance  as  forfeited  for  a  contempt. 
Sav.  8. 
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But  where  an  office  does  not  give  a  title,  but  is  found  for  the  king's  infor* 
mationofhis  title;  after  office  fouud,  the  king  shq  11  avoid  all  mesne  acts^ 
for  it  relates  to  the  commencement  of  the  title  in  the  king.     R.  2  Cro.  82. 

[Notice  of  issuing  a  commission  for  an  inquest  of  office,  to  enquire  wheth- 
er lands  are  not  escheated,  shall  not  always  be  given,  but  on  circumstances 
the  court  will  grant  it.     1  Vezey,  269.] 

(D  6S.)  When  it  is  sufficient,  without  seizure,  or  not. 

If  the  king's  title  be  found  to  lands  and  tenements,  the  king  shall  be  in  pos^ 
session  immediately  by  the  office,  without  seizure.  9  Co.  95.  b.  If  the  pos- 
session was  vacant.     Stamf.  Prser.  54.  b.     4  Co.  58.  a. 

So,  if  it  be  found  to  a  local  office,  or  of  which  continual  profit  mny  be  taken. 
9  Co.  95.  b. 

So,  in  aD  cases,  where  at  the  time  of  the  office  the  possession  was  vacant* 
Stamf.  Prasr.  54.  b.     4  Co.  58.  a. 

But  if  the  king's  title  be  found  by  office  to  an  incorporeal  inheritance  (as 
an  advowson,  &c.)  the  king  shall  not  be  in  possession  before  seizure  ;  for  if 
the  king,  after  office,  presents,  the  defendant,  in  a  quare  impedit,  may  traverse 
the  king^s  title,  without  traversing  the  office.  9  Co.  96.  a.  Stamf.  Prser. 
R.  54.  b. 

So,  if  any  other,  except  him  in  whose  right  the  kingclaims,  be  in  possession 
at  the  time  of  the  office  found,  the  king  shall  not  be  in  actual  possession  till 
seizure.     Stamf.  Prasr.  54.  b.     4  Co.  58.  b. 

[Where  the  property  is  forfeited  to  the  crown,  the  ownership  therein  is 
not  changed  until  after  seizure,  though  it  may  be  perhaps  before  condemna- 
tion.    1  T.  R.  252.] 

[The  Stat.  33  Hen.  8.  c.  20.  which  enacts,  "  that  the  property  of  persons 
attainted  shall  be  adjudged  in  the  actual  possession  of  the  crown  without 
office,^'  only  dispenses  with  the  necessity  of  an  office;  but,  as  between  the 
crown  and  the  party  convicted,  a  seizure  is  still  requisite  [*]to  divest  his  pro- 
perty ;  so  that  if  the  king  pardon  him  before  seizure,  it  is  his  own,  without 
words  of  restitution.     3  T.  R.  730.  734.1 

iThe  rights  of  the  crown  to  property  forfeited  by  attainder,  are  the  same, 
no  greater  than  were  those  of  the  owner  himself  when  the  forfeiture  ac* 
crued.     2  Taunt.  1 20.] 

[A  judicial  sale  of  a  vessel  found  at  sea,  and  brought  into  port,  as  derelict, 
under  an  order  of  the  instance  court  of  the  admiralty,  on  the  part  of  the  sal- 
vors and  claimant,  without  fraud,  is  available  against  the  crown  right  of  seizure, 
for  a  previous  forfeiture  incurred  by  the  ship  having  been  guilty  of  a  forfeita- 
ble oflence  against  the  revenue  laws  :  although  the  crown  was  not  a  party, 
to  the  proceeding  in  the  admiralty  court,  other  than  by  the  king's  procu- 
rator-general claiming  the  vessel  as  an  admiralty  droit,  and  although  no  deci- 
sion of  droit  or  no  droit  was  awarded,  and  the  sale  took  place  pendente  litej 
under  an  interlocutory  order.     3  Price,  97.] 

(D  69.)  When  without  a  scire  facias  or  not. 

So  an  office  is  sufficient  for  the  king,  without  a  scire  facias  against  the 
party,  where  a  common  person  nvay  enter  or  seize  without  an  action.  D 
Co.  96.  b. 

As,  if  a  cause  of  forfeiture  of  an  office  be  found  by  office,  the  kii^  maj 
seize  it  without  a  scire  facias.     R.  9  Co.  95,  96. 

But  where  a  common  person  canpot  enter,  or  seize,  without  having  an 
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KtioQ,  tbe  king  after  office,  ought  to  have  a  scire  facias ;  as,  upon  waste, 
cmaviiy  ^c.  9  Co.  96.  b.  for  tbe  office  entitles  the  king  to  an  action  only, 
Dot  to  entrj.     Stamf*  Praer.  55.  a* 

So,  if  a  grantee  of  tbe  custody  of  a  forest  commits  a  forfeiture,  by  cutting 
dewn  wood,  &c.  which  is  found  by  office  ;  there  ought  to  be  a  sdre  facias^ 
to  which  the  grantee  may  answer,     R,  Sav.  1  • 

So,  if  the  king's  title  appears  by  t^o.  distinct  records',  the  king  shall  not 
be  io  possession  before  a*  scire  faciasy  though  a  common  person  in  such  case 
night  enter  without  action,  except  in  special  cases ;  as  if  an  office  gnds 
that  the  manor  of  D.  is  held  of  the  king,  and  it  appears  by  a  fine,  that  the 
manor  of  D«  is  aliened  in  mortmain^  the  king  ought  to  have  a  scire  faciasj 
before  seizure  ;  for  it  is  possible  there  are  two  manors  of  D.     9  Co.  96.  a. 

So,  if  tbe  king  does  not  seize  wilshin  a  year  and  a  day,  after  office  found, 
be  ought  to  have  b.  scire  facias  before  seizure.     Stamf.  PrsBf*  54.  b. 

(D  70.)  When  an  offiee  is  not  necessary* 

•  Bat  if  the  king's  title  appears  by  other  matter  of  record,  an  office  is  not 
necessary.    Stamf.  Prasr.  56.  a. 

So,  if  a  possession  in  law  be  cast  upon  the  king,  no  office  is  necessary,  but 
tbe  king  may  seize  without  it ;  as,  if  the  king  has  a  title  by  descent,  in  remain- 
der or  reverter  ;  for  the  freehold  is  cast  upon  the  king  by  law.  Stamf.  Prssr, 
R.  54.  a.     4  Co.  58. 

Or,  is  entitled  by  escheat.     Stamf.  Pr®r.  R.  54.  a.    R.  Sav.  7, 

Or, by  his  seigniory  or  prerogative ;  as  by  reason  of  wardship,/>rtr»er  seisin^ 
ire    Stamf.  PrsBr.  R.  54.  a. 

So,  if  entitled  to  the  temporalties  of  a  bishop  in  the  time  of  vacation.  9 
Co.  95.  b.     Stamf.  Prser.  54.  a. 

[*]So,  if  an  estate  granted  by  the  king  determines  by  a  condition  broken, 
the  king  shall  be  seised,  immediately  before  the  breach  found  by  office.  2 
RoK  184. 1.  10.  Sav.  70.  where  the  breach  is  apparent  upon  record.  2 
Rol.  215.  U  5.20. 

As,  if  the  king  /eased  upon  condition,  that  if  the  rent  be  not  paid  &t  th^ 
ezcbegiier  such  a  day,  it  shall  be  void,  &c.  The  non-payment  appears 
upon  record.     Dub.  2  Rol.  216.  1.  5. 

Thou^  the  breach  be  by  matter  in  pais  ;  as  waste,  non-payment  of  rent, 
8cc.     2  Rot.  184.1.  10.  15. 

So,  if  an  estate  be  granted  to  A.  for  life,  remainder  to  the  king,  upon  con- 
dition to  be  void  upon  tender  of  money  to  A. ;  by  a  tender,  the  remainder 
to  the  king  will  be  devested  without  office.  R.  Mo.  546.  Vide  post, 
(D  89.) 

So,  where  the  king  ought  to  have  chattels,  or  profits  of  lands  for  a  con<» 
teinft,he  may  seize  without  office;  as,  upon  an  outlawry,  the  goods  of  a 
prior  alien,  &c.     R.  Sav.  8. 

A  presentation  to  a  church,  upon  an  avoidance  by  simony,  or  otherwise^ 
2  Vent.  270. 

A  nomination  to  an  office,  void  by  the  st.  5  &  6  Ed.  6.  16.  by  sale  of  (he 
office,  &c.    R.  2  Vent.  270. 

So,  by  the  st.  33  H.  8.  20.  the  king  shall  bo  in  actual  possession  of  all 
lands,  ftc.  of  any  attainted  of  high  treason,  without  office.     Jon.  72. 

Bat  though  the  king  be  seised  for  a  condition  broken,  which  determines 
the  estate,  he  cannot  grant  it  to  another,  till  the  breach  is  found  by  office  ; 
ii  if  tbe  king  leases,  rendering  rent,  upon  condition  to  be  void  for  non-pay- 
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meni,  he  ehall  not  lease  to  another  till  office  foqndy  that  the  r$nt  waa  Dot 
paid*    R*  Sav,  70, 

(D  71.)  Intrusion  upon  the  king  : — ^What  shall  be. 

If  the  king  be  seised  of  lands  or  tenements  by  matter  of  record,  be  cai|Q(3t 
be  disseised  or  ejected ;  but  if  anj  one  enters,  be  will  be  an  intruder  upoft 
the  king^s  possession.     Stamf,  Freer.  E«  56.  b. 

And  therefore  if  a  man  enters  upon  the  king's  demesnes,  and  takes  the 
profits,  it  wiJl  be  intrusion ;  for  as  the  king  takes  onljr  by  matter  of  record, 
be  cannot  be  ousted  of  bis  possession,  but  by  matter  of  record*  Co*  Lit. 
277.  a. 

3o,  if  he  enters  upon  a  pc^session  cast  upon  the  king  by  descent,  escheat, 
/i^c.  before  entry  by  the  king.     R.  Sar.  7*     4  Co.  58. 

So,  if  an  heir  in  ward  of  the  king,  enters  after  his  full  age,  before  livevy* 
fl.  2  And.  210. 

Or,  if  the  heir  of  the  king's  tenant  enters,  after  finding  for  the  king,  before 
livery.     Sav.  5$. 

So,  if  a  man  enters  upon  a  farmer  or  committee  of  the  king,  it  will  be 
intrusion,  and  does  not  oust  the  king.  Stamfl  Praer*  R.  56«  b.  Fits. 
PraBrog.  J2f 

So,  if  the  king^s  tenant  holds  over  his  term*  Hard*  25*  2  RoU  215.1, 
10.     Vide  Estates,  (I  2.) 

So,  if  a  man  ousts  a  lessee  for  years  of  the  king,  an  information  of  intru- 
sion lies ;  for  a  lessor  shall  have  an  assise,  if  his  lessee  for  years  be  ousted* 
Sav.  69. 

An  intruder  upon  theking  does  not  gain  any  freehold  in  the  land*  Fitz* 
Prar.  12. 

[*JBy  the  stat.  Prser.  R.  13.  si  hares  ingrediai^  (viz.  after  office  found 
upon  the  death  of  his  ancestor  tenant  in  capiie)  nullum  accrtscit  ei  libenun 
tenementum ;  et  si  obierit^  &c.  Uxor  ejus  non  habebit  dotemy  to  quod  vir 
suus  intravit  per  inlrusionem^  &c.     Stamf.  Praer.  40. 

And  therefore,  where  any  intrudes  or  enters  upon  the  king^s  possession, 
the  king  shall  not  be  put  to  assise  or  ejectment.     Stamf.  Praer.  50.  b. 

So  if  he  enters  upon  the  king's  committee  or  farmer.  Stamf.  PrsBr.  56^ 
b*     Vide  supra  et  infra* 

So,  an  intruder  cannot  make  a  lease  to  maintain  an  ejectment.  Al.  11* 
Vide  infra. 

Neither  can  he  maintain  trespass,  though  he  be  possessed  several  years  ; 
for  the  trespasser  shall  answer  to  (he  king  for  his  wrong,  and  he  shall  not  be 
punished  twice.  PI.  Com.  545.  b.  Copt.  All.  II.  Per  three  J*  ace.  othere 
cent*  Godb.  133. 

So,  he  cannot  make  a  feoffment.     R.  2  And.  210.     Sav.  32.  55. 

So,  a  fine  by  him  will  be  void.     2  And.  210.     Sav*  55. 

But  if  the  heir  of  tenant  in  capiie  entera  before  office  found)  he  has  seiain* 
Stamf.  Prasr.  40.  b.     Sav.  55. 

So,  if  a  stranger  enters  by  title,  or  without  title,  upon  land  in  ward  of  the 
king,  before  office  found  for  the  king.     Stamf.  Praer.  57.  a. 

So,  if  tenant  in  tail,  remainder  to  A.  in  tail,  remainder  to  the  right  heirs 
of  tenant  in  tail,  makes  a  feoffment,  it  will  be  a  discontinuance;  though  a^ 
to  the  reversion  ne  had  not  paid  ;>nmer  seisin  to  the  king.     R.  2  And*  21 0. 

So,  if  tenant  in  tail,  remainder  for  years  to  A.,  remainder  to  tenant  iu  tail 
|n  fee,  and  A.  assigns  to  the  king,  and  then  tenant  in  tail  makes  a  feoffinent, 
ij  will  be  a  discontinuance.     2  And.  210. 
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5o,  ma  heir  may  make  a  leaBe,  bai^gaio,  and  sale,  &c.  which  enure  as  a  con- 
tract.    Say.  56. 

So,  if  A.  enters  upon  the  kira's  fenner,  and  leases  to  B.,  he  shall  matntaia 
an  e^oclmeot ;  for  A.  gained  the  estate  of  the  farmer.    R.  3  Leo.  206. 
aopra. 


(D  7S.)  How  he  shall  be  redressed :— By  information  of  in* 

trusion. 

If  a  man  intrades  upon  the  king's  lands,  an  information  for  the  intnision 
lies  in  the  name  of  the  attorney-general.  PI.  Com.  647.  lCo.'16.  b. 
Co.  Entr.  372.  376,     F.  N.  B.  90. 1. 

And  it  is  sufficient,  though  it  be  general,  that  the  king  was  seised  of  cer- 
tain lands,  without  describing  the  particular  species,  or  quantity ;  for  it  is  in 
the  nature  of  a  trespass^  ^nare  clausumfregit.     Sav.  48. 

If  an  intruder  cuts  the  trees,  or  takes  the  goods  of  the  king,  an  information 
lies  also  against  his  executor.    R.  Sav.  40. 

So,  the  king  may  have  trespass,  ouare  ctausum /regit,  herb,  depasi.  fuit 
arbarti  mccidil,  4rc.     F.  N.  B.  90.  J. 

(D  73.)  What  process  upon  it 

The  process  upon  an  information  shall  be  a  venire  distringas,  and  after- 
wards a  writ  out  of  chancery,  directed  to  the  treasurer  and  barons.  4  Inst. 
110.  Q.  Whether  this  extends  to  process  upon  an  information?  Vide  In- 
formation,  (D  1 .) 

[♦IButby  the  st.  21  Jac.  14.  if  an  information  of  intrusion  lies,  a  scire  fa-^ 
eias  snail  not  be  brought  to  put  the  defendant  to  plead  specially. 

(D  74.)  Plea  to  suqh  an  information. 

At  common  law,  upon  an  information  of  intrusion,  the  king,  by  his  prero- 
gative, might  put  the  defendant  upon  shewing  his  title  specially.  Dy.  238. 
b.     Vide  post,  (D  85.) 

And  if  be  pleaded  not  guilty,  he  should  be  immediately  put  out  ofbis  pos« 
aessiofl ;  for  a  title  for  the  king  appears  upon  the  information,  if  no  title  ap- 
pears upon  record  for  the  defendant.     4  Inst.  116.     D.  Parker,  2. 

And  if  the  defendant  shews  an  insufficient  title  in  form,  the  attorney -gen- 
eral may  demur.     Dy.  238.  b. 

A  plea  of  a  special  title  in  the  defendant  concludes  with  a  traverse  of  the 
intrusion.     PI.  Com.  548. 

But  the  defendant  might  plead  non  intrusit,  generally.     Semb.  Sav.  4, 

Or,  not  guilty.     Sav.  66. 

And  by  the  st.  21  Jac.  14.  if  the  king,  or  those  claiming  under  him,  or 
those  under  whose  title  the  king  claims,  have  not  been  in  possession,  or  re- 
ceived the  profits  within  twenty  years,  the  defendant  may  plead  the  general 
issue,  and  shall  not  be  ousted  of  his  possession,  till  the  title  be  found  or  ad- 
judged for  the  king. 

ao,  if  he  pleads  so  much  as  shews  that  the  defendant  has  title  to  the  pos- 
session, it  is  sufficient  $  for  an  information  of  intrusion  is  in  the  nature  of 
trespass ;  as  if  the  defendant,  by  her  plea,  shews  that  she  has  a  jointure  of  a 
third  part,  without  answering  to  the  residue  \  for  by  that  she  has  the  pos- 
session of  the  whole  in  common  with  the  king.     Scmb.  Mo.  370.  376. 

So,  a  terre-tenant  mjiy  plead  payment,  or  matter  which  goes  in  discharge 

of  the  land,  without  shewing  a  title.    Hard.  230. 

^  ^  [*81] 


82  PRiEROGATIVE. 

If  in  an  information  for  hitnision  the  defendant  pleads  bis  title,  he  bught 
to  shew  a  good  title.     Mo.  385. 

And  therefore,  if  intrusion  be  alleged  in  M.  Marsh,  it  is  not  sufficient  to 
shew  a  grant  by  patent  of  S.  Marsh,  without  an  averment  gum  est  eadem* 
Sav.  48. 

And  if  he  pleads  such  grant,  and  concludes  with  a  traverse,  absque  hoq 
that  he  is  guilty  of  the  land  in  the  information,  it  is  bad.     R.  Safv.  34. 

If  he  pleads  that  A.  was  seised,  and  died  seised,  and  the  land  descended  to 
the  defendant ;  for  a  descent  does  not  bind  the  king.     R.  Sav.  45. 

If  he  pleads  that  an  abbot  and  convent,  seised  in  fee,  leased  for  years  to 
A.,  which  estate  the  defendant  has ;  for  be  cannot  make  title  to  a  term  by  a 
que  estate.     Seipb.  Dy.  238.  b« 

But  if  the  title  shewn  by  the  defendant  be  defective  in  form,  and  the  at- 
torney-general does  not  demqr,  but  joins  issue  upon  a  fact  alleged,  which  is 
found  against  him,  he  shall  not  aftenf  ards  take  advantage  of  the  defect.  Dj. 
338.  b. 

[Defendant  cannot  plead  several  matters  by  4  Aan.  c.  16.  for  amendment 
of  the  law.     Parker,  1 .] 

(D75.}  Replication. 

If  the  plea  alleges  several  facts,  the  king,  by  his  prerogative,  may  tra- 
verse them  all,  though  a  common  person  ought  to  traverse  but  one.  Sav.  1 9« 

[*Jlf  the  plea  alleges  a  title,  which  avoids  the  possession  in  the  king  sup- 
posed by  the  information,  the  king  need  not  maintain  the  information,  but 
may  traverse  the  title  alleged  by  the  plea.     R.  Sav.  61.  Vide  post,  (D  85.) 

But  it  18  sufficient,  if  the  king,  by  his  replication,  traverses  so  much  of  the 
title  as  encounters  the  information,  without  answering  to  the  whole  title  al- 
leged by  the  defendant;  as,  if  an  information  be  for  intrusion  in  the  moiety 
of  a  manor,  the  defendant  says,  A.  was  seised  of  the  whole,  and  died  seised, 
by  which  there  was  a  descent  lo  the  defendant ;  it  is  sufficient  to  traverse, 
absque  hoc  that  he  died  seised  of  such  moiety.     R.  Sav.  61. 

(D  76.)  Verdict. 

If  intrusion  be  alleged  in  twenty  acres,  and  the  verdict  finds  the  defendant 
guilty  only  in  twelve  acres,  and  in  the  residue  not  guilty,  judgment  shall  be 
for  so  much,  and  he  who  pursues  for  the  king  shall  take  possession  at  bia 
p^ril.     R.  Sav.  28. 

Ifa  declaration  be  for  intrusion  in  twenty  acres  in  A.  and  twenty  acres  ia 
B.,  and  the  defendant  isfqund  guilty  of  ten  acres,  without  saying  in  which 
vill,  yet  it  shall  be  good.     Dub.  Sav.  35. 

If  there  be  a  verdict  for  the  king,  judgment  shall  be  for  the  king,  though 
the  defendant  dies.     Sav.  57. 

(D  77.)  Judgment  and  execution. 

The  judgment  in  an  information  for  intrusion  for  the  king  shall  be,  that 
the  defendant  amovea/ur  c/e  possession,  Sav.  35.  The  judgment  shall  be, 
quod  capiaturpro  Jine,  and  thereupon  there  shall  be  an  injunction  for  the 
possession;  for  the  king  is  supposed  in  possession.     R.  Hard.  460.  462. 

If  the  information  chaises  intrusion,  and  that  he  cut  trees,  &c.  the  judg* 
inent  shall  be  also  for  damages.     Q.  Sav.  49. 

After  judgment,  execution  shall  be  sometimes  by  injunction.  S&v.-35« 
Hard.  460. 


Preragaiioes  which  regard  time  of  peace.  83 

Or,  by  amoveas  manum.     Sav.  35.     Hard.  462. 

And  fehereupoD  every  party  to  the  inrormation,  or  claimiDg  under  him, 
shall  be  removed  from  the  possessioD.     Hard.  460.  462. 

But  a  straoger  to  the  information  shall  not  be  debarred  of  his  entry  ;  for 
on  an  information  no  judgment  of  seisin  is  given,  nor  does  an  habere  facias 
seisinam  go*     R.  Hard.  460.  462* 

(D  78,)  Remedy  against  the  king  : — ^By  petition. 

The  king  cannot  be  sued  by  writ,  for  he  cannot  command  himself*  4  Co« 
55.  a.     Vide  Action,  (C  1  •) 

And  therefore,  where  the  king  is  seised  by  matter  of  record,  or  by  matter 
of  fact  found  by  office  upon  record,  he  who  has  right  shall  be,  by  the  com- 
mon law,  put  to  his  petition  of  right,  in  the  nature  of  a  real  action,  to  be 
restored  to  his  inheritance,  or  freehold.  R.  4  Co.  55.  a.  R.  p^Pall  the  J. 
4  H.  7.  7.  b. 

So,  in  all  cases  where  the  king  seises  the  lands  or  goods  of  a  subject,  with*" 
out  due  order  of  law.     Stamf.  Praer.  72.  b. 

So,  if  the  king  enters  into  the  land  of  another,  without  title  or  office  found^* 
Stamf.  Prasr.  74.  a.  b. 

[^JOr,  does  not  pay  an  annuity  granted  by  him,  or  issuing  out  of  land  in 
his  hands.     Ld.  Somers's  Arg.  81 . 

Or,  does  not  pay  a  debt,  wages,  &c.     Ld.  Somers^s  Arg.  85. 

And  in  all  cases  where  a  traverse,  or  monstrance  de  droits  does  not  lie, 
suit  ought  to  be  to  the  king  by  petition  ;  as,  if  the  king  be  entitled  by 
double  matter  of  record.  Stamf.  Praer.  74.  a.  R.  3  Leo.  15.  Both 
records  being  removed  into  the  same  court.     Lane,  58. 

If  the  king  be  entitled  by  a  record  not  traversable  ;  as,  by  a  recovery  in 
the  king's  court,  by  assent  without  title.     Stamf.  Prasr.  74.  a. 

By  an  erroneous  judgment ;  for  error  shall  not  be  allowed,  without  a  pe« 
tition.     Stamf.  Praer.  74.  a. 

If  a  stranger  brings  aprescipe  in  capile,  against  the  tenant  of  B.,  and  re- 
covers by  default,  though  B.  is  not  thereb)'  out  of  possession  of  his  seigniory, 
yet  if  the  recoveror  dies,  his  heir  within  age,  and  the  king  seizes  the  ward  ; 
B.  ought  to  sue  for  the  ward  by  petition.     Ibid. 

So,  in  all  cases  where  a  man  has  a  right,  and  in  the  case  of  a  common 
person,  his  entrj  would  be  tolled,  he  ought  to  sue  to  the  king  by  petition  ; 
as,  if  A.  disseises  B.  and  dies  seised  without  claim  made,  and  then  it  is 
found  by  office  that  A.  held  of  the  king  tn  cap i/e;  B.  has  not  any  remedy 
but  by  petition.     Stamf.  Prabr.  74.  b. 

So,  ID  all  cases  where  the  entry  would  be  tolled,  if  the  land  was  in  the 
hand  of  a  common  person.     Ibid. 

Or  where  the  party  controverts  the  king^s  title.     Per  Holt,  Skin.  608. 

But  where  the  king  seises  lands,  or  enters  without  title  or  matter  of 
record,  if  he  who  has  right  be  permitted  to  enter,  his  entry  is  not  unlawful, 
Dor  shall  it  be  an  intrusion  upon  the  king.     Ibid. 

So,  if  the  king  ru  such  case  grants  to  another,  he  may  enter  upon  the  pa- 
tentee  without  petition.     Ibid. 

So,  though  ai>  office  finds  a  title  in  the  king,  and  a  grant,  if  it  appears  by 
the  same  office  that  the  fact  is  mistaken.     R.  Dy.  101.  a. 

So,  where  an  estate  is  forfeited  by  attainder,  &c.  none  can  sue  by  petition 
before  office  found  ;  for  till   office  the  estate   is  nut   vested   in  the  king. 
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If  A.  be  attainted  in  B.  R.,  and  it  be  found  bj  inquisition  in  the  ex- 
chequer  that  he  was  seised  of  the  manor  of  D«,  this  will  not  be  double 
matter  of  record,  the  attainder  not  being  in  this  court,  to  entitle  the  king, 
that  a  suit  bj  the  owner  ought  to  be  by  petition*.    R*  Lane,  58. 

(D  79.)  To  whom  the  petition  shall  be. 

Suit  shall  be  to  the  king  by  petition,  for  goods  as  well  as  for  lands.  Stamf. 
Praer.  72.  b.  7b.  b, 

So,  it  shall  be  for  land,  where  the  king  is  seised  en  atUre  droit.  Stamf. 
Praer.  75.  b. 

But  suit  by  petition  shall  not  be  to  any  other  but  the  king.     Ibid. 

Not  to  the  queen  ;  for  she  has  no  such  prerogative.     Ibid. 

Nor,  to  the  prince.    Ibid. 

(D  80.)  How  the  proceeding  upon  it  shall  be. 

A  suit  by  petition  may  be  to  the  king  in  parliament,  or  in  chancery,  or 
other  court. 

[*]If  it  be  io  parliament,  it  may  be  established  by  act  of  pariiament,  or 
pursued  as  in  other  cases.     Stamf.  Praer.  72.  b. 

Upon  petition  out  of  parliament,  or  there  (if  it  be  not  pursued  as  a 
statute)  it  shall  be  indorsed  by  the  king  soit  droit  fait^  and  then  delivered  to 
the  chancellor.     Stamf.  Praer.  73.  a.    Mo.  639. 

Or,  a  petition  may  have  a  special  conclusion,  that  the  king  command  his 
justices  of  B.  R.  or  C.  B.  And  if  it  be  indorsed  accordingly,  it  shall  be 
pursued  there.     Stamf.  Praer.  73.  a. 

If  a  petition  be  delivered  to  the  chancellor,  there  ought  to  be  an  inqui- 
sition which  finds  the  right  of  the  party,  before  the  petition  be  depending, 
or  there  be  any  proceeding'upon  it.  Stamf.  Praer.  73.  b.  Except  where 
the  attorney^general  cop/iesses  the  su^estion.  Skin.  608.  Ld.  Somers^s 
Arg.41. 

If  the  inquest  finds  for  the  king,  there  ought  to  be  another  inquisition  till 
a  title  be  found  for  the  party.     Stamf.  Praer.  73.  a. 

If  a  petition  be  indorsed  to  B.  R.  or  C.  B.,  it  may  be  proceeded  upon 
without  an  inquisition;  for  the  indorsement  warrants  it.  Stamf.  Praer. 
73.  b. 

So,  where  no  office  is  found  to  entitle  the  king,  the  party  may  pursue  a 
petition,  without  an  inquisition  for  him.     R.  Mo.  639. 

After  a  commission,  whereon  a  title  is  found  for  the  party,  before  he  can 
interplead  with  the  king,  there  ought  to  be  a  writ  to  enquire  of  the  king's 
title.     Stamf.  Praer.  73.  b. 

And  this,  in  all  cases  where  a  petition  was  in  parliament,  or  elsewhere, 
where  land  was  in  the  king's  hand,  or  granted  to  another  ;  for  after  issue 
found,  upon  petition,  for  the  party,  the  king  shall  be  concluded  for  ever. 
Ibid. 

If  the  land  be  granted  to  another,  there  shall  be  a  scire  facias  also  against 
the  patentee.     Ibid. 

So,  where  a  petition  disaffirms  the  king's  possession,  there  ought  to  be 
four  writs  of  search  to  the  treasurer  and  chamberlains  of  the  exchequer. 
Mo.  639. 

But  writs  of  search  are  not  necessary,  where  the  petition  affirms  the  king's 
possession  ;  as,  upon  a  petition  of  right  of  dower.     R.  Mo.  639. 
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(D  81.)  By  numstrance  de  droit.    When  it  lies  by  the  common 

law. 

By  th«  comixion  law,  a  man  might  sue  to  the  king  bj  monstrance  de  droits 
if  his  title  had  appeared  by  the  same  record  bj  which  the  king  was  entitled  * 
aSy  if  the  king  was  entitled  bj  an  alienation  in  mortmain^  purchase  from 
his  Fi/lein,  from  an  alienee^  escheat,  and  the  same  office  which  found  for 
(be  king,  found  also  the  title  or  interest  of  the  party.  R.  4  Co.  55.  a« 
Per  Holt,  Skin.  609. 

So,  if  bis  title  appear  by  another  record  of  as  high  a  nature  ;  as,  if  a 
conveyance  be  to  the  king,  upon  condition  to  be  void,  if  a  fine  be  levied, 
era  recognizance  given,  or  other  matter  performed,  which  must  be  upon 
record  ;  if  he  who  made  the  conveyance  levied  the  fine,  gave  the  recogni* 
zance,  &c.  he  may  have  a  monstrance  de  droit  by  the  common  law  ;  for 
the  performance  appears  by  the  record  as  high  as  the  conveyance.  4  Co. 
55.  b.     R.  4  H.  7.  7.  b. 

So,  though  the  performance  of  the  condition  be  not  upon  record,  if  it  be 
afterwards  found  by  office.     4  Co.  55.  b. 

f*3So,  if  the  title  of  the  party  be  not  found  by  the  same  or  another  record, 
whereupon  be  sues  to  the  king  by  petition,  and  an  inquisition  be  granted 
upon  the  petition,  finding  his  right;  he  afterwards  may  have  a  monstrance  de 
A'oii  by  the  common  law.     4  Co.  57.  b. 

Bat,  if  the  title  of  the  party 'does  not  appear  by  the  record,  which  finds  a 
title  in  the  king,  nor  by  any  other  record  as  high,  he  cannot  have  a  monstrance 
de  droit  by  the  common  law,  but  ought  to  sue  to  the  king  by  petition.  4  Co« 
55.  b.     Lord  Somers's  Arg.  75« 

Though  it  appears  by  the  return  of  the  sheriff,  mayor,  &c.  to  a  diem  clau" 
sit  extremwny  or  other  writ ;  for  the  return,  though  filed  upon  record,  is  not 
so  high  as  an  office  found  per  sacramenta  proborum  hominum.     4  Co.  55.  b. 

So,  if  the  title  of  the  party  is  found  by  a  ministerial  record,  as  an  inquest 
before  an  escbeator,  &c.  when  the  king's  title  appears  by  a  judicial  record  as 
an  aLltainder,  jad|g|meDt,  &c.  which  is  higher.    4  Co.  56.  a. 

<D  82.)  When,  by  statute. 

So,  now  by  the  st.  36  Ed.  3.  1 3.  lands  being  seised  by  inquest  of  office 
before  the  escheator,  any  who  will  claim  the  lands  seised  shall  be  heard  to 
traverse  the  office,  or  otherwise  shall  have  a  monstrance  de  droit. 

And  therefore,  when  an  office  is  found,  which  is  traversable  by  that  stat- 
ute, the  party  may  have  a  monstrance  de  droit.     4  Co.  59.  a. 

Though  be  be  not  put  out  of  possession  by  th6  office.     Ibid. 

Though  the  king  be  entitled  by  matter  in  pais^  found  by  record ;  as, 
l>y  purchase  of  his  villein,  alienation  in  mortmain^  4^c.     Ibid. 

SOf  if  the  king  be  entitled  by  office,  or  nrtatter  of  record,  which  is  travers- 
able, but,  being  true,  cannot  be  traver^d,  the  party  may  have  a  monstrance  dt 
droit.     Stamf.  Prser.  7 1  • 

As,  if  it  be  found  that  the  king's  tenant  died  seised,  ^nd  the  land  descend- 
ed to  his  heir ;  where  A.  recovered  against  him  before  hii  death,  but  he  died 
before  execution.     Stamf.  Praer.  71.  a. 

Or,  the  tenant  disseised  me^     Stamf.  Prser.  71.  a.     4  Co.  54.  b. 

But,  where  the  king  was  entitled  by  double  matter  of  record,  the  party 
could  not  have  a  mo72«/r(rnce  de  droity  till  it  was  given  by  the  st.  !j!  &  3  Ed.  6. 
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8.    Stamf.  Prar.  7 1 .  b.     Or  the  title  of  the  party  be  found  by  one  of  the  re- 
cords, or  he  p1ead»  to  one,  nvJ  tiel  record.     Stamf.  Praer.  72,  a* 

In  all  cases  where  the  party  may  have  a  traverse,  or  monstrance  dt  droit, 
he  may  enter,  or  have  an  action,  if  the  king  grants  over  the  land,  4  Co, 
59,  b.  ^ 

A  monstrance  de  droits  lies  only  in  chancery,  or  the  exchequer,  except  in 
special  cases.     Per  Holt,  Skin,  609* 

The  monstrance  de  droit  recites  the  inquisition  found  for  the  king,  and  then 
shews  the  right  of  the  party,  and  prays  an  amoveas  manum.  Co.  Ent. 
402* 

If  the  attorney-general  confesses  the  title  of  the  party,  judgment  shall  be, 
quod  manus  Domini  regis  amoveantur*     4  Co.  57.  b. 

If  he  replies  to  the  title  of  the  party,  and  afterwards  confesses  it.  Co. 
£nt.  404.  b. 

[*]0r,  if  found  for  the  party  by  verdict,  or  upon  demurrer.  4  Co.  57.  b. 
Co.  Ent.  406.  b. 

So,  there  shall  be  judgment  also  for  the  mesne  issues  and  profits.  Stamf. 
Prar.  71.  a. 

If  the  plaintiff,  in  a  monstrance  de  droits  has  no  title,  he  shall  be  nonsuit- 
ed.    Sal.  448. 

And  be  cannot  have  judgment,  though  the  king  has  no  title,  if  he  himself 
bas  no  right.     Ibid. 

If  there  be  a  monstrance  de  dr'oitj  upon  an  inquisition  in  chancery,  and  up- 
on that  the  attorney-general  demurs  there,  it  shall  be  delivered  into  B.  R.  by 
the  hands  of  the  chancellor,  and  there  determined.     Sal.  448. 

But  if  the  right  of  the  plaintiff  in  a  monstrance  de  droit  appears,  or  may  be 
collected  by  the  inquisition,  or  the  inquisition  be  falsified  by  it,  judgment 
ghall  be  for  the  plaintiff,  and  the  inquisition,  as  to  him,  shall  be  avoided.  R. 
Sal.  448. 

(D  83.)  Traverse  of  office : — ^When  it  lies  by  the  common 

law. 

By  tfae  common  law,  where  the  king  was  entitled  by  office,  though  it  was 
f^lse,  the  party  could  not  have  a  traverse  to  the  office.     4  Co.  56.  a. 

Nor,  could  avoid  it  without  petition.  Stamf.  Prasr.  60.  b.  13  EkI.  4.  8. 
a.     Lord  Somers's  Arg.  77. 

Nor,  where  the  king  was  entitled  by  any  matter  of  record,  judicial  or  min- 
isterial, conveyance  of  record,  or  matter  of  fact  found  by  office  of  record.  R. 
4  Co.  55.  a. 

Though  the  office  concerned  only  a  chattel  real.  4  Co.  56*  a.  Vide 
infra. 

But,  where  fbe  office  did  not  give  a  seisin  or  possession  to  the  king,  but 
only  entitled  him  to  an  action  for  recovery  of  the  land  ;  in  such  action  the 
party  might  traverse  the  office  by  the  common  law.     4  Co.  d&.  b. 

As,  if  an  office  finds  that  the  king's  tenant  has  ceased  for  two  years,  or 
done  waste,  or  made  a  feoffment  by  collusion,  &c.  whereby  the  king  is  entitled 
only  to  his  action  of  scire  facias  against  his  tenant,  in  which  the  tenant  may 
traverse  the  cesser^  waste,  collusion,  &c.     Ibid. 

So,  by  the  common  law,  an  office,  or  inquisition  for  goods  or  chattels  per- 
sonal might  be  traversed.     Stamf.  Prser.  60.  a.     1 3  Ed.  4.  8.  a.  Vide  supra* 

As,  if  A.  be  attainted  for  treason,  or  felony,  or  outlawed  in  debt,  trespass^ 
&c.  and  an  inquisition  finds  that  he  had  such  goods  at  the  time  of  the  felony 
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oroaflawiy ;  a  stranger,  who  has  the  property,  may  traverse  it.  R.  4  Ed,  4. 
24.  a. 

[If  a  term  forbears  is  found  and  sold  on  an  inquisition  on  an  outlawry,  a 
nortgaTOe,  not  in  possesion,  shall  be  allowed  to  plead  to  the  inquisition* 
Semb.  Bonb.  104.] 

[On  outlawry,  inquisition  thereoa  returned,  levari  issued,  and  money  lev- 
ied,' be  who  has  a  statute-merchant,  and  is  in  possession  of  the  land,  may,  on 
jDotion,  have  time  to  plead  to  outlawry  and  inquisition ;  and,  on  giving  secu- 
rity, have  the  money  m  the  sheriff's  bands  repaid  him.     Bunb.  123.] 

[*]|  If,  on  inquisition,  a  man  is  found  possessed  of  a  term  in  right  of  his  wife, 
and  after  his  death  it  is  sold  on  venditioni  exponas^  the  widow  shall  be  per- 
mitted to  plead  to  the  inquisition,  though  she  has  defended  aQ  ejectment 
brov^tby  the  purchaser,  and  filed  a  bill  in  chancery.     Watt^  v^  Robin- 

SOD.J 

Soy  offices  for  information  only  are  traversable  -,  as  all  offices  qnder  the 
exchequer  seal.     Sav.  130. 

Bnt  where  by  office  or  statute  without  office,  a  particular  estate  is  vested 
in  the  king,  he,  in  the  reversion  or  remainder  dependant  upon  the  estate 
rested,  xnay  enter  upon  the  king,  (his  estate  being  determined,)  without  trsL" 
yerse,  or  Ofnoveas  mnnum,.     R.  Sal.  469^ 

So,  if  it  be  found  by  inquisition,  that  A.,  outlawed  in  a  personal  action, 
was  seised  of  lands,  which  B.  claims,  and  the  escheator  takes  the  profr. 
its  by  this  false  office  :  B.  may  disturb  him,  without  a  traverse.  Staqnf. 
Praer.  67. 

[When  an  inquisition  is  traversed*  security  is  taken  to  the  value  of  two 
years'  promts  of  the  iands^     Bunb.  25.] 

(D84.)  When  by  Statute. 

And  now  by  the  st.  34  Ed.  3.  14.  wher^  lands  are  seised  upon  an  office  of 
the  escheator,  finding  that  the  king's  tenant  alienated  without  leave,  or  held 
by  knighfs  service,  and  died,  his  bcir  within  age,  be  shall  be  received  to  tra- 
Terse  in  chancer/,  that  the  land  was  not  seisable. 

Bat  ibis  statute  extends  only  to  offices  found  virtute  brevis  aid  commissi-)' 
nisjUot  viriute  officii.     Stamf.  Praer.  60.  a.     4  Co.  57.  a. 

And  if  the  traverse  is  found  for  the  party,  he  shall  pot  have  judgment  till  a 
writ  of  procedendo  ad  judicium  be  awarded.     Ibid« 

By  the  st.  36  Ed.  3.  13.  if  land  be  seised  by  an  office  before  the  escheator 
returned  ittto  chancery,  a  man,  who  challenges  the  lands  seised,  shall  be 
heard  without  delay  to  traverse  the  office,  &c.  and  thereupon  there  shall  be 
a  final  discassion,  without  waiting  for  any  other  comqHindment* 

And  the  last  statute  allows  a  traverse  to  ail  offices  found  before  the  es- 
ebeator.     Stamf.  Praer.  61.0.     4  Co.  57.  b. 

And  to  offices  found  before  commissioners,  as  well  as  before  the  escheat- 
or.    Stamf.  Proer.  61  • 

And  by  the  st.  8  H.  6.  16.  it  is  extended  to  all  aggrieved  by  the  inquest, 
though  not  put  out  of  possession  by  the  escheator. 

And  therefore,  in  all  cases,  ^here  the  king  is  entitled  by  office,  the  party 

Sieved  may  traverse  the  point,  by  which  the  king  is  entitled  ;  as,  if  an  of- 
e  finds  a  tennre  in  capite^  jlhe  tenant  may  traverse  the  tenure.     Stamf. 
Praer.  62.  a. 

So,  he  who  has  title,  if  he  shows  his  title,  may  traverse  before  his  title  be 
found  by  record.     Stamf.  Prger.  63.  b^ 
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So,  by  the  st.  3  &  S  Ed.  6.  8.  irany  be  untruly  found  heir,  lunatic,  ididt, 
or  dead,  the  party  grieved  may  traverse  the  of&ce  or  inquisition. 

Or,  any  be  entitled  to  an  estate  of  freehold  in  lands,  found  by  office  or  in- 

auisition  to  belong  to  a  person  attainted  of  treasoii,  felony,  or  prsmunire  ;    ^ 
lough  the  king  be  entitled  by  double  matter  of  record* 

piBut  those  statutes  do.  not  allow  a  traverse,  except  where  the  king  is 
entitled  by  the  office  ;  as,  if  A.  be  attainted  for  high  treason  by  verdict  or 
act  of  parliament,  &c.  and  it  is  found  by  office,  that,  at  the  time  of  the  trea- 
son, he  was  seized  of  such  lands,  which  B.  claims  as  his  own  ;  B.  cannot 
traverse  the  office,  without  saying,  that  there  is  no  such  record  of  attainder. 
R.  4  Ed.  4.  ^1 .  29.  a.  Stamf.  PrsBr.  61.  b.  But  this  was  remedied  by  the 
Bt  3  &  3  Ed.  G.  8. 

So,  a  man  shall  not  be  allowed  to  traverse  the  office  where  he  cannot  be 
aided  by  an  office  to  the  contrary  ;  as,  if  an  office  finds  a  tenure  from  the 
king,  and  that  the  tenant  is  dead,  and  A.  is  his  heir  ;  A*  shall  not  traverse 
the  office,  that  he  is  not  heir,  if  the  tenure  be  true  ;  for  if  another  office 
should  find  him  not  heir,  it  does  not  avail ;  for  the  better  office  shall  be  ta- 
Icen  for  the  king.     Stamf.  Prser.  61.  b. 

So,  if  the  tenant  dies  seised  of  lands  in  divers  counties,  and  A.  be  found 
his  heir  of  full  age,  by  office  in  one  county,  and  within  age,  by  office  in  an- 
other coqnty  ;  he  cannot  traverse  that  he  is  not  within  age.  Stamf.  Pner. 
€2.  a. 

So,  none,  who  has  not  title,  can  traverse  an  office  which  finds  a  title  in 
the  king  ;  as,  if  an  office  finds  a  tenure  in  capite^  and  that  the  heir  is  within 
age ;  the  lord,  who  claims  a  tenure  in  socage,  shall  not  traverse  the  tenure 
in  capiU  ;  for  he  has  no  title  to  the  wardship.     Stamf.  Prcer.  63.  a. 

Nor,  a  feoffi^e,  without  making  to  himself  a  title  by  feoffinent,  license,  ali- 
enation, &c.     Ibid. 

And  it  18  not  sufficient  to  shew  a  title  by  estoppel ;  as,  a  fine,  &c.  ;  for 
the  king  shall  not  be  estopped.     Stamf.  Pr»r.  64.  a. 

So,  it  is  not  sufficient,  if  he  does  not  traverse  all  tides,  which  the  king  had 
at  the  time  of  the  traverse.     Stamf.  Prser.  64.  b. 

So,  a  termor  for  years  cannot  traverse  an  office,  which  finds  the  inheri- 
tance ©r  freehold  in  the  king.  Stamf.  Pr©r.  62.  b.  Semb.  cont.  4  Cq, 
58.  a. 

But  now  by  the  st.  2  &  3  Ed.  6.  8.  a  lessee,  copyholder,  or  any  who  has 
a  rent,  or  other  profit  op/^rendre  out  of  lands,  &c.  in  an  inquisition,  where 
the  king  is  entitled,  shall  hold  and  enjoy  his  term  or  interest,  as  if  no  inqui* 
lition  had  been  found,  or  bis  lease  or  interest  had  been  found  by  such  offiee* 

And  it  is  sufficient  for  the  lessee,  &c.  to  show  his  interest,  &:c.  without 
alleging  seisin  in  another  under  whom  he  claims ;  for  the  title  to  the  inher- 
itance is  not  traversable,  where  the  lessee,  &c.  only  supplies  the  defect  of  the 
office  or  inquisition. 

[To  an  inquisition  on  an  extent  on  an  outlawry,  the  defendant,  as  terre* 
tenant,  may  plead  that  the  party  outlawed  is  dead,  without  setting  forth  a 
special  title.     Bunb.  102.] 

[A  writ  of  diem  ciausit  extremum  shall  not  be  set  aside  on  motion,  for  de- 
fendant may  plead  to  the  inquisition.     Bunb.  118.] 

[The  traverser  of  an  inquisition  of  lunacy  found  for  the  king,  shall  be  con- 
sidered as  a  defendant,  and  therefore  the  record  shall  be  made  up,  and  car- 
fied  down  to  trial  by  the  prosecutor.     Str.  1208.] 

Yet,  the  heir,  &c.  shall  not  traverse  the  office,  without  an  office  which 
pnds  him  heir.     R.  7  Co.  45.     2  Cro.  1 86.     Vide  ante,  (D  82.) 
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[♦](D  85.)  Remedy  for  thekin^: — ^What  privileges  the  king 

shall  have  m  suits. 

The  king,  by  his  prerogative,  may  sue  id  what  court  he  pleases.  Sav,  9, 
10.    F.  N.  B.  7.  B.  32.  E. 

[When  the  revenue  is  concerned  in  the  event  of  a  cause,  it  shall  be  re- 
moved from  any  other  court  where  action  brought,  into  the  office  of  pleas  in 
Scac.     Parker,  143.] 

[Bat  the  crown  has  not  an  election  to  proceed  against  its  debtor,  either 
by  extent  or  scire  facias^  where  the  debtor  is  not  insolvent*     3  Price,  288.] 

If  the  defendant  dies,  the  action  by  the  king  docs  not  abate.  2  Cro. 
4B1.  ' 

So,  the  king  may  lay  bis  action  in  what  county  he  pleases,  in  any  person- 
al action.     1  Vent.  17.     1  Sid.  412.     Vide  Dett,  (G  12.) 

Soy  for  lands  in  any  county,  he  may  lay  his  action  in  the  exchequer,  and 
try  it  in  thatcoart.     Sav.  10. 

So,  he  may  have  a  bill  for  taking  of  goods  in  Middlesex,  and  intruding  into 
lands  in  the  county  of  N.  ;  for,  upon  not  guilty,  a  venire  facias  goes  to  each 
county.    R.  4  Leo.  26. 

rinformation  in  Scac.  for  loading  woollen  yarn  for  exportation,  may  be 
laid  in  any  county ;  the  offence  is  transitory,  and  there  are  no  negative  words 
in  (he  statute  (12  C.  2.  c.  32.)     Bunb.  236.     Parker,  1 82.] 

[If  on  a  commission  to  inquire  whether  A.  is  an  alien,  it  is  found  against 
the  king,  he  cannot  have  another  new  commission  into  the  same  county,  but 
he  may  have  a  melius  inquirendum  ;  and  if  that  also  is  found  agaii^st  the  king, 
it  is  conclusive ;  if  for  him,  A.  may  traverse.     2  Vesey.  438.] 

So,  the  king  may  amend  his  declaration  in  the  same  term.  Vau.  65. 
But  not  in  another  term.     R.  1 3  Ed.  4.  8.  a. 

So,  in  an  information  of  intrusion,  if  the  defendant  makes  a  special  title, 
he  ought  not  to  traverse  the  intrusion,  but  the  matter,  upon  which  by  the. 
information  be  is  supposed  to  be  an  mtruder.  Per  Manwood,  Cb.  Bar, 
Sbnte  cont.    Sav.  2.     Vide  ante,  (D  74.) 

In  an  information  in  the  exchequer  (if  the  king  appears  entitled  by  matter 
of  record,  Vao.  64.)  if  the  defendant  pleads  in  the  bar,  and  traverses  the 
matter  of  the  information,  the  king  need  not  maintain  his  information,  but 
may  traverse  the  matter  alleged  by  the  plea.     2  Cro.  481.     Sav.  64. 

So,  in  a  traverse  of  an  office  which  finds  a  title  to  the  king,  the  king  may 
traverse  the  title  of  the  party,  or  maintain  the  office  at  his  election.  Stamf. 
Pner.  65.  a.    Vau.  64. 

So,  if  the  king  has  several  titles  traversed,  he  may  maintain  all,  or  only 
one  at  his  election.     Stamf.  Prser.  65.  a. 

So,  the  king  may  waive  his  replication  in  another  ternt,  when  the  defen- 
dant is  ready  to  rejoin.     R.  2  Rol.  4 1 . 

So,  in  an  information  the  king  may  waive  his  demurrer  to  the  defendant's 
olca,  and  reply  to  issue.  Cro.  Car.  347.  Vau.  Qb.  Hard,  455.  PI. 
t^om.  322.  a. 

[If  defendant  pleads,  and  attornc} -general  does  not  reply  or  demur  [*]in 
reasonable  time,  the  court  may  give  judgment  for  defendant  as  if  plea  con- 
fessed ;  but  attorney-general  should  first  be  attended.     Parker,  50.] 

AnA  the  defendant  cannot  waive  his  plea,  and  plead  the  general  issue, 
without  the  consent  of  the  attorney-general.     Cro.  Car.  347.     2  Rol.  4 1 . 

£lf  on  a  scire  facias  out  of  the  petty  bag  to  repeal  letters  patent,  one  de- 
fendant has  pleaded  to  issue,  and  as  to  the  other  demurrer  was  joined,  the 
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king  may  bring  on  either  tho  trial  or  the  demurrer  first,  as  he  pleases.  Siu 
266.] 

So,  ader  issue  joined,  the  king  may  waive  the  issue,  and  demur.  Stamf. 
Prmr.  65.  b.     In  the  same  term.     Van.  65.  Hard.  455.     PI.  Com.  322.  a. 

Or,  take  another  hsue  in  the  same  term,  though  not  in  another  term. 
Stamf.  FrsBr.  65.  b.     Vau.  65.     13  Ed.  4.  8.  a. 

But,  if  the  king  joins  issue  upon  a  traverse  of  his  title,  he  cannot  after- 
wards waive  it,  to  traverse  (he  title  of  the  defendant.  Semb.  Vau.  64.  I 
Mod.  276.     R.  13  Ed.  4.  8,  a. 

So,  in  the  exchequer,  no  nisiprius  shall  be  granted  where  the  king  is  a 
party,  where  the  attomey-geoerai  does  not  consent.     Sav.  2. 

So,  the  trial  shall  be  at  nisi  priusj  and  not  in  bank,  if  the  king  by  letter  re- 
quires it.     Cro.  Car.  3%9, 

Though  it  be  upon  an  indictment  removed  by  certiorari.     Cro.  Car.  348. 

So,  the  king  shall  take  advantage  of  an  estoppel,  though  no  party  to  the 
record  ;  for  he  is  always  present.     Vide  Estoppel,  (D). 

So,  if  a  title  appears  upon  record  for  the  kmg,  the  court  ex  o^cto  shall 
judge  it  for  him.     Cro.  Car.  590. 

So,  if  the  attorney -general  confesses  the  plea  of  the  party,  and  thereupon 
he  be  discharged,  where  the  plea  is  no  bar  in  law,  the  king  shall  not  be  bound ; 
for  though  a  confession  by  the  attorney-general  in  a  matter  of  fact  binds  the 
king,  it  is  not  so  in  a  matter  of  law.     Semb.  Hard.  170. 

But  after  a.  distringas^  and  jury  returned  upon  it,  the  attorney-general  can* 
not  at  his  pleasure  stay  trial.     Qu.  4  Leo.  32. 

Neither  can  he  waive  the  issue  after  verdict.     Hard.  455* 

[Prisoner  at  the  king\s  suit,  brought  up  by  haf^eas  cor^u5,  cs\nnot  be  com- 
mitted to  the  Fleet  without  consent  of  the  crown,  because  the  king  may 
choose  to  commit  him  to  what  prison  he  pleases^     Barnes,  385.  388.] 

(D  88.)  No  time  runs  against  the  king. 

So,  the  king  shall  not  be  prejudiced  by  his  neglect  to  pursue  his  right. 

So,  where  the  king  is  patron  of  a  church,  a  lapse  does  not  incur  for  not 
presenting  within  six  monthsr     Vide  Esglisc,  (H.  6.  9.  1 1,  12.) 

So,  if  the  king's  goods  are  wrecked,  the  lord  shall  not  have  them  for  the. 
king's  not  proving  his  property  within  a  year  and  a  day  \  for  he  may  do  it 
at  any  time*     2  Inst.  168. 

If  the  king's  debt  be  not  recovered  before  another  takes  execution,  the 
king  shall  not  be  prejudiced  ;  for  nullum  tempus  occurrit  reei.  Hard.  25. 
Vide  Dett,  (G  8.) 

[♦JBy  M.  Cb.  9.  H.  3,  29.  nullus  liber  homo  capiatur^  imprisonetur^  dis- 
seisietur  de  libera  tenemento,  Ubertaiibus^  liberis  consuetudinibus  suisj  ullage^ 
turj  exuletur^  aut  aliquo  modo  destruatur,  nee  super  eum  ibimus^  aitt  mittemus 
nisi  per  judicium  parium  suorwn^  vel  per  legem  terra* 

JfiJli  vendemus^  nulli  negabimus^  aut  dtfferemus  justitiam^  aut  rectum* 

And  therefore  the  lands  or  goods  of  none  shall  be  seised  by  the  king,  ex- 
cept by  course  of  law.     2  Inst.  4G. 

[By  Stat.  9  G.  c.  3.  16.  the  king  shall  not  sufi,  &c«  c^ny  person,  &c.  for 
any  lands,  &c.  (except  liberties  and  franchises,)  on  any  title  which  has  not 
first  accrued  within  sixty  years  before  the  commencement  of  such  suit,  un- 
less he  has  been  answered  the  rents  within  that  time,  or  they  have  been  in 
charge,  or  stood  insuper  of  record,  and  the  subject  shall  quietly  enjoy  against 
the  king,  and  all  claiming  under  him  by  patent,  &c.l 

[This  extends  not  to  estates  in  reversion  or  remainder,  or  Umited  estates.l 
[*91]  >  ..  J 


Prerogatives  which  regard  time  of  peace.  91 

[These  lands  shall  be  held  an  the  usual  tenures,  &c.] 
Usual  fee-farm  rents  confirmed.] 

[Putting  in  charge,  standing  insupery  &c«  good  onlj  when  on  verdict,  de- 
murrer, or  hearing,  the  lands,  &c.  have  been  given,  adjudged,  or  decreed  to 
the  Ving«] 

(D  87,)  The  revenue  of  the  kmg ;  how  disposed : — The  per- 
sonal revenue. 

No  officer,  nor  all  together,  can  dispose  of  the  king's  treasure  ex  officio* 
9  Rol.  (180.)  I.  35.     1 1  Co.  91.  b.     Lord  Somers's  Arg.  57. 

Thou^  it  be  for  the  honour  or  profit  of  the  king.     2  Rol.  (180.)  1.  35. 

So,  Ihe  court,  or  l>arons  of  the  exchequer,  cannot  dispose  of  the  king's 
treasure  out  of  his  exchequer  to  a  grantee  of  the  king  by  any  judgment  upon 
the  exhibiting  ofa  patent  to  them.  R.  per  Treby  and  Lord  Chancellor  So« 
mens,  5  Mod.  46.  62.  Cont.  per  Holt  and  other  J.  Skin.  (>1 1.  Lord  So- 
mers's  Aig.  128. 

So,  no  treasure  can  be  disposed  of,  but  by  the  great  or  privy  seal.  Lord 
Somers^s  Arg.  56. 

Not  by  warrant  of  the  treasurer  and  under-tre.asurer.  1 1  Co.  91.  Lord 
Somers's  Aig.  58» 

So,  every  one  who  receives  money  issuing  out  of  (he  exchequer,  without 
due  warrant,  is  accountable  for  it.     Mad.  27 1  •     Vide  Dett,  (G  1 .) 

Bat,  by  the  writ  or  warrant  of  the  king,  or  the  barons  of  the  exchequer, 
to  a  sheri£^  &c.  such  payment  may  be  directed  out  of  the  money  m  his  hands, 
which,  upon  producing  such  warrant,  shall  be  allowed  upon  his  account* 
Mad.  248. 

And  upon  such  warrant  the  settled  alms  and  liveries  were  usually  paid. 
Mad.  248. 

And  frequently  sums  for  the  service  or  debts  of  the  king.     Mad.  250. 

So,  upon  a  bill  of  such  expense  made,  &c.  the  chancellor  issues  a  writ  of 
allocate.     Mad.  27  L 

So,  the  king  issued  sometimes  by  way  of  prest,  or  imprest,  out  of  the  re- 
ceipt of  bis  exchequer,  &c.  money  for  such  a  service ;  for  which  the  re- 
ceiver became  accountable  to  the  king.     Mad.  266. 

f^JAnd  such  imprest  was  upon  a  writ  or  mandate  of  the  king,  under  the 
great  or  privy  seal,  directed  to  the  chief  justice  and  barons,  or  to  the  trea- 
surer and  chamberlains,  and  founded  upon  a  bill  or  certificate  of  the  exche- 
quer, or  other  matter  of  record.     Mad.  268.     (Reg.  1 92,  1 93.) 

Or,  by  a  /i(era/e  directed  to  the  treasurer  and  chamberlains,  commanding 
them  liberart  de  thesauro  nostro  such  a  sum.     Mad.  268.     (Reg.  1 92,  193.) 

And  such  liberate  was  pro  hac  rtc«,  or  for  a  payment  ahjiuatim^  which  is 
called  a  dormant  or  current  liberate*     Ibid. 

(D  88.)  The  lands  and  real  revenue. 

The  kmg  may  dispose  of  his  lands  and  other  real  revenue  of  inheritance, 
by  bis  patent,  to  others,  when  he  pleases.     PI.  Com.  2 1 3.  b. 

And  not  only  lands  which  he  has  by  descent  or  purchase,  but  also,  which 
are  settled  upon  him,  his  heirs  and  successors,  by  parliament.  K.  5  Mod. 
47.  55.     Skin.  602.  605. 

So,  the  customs,  excise,  &c.  given  to  him  and  his  heirs.  5  Mod.  56. 
Skin.  602. 

Soy  the  king  may  mortgage  his  lands. 
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And  the  mortgagee  ought  to  demand  the  money  at  the  day,  at  the  receipt 
of  the  exchequer  ;  otherwise  the  king  may  reenter.     R.  Mo.  556,  557. 

So,  the  king  may  grant  a  rent-charge,  or  annual  sum,  to  be  paid  out  of 
his  possessions  or  revenue.     Per  Holt,  Skin.  607. 

And  if  he  grants  an  annuity,  or  annual  payment  of  a  sum,  it  does  not 
charge  his  person,  but  his  possessions.     Skin.  607. 

i    And  such  annuity  or  rent-charge  is  assignable  to  another,  in  part  or  in 
the  whole.     Ibid. 

So,  the  king  may  convey  lands  of  which  he  is  seised  in  right  of  the  duchy 
of  Lancaster,  by  feoffment,  and  there  ought  to  be  livery  by  attorney.  R.  1 
Lev.  29.     Not  when  united  to  the  crown.     PI.  Com.  214.  a. 

But  by  the  st.  1  Ann.  7.  s.  5.  all  grants,  &c.  by  the  queen  or  her  succes- 
sors, after  the  25th  of  March,  1702,  of  any  manors,  lands,  &c.  (advowsons 
of  churches,  and  vicarages  excepted,)  shall  be  void,  except  made  for  a  term 
of  thirty-one  years  or  under,  or  for  three  lives,  or  for  a  term  determinable 
on  one,  two,  or  three  lives,  or  in  reversion,  making  up  the  term  of  thirty- 
one  years,  or  three  lives,  &c.  to  commence  from  the  date  or  making,  sub- 
ject to  waste,  and  reserving  the  usual  rent  or  more ;  or,  if  no  rent  before, 
reserving  a  rent  not  leas  than  a  third  part  of  the  clear  yearly  value,  payable 
to  the  queen  and  her  successors  during  the  whole  term. 

Provided  building  leases  may  be  for  fifty  years,  or  three  lives,  &c. 

And  the  hereditary  excise,  revenue,  of  the  post-office,  first-fruits  and 
tenths,  fines  for  writs  of  covenant  and  entry  at  alienation  office,  post-fines, 
ivine-Iicenses,  sherifis'  prefers  and  compositions,  and  seizures  for  uncustom- 
ed and  prohibited  goods,  shall  not  be  alienable,  but  for  the  life  of  the  king, 
who  grants  them. 

[Stat.  17  G.  3.  c.  17.  directs  Enfield  Chace  to  be  divided  and  inclosed.] 

[N.  B.  It  is  surmised  this  act  will  lead  the  way  to  the  improvement  P}of 
other  of  the  king's  lands,  now  yielding  little  profit,  and  that  it  was  promoted 
by  the  earl  of  Clarendon,  chancellor  of  the  duchy,  with  that  view.] 

[See  as  to  the  sale  of  the  land  revenues  of  the  crown,  26  G.  3.  c.  87* 
30  G.  3.  c.  50.  34  G.  3.  c.  75.  48  G.  3.  c.  73.  52  G.  3.  c.  161.  53 
G.3.  c.  121.  54G.  3.  c.  70.  55  G.  3.  c.  55.  56G.  3.  c.  128.  57G. 
3.  c.  97.J 

(D  89.)  When  lands  shall  be  divested  out  of  the  king  : — By 

office. 

As  the  king  takes  by  matter  of  record,  so,  generally,  his  estate  shall  not 
be  devested,  without  office  or  other  matter  of  record. 

As,  if  land  be  given  to  the  king  by  deed  enrolled,  upon  a  condition  ;  the 
grantor  cannot  enter  for  the  condition  broken,  without  office. 

But  where  the  king's  estate  depends  upon  the  estate  of  another,  if  the 
fonner  be  defeated,  the  remainder  to  the  king  shall  be  devested,  without 
office  ;  as,  if  land  be  granted  to  A.  for  life,  with  power  of  revocation,  remain- 
der to  the  king ;  if  the  uses  are  revoked,  the  king's  remainder  is  devested 
wiihout  more.     R.  2Rol.  215. 1.  45. 

So,  if  an  estate  be  demised  to  A.  for  life,  remainder  to  the  king,  upon 
condition,  that  if  the  lessor  pays  to  A.  10/.  he  shall  re-enter;  if  he  pays  he 
may  re-enter,  and  devest  (he  remainder  in  the  king  without  office.  R.  2 
Rol.215.  1.  35.     Mo.  546. 

(D  90.)  By  judgment : — Ouster  les  tamns. 

If  upon  a  petition,  monstrance  de  droUj  or  traverse,  the  plaintiff  recovers, 
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jadgment  shall  be  given  quod  manits  domini  regis  amoveaniiur ;  and  there- 
upon  a  writ  of  ouster  Us  mains  goes,  which  is  to  the  effect,  that  the  plaintiff 
iball  have  his  lands,  seised  by  the  king,  out  of  the  king's  hands*    Stamf. 
Pnsr.  77,  b« 
Vide  ante,  (D  82.) 

Pl^EROGATIVE    CoURT.      Vide  CoURTS,  (N  2.) 

PRESCRIPTION. 

(A)  WHO  MAY  MAKE  IT.  p.  94. 

(B)  WHO  NOT.  p.  94. 

(C)  WHAT  THINGS  MAY  BE   CLAIMED  BY  PRESCRIPTION: 

p.  94. 

(D)  WHAT  NOT.  p.  95. 

(E)  WHAT  SHALL  BE  A  GOOD  PRESCRIPTION. 

(E 1.^  Must  be  time  out  of  mind*  p.  85. 

'E  2.)  Must  have  a  long  and  quiet  usage.  p»  96: 

IE  S.)  Must  be  certain.  t)«  97. 

E4.)  Must  be  reasonable,  p.  97* 

[*](F)  WHAT  SHALL  NOT  BE  GOOD. 

(F  1.)  P^scription  against  the  king.  p.  98. 

(F  2.)  To  do  a  wrong,  or  a  nusance.  p.  98. 

(F3.)  Contrarf  to  a  statute,  p.  99. 

(F  4.)  Contrary  to  another  prescription,  &c.  p.  99. 

(G)  HOW  A  PRESCRIPTION  SHALL  BE  DESTROYED,  p.  lOOi 
(H)  HOW  PLEADED,  p.  100. 

(A)  WHO  MAY  MAKU  IT. 

f  All  prescriptions  must  have  &  legal  origin ;  but  custom^  need  not.  6  Co.. 
59.     Hob.  86.     1  Vent.  383«  386.     U  Mod.  148.  161.     Doug^l.  126.] 

A  prescription,  regularly^  ought  to  be,  bj  a  m^n,  in  him  and  his  ancestors, 
or  in  bim  and  those  quotum  stalum  ille  habei^  or  by  a  corporation^  in  them 
and  their  predecessors.     Co.  L.  113.  b.     Vide  post,  (H). 

Yet  ao  officer  may  prescribe  in  him  and  all  those  quorum  statum  habet* 
Kit.  106. 

So,  the  chancellor  may  prescribe,  that  be  and  alt  chancellors,  &c.  hate 
used,  time  whereof,  &c.  though  he  be  not  a  corporation,  and  has  the  office 
only  at  will.     Ibid. 

So,  the  Ch.  J.  of  B.  may  prescribe,  that  he^ind  all  Ch.  Justices  of  B.  haTe 
used  to  grant  such  offices.     Ibid. 

So,  a  Serjeant  at  law,  that  he  and  all  Serjeants  have  used  to  be  impleaded 
by  bill,  and  not  by  original.     2  Rol.  264.  1.  10. 
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An  attorney,  that  he  and  all  attornies  of  the  same  court  hav«  privilege. 
2Rol.  264, 1.  15. 

An  under-sheriff,  that  he  and  all  under-sherifis  have  used  to  take  such  fees* 
2  Rol.  264.  I.  27. 

(B)  WHO  NOT. 

But  where  an  officer  is  only  at  will,  it  is  more  proper  to  allege  a  custono', 
than  to  make  a  prescription ;  as,  the  Ch.  Justice  of  B.  maj  allege  a  custom, 
that  every  Ch.  Justice  of  B.  hath  used  to  make  a  grant  of  such  an  office.  2 
Rol.  264. 1.  20. 

So,  a  sheriff  cannot  prescribe,  that  he  and  all  sheriffs  have  used,  &c.  for  he 
16  but  an  annual  officer,  and  removable  at  will.    2  Rol,  264.  I.  23. 

[None  can  prescribe  (for  right  of  common)  but  such  whose  interests  are 
permanent ;  therefore  tenant  at  will  or  for  life  cannot  prescribe,  nor  the  oc- 
cupierof  a  house ;  but  they  may  in  the  usage  and  custom  of  the  vill.  2 
Wils.  258.] 

[A  copyholder  cannot  prescribe  in  a  qm  estate j  because  the  freehold  in- 
terest is  in  the  lord.     Doug.  713.] 

(C)  WHAT  THINGS  MAY   BE  CLAIMED  BY  PRESCRIPTION. 

AH  franchises  or  privileges,  which  a  man  may  have  without  a  title  [*]aD- 
pearing  upon  record,  he  may  claim  by  prescription ;  as  waifs,  estrays,  wrecks 
treasure-trove,  &c.  Co.  L.  114.  b.  2  Rol.  270.  1.  45.  5  Co.  109.  Vide 
Waife.    Vide  Franchises,  (A  1 .) 

So,  royal  fishes ;  as,  whales,  stui*geons,  &c.    Co.  L.  114.  b. 

So,  a  park,  warren,  &c.     Ibid. 

So,  fairs,  markets,  frank-foldage,  toll,  &c.     Ibid. 

[The  general  rule  with  regard  to  prescriptive  claims  is,  that  every  such 
claim  is  good,  if  by  possibility  it  might  have  had  a  legal  commencement.  Aa 
exception  to  this  rule  is  the  claim  to*  toll  thorough,  where  it  is  necessary  to 
shew  expressly  for  what  consideration  it  was  granted  ;  though  there  seems  to 
be  no  reason  for  the  exception.     1  T.  R*  667.1 

A  corporation  may  be  by  prescription.     Ibid. 

So,  a  man  may  claim,  by  prescription,  liberty  to  hold  courts,  a  eourt-Ieel^ 
hundred,  &e.    Co.  L.  1 14. 

The  custody  of  a  gaol,  &c.     Co.  L.  114.  b. 

So,  a  man  may  claim  by  prescription,  to  be  tenant  in  common  with  ano- 
ther..   Lit.  s.  aiO.     2  Rol.  264. 1.  32. 

[So,  a  man  may  prescribe  to  be  exempted  from  serving  on  juries  ;  these 
exemptions  are  not  taken  away  by  any  of  the  statutes  concerning  juriea.^ 
Doug.  188.} 

(D)  WHAT  NOT. 

But  franchises  or  liberties,  which  cannot  be  seised  as  forfeited  before 
the  cause  of  forfeiture  appears  upon  record,  cannot  be  claimed  by  prescrip- 
tion) as,  bona  et  eatalla  proditorum,  felon,,  felon,  de  se^  fugitivor.^  lUlagai,^ 
atit  in  exigend,  posiior.  Co.  L.lH.a.  2  Rol.  270.  I.  20.  Vide  Waife 
(B— C— D).^    Vide  Franchises,  (A  2.) 

Deodand,  sanctuary,  &c.  Co.  U  114.  a.  Vide  Waife,  (E  1, 2.)— Abju- 
ration (D)r 
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Priyilcge  to  make  a  coirporatioo,  coroner,  coDS.ervator  of  the  peacCy  &c» 
Co.  L.  1 1 4.     Vide  Franchises,  (F  5.) 

To  have  a  conusance  of  pleas,  &c.    Co.  I^.  114.  a»    Vide  Courts,  (P  3.) 

So,  a  man  cannot  make  titiie  to  land,  hj  prescription.  Co.  L.  1 14.  b.  3 
RoU  S64.1.3. 

I  Hot  a  right  to  erect  a  building  on  the  land  of  another.     Cortelyou  Vp 
-  Van  Brandt,  2  Johns.  Rep.  357.  | 

Nor  can  he  claim  to  be  joint-tenant  with  another ;  for  the  survivor  takes. 
Co.  L.  195.  b. 

Yet  a  man  may  claim  a  county  palatine  bj  prescription,  and  in  respect 
thereof,  to  have  6oita  et  catalla felonry  ^lc.  Co^  L*  IH.  b.  Vide  Fran- 
chises, (D  1 .) 

(E)  WHAT  SHALL  BE  A  GOOD  PRESCRIPTION, 

(E  K)  Must  be  time  out  of  mind. 

To  every  prescription  there  are  two  inseparable  incidents  ;  time  and 
usage.    Co.  L.  IIS.  b.     Vide  Copyhold,  (S  2.) 

Prescription  and  time  whereof  no  memory  runs  to  the  contrary,  are  all  one 
in  law.     Lit.  s.  170. 

And  (his  is  understood,  not  only  of  the  memory  of  any  one  living,  [^Jbut 
also  of  proof  by  any  record  or  writing,  or  otherwise  to  the  contrary ;  ioi  that 
shall  be  said  within  memory.     Co.  L.  1 1 5.  a. 

(Thus  a  lease  of  ground  for  fi Ay-six  years,  to  be  a  passage,  shews  it  is  not 
by  prescription^  and  suffering  it  to  be  used  for  three  or  four  years  after  the 
expiration,  will  not  amount  to  a  gift  to  the  public.     Str.  909.] 

And  therefore  where  there  is  any  proof  of  the  commencement,  or  original, 
of  any  thing,  it  cannot  be  claimed  by  prescription ;  as,  if  a  vicarage  be  en- 
dowed dt  mhmtis  decifnis  1310,  and  the  parson  appropriate  be  sued  by  the 
vicar  for  them ;  the  parson  cannot  prescribe  against  such  demand ;  for  his 
prescription  must  begin  after  the  endowment,  which  is  within  time  of  memo- 
ry.    R.  2  RoL  269.  L  50. 

So,  tiioogii  a  prescription  be  alleged  for  things  spiritual  or  ecclesiastical, 
it  oogbt  to  be  time  whereof,  &c.  though,  by  the  canon  law,  it  is  restrained  to 
forty  years.     2  Inst.  653. 

Yet  where  the  conunencement  and  original  were  before  the  tim.e  of  king 
fU  1.  it  mav  be  claimed  by  preacription  ;  for  all  time  before  R.  1.  is  oallqd 
time  out  of  memory^upon  an  equitable  construction  of  the  st.  W.  2.  which 
lioMts  it  for  a  writ  of  right.     2  Rol.  269. 1.  10.— 45. 

[A  grant  or  charter  from  the  crown,  which  ought  to  be  by  matter  of  re- 
cord, may,  tinder  circumstances,  be  presqmed,  though  within  time  of  legal 
memory.    Cowp.  102.J 

[A  presumption  founded  on  a  possession  of  350  years  was  adjudged  hy  the 
court  a  sufficient  ground.     Ibid.] 

And  therefore  in  an  annuity  claimed  of  a  prior  by  prescription,  if  it  be 
pleaded  that  the  priory  was  founded  within  memory,  he  ought  to  shew  the 
ibandation  since  the  reign  otR.  1.  began.     2  Rol.  268.  1.  25.  269. 1.  50. 

So,  a  charter,  &c.  before  the  time  of  R.  1.  may  be  used  as  evidence  of  a 
preacription  for  a  thing  eranted  by  the  charter.     2  Rol.  268. 1.  5. 

fThe  rule  with  regard  to  prescriptions,  is,  that  every  prescription  is  good, 
if  by  any  possibility  it  can  be  supposed  to  have  had  a  legal  commencement. 
1  T*  R*  667.J 

LAn  ancient  grant  with9ut  date  does  not  necesss^rily  destroy  a  prescriptive 
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right ;  for  it  may  be  either  before  time  of  memory,  or  in  con&rmatioD  of 
sacb  prescriptive  right,  ^hich  is  matter  to  be  left  to  a  jury,  t  Bl«  Rep* 
989J 

[rossession  for  above  100  years  of  a  pew  in  a  church  is  pot  a  sufficient 
title  to  maintain  an  action  on  the  c^se  fer  disturbance  in  the  enjoyment  of  it ; 
but  the  plaintiffmust  prove  a  prescriptive  right  or  a  fkcalty,  and  should  claim 
it  in  his  declaration  as  appurtenant  to  a  messuage  in  the  parish.  1  T.  R. 
.428.1 

[U  ninterrupted  possession  of  a  pew  in  the  chancel  of  a  church  for  thirty 
years,  is  presumptive  evidence  of  a  prescriptive  right  to  the  pew  in  an  ac*- 
tton  against  a  wrong-doer ;  but  that  presumption  may  be  rebutted  by  proof 
that  the  pew  was  not  in  ei^istence  thirty  years  ago*    5  T«  R«  S96*] 

,(E  3.)  Must  have  a  long  and  quiet  usage. 

So,  every  prescription  ought  to  have  long,  continual,  and  peaceable  usage, 
or  enjoyment.     Co.  L.  1 18.  b. 

r*JAnd  therefore,  if  repeated  usage  cannot  be  proved,  the  prescription 
fails. 

So,  if  an  usage  wi(hin  time  of  memory  cannot  be  proved,  the  prescription 
£atils ;  as,  if  a  town  was  incorporated  before  the  time  of  R.  1  •  and  their  fran- 
chises were  never  afterwards  used,  they  are  lost.     3  Rol.     368. 1.  53. 

Yet  a  tortious  interruption  of  the  usage,  for  ten  or  twenty  years,  does  not 
destroy  a  prescription ;  as,  if  a  prescription  be  alleged  of  a  modus  for  tithes 
of  lambs,  and  it  be  found  that  such  modus  was  paid,  time  whereof,  JEctill 
twenty  years  last,  and  for  that  time  tithes  in  specie ;  yet  the  verdict  is  for 
the  prescription.    Co.  L.  1 14.  b.     3  Inst.  653. 

So,  if  the  plaiiitiffin  a  writ  of  mesne  prescribes  for  acquittal,  and  it  be 
found,  that  at  all  times  there  was  acquittal,  till  a  purchase  by  the  grandfather 
of  the  plaintiflT,  and  since  no  acquittal,  the  verdict  is  for  the  plaintiff.  Co. 
L.  114.  b.     9  Rol.  371. 1.  40. 

If  a  man  prescribes  for  common,^  and  the  usage  was  discontinued  for  many 
years  by  a  lease  of  the  terre-tenant.     2  Inst.  654. 

If  tenants  of  ancient  demesne,  by  coercion,  have  paid  toll,  &c.  for  maay 
years.     2  Inst.  654. 

[If  an  impropriator  makes  a  lease  of  a  farm,  and  all  tithes  thereto  belong- 
ing, or  therewith  usually  letten,  and  afterwards  makes  a  lease  of  the  rectory, 
and  the  lessees  of  the  rectory  have  usually  received  the  tithes  of  the  famo, 
and  the  lessees  of  the  farm  never  have  ;  the  tithes  shall  be  paid  to  the  lessee 
of  the  rectory.     But  as  to  the  impropriator  himself.  Q.     Bupb.  274.] 

I  The  erection  of  mill  and  dam  upon  a  stream  of  water,  and  the  mere  oc- 
cupation thereof,  unaccompanied  with  such  length  of  time  as  that  a  grant 
may  be  presumed,  will  not  give  an  exclusive  right.  Piatt  v.  Johnson^  15 
Johns*  R^p*  313.     Vide  lograham  v.  Hutchinson,  3  Conn.  Rep.  5a4. 

Where  an  easement  has  t>een  enjoyed,  without  interruption  for  60  years 
and  more,  an  original  grant  will  be  presumed.  Young  v.  Collins,  2  Browne, 
392. 

So,  where  land  has  been  possessed  for  90  years,  in  the  midst  of  a  thickly 
settled  district,  a  grant  from  the  commonwealth,  or  at  least,  the  right  of  pre- 
emption, will  be  presumed.  Muther  v.  Trinity  Church,  3  Serg.  &Rawle« 
509.     Vide  Archer  r.  Saddler,  3  Hen.  Si  Munf.  570. 

As  to  length  of  time  and  usage,  vide  Gayetty  v.  Bethune^  14  Maar^k 
IJep.49.  {  1  • 
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(E  9.)  Must  be  certain. 

So,  a  preflCriptioD  ou^t  to  be  certain ;  and  therefore,  a  custom  or  pre* 
seriptioQ  for  copyholders  ^ajrine  to  the  lord,  for  a  fine  upon  a  death, 
two  yeara^  rent  or  less,  is  ill.  R.  2  Rol.  264.  1.  54.  Vide  Copyhold, 
(S  19.) 

So,  a  prescription  to  pay  for  tithes  1  J.  or  thereabouts  for  ewtvj  acre  of 
arable.     R.  3  Rol.  365.  ]•  5. 

Bat  a  prescription,  that  magna  pars  fivuli  run^*  &c.  is  good ;  for  it  is 
BOt  necessary  to  show  how  much.     R.  4  Co.  88.  b. 

[And  a  prescription  to  take  three  bushels  of  barley  out  of  every  ship's 
cargo  of  bariey  brought  upon  the  key  for  exportation,  is  good.  Str.  1 228. 
¥ras.91.] 

That  tie  ought  to  have,  as  appurtenant  to  his  house,  so  much  estpvers  as 
a  man  can  dig  in  one  day,  without  saying,  to  be  burnt  in  his  house ;  for  it 
is  ascertained  by  being  confined  to  so  much  as  a  man  can  dig  in  one 
day.    R.  I  Lev.  931. 

(E  4.)  Must  1t>e  reas(onable. 

So,  CYery  prescription  ought  \o  be  reasonable ;  and,4hererore,  a  man  can* 
not  prescribe  for  an  heriot  upon  the  death  of  every  stranger  within  his  ma- 
nor.    Vide  Copyhold,  (S  3,  &c.) 

Nor,  for  warren  in  the  lands  of  a  stranger,  which  are  not  within  his  fee, 
or  seignioiy.    S  Rol.  265*  1.  52. 

Nor,  for  setting  out  his  tithes  without  the  view  of  the  parson.  li. 
Hob.  107.  , 

£*'|So,  a  man  cannot  prescribe,  that  he  and  his  ancestors,  seised  of  the 

manor  of  C,  have  been  exempted  from  the  government  of  the  mayor  of 
London  (where  it  lies)  and  his  officers ;  for  that  would  be  to  be  without 
government.    R.  2  Rol.  265. 1.  20. 

Nor,'  that  \ie  has  the  assize  of  bread  and  ale,  and  the  search  and  correction 
of  weidiits  and  measures,  without  having  a  court  for  it  \  for  that  is  proper 
to  flie  Teet    R.  2  Rol,  265.  h  25. 

Nor,  that  no  forester,  sheriff,  &c.  intermeddle  in  his  manor,  if  he  has  not 
%  court  there.    Jon.  27 1  • 

So,  a  sheriff  cannol  prescribe  for  the  taking  of  gifts  for  doing  his  office.  2 
Rol.  266.1.  10.50. 

So,  a  lord  of  a  leet,  who  has  no  land  besides  his  leet,  cannot  pre- 
aeribe  to  have  the  wasts  of  the  town  where  his  leet  is,  gainst  the  lord  of 
the  same  town.    2  Rol.  266. 1.  52. 

^  Bat  a  prescription  may  be  reasonable,  though  it  be  unusual,  or  inconve- 
nient; as,  a  man  may  prescribe  for  a  way  over  a  church-yard,  or  through  the 
chnrcb.    2  Rol.  265. 1.  40. 

For  utwtrs  for  repairing  or  building  new  houses.  Per  three  J.  2 
Cfo.  25. 

So,  a  corporation  may  subscribe  for  3c/.  per  pound  of  all  merchandize  in 
snch  a  port,  in  respect  that  it  is  owner  of  the  port,  and  maintains  the  key, 
and  a  crane,  and  perches  for  the  directing  ships  in  the  channel.  R.  2  Rol. 
265. 1.  30.     Vide  Copyhold,  (S.  18.) 

A  lord  of  a  manor  may  prescribe  for  foldage,  and  that  none  erect  hurdles 
there  in  his  own  land,  without  license.     R.  1  Leo.  1 1  • 

[A  lord  of  a  manor  may  prescribe  for  tojl  of  all  goods  landed  within  the 
manor  in  consideration  of  repairing  a  wharf  within  the  manor;  though  the 
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prescription   be  laid  mote  extemrtly  tbao    th^   consideration  alleged* 
Cowp.  47.] 

[The  lord  of  a  franchise  is  not,  as  such,  bound  to  repair  a  gaol  within  it ; 
but  be  may  be  subject  to  such  a  charge  by  immemorial  usage.  6  T^  R* 
373.] 

(F)  WHAT  SHALL  NOT  BE  GOOD. 

(F  1.)  Prescription  against  the  king. 

But  a  prescription  is  not  good  which  runs  against  the  king^s  rigl^t ;  for 
nullum  tempus  occurrit  regi.  2  Rol.  364.  1.  40,  [Vide  stat.  9  Geo.  3.  c. 
36.     Vide  Copyhold,  (S  12.)] 

As,  if  the  l^ing  was  patron  of  right  of  a  chapel,  no  other  can  hare  it  by 
prescription.     2  Rol.  364.  1.  42» 

[Yet  if  a  man  claims  tythe-hay,  under  an  express  grant  of  the  king,  and 
has  never  received  any  for  many  (as  1 20)  years,  he  shall  not  recover  it. 
Bunb.  262.] 

So,  a  man  cannot  prescribe  to  have,  or  be  discharged  of,  the  great  custom, 
which  is  an  antient  revenue  of  the  crown.     R.  2  Rol.  264.  1.  45. 

So,  a  prescription  Tor  toll,  wreck,  &c.  does  not  extend  to  the  king's  goods. 
Dav.  33.  b. 

(F  2.)  To  do  a  wrong,  or  a  nuisance. 

So,  a  man  cannot  prescribe  to  do  a  wrong  or  a  nuisance ;  as,  to  erect  a 
dove-cole.     R.  2  Rol.  265.  I.  10.     2  Cro.  491. 

[*]To  put  logs  passim^  or  wood  for  a  continuance,  in  the  highway^  R. 
2  Rol.  265.  1.  15.     R.  2  Cro.  446. 

To  make  assart  or  wast.     Semb.  Jon.  271. 

So,  a  corporation  cannot  prescribe  to  arrest  upon  suspicion  of  fee  onl,y 
and  imprison  for  three  days,  and  then  send  to  the  common  gaoU  2  Rol^ 
265. 1.  50.     ^ 

(F  3,)  Contrary  to  a  statute. 

So,  a  man  cannot  prescribe  against  a  statute  ;  for  that  is  the  highest 
record.     Co.  L.  115.  a.     Vide  Copyhold,  (S  5.) 

But  he  may  prescribe  against  a  statute,  where  his  prescription  is  preserve 
ed  by  another  statute.     Co.  L.  1 15.  a. 

And  therefore  a  custom  in  London,  that  an  apprentice  to  one  trade  with- 
in the  city,  may  use  any  other  trade  there,  shall  be  good,  notwithstanding 
the  St.  5  El.  4.    Semb.  Cro.  Car.  347.  516. 

So,  where  a  statute  is  in  the  affirmative  only,  a  man  may  prescribe  for 
the  same  matter  ;  as,  the  custom  to  devise  remains,  notwithstanding  the 
statutes  32  &  34  H.  8.  which  gives  power  to  devi^et     Co.  L.  1 1 5.  a. 

So,  if  a  statute  in  the  negative  be  only  declaratory  of  the  common  law, 
a  man  may  prescribe  against  the  statute  as  well  as  against  the  common  law ; 
as,  where  the  st.  M.  Ch.  35.  says,  that  the  leet  shall  be  holden  only  bis  in 
annOi  at  Michaelmas  and  Easter,  which  was  the  common  law,  the  lord  may 
prescribe  to  hold  it  at  other  times  and  oftener.  Co.  L.  115.a.  Vide 
Leet,  (C.) 

Where  the  st.  34  Ed.  1.  deforestis^  enacts,  that  none  shall  cut  down  hh 
trees  in  a  forest,  without  the  view  of  the  forester,  which  was  the  comoion 
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law,  a  man  may  prescribe  to  cut  down,  without  his  view.     Co*  L»  115.  q* 
R.coot.  Jon.  270.  291.     Vide  Chase,  (N  3.) 

(F  4.)  Contrary  to  another  prescription^  &c. 

So,  a  iDaD  cannot  prescribe  against  another  prescription  ;  for  the  one  is 
as  antient  as  the  other ;  as,  if  a  man  prescribe  for  a  way,  light,  or  other 
easement,  another  cannot  prescribe  for  liberty  t6  stop  it  when  he  pleases. 
R.  9  Co.  58.  b.     2  Mod.  105.     Vide  Copyhold,  (S  17.) 

So,  a  man  cannot  claim,  by  prescription,  a  liberty  given  to  him  by  the^ 
common  law ;  as,  for  privilege  to  abate  a  nusance« 

To  distrain  for  a  rent-service. 

To  pay  lithes  without  fraud.     R.  Hob.  1Q7« 

So,  a  man  cannot  controvert  the  commencement  of  a  prescription  ;  as, 
if  a  man  prescribes  for  rent,  aind  to  distrain  for  it,  it  cannot  be  alleged  that 
it  was  always  paid  by  coercion.     Co.  L.  114.  a. 

Bnt,  a  man  may  prescribe,  that  a  lord,  for  him  and  his  tenants,  hath  pafd 
to  mnch  \  and  in  respect  thereof,  he  and  his  tenants  were  discharged  of 
tytbes  ;  and  that  he  is  tenant  of  a  tenement,  which  time  whereof,  &c.  was 
parcel  of  the  manor  ;  though  the  one  prescription  must  be  prior  to  the  other. 
R.  Yel.  2. 

So,  be  may  prescribe  for  holding  a  conrt,  and  that  the  court,  time  where* 
of,  &c.  issued  process.     R.  1  Sal.  203. 

So,  be  may  prescribe  for  a  thing,  which  qualifies  another  prescription  ; 
r*Jas,  if  A.  prescribes  for  common,  B.  may  prescribe  to  inclose,  when  he 
has  lands  lying  there  together.     Semb.  2  Mod.  104. 

(G)  HOW  A  PRESCRIPTION  SHALL  BE  DESTROYED. 

If  a  man  prescribe  to  a  thing  which  is  totally  destroyed,  the  prescriptioii 
is  gone  ;  as,  if  the  repair  of  a  castle  be  claimed  by  prescription,  and  th« 
caatle  be  demolished,  ibe  prescription  is  destroyed.  4  Co.  88.  Vide  ante, 
(E  1 ,  «tc.)— Dismes,  (E  1 3.  20.) 

Soy  if  a  man  has  franchises  by  prescription,  and  the  king  grants  the  same 
to  him  by  charter ;  he  cannot  afterwards  claim  them  by  prescrip- 
tion.    When  extingntshed  by  unity  of  possession,  vide  S-aspension  (G.) 

So,  if  a  modus  be  not  entirely  settled,  payment  in  kind  destroys  it.  Sav. 
13.     Vide  Dismes,  (E  20.) 

But,  a  circumstantial  variation  in  a  thing,  to  which  a  prescription  is  an- 
nexed, does  not  destroy  the  prescription  •,  as,  if  a  man  prescribe  in  modo 
dtcimandi  for  the  tythes  of  a  park  ;  rf  it  be  disparked,  the  prescription  con- 
tiDiies  ;  for  it  is  annexed  to  the  lands.  R.  Hob.  39.  Vide  Dismes, 
{V.  20,) 

Or,  for  tythes  of  a  mill,  and  two  new  mill-stones   arc  added.     Dub.  Sho, 
281.     R.  4  Mod.  45. 

If  a  corporation  prescribes,  and  afterwards  has  a  new  name,  &c.  the  pre- 
scription continues.     4  Co.  87.  b. 

If  a  man  prescribes  for  a  water-course  to  a  fulling-mill,  and  be  converts 
it  to  a  grist-mill.     R.  4  Co.  87. 

So,  if  be  claims  estovtrs  to  a  house,  which  is  pulled  down  ;  if  it  be  after- 
wards rebuilt,  the  prescription  revives.     Hob.  39.     4  Co.  87.  b. 
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(H)  HOW  PLEADED- 

{All  prescriptions  are  in  their  nature  entire  ;  and  when  they  are  pleaded 
the  adverse  party  cannot  deny  a  part  only,  but  he  must  either  demur  or 
traverse  the  whole.  If  the  defendant  plead  a  prescription,  and  fail  in  prov* 
ing  any  part  of  it  in  evidence,  he  must  fail  in  the  whole.     4  T.  R.  159.J 

(Where  an  individual  has  enjoyed  a  right  time  out  of  mind,  without  being 
e  to  trace  the  origin  or  foundation  of  his  right,  a  grant  is  presumed,  and 
the  right  must  therefore  be  claimed  by  prescription  ;  but  when  the  claim 
depends  upon  a  general  rule  of  property  within  certain  limits,  it  must  be 
alleged  as  a  custom,  or  lex  loci*     5  T.  K.  4 12.  J 

Every  one  who  pleads  a  prescription,  ought  to  allege  it  in  him  who  has 
the  inheritance  ;  as,  to  say  that  he  is  seised  in  fee,  and  be  and  his  ancestors, 
or  he  and  all  those  quorum  statum  ipse  habet,  ire.  Co.  L.  113.  b«  Vide 
ante,  (A). 

Or,  that  a  corporation  and  their  predecessors.     Co.  L.  1 1 3.  b* 

[Therefore,  if  tenant  for  years  pleads  a  prescription  in  his  own  namOi  it 
is  bad  ;  it  ought  to  be  in  the  lord's,  who  is  tenant  in  fee.     Fort.  340.] 

And  therefore,  where  a  copyholder  prescribes  for  common,  &c.  in  alieno 
solof  he  ought  to  prescribe  that  the  lord  of  the  manor,  who  has  the  fee, 
time  whereof,  &c.  had  common  there  for  him  and  bis  tenants.  R.  4  Co. 
31 .  b.    Vide  Copyhold,  (P  4.) 

[*]And  where  common  is  claimed  in  the  soil  of  the  lord,  so  that  he  can- 
not prescribe  in  him,  he  ought  to  allege  it  by  way  of  custom ;  for  he  cannot 
prescribe  in  himself,  in  respect  of  the  baseness  of  bis  estate.     R.  4  Co.  31. 

[A  copyholder  cannot  prescribe  in  a  que  estate.     Dougl.  713.] 

So,  a  man  cannot  allege  a  prescription  for  common,  or  other  profit,  in 
alieno  solo^  in  the  inhabitants  of  a  town,  or  of  the  antient  bouses  of  a  town 
ratione  residentia  ;  for  the  inhabitants,  perhaps,  have  not  the  inheritance. 
R.  6  Co.  60.     2  Cro.  152.     2  Leo.  44.     Godb.  97.     R.  2  Cro.  446. 

So,  he  cannot  prescribe,  that  every  pater-JcNnilias  of  an  antient  house  had 
common,  &c.  for,  perhaps,  he  was  but  tenant  for  years,  at  will,  by  statute- 
staple,  &c.     R.  6  Co.  61.  a. 

So,  it  is  not  good  that  every  freeman  of  a  corporation  bad  common  ;  but 
he  ought  to  prescribe  in  the  corporation.     R.  2  Jon.  1  lo. 

So,  he  cannot  prescribe,  that  A.  tenant  for  life,  and  B.  in  remainder,  ought 
to  have  common.     Dub.  1  Leo.  177.     Cro.  El.  154. 

That  A.  who  has  a  grant  to  be  parker  for  his  life,  and  his  predecessors 
bave,  time  whereof,  &c.     Semb.  Dy.  71. 

So,  be  cannot  say,  all  the  possessors  of  such  land  ought  to  make  fences. 
Semb.  2  Cro.  665. 

So,  if  a  jury  finds  that  all  occupiers  have  used  to  repair,  it  is  not  a  good 
finding  of  a  prescription  }  for,  perhaps,  the  occupiers  were  only  particular 
tenants,  and  their  acts  do  not  bind  the  inheritance.     R.  5  Co«  99.  b. 

Or,  a  declaration  alleges  a  custom,  that  all  occupiers  of  a  close  ought  to 
have  a  way,  &c.     R.  Cro.  Car.  419.     Jon.  367. 

So,  if  it  be  alleged,  that  A.  et  omnes  tenuram  illam  habenles  have  used,  &c. 
it  is  not  good.     Godb.  54. 

But  inhabitants,  &c.  may  prescribe  for  an  easement,  &c.  in  alieno  solo  ;  as 
for  a  way,  &c.  6  Co.  60.  2  Cro.  1 52.  Semb.  (cont.)  Cro.  El.  (44 1  •)  1 80. 
Cro.  Car.  (R.  ace.)  419. 

So,  inhabitants  may  prescribe  to  have  sacraments  administered,  or  for  bu- 
rial in  the  church-yard.     2  Rol.  264.  1.  16. 
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So,  to  be  discliaiged  of  (oil.    R.  3  Sho.  I257. 

So,  for  (he  privilege  df  dancing  in  the  closi^  of  another,    ft.  t  Lev.  1 76. 

[A  castooi  for  all  the  inhabifartt^  of  a  parish  to  play  at  all  kinds  of 
lawful  games,  sports,  and  pastimes,  in  the  close  of  A,,  at  all  seasonable  times 
of  ttie  jear,  at  Aeir  free  will  and  {Pleasure,  is  good.    3  H.  Bl.  393«] 

[A  similar  custom  for  all  persons  for  the  time  being,  being  in  the  daid  par« 
isb,  is  bad.     Ibid.] 

[A  custom,  that  ^^  where  the  castomary  tenant  of  a  mttnor  has  coal-mines 
}jiog  under  the  freehold  lands  df  other  customary  tenartts,  within  and  parcel 
of  the  manor,  he  may  sink  pits  in  those  lands  to  get  the  coats^  Jcc. ;  may  lay 
the  coab  when  got,  and  the  earth  and  rubbish,  &c.  on  the  land  near  to  such 
pits,  sQch  lands  being  customary  tenements  and  parcel  of  the  manor,  there  to 
remain  and  continue  (not  saying  how  long  or  for  a  convenient  time) ;  may  lay 
and  continue  wood  there  for  the  necessary  use  of  the  pits ;  may  take  away  in 
carts  and  wagons  part  (not  saying  how  much)  of  th^  <^ofl1s,  and  bum  and, 
make  into  cinders  the  other  parts  Uiere  at  his  will  and  pleasure,'^[^]is'  a  bad 
custom,  as  being  uncertain  and  unreasonable.     Wilies,  360.] 

So,  'mhabitants  may  prescribe  for  a  itiatter  of  discharge  in  their  own  soil ; 
as  tit  modo  dtcimandi.  6  Co.  60.  3  Cto.  1 52.  Somb.  Hob.  86.  R.  Hob. 
118.     R.  3  Lev.  386. 

Soy  it  will  be  a  good  prescription  to  say,  ^Uod  Unentes,  et  occupatores  of 
such  a  close,  ought  to  repair  the  fences ;  for  tenente$  imports  the  tenants  of 
the  fee.     R.  1  Sal.  335,  336.     Semb.  2  Cro;  665. 

[So,  though  the  parish  at  large  bc^  prima' facit  bound  to  repair  all  high 
roads  lying  within  it,  yet,  by  presclrFptfOd,  the/  may  throw  the  orim  on  par- 
ticular persons,  by  reason  of  their  tenure.     2  Term  Rep.  lOG.J 

That  the  burgesses  in  a  corporation,  inhabitants  in  messuages  there,  ought 
to  have  common  ;  for  the  common  is  not  alleged  due  to  inhabitants,  bdt  to 
bncgesses,  who  mhabif  there ;  and  to  tfay  fliat  every  burgess  shall  have  it,  is 
as  well  as  that  the  corporation  shall  hate  it  for  them  and  erery  burgess.  R. 
3  Lev.  253. 

That  aH  farmers ,-  for  thaf  is  tantamount  to  all  occupiers.    R.  (cont.>  2 

Lev.  163. 

When  a  man  may  prescribe  by  a  que  estate,  vide  Pleader,  (E  23,  24.) 
Ifa  man  claims,  by  prescription,  a  thing  incident,  &c.  to  another,  he 
ou^t  to  say,  that  the  thing,  to  which,  &c.  est  anliqm  ;  as,  if  he  prescribea 
tn  modo  decimandi  to  a  park,  he  may  say,  quad  est  antiqum  parous.     Hob* 

44. 
So,  if  be  alleges  an  usage  to  put  swine  into  a  park,  as  incident  to  the  office 

of  Darker.     Dy.  7r.  b. 
If  he  alleges  a  custom  in  a  town,  it  is  sufficient  to  say,  antiqua  Ttlla.     10 

C5o.  59.  b. 

[A  corporation  may  prescribe  for  a  port  duty,  without  showing  th€|y  are 
owaerv  of  the  soil,  or  that  they  repair.     3  B.  M.  1 402.] 

Ifhe  alleges  a  custom  in  London,  &c.  he  ought  to  say,  quod  est  antiqua 
chmu.    R.Cro.  SI.  169. 

f  A  custom  of  London  must  be  pleaded,  or  the  court  cannot  judicially  take 
notice  of  it.     Str.  1 1 87.     1  Wils.  8.     3  Atkyns,  44.] 

Bat,  ifa  thing  is  not  directly  mentioned,  as  t^t  to  which,  &c.  it  need  not 
be  alleged ;  as,  if  he  prescribes  in  modo  decimandi  in  so  many  acres  in  such 
a  park ;  it  is  not  necessary  to  say,  quod  est  antiqxims  parous.^  R.  Hob.  1 1 8.  44. 

So^  if  there  be  words  tantamount,  it  is  sufficient;  as,  ifhe  says,  that  the 
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defendant  diverted  a  water-course  a  soliU)  et  antiquo  cursu  to  a  milly  witliout 
B^jit^j  quod  est  antiquum  molendinum.     3  Lev.  133«     3  Mod.  50. 

So,  ithe  says,  quod  cum  molendinum  fuit  ab  antiquo  erectum.     R.  1  Lev. 

273.  .         .  ". 

That  be  stopped  a  window  per  quam  lumen  inferri  con$uevit.  R.  Sal.  459«^ 

(Semb.  cont.  upon  a  demurrer.) 

Yet,  where  a  park^  office,  or  other  thing  is  claimed  by  prescription,  it  is 
not  sufficient  to  say,  quod  est  aniiquus  parous,  &c.  but  be  ought  directly  to 
prescribe  to  it.     K.  10  Co.  59.  b.     Hob.  44. 

]f  a  man  makes  tide  to  a  thing  by  prescription,  he  ought  to  prescribe  for  it 
directly ;  and  it  is  not  sufficient  to  say,  that  he  and  all  whose  estate,  &c. 
bave  used,  &c.  as  if  he  prescribed  for  picage,  for  goods  exposed  in  a  market. 
R.  2  Jon.  227. 

[*]So,  regularly,  he  ouj^t  to  prescribe  in  an  usage ;  for  it  is  not  sufficient 
to  say,  that  every  tenant  of  a  xaBXkOv  potuit  et  potuisset  sursum  reddete^  &c. 
Ray.  4.    3  Leo.  83. 

6ut,  where  a  custom  is  alleged  within  London,  it  is  sufficient  to  say,  uti 
possiij  &c.    Semb.  Cro.  Car«  347.    R.  Ray.  4. 

So,  if  a  custom  be  an  inducement  only  to  an  action,  it  is  sufficient  if  it  be 
alleged,  quod  solet^  without  saying,  solet  et  debet ;  as,  in  covenant  against  an 
infant  for  departure  fi^m  his  master,  being  an  apprentice,  by  the  custom  of 
London.    R.  1  Lev*  12. 

So,  after  verdict  it  will  be  well,if  a  thing  be  alleged  by  way  of  prescription, 
where  it  ought  to  be  by  custom.     1  Lev.  177. 

[A  plea  of  prescription  for  common  in  a  ^ue  estate  ia  good  after  verdict, 
tbough  it  be  not  in  express  terms  alleged  that  the  owners  of  the  estate  have 
used  it  time  immemorial.     3  Term  Rep.  147.] 

fin  a  plea  claiming  a  prescriptive  right  as  appurtenant  to  the  defendant's 
estate,  he  must  state  his  title.    3  T.  R.  766.    2  Wils.  258.] 

[If  a  prescriptive  right  be  pleaded,  the  whole,  and  not  a  part  only,  must 
be  traversed  by  the  replication.    4  T.  R.  1 57.] 

[Where  a  prescriptive  right  is  claimed  at  all  times ;  the  meaning  is,  at  alt 
usual  times.     2  B.  B.  224.  J 

{  In  an  action  for  stopping  the  lights  in  the  plaintiff's  house,  it  seems,  that 
it  is  unnecessary  to  ailegCr  that  the  house  is  ancient,  or  that  he  is  entitled  to 
the  easement,  by  prescription ;  but  he  may  prove  such  ancient  or  prescrip- 
tive right,  without  an  allegation.    Stoiy  v.  Odin,  1 2  Mass.  Rep.  1 57.  ( 

For  more  of  title  Prasscription,  Vide  Chimin,  (D  2.) — Dignity,  (C  1.) — 
Dismes,  (E  2,  &c.)-^.ranchises,  (F  4.) — London,  (H) — Pleader,  (C  38.) — 
Rent,  (C  7.)— Temps,  (G  12.)— Toll,  (G  1.) 

PREAMBLE. 

Vide  PARLIAMEWr,  (R  1 1 .) 

FSEBEND  A«D  PREBENDARY- 

Vide  £cctssiA5TicAL  Peksons,  (C  4.) 

PRECEDENCE. 

Vide  Justices,  (D) — ^Lbt,  (D  3.) — ^NoBiuTr,  (A). 
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PRELAT£. 

Vide  CKBTI7ICATK,  (A  1,  &e.)~-Eccu8iASTicAi.  Peksoni,  (C  1,  3.)— Es- 
GLiSK,  (H  IK)— HxEEsr,  (B  3.) — Ireland,   (£)— Jditicm,  (L  3.) — 

PUAOIB,  (3  I  1 3.)— 'ViSITOB,  (A  5.  8.) 

PREMISES  OF  A  DEED, 

,      Vide  Fait,  (E  3,  4.) 

[*]PRESENTATION. 

Vide  Esfluss,  (H  1,  dec.)— ^Plkaose,  (3 1  5,) — ^Pori^t,  (B  8.) 

PRESENTMENT. 

Vide  Caran,  (C  11,  13.) — Coptbou),  (F  10, 11. ->M  7.) — ^iMDiCTKEirT,  (B 
— Cy-^LtMT,  (G  1,  3.) — Sewers,  (G) — ^Visitor,  (All.) 

DARREIN  PRESENTMENT. 
Vide  QoARE  Impedit,  (C  1,  &c.) 

PRESENT  ESTATE. 

Vide  CHAH«Eikr,(3.Y  8.)— Devise,  (N  18.) 

PRESIDENT  OF  THE  COUNCIL. 

Vide  Rot,  (E  3.) 

PRICES  OF  VICTUALS,  &c. 

Vide  JosTicis  of  Peace,  (B  89.  95. 99.)— 'Lbet,  (L  9. 14.) 

PRIMER  SEISIN. 

• 

Vide  pRiKROOATITE,  (D  59.) 

PRINCE  AND  PRINCESS. 

Vide  JosTicES,  (K  1,  &c.) — Ror,  (G). 

PRINCIPAL. 

PRINCIPAL  AND  ACCESSORY. 

Vide  JUSTICES,  (T  1,  &c.) 

[•104] 


pRmaPAL  Asrp  bail. 

Vidp  Bail,  (Q  3,  &c.  R  3,  tic.) 

PRINCIPAL  AND  INCIDEIfT. 
Vide  Prohibitioh,  (G  33.) 

PRINCIPAL  AND  INTEREST. 
Vide  Ghamcert,  (3  S  1,  &c.— 3  Y  9.-4  A  l,&c.^ 

[•] [PRINCIPAL  AN©  SURETY.] 

r(A^  WHAT  SHALL   BE   CONSIDERED  A  CONTRACT   OF  I^- 
DEMNITY.]  infra, 

[(B)  LEGAL  OPERATION  OF.]  infra. 

[(C)  CONSTRUCTION  OF.]  infre. 

[(D)  DURATION  OF.]  p.  106. 

1(E)  DISCHARGE  QF.]  p.  108, 

[(F)  PAYMENTS  IN  DISCHARGE  OF.Jp.  109. 

[(G)  INDEMNITY  FROM  ANOTHER  QUARTER.]  p.  109. 

[(H)  RIGHTS  OF  SURETY,]  p.  109. 

[(I)  RIGHTS  OF  A  CO-SURETY.]  p.  109. 

[(K)  JUDICIAL  PROCEEDINGS.! 


(K  L)  Form  of  actipd.]  p.  110. 
(K  2.)  Dedaration.]  p.  110. 
{K3.)  Plea.]  p.  111. 


r(A)  WHAT  SHALL  BE  CONSIDERED  A  CONTRACT  OF  IN- 
^  DEMNITY.] 

[A  written  paper  addressed  bj  A.  to  B.  in  the  following  terms,  "Yoo 
nay  safely  trust  C.  for  the  order  in  question  ;  indeed,  I  have  no  objection  to 
guarantee  against  any  loss  from  giving  him  tlua  credit ;''  is  not  by  itself  a  guar- 
antee.     1  M.  &  S.  557.] 

[A  verbal  declaration  hy  A.,  that  hfi  would  rapport  the  bank  of  X.  with 
30,000/.  followed  by  a  writing,  "authorizing^  B.  to  assure  the  inbabitanta  of 
Y.  and  its  vicinity,  that  be  undertook  to  be  accountable  for  the  payment  of 
the  notes  issued  by  the  X.  bank,  as  far  as  the  sum  of  30,000/.,"  made  to  stop 
a  run  upon  the  bank,  doe*  not  render  him  liable  at  law  to  any  individaal 
note-bolder.     16  East,  356.] 

[A  bond  conditioned  ahfiolut^ly  for  the  payment  of  money  at  a  certain  day, 
though  it  appeared  to  have  been  given  by  way  of  indemnity,  is  not  an  indem- 
nity bond.     1  B.  &  P.  638.] 
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I  <^6  will  become  your  aecaritj  for  130  bairelt  of  corn,  payable  in  12 
moBihf^  contained  iu  a  letter  dieectedto  J.  M«  will  rastaio  an  action  of  as* 
sompsit  against  the  writer  in  fayonr  of  any  pevBon,  who  shall,  upon  faith  of 
the  letter,  yTO  credit  to  J.  M*  for  the  corn.  I^iwrason  v.  Mason,  3  Cranch, 

A  letter  of  credit  addressed  by  mistake  to  John  and  Joseph  N*  and  deliv^ 
ered  to  Jirim  and  Jeremieh  N*  will  not  sustain  an  action  by  the  latter,  for 
goods  deUTeredopoa  the  fiuth  of  the  letter.  Grant  v.  Naylor,  4  Cranch, 
924.  \ 

[(B)  LEGAL  OPERATION  OP.] 

fA  aarantee  under  aeal  hjr  a  surety  does  not  exttngaish  the  debt  of  the 
fnac^t    6T.R*176.] 

[(O)  CONSTRUCTION  OP.] 

^As  aninst  a  snrety,  the  contract  cannot  be  carried  beyond  the  strict  let- 
ter. 3T»&  370.1  i  V^ide  Ludlow  v.  Simond,  3  Caines'  Cas.  in  Er- 
ror, !•  WaUb  '9«  pailie,  10  Johns.  Rep.  180.  Lanuse  v.  Barker,  10 
Jc^ns.  Rep.  312*    Ingraham  v.  Maine  Bank,  13  Mass.  Rep.  208.  \ 

[An  engagement  to  indemnify  ^'and  save  bamiless''  obliges  the  one  [*]to 
faye  the  other  from  incurring  any  expense,  &c.  and  not  merely  to  reimburse 
him  when  incarred.     8  East,  593.] 

[The  extent  of  liability  created  by  an  indemnity  bond  may  be  restrained 
liif;tbe  iwitab.    4  T^unt.  593.] 

£To  recover  on  i^  bond  of  indemnity  from  an  action,  &c.  notice  that  a  suit 
has  been  commenced  is  not  necessary.  The  use  of  notice  is,  that  if,  after  it 
hM$  been  ^ren,  the  obl^or  refuses  to  defend,  the  judgment  will  be  conelu- 
siYe  aninst  him,  that  the  demand  was  a  just  one  ;  whereas,  without  notice, 
the  obligee  mast  be  prored  that  fact  by  other  evidence.    3  T.  R.  374.] 

£To  recover  on  a  eond  of  indemnity,  it  must  be  shown  that  the  party  was 
competted  by  law  to  satisfy  the  demand.  But  it  seems  that  if  the  darhiiPift- 
cation  be  by  actioo,  of  which  he  gives  the  other  side  notice  who  refuses  to 
ieSsadit,  upon  which  judement  goes  against  him,  the  other  is  estopped  say- 
ing  thit  the  pariy  was  not  bonnd  to  pay  the  money.    3  T.  R.  374.1 

(Notice  from  any  quarter,  that  a  clerk,  whose  fidelity  the  defendant  has 
CVaraDteed,  has  erab^usled  property,  is  sufficient  to  charge  him,  at  least  un« 
feia  the  plaintiff  has  taken  pains  to  conceal  the  fact  from  him.  1  B.  &  P. 
419.1 

[If  the  consideration  paid  for  an  annuity  granted  by  two,  is  appropriated 
to  the  use  of  one  only,  the  other  being,  within  the  grantee's  knowledge,  only 
a  saraty  for  the  former  on  the  annuity  becoming  void  through  default  of  the 
grantee  in  not  making  the  necessary  memorial,  the  consideration  cannot  be 
recovered  against  the  surety  by  money  had  and  received,  though  he  joined 
in  tfie  receipt  given  for  it*  The  grantee's  claim  is  an  equitable  one  *,  be- 
caoaei,  1.  Tbedefaiitt  out  of  which  that  claim  arose  was  his  own,  and  it  was 
no  part  of  the  original  contract  that  the  money  should  be  returned  on  a  ne- 
^0ctt0  enter  a  memorial ;  2.  The  action  for  money  had  and  received  is  for 
aneoQitable,  even  where  it  also  is  for  a  legal,  demand.     2  T.  R.  366.] 

1  If  the  caaditioa  of  a  snrety  bond  be  the  payment  of  a  bill  of  exchange, 
on  Hb  beiig  ptoteated  for  non-payment ;  a  protest  for  non  acceptance  is  not 
&  anbitantial  comjriianee  with  the  condition.    6  T.  R.  200.    S.  C.  1 63.    2 
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[The  sarety  of  a  parish  collector  is  liable,  though  the  collector  was  dis« 
missed  before  notice  had  been  given  to  the  suretjr  that  he  was  a  defaultery 
or  indemnity  demanded.     1 4  East,  510.] 

[A  party  having  contracted  to  guarantee  a  bill  to  be  drawn  for  a  specific 
sum,  is  not  liable  even  to  the  extent  of  that  sum  on  a  bill  which  exceeda.it. 
2  Taunt.  20«.] 

{  Where  the  surety  undertook  and  promised,  that  a  certain  indorsed  note, 
given  as  collateral  security,  "  was  g«od  and  collectable  after  due  course  of 
law,''  it  was  held,  ibht  the  plaintiff  was  bound  to  prosecute  the  maker  and 
indorsers  with  legal  diligence,  before  he  could  resort  to  the  surety*  Moakley 
V,  Ri^,  1 9  Johns.  Rep.  69. 

A.  requested  B.  to  give  any  assistance  in  his  power  to  C.  in  the  purchase 
of  goods,  by  letter,  or  otherwise,  adding, ''  you  may  consider  me  accountaUe 
with  him  to  you,  for  any  contract  he  may  make.'^  Held,  that  a  contract  by 
C.  to  pay  B.  a  premium  for  a  liability  incurred  by  him  in  purchasing  gooda 
on  his  own  creait  for  C,  was  within  the  guaranty  of  A.  Meade  v.  M'Dow«- 
ell,  6  Binn.  1 95. 

Words  of  doubtful  import  ought  not  to  receive  such  a  construction,  as  to 
subject  (he  person  using  them,  to  pay  thedebt  of  another.  Russell  v.  Clark'a 
Exrs.  7  Cranch,  69. 

MiscelianeouSf    Lanusse  v.  Barker,  3  Wheat.  101. } 

[(D)  DURATION  OF.] 

[As  every  partnership  ceases  to  be  the  same,  if  any  alteration  is  made  ia 
the  parties  composing  it,  so  the  prospective  operation  of  a  guarantee,  givea 
to  a  partnership,  will  cease  upon  any  change  either  by  the  death  or  with- 
drawing of  any  of  the  partners,  unless  the  gurrantee  itself  contain  some  pro- 
Tision  contemplating  such  change,  and  continuing  its  operation  to  the  suc- 
ceeding partnership.     7  T.  R.  354.     3  East,  484.] 

[Future  partners  are  entitled  to  the  benefit  of  a  security  for  the  conduct 
<^  of  a  clerk  of  a  company^'  (not  incorporated)  given  to  trustees.  12  East^ 
400.] 

[*J[In  the  construction  of  bonds  given  by  a  surety  for  his  principal^  duly 
accounting  for  money  received  by  him  in  a  particular  office  or  situatioa 
though  the  words  of  the  condition  be  general  and  indefinite  as  to  time,  yet 
shall  the  obligation  be  confined  to  that  period,  during  which  and  which  sAone 
is  the  office  by  its  constitution  holden,  if  it  appear  in  the  condition,  either 
expressly  or  by  reference,  that  the  office  is  periodical ;  for  instance,  annual. 
^3  M.  &  S.  363.] 

[If  a  surety  undertakes  for  the  due  conduct  of  his  principal  whilst  in  a 
particular  office  or  situation,  which  by  its  constitution  is  an  annual  situation 
or  office  only,  his  undertaking  expires  with  the  year  notwithstanding  the 
principal  continues  in  afterwards.     3  M*  &  S.  509.] 

[If  the  frame  or  constitution  of  any  society  or  partnership  be  materiallj 
altered,  the  prospective  effect  of  a  guarantee  previously  given  will  cease.  1 
N.  R.  34.] 

[Surety  for  the  services  of  J.  S.  to  a  sole  trader  does  not  extend  to  a  sub- 
sequent partnership.     3  61k.  934.     3  Wils.  530.] 

[A  bond  by  a  surety,  reciting  that  the  principal  was  retained  as  a  clerk  ia 
the  obligee,  and  conditioned  for  his  duly  accounting  to  the  obligee  and  bis 
executors,  does  not  extend  beyond  the  life  of  the  oblisee,  and,  therefore,  to 
his  executors,  who  continue  his  trade  and  retain  the  cteik  as  befbre.    The 
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expmsion,  ^*  shall  account  to  hisezecaton,"  applies  to  monies  received  be- 
loi^Dg  to  the  testator ;  since,  if  bis  executors  continue  bis  trade,  they  do 
it  in  their  personal  capacities,  not  in  their  representative  character.  1  T. 
R.2B7.3 

{jk  bond  by  a  surety  reciting  that  bis  principal  was  to  be  retained  by  obli- 
gees (bankers),  as  a  clerk  in  their, shop  and  counting-house  conditioned  for 
hia  duly  accounting  to  the  obligees/ is  not  discharged  by  an  alteration  in  the 
firm.  It  is  notorious  that  a  change  of  partners  in  a  banking-house  is  con- 
stant/y  occurring;  the  parties,  therefore,  must  have  contemplated  such 
event ;  and,  had  they  intended  that  the  sureties'  liability  should  be  discharg- 
ed by  it,  would  have  said  so.     I  T.  R.  291.] 

[A  bond  by  a  receiver  of  rents,  reciting  in  the  condition  that  he  had  agreo^ 
to  collect  rents  for  a  certain  company  for  twelve  months,  and  that  the  com- 
pany having  required  security  for  the  performance  of  the  said  office  in  man- 
ner or  (o  the  e^ct  after- mentioned,  that  A.  B.  had  agreed  to  become  surety 
forbim;  the  condition  contains  more  general  words,  binding  him  to  his 
&ithful  service  during  such  time  as  he  should  be  employed  by  the  said 
company  and  their  successors.  Held  that  the  recital  restrains  the  operation 
of  the  general  words  of  the  condition,  and  that  the  bond  is  not  forfeited  by 
any  breach  of  duty  after  the  expiration  of  the  twelve  mouths.  2  Smith,  664. 
§  fast,  507.] 

fA  guarantee  "  for  any  goods  he  halh  or  may  supply  my  brother  J.  S. 
with,  (o  the  amount  of  100/.,^'  is  a  continuing  or  standing  guarantee  to  that 
extent  until  recalled.     1 2  East,  227.] 

[A  bond  reciting  that  A.  had  taken  a  house  in  the  parish  for  a  certain 
tenn,  and  conditioned  to  indemnify  the  parish  against  any  charges  resulting 
from  A.'s  becoming  an  inhabitant,  continues  during  bis  inhabitancy  (whether 
in  the  same  house  or  not)  though  beyond  the  term.     1  M.  &  S.  HO.] 

FA  bond  is  entered  into  by  a  surety  and  his  principal,  reciting  that  the 
principal  having  occasion  for  divers  sums  of  money,  not  exceeding  in  the 
whole  30001.,  had  applied  to  the  obligees  to  advance  same  in  such  [^]pro- 
portions  as  priocipal  might  require ;  conditioned  for  payment  by  principal 
aoA  surety  or  eitberj  all  such  sums  not  exceeding  3000/.  as  should  at  any 
Hmes  therai/ter  be  advanced  to  principal.  Held  (hat  the  guarantee  was  not 
a  continuing  one,  but  became  extinct  on  the  first  advance  made  to  the  amount 
of  3000/.     2U.&S.  18.] 

[The  Stat.  27  Geo.  2.  c.  38.  directs  that  a  collector  of  parish  rate»  to  be 
assessed,  &c.  by  virtue  of  that  act  shall  be  chosen,  and  security  taken  of  him, 
for  accounting  for  the  monies  he  should  receive.  A  collector  is  appointed 
ID  1806;  and,  in  1810,  a  bond  is  taken  from  him,  and  two  sureties,  reciting 
the  act  of  parliament ;  that  in  1 806  he  had  agreed  to  col  lect  •,  that  he  was 
accordingly  appointed :  conditioned  that  he  should  account  as  often  as  re- 
<piired  (or  the  monies  so  collected  and  received  by  him,  by  virtue  of  said 
act  and  appointment.  Held  that  the  condition  of  this  bond  was  not  satisfied 
by  tbe  obl^or's  accounting  for  monies  received  between  the  day  of  his  ap- 
peinfaient  and  the  date  of  the  bond,  but  that  he  was  bound  to  account  not 
aereiy  retrospectively,  but  prospectively  also  •,  as  well  for  the  period  above 
nentioBed  aa  during  all  the  time  during  which  he  should  remain  in  office. 
The  provisions  of  tbe  statute  were  prospective ;  the  bond  was  made  with  ex- 
pfttsrefeff^nce  to  the  statute,  and,  with  the  view  of  fulfilling  its  provisions, 
was  bottomed  upon  the  act ;  and  therefore  must,  io  the  absonce  of  the  ex- 
pfevioo  of  an  adverse  intention,  be  interpreted  by  it.     3  M.  &  S.  502.] 

[Where, firoBi  the  terms  of  the  condition,  a  more  continued  employment 
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seemed  to  have  been  meditated,  and  no  specific  time  was  limited  ;  yet  it  ap« 
peariog  that  the  ofiice  for  which  the  security  was  givBn  was  an  annual  office, 
the  court  held  the  security  at  an  end  at  the  expiration  of  the  first  year.  2 
N,  R.  175.] 

£A  bond  to  five  to  indemnify  them  or  any  of  them  for  advances  made  by 
them  as  bankers,  does  not  extend  to  advances  by  four  survivors.  4  Taont* 
673.] 

[(E)  DISCHARGE  OF.] 

[The  neglect  of  a  party  to  look  with  sufficient  attention  into  the  accounts 
of  a  person  in  his  employment,  for  whose  fidelity  he  has  taken  security,  is 
not  such  a  laches  as  will  discharge  the  surety  at  law.     10  East,  34.] 

[A.  guarantees  B.  on  account  of  goods  to  be  furnished  to  C*  and  is  himself 
guaranteed  by  D. ;  he  afterwards  writes  to  B.  to  know  whether  the  goods 
were  furnished ;  receives  no  answer  (B.  having  gone  abroad) ;  and  thence 
supposing  they  were  not,  discharges  D.  from  bis  guarantee.  Held  that  A« 
was  still  liable  to  B.,  the  goods  having  in  fact  been  sent,     2  H*  B.  613.] 

[Credit  given  to  the  party  whose  solvency  or  fidelity  has  been  guaranteed 
by  another,  does  not  dischai^e  the  latter.     1  B.  &  P.  419.] 

(Semble^  that  delay  in  calling  upon  a  guarantee,  does  not  exonerate  hioi} 
CSS  U  can  be  shown  or  presumed  that  he  is  a  loser  thereby.     1  6.  &  P. 

4190 

[The  solvent  sureties  in  the  gi[ant  of  an  annuity  are  not  discharged  by  the 
bankruptcy  of  a  co-surety.     4  Taunt.  90.1 

[Indemnity  given  for  a  year  to  secure  me  sherifi*  against  the  acts  of  his 
bailiff.  Afterwards  the  person  undertaking  gives  notice,  disliking  [*]the 
person  employed^  that  if  the  warrants  are  delivered  to  that  person,  he  will 
not  abide  by  his  indemnity.  This  notice  was  left  at  the  office  of  the  under 
clerk  to  the  under-sheriflT.  Held,  that  the  sherifi*  wits  not  bound,  and  that 
the  person  who  had  given  this  indemnity  could  not  discharge  himself,  unless 
by  the  consent  of  those  on  whose  behalf  it  was  given.     Lofit.  325.  228.1 

\  Bail,  by  act  and  operation  of  law,  are  considered  as  sureties,  and  are 
entitled  to  the  benefit  of  the  general  principles  of  law  relative  to  them :  there** 
fore  where  the  plaintifi^  who  had  obtained  judgment  against  the  defendant  In 
an  action,  agreed  not  to  sue  out  execution  for  the  purpose  of  fixing  the  bail, 
nntil  after  a  certain  day,  it  was  resolved,  that  the  bail  was  discharged. 
Rathbone  v.  Warren,  10  Johns.  Rep.  587. 

ir  a  surety  engage  to  make  up  the  deficiency  arising  from  the  sale  of  goods 
at  a  given .  place,  a  sale  at  another  place,  without  the  concurrence  of  the 
surety,  will  dischai^ge  him  from  his  liability.  Ludlow  v.  Simond,  2  Caines' 
Cas.  in  Error,  I. 

In  what  cases  the  laches  of  the  person  to  whom  the  surety  is  given,  will 
discharge  the  surety.  The  People  v*  Janseo,  7  Johns.  Rep.  332.  Moakley 
V.  Ri^,  19  Johns*  Rep.  69. 

So,  if  the  holder  of  a  note,  be  requested  b;  the  surety,  to  proceed  immedU 
ately  against  the  principal,  who  is  then  solvent,  and  he  neglects  to  do  so,  and 
the  principal  afterwards  becomes  insolvent,  tfaiie  surety  i»  discharged.  Fain 
V,  Packard,  13  Johns.  Rep*  174.  Vide  The  People  v,  Berner,  13  Johns. 
Rep.  383.    King  v.  ffaldwin,  1 7  Johns.  Rep.  384. 

If  the  obligee  discharge  the  principal,  or  lessen  his  responsibility  in  any 
considerable  degree,  or  does  s^ny  act  injurious  to  the  surety,  without  con«^ 
suiting  him,  he  will  be  discharged.    Commissioners  of  Uerl^s  v.  Ross,  3 
Binn.  520. 
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Whether,  if  thej  creditor  give  time  to  the  principal,  beyond  the  period 
BoeDtioDed  in  the  original  contract,  the  surety  is  discharged  ?  United-Statea 
p.  Hillegas'  Exrs.  MS.  Rep.  Whart.  Dig.  Penn.  Rep.  572.  Ward  v,  John- 
80ii»  6  Mnnf.  6.    Hill  v.  Bull,  Gilm.  146. 

Miscellaneous.  Livii^ston  v.  Hastie,  2  Caines'  Bep.  246.  Leonard  v, 
Giddiogs,  9  Johns.  Rep.  355. 

Bota  surety  is  not  discharged  by  the  plaintiff's  giving  time  to  the  princi- 
paJ,  or  even  by  the  discontinuance  of  a  suit  against  him,  without  the  privity 
and  consent  of  the  surety;  unless  the  surety  has  required  him  to  proceed 
against  the  principal,  or  the  plaintiff,  by  some  act,  has  precluded  himself 
from  suing  him.  Fulton  p.  Matthews,  15  Johns.  Rep.  433.  Vide  Powell 
V.  Waters,  17  Johns.  Rep.  17.6.  DehuflfT?.  Turbett,  3  Yeates,  157.  Com- 
monwealths. Wolbert,  6  Binn*  292. 

Or,  if  the  plaintiff  accept  a  common  appearance  of  the  principal,  on  his 
assigning  all  his  property,  in  consequence  of  which  he  left  the  state,  the 
suretj  will  not  be  discharged.  Commissioners  of  Berks  v.  Ross,  3  Binn. 
520. 

So,  a  mere  omission  to  sue  the  principal,  will  not  discharge  the  surety* 
Debaffv.  Turbett,  3  Yeates,  157.  Commonwealth  v.  Wolbert,  6  Binn.  292. 
Buchanan  v.  Bordley,  4  Har.  &  Al^Hen.  41.  | 

[(F)  PAYMENTS  IN  DISCHARGE  OF.] 

[If  a  party  indebted  on  several  accounts  pays  money  generally,  the  credi- 
tor may  apply  the  payment  to  which  account  he  pleases.  The  rule  holds 
the  same,  where  the  interests  of  a  surety  are  concerned ;  as  where  a  surety 
is  liable  on  some  of  the  accounts  but  not  the  others,  the  creditor  may  apply 
the  payments  in  liquidation  of  the  latter,  even  though  these  were  outstanding 
when  the  surety  became  bound ;  since  he  had  no  right  to  suppose  that  his 
principal  was  not  indebted,  from  the  creditor  omitting  to  acquaint  him  ;  for 
there  was  no  duty  imposed  upon  the  creditor  to  inform  him.  2  M.  &  S.  1 8.] 

I^There  is  a  bond  hj  a  principal  and  his  surety  conditioned  for  the  pay- 
ment otdOOOL  by  instalments  ;  1300/.  are  paid,  when  the  principal  becomes 
faaolrnip^,  and  the  obligee  proves  under  his  commission,  the  principal  sum 
remaining  due  7200/.,  and  thereupon  receives  a  dividend  of  so  much  in  the 
pound.  The  surety  is  not  entitled  to  have  the  whole  sum  received  under 
the  commission  (and  which  was  received  before  the  next  instalment  became 
due)  applied  in  dischai^e  of.  the  next  instalment,  but  only  so  much  in  the 
pound,  the  same  as  was  paid  under  the  commission,  thereby  apportioning 
the  payment  to  future  as  well  as  present  instalments.     2  M.  &  S.  39.] 

\  The  surety  in  a  bond  is  not  liable  to  a  third  person,  who  paid  the 
amount  of  the  bond,  at  the  request  of  the  principal.  Elmendorph  v.  Tap- 
pen,  5  Johns.  Rep.   1 76.  | 

[(G)  INDEMNITY  FROM  ANOTHER  QUARTER.] 

[It  is  no  answer  to  t  claim  on  a  contract  of  indemnity  that  the  party  is 
entitled  to  an  indemnity  from  awolher  quarter.     6  T.  R.  413.} 

[(H^  RIGHTS  OF  SURETY.] 

fA  surety  stands  in  the  shoes  of  his  principal,  and  is  therefore  affected  by 
whatever  affects  his  principal.     4  M.  &  S.  120.] 
Vol.  Vil.  15 
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\  And  where  he  pays  the  debt  of  the  principal,  he  is  entitled  to  be  put  in 
the  place  of  the  creditor,  as  to  the  means  of  enforcing  payment  from  the 

})rincipal  debtor.  Clason  t>.  Morris,  10  Johns.  Rep.  524.  Vide  M'Kin* 
ej's  case,  1  Johns.  Cas.  137.  S.C.  Coleman,  78.  Waddtngton  v»  Vreden- 
bergh,  2  Johns.  Cas.  227.     Aikin  v.  Dunlap,  16  Johns.  Rep.  77. 

So,  where  the  principal  assignsa  fund  to  trustees  to  pay  a  creditor,  whose 
debt  the  surety  pays,  he  is  entitled  to  the  benefit  of  the  fund.  Miller  v.  Ord^ 
3  Binn.  382.  | 

[Where  a  surety  pays  the  debt  of  his  principal,  the  law  raises  an  assump' 
sit  on  the  part  of  the  principal  to  repay  him.  2  T.  R.  104.]  {  Vide  Pow- 
ell V.  Smith,  8  Johns.  Rep.  192.  2d  edit.     Bunce  v.  Bunce,  Kirby,  137. 

A  surety,  f«^  surety,  cannot  call  on  the  principal,  until  he  has  actually 
paid  the  money ;— a  judgment  against  him  without  satisfaction,  or  a  subse- 

?uent  discharge  under  an  act  of  insolvency,  will  give  him  no  right  of  action, 
^owell  V.  Smith,  8  Johns.  Rep.  192.  2d  edit.     Pigow  v.   French,  MS. 
Rep.  Whart.  Dig.  Penn.  Rep.  572,  3. 

The  surety  may  compound  with  the  creditor,  and  take  up  the  security, 
before  it  becomes  due,  and  may  recover  the  full  amount  of  the  principal. 
Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424. 

If  one  of  several  partners,  execute  a  bond  with  surety,  for  a  partnership 
debt,  and  the  surety  pays  the  debt,  be  can  maintain  an  action  only  against 
the  principal.     Tom  v.  Goodrich,  2  Johns.  Rep.  213* 

If  a  bond,  with  surety,  be  given  for  the  benefit  of  a  third  person,  and  the 
surety  pays  the  debt,  he  will  have  a  good  cause  of  action  against  the  obligor. 
Slubyr.  Cbamplin,  4  Johns.  Rep.  461. 

So,  if  the  surety  assume  a  liability,  by  which  the  debt  or  duty  of  the  prin- 
cipal  is  discharged  he  may  maintain  an  action  against  him*  Witherby  v* 
Mann,  11  Johns.  Rep.  518. 

Where  a  contract  has  been  broken,  so  that  the  surety  becomes  liable,  he 
'may  pay  the  money  without  suit,  and  recover  the  amount  of  bis  principal. 
Mauri  V.  Hefieman,  1 3  Johns.  Rep.  58. 

Executors,  who  have  given  bond  with  surety  are  jointly  liable,  as  princi- 
pals, to  indemnify  the  surety,  who  has  been  damnified  by  the  default  of  one 
of  them.  Babcock  v.  Hubbard,  2  Conn.  Rep.  536.  Vide  Duncan  r.  Keif- 
fer,  3  Binn.  126.  } 

[(I)  RIGHTS  OF  A  CO-SURETY.] 

[Tliough  one  surety  is  liable  at  law  for  contribution  to  his  companion, 
whether  bound  in  the  same  or  a  separate  instrument,  yet  his  proportion  is 
rateable  with  reference  to  the  total  number  of  sureties.  2  B-  &  P.  268.  Id. 
270.J 

I^A  surety  in  an  indemnity  bond  may  bring  an  action  fer  contribution 
ffgamst  his  co-surety,  although  he  had  given  a  subsequent  security  to  the  ob- 
ligees, under  which  he  paid  the  sum  conditioned  in  the  bond,  without  the 
knowledge  or  consent  of  such  co-surety.     1  Moorp^  2.} 

{  One  surety  cannot  bring  an  action  against  his  co-surety,  until  be  has* 
been  damnified  in  his  character  of  surety.  The  People  v.  Duncan,  I  Johns. 
Rep.  311. 

Whether  an  action  «at  law  will  lie,  by  one  surety,  who  has  paid  the 
whole  debt,  against  his  co-surety,  for  a  moiety,  without  an  express  prom- 
ise. Qiiere  P  Carrington  v,  Carson,  Cam.  &  Nor.  216.  } 
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[*J[(K)  JUDICIAL  PROCEEDINGS.] 
[(E  1.)  Form  of  action.] 

][The  law  will  not  raise  a  contract  where  there  is  an  express  one  already. 
Ify  therefore,  a  aaretj  takes  a  counter-bond  from  his  principal,  he  cannot, 
on  pajment  of  the  money,  sue  him  by  assumpsit.  If,  too,  the  principal 
becomes  bankmpt,  and  the  bond  itiay  be  proved  under  his  commission,  he 
will  be  discharged  by  his  certificate,  though  the  payment  by  the  surety  has 
been  since  the  bankruptcy.    2  T.  R.  100.   Id.  640.] 

[(E2.)  Declaration.] 

£ln  declarii)g  on  a  guarantee,  application  to  the  principal  for  payment 
must  be  ^yerred.  It  must  ako  be  proved  ;  though  in  the  case  of  a  foreign 
parcbaser  slight  evidence  will  be  sufficient.  1  M.  Jb:  S.  576.  4  M.  &  S. 
574.7      \  Vide  Bank  of  New- York  v.  Livingston,  2  Johns.  Cas.  409.  \ 

\n  the  condition  of  a  bond  is  that  a  servant  shall  not  embezzle  any 
money  ttiat  shall  come  to  his  bands  on  account  of  his  roaster,  though  the 
obligee  in  suing  thereon  must  state  some  specific  sum  to  have  been  embez- 
xlcd^  and  how  or  from  whom  received.     Doug.  214.1 

fin  debt  on  bond,  conditioned  that  J.  L.  should  irom  time  to  time^  ac* 
count  for  and  pay  over  to  the  plaintiff  as  treasurer  of  a  charity,  such  volun** 
.  taiy  contributions  as  be  should  collect  for  the  use  of  the  charity,  the  defen- 
dant pleaded  general  performance  ;  the  plaintiff  replied,  that  J.  S.  had 
received  divers  sums,  amounting  to  a  large  sum,  viz.  100/.,  from  divers 
persons,  for  divers  voluntary  contributions  for  the  use  of  the  said  charity, 
wMch  be  had  not  accounted  for  or  paid  over,  on  special  demurrer  because 
the  plaintiff  had  not  named  the  persons  from  whom  J.  S.  was  supposed  to 
have  received  the  money,  and  so  the  breach  was  vague  and  uncertain  ;  the 
court  held  it  sufficiently  certain.     8  T.  R.  469.] 

[A.,  B.  and  others,  agreed  to  indemnify  C.  in  certain  proportions,  in  re- 
spect  of  hills  to  be  drawn  to  such  an  amount,  to  which  C.  had  agreed  to  be- 
come a  parfy  as  security  for  money  advanced  to  D.  In  an  action  by  C. 
against  A.  on  bis  guarantee,  held  that  it  was  ufinece&sary  to  specify  the  dates 
and  times  of  payment,  &c.  of  the  different  bills,  C.  having  averred  that  h^ 
bad  been  obliged  to  pay  them  all.     14  East,  291.] 

[In  an  action  on  an  indemnity  bond,  conditioned  for  the  accounting 
hy  J.  S.  of  all  monies  received  by  him  in  a  certain  capacity,  it  is  suf- 
ficieoty  in  assigning  a  breach,  to  state  a  receipt  by  him  in  that  capacity, 
of  so  much  money ;'  without  specifying  the  items  of  which  it  was  com^ 
posed*     I  B.  Si  F.  640.] 

fTo  debt  on  bond,  the  condition  of  which  was,  <'  that  A.  B.  should 
deliver  a  true  account  of  all  monies  received  by  him  in  pursuance  of  his 
office,''  the  defendant  pleaded  performance  generally.  The  plaintiff  in 
his  replication  assigned  for  breach,  <'  that  A.  B.  was  requested  to  deliver 
a  true  account  of  all  monies  received  by  him  in  pursuance  of  his  office, 
bat  refused  so  to  do."  Held,  that  this  assignment  of  the  breach  was  bad, 
in  not  alleging  that  A.  B.  had  received  any  monies  by  virtue  of  his  of- 
fice.    1  Mars.  441.     6  Taunt.  4^.] 

[*][(K3.)Plea. 

[A  plea  must  goto  the  time  of  the  cause  of  action  laid  in  the  court.  Thus 
in  an  action  on  bond  against  a  surety  for  the  misconduct  of  his  principal  in 
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an  office,  for  whose  good  behaviour  he  was  bouod ;  if  he  tneaos  to  discharge 
himself  on  the  ground  that  the  office  is  an  annual  one,  he  must  plead,  not 
that  the  office  is,  but  that  it  was  such  when  the  bond  was  made.     3  M.  & 
S.  510.] 

[PRINTER.] 

[By  the  custom  of  the  trade,  a  printer  is  not  entitled  to  any  part  of  his 
demand,  until  the  whole  impression  has  been  struck  oJET  and  dehvered.  1 
Taunt.  137.] 

[Where  a  printer  undertakes  to  complete  a  work  in  a  given  time,  and  to 
insure  the  bookseller's  paper,  the  period  of  insurance  is  not  limited  to  that 
time,  since  there  is  no  implied  agreement  on  the  part  of  the  bookseller  to 
furnish  the  printer  within  that  time  with  the  means  of  completing  it;  but 
the  contract  continues  until  the  work  is  either  completed  or  abandon- 
ed.    2  Taunt.  325.] 

tit  is  not  the  custom  of  the  London  trade  for  the  printer  to  insure  tht 
^     lisher's  price.    2  Taunt.  325.] 

PRINTING. 

Vide  Chancery,  (D  1 3.)— Trade,  (B). 

PRIOR. 

Vide  EccLCSiASTidAL  Peksons,  (B  3.) 

PEIOR  INCUMBR^CE. 

Vide  Chahcert,  (4  A  10. — 4  I  6.) 

PRIORITY. 

Vide  Privilege,  (C  2.) 

PRISAGE. 

Vide  Prjeroqative,  (D  45.) 

PRISON  AND  PRISONER. 

Vi^  Escape—Imprisoniient— Justices,   (R)— Justices  of  P£acB|  (B 

69.)— Officer,  (G  8.)— Rescous— U»E8,  (N  9.) 

PRIVATE  WAY, 

Vide  Chimin,  (Dl,&c.) 
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£*]PRIVILEGE. 

(A)  PRIVILEGE  TO  THE  PERSON  OF  A  MAN  TO  BE  FREE 

FROM  ARREST. 

(A  1«)  In  attendance  upon  the  courts,  infra. 
(A  2.  a.)  Within  a  place  of  privilege,  p.  114. 
(A  2.  h.)  Exemption  from  other  causes,  p.  1 14. 
(A  S.)  How  discharged,  p.  115. 

(B)  PRIVILEGE  TO  BE  EXCUSED  FROM  AN  OFFICE,  p.  IIG. 

(C)  PRIVILEGE  IN  SUITS. 

(C  1.)  By  bein^  an  officer  to  a  court,  &c.  p.  110. 
(C  2.)  By  priority  of  suit.  p.  1 17. 

(A)  PRIVILEGE  TO  THE  PERSON  OF  A  MAN  TO  BE  FREE 

FROM  ARREST. 

(A  1.)  In  attendance  upon  the  courts. 

Privilegmm  est  jus  smgulare,  seu  lex  privaia^  qua  uni  homini  vitl  loco  conce- 
dUwr^     Bl.  Nom.  verb.  Privilege. 

If  a  man  has  a  subpcena^  &c.  to  attend  the  courts  of  justice  in  Westminster, 
and  be  arrested  by  process  during  his  attendance  upon  the  court,  he  shall 
be  discharged.  R.  m  Chancery,  1  Ch.  R.  217.  {  Vide  Bours  v.  Tucker- 
man,  7  Johns.  Rg^.  638.    Smjtbe  v.  Banks,  4  Dall.  ^9.  ] 

Si^  if  he  be  in  ralace-yard  cedenie  curia  ;  and  the  bailin  may  be  commit* 
ted.     2  Mod.  1%^. 

So, he  ftball  be  projected  eundo  et  redeundo.  Semb.  4  Ed.  4.  SI.  ^^ 
\  Vide  Norris  if.  JB^ch,  3  Johns.  Rejp.  294.  { 

Tbougii  he  goes  forty  leagues  out  of  his  way.    Bro.  Priv.  4. 

^A  party  who  has  attended  his  cause  all  day  in  court,  and  in  the  evening 
retires  to  dine  with  his  attorney  and  witnesses  at  a  tavern  in  Palace-yard, 
is  privileged  from  arrests,  causa  redeundi.    2  Bl.  Rep.  1113.] 

|[A  sQitor  is  privileged  in  a  bonajide  attendance  during  the  sittings  in  which 
his  cause  is  to  be  tried,  though  before  the  appointed  day.  1 1  East,  4,  3. 
9.]  {  Vide  McNeil's  case,  6  Mass.  Rep.  345.  Starret^s  case,  1  Dall.  358, 
Hofst's  case,  4  Dall.  387.  Miles  v.  M^Cullough,  1  Binn.  77.  Common* 
wealth  V.  Hambri|ht,  4  Serg.  &  Rawle,  149.} 

\Bat  &l8e  imprisonment  aoes  not  lie  for  such  an  arrest;  it  is  a  breach  of 
Ibe  privilege  of  the  court,  for  which  an  attachment  will  be  granted.  3  Bl. 
Rep.  1 190.     Dougl.  675.] 

[If  defendant,  returning  from  court  to  justify  bail,  is  arrested,  be  shall  be 
iiKhaiged.     Barnes,  37.] 

[Attorney  waiting  till  judge  comes,  to  attend  a  summons,  and  the  hour  ex- 
pires,  if  arrested  shall  be  discharged.     Barnes,  378.] 

So,  if  the  defendant  himself  attends  the  trial  of  his  cause  and  be  arrested 
mjacie  curuBy  he  shall  be  discharged.    R.  1  Brownl.  15. 

[So,  the  party  to  a  cause  is  protected  during  his  attendance  on  an  arbitra- 
tim  under  a  rule  of  nisi  prius.  Case  of  Hetley,  in  the  exchequer,  Tr.  1 788. 
3  East,  89.1 
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So,  the  plaiatiff  shall  have  privilege,  if  be  be  arretted  by  the  defendant 
veniendo  ad  curiam  to  attend  his  cause.     Bro.  Privil.  57. 

So,  a  cestuy  que  use  who  attends  a  suit  by  his  feoffee.     Bro.  Privil.  1  • 

[*]0r,  a  servant  or  farmer,  who  brings  money  to  his  master  or  lessor 
(plaintiff  or  defendant)  for  the  suit.     Bro.  Priv*  1. 

[All  persons  who  have  relation  to  a  cause  which  calls  for  their  attend- 
ance in  court,  and  who  attend  in  the  course  of  that  cause,  though  not  com« 
pelled  by  process  so  to  do,  (such  as  bail,)  are  privileged  from  arrest  tundo  • 
el  redeundo  ;  provided  their  attendance  be  not  for  any  unfair  purpose,  such 
as  in  the  case  of  bail  for  an  insolvent  person  to  justify.     1  FI.  Bl.  636.     1 

M.  &  S.  638.1 

So,  this  privilege  extends  to  a  party  or  witness,  who  attends  in  inferior 
courts  of  record  ;  as,  in  the  courts  in  London.     Semb.  1  Brownl.  15. 

In  a  session  of  the  peace.  Ray.  100.  1  Lev.  159.  Bro.  Priv.  35. 
Crom.  J.  162.  (lao.  edit.  1617.) 

[A  person  attending  the  insolvent  debtors^  court,  for  the  purpose  of  op- 
posing the  discharge  of  a  debtor,  is  privileged  the  same  as  when  in  attend- 
a^nce  upon  any  other  court.     2  Mars.  57*     6  Taunt.  356.] 

In  the  leet,  as  a  juror.     Latch,  198. 

If  a  justice  of  peace,  clerk  of  the  peace,  or  other  officer,  be  arrested  vtni^ 
endo  to  sessions.     Crom.  J.  162.  (180.  b.  edit.  1617.) 

[A  barrister  on  the  circuit  is  privileged  from  arrest.     1  H.  B.  636.] 

[A  capital  burgess  of  a  borough  attending  an  election  of  co-burgesses  un- 
der a  summons  irom  the  mayor,  issued  in  obedience  to  a  mandamus  direct- 
ing the  corporation  to  proceed  to  such  election,  is  not  privileged  from  ar- 
rest during  his  attendance  there  for  that  purpose.     I  Moore,  413.] 

[A  person  attending  commissioners  of  bankrupt,  or  other  commissioners 
under  the  great  seal,  under  th^ir  summons^  is  not  liable  to  arrest.  Semb.  I 
Atkyns,  54.] 

[But  the  court  of  B.  R.  refused  to  discbarge  a  person  in  custody  by  pro- 
cess of  the  sheriff's  ^ourt  in  a  cause  afterwards  removed  into  B.  R.  because 
he  was  arrested  while  attending  commissioners  of  bankrupt  to  prove  a  debt. 
4  T.  R.  377.1 

{The  privilege  exempting  a  witness  attending  a  cause  from  arr^t  eundo^ 
moranda,  et  redeundo^  extends  to  a  defendant  attending  the  arbitrator  to 
whom  the  cause  has  been  referred  by  rule  of  court.  3  East,  89.]  \  Vide 
Grover  V.  Green,  1  Caines^  Rep.  115.  | 

[Semble,if  a  trial  be  over  in  the  afternoon,  and  a  witness  stay  in  the  town 
till  eleven  o'clock  the  next  morning,  his  home  being  distant  only  twelve 
Biiles,  his  subpana  is  no  protection  to  him  from  arcest  in  the  town.  1  Smith, 
355."! 

So,  if  a  party  attends  to  take  out  an  original  writ,  writ  of  error,  or  pardon 
of  outlawry,  &c.     Bro.  Priv.  22. 

So,  privilege  extends  to  the  horse,  money,  or  other  necessaries  for  hi^ 
journey,  which  the  party  has  with  him.     Bro.  Priv.  6.  8.  27. 

In  an  action  against  a  sherifl  for  an  escape  he  shall  plead  such  a,  discharge* 
1  Brownl.  15. 

Or,  if  the  discharge  be  by  order  of  chancery,  the  sheriff  shall  have  an  i%> 
junction.     R.  1  Ch.  R.  218. 

But,  if  a  man  be  not  arrested  in  facie  <;uriaij  he  cannot  be  dischaiged.  R. 
1  Brownl.  15.  Semb,  2  Mod.  182.  for  there  the  party  arrested  found  com- 
mon bail. 

Though  he  pleads  the  eustom  of  London  for  his  discharge.  1  BrowliL  15* 
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[*JSo,  a  man  cannot  hare  a  writ  orprivilege  for  his  discharget  Semb*  Ray. 
100.  1  Lev.  ]59.  but  upon  oath  he  shall  be  discharged.  Crom.  J.  163.  b. 
(180.  b.  edit.  1617.) 

So,  a  man  who  attends  the  court  without  process,  or  necessity,  to  do  a 
▼oluntary  act  there,  shall  not  be  privileged  eundo  et  redeundo  ;  as,  if  a  de« 
fendant  goes  to  the  court  to  confess  an  indictment.     2  Ann.  Sa).  544. 

So,  if  a  juror  in  a  leet.be  arrested  by  process  out  of  an  inferior  court.  B. 
R.  wiJ)  not  grant  an  attachment,  as  if  it  was  in  their  court  ;  but  an  informa* 
tioD.     Latch,  198. 

So,  if  a  servant  of  the  king  be  arrested,  without  license  of  the  king  or  the 
lord  chamberlain,  or  notice  to  him.     2  Keb.  3. 

Batman  execution  shall  not  be  discharged,  but  the  party  committed,  if  he 
do  not  consent  to  the  dischai*ge  of  him  arrested.     2  Ca.  Ch.  69. 

So,  if  he  be  taken  in  execution,  he  shall  not  be  dismissed ;  for  then  the 
creditor  would  be  without  remedy.  Crom.  J.  162.  b.  (180,  181.  edit.  1617.) 
[Yet  defendant  taken  in  execution,  whilst  attending  writ  of  inquiry  as  at- 
torney, was  discharged.     Barnes,  200.J 

So,  a  servant  of  the  king,  being  arrested,  shall  not  be  discharged  by  letter 
of  the  chamberlain,  or  rescued  by  his  servants  ;  for  it  is  the  king's  privilege. 
3  Keb.  3. 

\A  servant  of  the  king's  taken  in  execution  is  entitled  to  be  discharged  on 
motion.     5  T.  R.  686.     T.  Ray.  152.] 

[This  privilege  extends  not  to  capital  crimes ;  thus  defendant,  appearing 
upon  bis  recognizance,  was  arrested  in  court  upon  a  new  warrant,  for  trea- 
sonable practices.     Str.  530.] 

[A  volunteer  is  not  privileged  from  arrests,  under  an  act  privii^ing  impress- 
ed  men.     1  6.  M.  466.] 

{  The  privilege  of  officers  of  inferiour  courts,  such  as  attornies,  &c.  does 
sot  protect  them  from  arrest,  by  process  issuing  from  the  supreme  court,  be- 
yond the  time  of  their  necessary  attendance  on  such  courts.     Gibbs  v.  Loo^- 
mis,  10  Johns*. Rep.  463. 

So,  jurora  are  protected  from  arrest,  eundo^  morando  et  fedeundo* 
McNeil's  Case,  3  Mass.  Rep.  288. 

A  judge  ia  not  liable  to  arrest  by  process  issuing  out  of  his  own  court,  but 
he  must  be  sued  by  bill.     Livingston's  Case  8  Johns.  Rep.  271.  2d  edit. 

A  member  of  a  legislative  body  can  only  claim  his  privilege  eundoj  morari' 
do  ei  redevndo.  Colvin  v.  Moi^n,  1  Johns.  Cas.  415.  Lewis  u.  Elmendorf, 
2  Johns.  Cas.  222.  Vide  Kingr.  Coit,  4  Day,  129.  Gegcr's  Les.  r.  Irwin, 
4  Dall.  107.     United  States  v.  Cooper,  4  Dall.  341.  | 

(A  2.  a.)  Within  a  place  of  privilege. 

So,  if  a  man  be  arrested  within  a  place  having  privilege,  as  in  Westmin- 
ftter-ha\),  ttdenU  curia.     3  Inst.  141. 

Or,  in  the  king's  palace  at  Westminster,  or  other  palace  where  the  king 
resides.     Ibid. 

So,  if  a  summons  or  citation  be  served  there,  the  person  shall  be  impris- 
oned,    3  Inst.  140,  141. 

But,  an  exemption  from  arrest  shall  not  be  allowed  within  an  inn  of  court. 
R.  Skin.  685. 

(A  2.  b.)  Exemption  from  other  causes. 

[If  a  defendant  in  custody  become  insane,  the  court  \^  ill  not  discharge 

bim  on  finng  common  bail.    2  T.  R,  390.1 

^  [M14] 
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[A  prisoner  is  not  entitled  to  be  discharged  on  the  ground  that  he  was  in- 
sane when  arrested.     4  T.  R.  121  •] 

[A  court  of  law  has  no  jurisdiction  to  discharge  a  lunatic  from  arrest.  2 
B.  &  P.  362.] 

[The  having  sued  out  a  commission  of  bankruptcy  on  the  same  debt,  is  no 
ground  for  a  discharge  on  common  bail.     3  B.  &  r.  BJ] 

[A  defendant  was  seized  on  a  Sunday,  and  detained  till  next  morning,  and 
then  arrested  upon  process  out  of  the  exchequer.  The  arrest  [*]is  void,  and 
cannot  be  made' good,  even  bj  a  subsequent  consent.     1  Anst.  85.] 

[A  defendant  illegally  in  custody  at  the  suit  of  one  plaintiff,  is  not  priv- 
ileged from  arrest  at  the  suit  of  another,  unless  there  be  some  coUusion- 
SBIk.  823.] 

[The  king^s  servants  are  privileged  from  arrest,  in  whatever  way  the  debt 
was  contracted  ;  since  the  privilege  is  the  king^s,  not  of  the  servant.  2 
Taunt.  167.] 

[Volunteer  drill  Serjeants,  under  stat.  44  Geo.  3.  c.  54.  8.20,  21.  are 
not  privileged  from  arrest  for  debts  under  20/.  8  East,  105.  11  East, 
315J 

[The  protection  from  arrest  afforded  to  soldiers  under  the  mutiny-act  is 
conBned  to  civil  actions  ;  therefore,  a  soldier  on  whom  an  order  in  bastardy 
has  been  made,  may  be  committed  for  disobeying  it,  until  he  finds  sureties 
for  payment  of  the  allowance  under  it.     2  T.  R.  270.     5  T.  R.  156.] 

(A  3.)  How  discharged. 

If  a  man  be  arrested  or  sued,  contrary  to  his  privil^e,  he  shall  have  a 
supersedeas  out  of  chancery.     Bro.  Priv,  12,  13.     Tb.  Br.  298,  299. 

Or,  if  his  privilege  be  as  an  officer  of  the  exchequer,  he  may  have  a  sit* 
persedeas  o^t  of  the  exchequer.     Bro.  Priv.  8.  16.  25. 

So,  if  he  be  arrested  and  in  custody,  he  may  have  a  habeas  corpus*  Bro. 
Priv.  10,  II. 

So,  if  he  be  privileged  to  be  sued  in  another  court,  he  shall  plead  his 
privilege.     Vide  Abatement,  (D  4,  &c.) 

So,  he  shall  have  a  writ  6f  privilege,  which  contains  a  supersedeas.  Dy. 
287.  a. 

And  if  the  inferior  court  proceeds  after  the  supersedeas^  or  writ  of  priF« 
ilege  delivered,  it  will  be  null,  and  coramnon  juaice.     Bro.  Priv.  28. 

As,  an  officer  of  B.  R.  shall  have  a  writ  of  privilege  for  his  discharge, 
if  in  custody,  by  process  of  C.  B.,  unless  it  be  in  a  real  action.  Th.  Br. 
J7I. 

[Attorney  of  C.  B.  returning  from  taxing  costs,  arrested  by  process  of 
B.  R.,  C.  B.  cannot  discharge  him,  but  will  grant  rule  against  officer. 
Barnes,  200.] 

[A  privileged  person  when  arrested,  is  entitled  to  be  discharged  on  mo- 
tion.    5T.R.686.] 

[I'he  grounds  upon  which  a  witness  is  entitled  to  be  discharged  from 
arrest  are,  that  the  arrest  is  a  contempt  of  the  court  te  which  the  party  was 
giving  his  attendance;  to  such  court,  therefore,  must  application  for  a  dis- 
charge be  made.  Hence,  the  court  of  K.  B.  refuse  to  discharge  one  ar- 
rested by  process  of  another  court  whilst  attending  commissioners  of  baofc- 
rupl.     4  T.  R.  377.] 

[A  defendant  arrested  by  quo  minus  out  of  the  exchequer,  while  protect- 
ed by  the  privilege  of  C.  B.  as  a  suitor  (here,  may  be  discharged  by  either 
court.     3  Anst.  941.] 
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£An  attorney  who  is  arrested  by  capias  on  a  special  original  out  of  the 
tame  cbart,  is  not  entitled  to  his  dischai^e  on  serving  the  sherifi  with  a  writ 
of  piivilege,  bat  must  plead  in  abatement*     2  Bik.  1085.  p.  58.] 

[*](B)  PRIVILEGE  TO  BE  EXCUSED  FROM  AN  OFFICE. 

Ad  attorney  shall  have  privilege,  that  he  be  not  chosen  to  the  office  of 
«ba#ciifrarden.     2  RoK  272.  L  15.     Tb.  Br.  299. 

That  he  be  not  overseer,  constable,  &c.  Th.  Br.  300.  Offi  Br.  160. 
162.     Vide  Attorney^  (B  16.) 

[Attomies  are  not  privileged  from  serving  in  the  militia,  or  paying  for 
iubatitnles  in  their  stead.     2  Bl.  Rep.  11 23.] 

[The  deputy  to  th6  foreign  opposer  allowed  writ  of  pririlege  to  exempt 
bim  from  serving  constable.     Banb.  24.] 

[A  baptist  preacher  qualified  according  to  the  stat.  1  W.  &  M.  c.  18.  is 
exempted  from  serving  all  parish  offices,  whether  they  existed  before  or 
were  created  since  that  act,  even  though  he  be  also  engaged  in  trade. 
Willea,  463.1 

[Allowed  to  a  clergyman  against  serving  the  office  of  collector  and  ex- 
penditor  to  the  commissioders  of  sewers.     Str.  1 107.     Andr.  353. J 

[Allowed  to  the  deputy  to  the  usher  of  the  customs  chosen  head- 
borough  ;  for  he  is  obliged  to  attend  the  court  of  exchequer.] 

[An  officer  of  the  customs  is  exempt  from  serving  the  office  of  overseer 
of  the  poor,  though  be  has  not  his  writ  of  privilege  at  the  time.  T.  R. 
37djl 

[But  refused  to  the  chief  accountant  of  the  navy-office  chosen  church- 
warden  ;  for  he  is  not  obliged  to  attend.     Bunb.  255.J 

[Writ  of  privilege  lies  not  for  a  justice  of  peace  not  to  be  constable ;  he 
abould  apply  to  the  sessions,  understate  13  &14  C.  2.  c.  12.  s.  15.  Str. 
698.] 

(C)  PRIVILEGE  IN  SUITS. 
(C  1.)  By  being  an  officer  to  a  court,  &c. 

So,  if  a  man  be  an  attorney,  or  officer  to  B.  R.,  C.  B.,  &c.  he  has  a 
privilege  to  be  sued  in  the  same  court,  and  not  elsewhere.  Vide  Abate- 
ment, (D6.) — ^Attorney,  (B  17,  die.) 

So,  if  he  be  an  accountant  or  minister  of  the  exchequer,  or  his  servant 
attending  upon  bim  in  bis  office.  Bro.  Priv*  8.  Vide  Abatement,  (D  6.) 
—Courts,  (D  2.) 

If  he  be  a  serjeant  at  law.    Vide  Ley,  (D  3.) 

But  a  servant  to  an  officer  of  the  exchequer,  in  husbandry,  and  not  at- 
tendant upon  the  office,  or  his  master,  shall  not  have  privilege.  Bro.  Pnv. 
8. 16. 

So,  if  land  lies  in  ancient  demesne,  the  Cinque  Ports,  hcnbibrive  domi* 
m  regis  nan  eurrii,  the  suit  shall  be  for  it  in  the  court.of  ancient  demesne, 
Ac.  and  not  elsewhere.  Vide  Abatement,  (D  1 ,  2,  3*) — Ancient  demesne; 
(F  5^Francbises,  (E  1,  Sic.) 

[If  an  attorney  die  insolvent,  having  a  bill  due  to  him  from  his  client,  in 
wlucb  is  included  a  clerk  of  the  crown*office^s  bill,  he  may  have  a  rule  to 
k  paid  by  the  original  client,  and  not  come  in  for  his  share  of  the  insol- 
tent's  estate,     Str.  1136.     3  B.  M.  1313.1 
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1  [*](C2.)  By  priority  of  suit. 

[Where  an  attorney  of  one  court  sues  an  attorney  of  another,  the  privil^e 
of  that  court  which  is  possessed  of  the  cause,  shall  be  preferredf.  3  Bl.  Rep. 
1325.] 

So,  if  a  suit  be  commenced  in  B.  R.,  C.  B.,  or  other  court  of  Wesfimia- 
ster,  and  the  plaintiff  afterwards  sues  for  the  same  cause  in  a  base  court,  the 
defendant,  arrested  by  process  out  of  such  base  court;  upon  an  habeas  corpus 
shall  be  discharged  ;  as,  if  a  plaintiff  sues  in  C.  B.,  &c«  and  afterwards  en- 
ters his  plaint  for  the  same  cause  in  a  court  of  London.     Bro.  Priv*  19.  34. 

So,  if  he  be  afterwards  arrested  by  process  out  of  B.  R.  Bro.  PriF.  32.  24. 

So,  a  defendant  shall  have  pri  vil^e,  if  he  was  arrested  after  the  teste  of 
the  original  in  C.  B.,  though  oefore  the  return,  if  the  writ  be  afterwards  re- 
turned ;  for  it  has  relation  to  the  teste.     Bro.  Priv.  4. 

Though  the  plaintiff  be  essoigned,  or  does  not  appear  in  C.  B«     Bro. 

Priv.  5. 

Or,  be  afterwards  nonsuited  ;  if  the  action  was  depending  at  the  time  of 
the  arrest  by  process  out  of  the  inferior  court.     Bh>.  Priv.  5.  9. 19. 

But  a  defendant  shall  not  have  privilege  upon  an  arrest  out  of  a  base 
court,  if  the  teste  of  the  original  in  C.  B.  &c.  be  later  than  the  arrest.  Bro. 
Priv.  39.  53. 

Or,  if  the  arrest  was  before  the  return  of  the  writ,  and  the  writ  never  was 
returned^    Bro.  Priv.  5« 

So,  if  after  a  suit  commenced  in  C.  B*  a  plaint  be  in  London,  to  have  a 
foreign  attachment,  and  the  defendant  renders  himself  to  prison  there  within 
a  year  and  a  day  to  dissolve  the  attachment,  be  shall  not  have  privil^e  ; 
for  the  render  was  gratis,  and  for  his  benefit.     Bro.  Priv.  6.   Cent.  Ibib.  39. 

So,  a  defendant  shall  not  have  privilege  if  he  be  outlawed  in  the  suit  in  C. 
B*  before  his  arrest.    Bro.  Priv.  10. 

If  the  action  in  C.  B«  was  commenced  by  covin.    Bro.  Priv.   19.  31.  43^ 

AS  TO  THE  PRIVILEGES  OF  PEERS  OF  PARLIAMENT. 

VideDiGNiTv,  (Fl,&c.) 

AS  TO  THE  PRIVILEGES  OF  ECCLESIASTICAL  PERSONS. 

Vide  Ecclesiastical  Persons,  (D.) 

AS  TO  PRIVILEGE  OF  PARLIAMENT. 

Vide  Parliament,  (D  17.— E  15.) 

« 
Vide  mote  concerning  Privilege,  in  Alien,  (C  1,  &c.   7,  8. — D  2.)  Am- 
bassadoif(B). — Antient  Demesne,  (F  T,  &c.) — ^Attorney,  (B  16,  &c.) — Bank- 
rupt, (D  32,  &c.)— Cemetery,  (A  3.)— Chanceiy,  (D  10.)— Chase,  (N  3,4, 

&c.— O  1 ,  &c.)— Convocation,  (C).— Enfant,  (D  »,  &c.)— Estates,  (C  3. 

E  3.)— Franchises,  (E  1.)— London  (L  1,  &c.—M).— Physicians  (B). — 
Praerogative,  (I>  32.  85.)— Rov,  (F  1.)— -University  (B— C). 

[♦]PRIVY. 

Vide  Confirmation. — ^Fine,  (1 1.) — Pleader,  (0  1,  &c.) 
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PRIVY  COUNSELLOR, 

Vide  Pabliamxht,  (L  30.) — ^Rot,  (E  3,  tic.) 

PJUVy  SEAL. 

Vide  Pat«ht,  (C  a.) 

PRIVY  SIGNET. 

Vide  Patent,  (C  6.) 

PROBATE. 

Vide  AoMiNiST^ATieH,  (B  6.  8, 9.) — Prohiwtion,  (G  16.) 

PROCEDENDO. 

Vide  Cbbtiobari,  (D— G).->Pkohibition,  (K  1 ,  &c.) 

PROCEEDINGS. 

WHEN  EVIDENCE. 
Vide  EviDEHcx,  (C  1,  &c.)  « 

PROCEEDINGS,  AND  PLEADINGS  IN  PARTICULAR  ACTIONS. 
Vi<le  PtxA,— Plbadbr,  (3  A  1,  &c.  to  the  end  of  the  Title.) 

PROCESS. 

(A  1.)  PROCESS ;  WHO  MAY  ISSUE  IT, 

(A  2.^  In  what  name.  p.  119. 
(A  S.)  Under  what  seal.  p.  119. 

(B)  WHEN  PROCESS  SHALL  BE  RETURNABLE,  p.  190. 

(C)  PROCESS  IN  CRIMINAL  CASES,  p.  129. 
[(C  b.)  PROCESS  IN  CIVIL  CASES.]  p.  19*3. 

(D)  PROCESS  IN  REAL  ACTIONS. 

"P  1.).  Sumiaonfl.  p.  124. 
8.)  Re>summons.  p.  124. 
S.)  Hqw  executeq.  p.  124. 


(D  4.)  €hrq»d  eape*  p.  126. 
5.)  iPetit  ct^.  p.  126. 
6.)  Att4tchm«lit.  p.  126, 
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(D  7.)  IH8trmga$.  p.  ie& 
(D  8.)   Vmire  facias,  p.  128. 

(DO.)  Judicial  process  in  a  real  action;  summons m 
auxiliumj  &c.  p.  128. 

(E)  PROCESS  IN  PERSONAL  ACTIONS. 

;(E  1.  a.)  When  issuable.]  p.  128. 
(El.  b.)  Joinder  of  parties  in.]  p.  139. 
XE  1.  c.)  Teste  of.]  p.  129. 
;(E  1.  d.)  Where  executed.]  p.  129. 
'(E  1.  e.)  Mode  of  executing. J  p.  129. 
'{E  1.  f.)  Service  of.]  p.  129. 
(E  1.  g.)  Irregularities.]  p.  129. 
(E  l.h.)  Summons,  p.  130. 
TE  2.)  Attachment,  p.  130. 
(E'3.  a.)  Capias,  p.  130. 
[(E  3.  b.)  Detainer.]  p.  130. 
[(E  4.  a.)  General  rules.]  p.  131. 
(E4.  b.)  Judicial  process : — Levari  facias,  p.  131. 
(E  6.)  Fieri  facias,  p.  132. 
(E  6.)  Elegtt  p.  132. 
(E  7.)  Testatum  capias^  or  fieri  facias,  p.  Id3< 

(A  1.)  PROCESS;  WHO  MAY  ISSUE  IT. 

Process,  in  a  large  acceptation,  comprehends  the  whole  proceeding  after 
the  original,  and  before  judgment.  8  Co.  157.b.  Blackamore.  Vide  Amend- 
ipent,  (C  1 .) 

But,  generally,  it  imports  the  writs  which  issue  out  of  anj  court,  to  b{^ing 
the  party  to  answer,  or  for  doing  execution. 

When  the  king  grants  an  authority  of  oyer  and  terminer,  the  power  to  issue 
process  is  incident ;  for  there  cannot  b^  oyer,  if  the  party  does  not  appear 
gratis^  or  be  brought  by  process.  :, 

And  therefore  where  justices  of  peace  have  power  to  outlaw  another,  they 
may  issue  a  capias  utlagatum.     R.  3  Rol.  377.  I.  35. 

(A  2.)  In  what  name. 

All  process  out  of  tho  king's  courts  ought  to  be  in  the  oafite  of  tbe 
king. 

by  the  St.  27  H.  8.  24.  all  writs  original  or  judicial,  ali  ina^tiftelilt  fbr 
treason,  felony,  or  trespass,  and  all  process,  shall  be  in  the  king's  name,  io 
counties  palatine,  or  other  liberties  in  England  or  Wales. 

(A  3.)  Under  what  seal. 

So,  all  process  ought  to  be  under  the  great  seal. 

By  the  st.  28  Ed.  1.  6.  no  writ  w,bich  concerns  the  common  law  shall  go 
out  under  any  of  the  petit  seals^ 
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[*](B)  WHEN  PROCESS  SHALL  BE  RETURNABLE. 

The  dajf  for  the  return  of  process  are  geaeral  or  speciaL    Co.  L* 

134.  b. 

By  tbeBt.  51  H.  3.  dies  communes;  32  H.  8.  3t.  &  16  Car.  6.  in  all 
Teal  actions,  (except  writ  of  entrj  for  a  common  recorery ,  right  of  advowson, 
and  dower  unde  nihil  hahety)  if  the  writ  come  in,  or  be  retarnable  in  C. 
B.  on  any  common  return-day,  day  shall  be  given  till  the  ninth  return  after, 
inclasiTe. 

In  writs  of  entry  for  a  common  recovery,  right  of  advowson,  and  dower, 
vnde  nihil  habet,  till  the  fifth  return,  inclusive. 

And  by  ti^e  at.  3^  H.  8.  21.  in  any  writ  of  dower,  till  the  sixth  return,  in* 
climve.    Vide  3  Inst.  124. 

And  by  the  at.  16  Car*  6.  summons  ad  loarrantizandum  against  a  vouchee, 
upon  appearance  of  the  tenant  in  a  writ  of  entry,  or  writ  of  right  of  ad  vow- 
yon,  (which  before  were  made  for  nine  returns  inclusive,)  shall  be  abridged  to 
five  returns,  as  it  was  used  in  a  summoiis  ad  warraniizandum  in  a  writ  of  dow- 
^r  ttfuie  nikiZ  habeL 

By  the  at.  of  Marlb.  52  H.  3.  12.  conf.  by  the  16  Car.  6^  in  an  assize  of 
darrein  presentment^  and  quart  impedity  denlur  dies  de  quindena  in  quindenam^ 
vel  de  Iribus  septimanis  in  ires  sepiimanas. 

Or,  by  consent  of  the  parties,  a  longer  day  may  be  given,  if  such  consent 
•ppeara  upon  record.     2  Inst.  124. 

By  the  common  law,  there  ought  io  be  fifteen  days  between  the  teste 
and  return  in  summons  and  attachments.  Co.  L.  134.  b.  2  Inst.  567.  Mod. 
Ca.  146. 

[If  there  are  not  fifteen  days  between  teste  and  return  o(  capias^  the  pro- 
ceedings cannot  be  stayed^  but  the  writ  may  be  quashed ;  it  is  error,  not  ir* 
regolanty.     Barnes,  76.  409,  410.] 

rif  procesa  is  made  returnable  on  a  dies  nanjuridicus,  (as  Ascension-day,) 
itsralibe  (\iia«bed.    Buob.  318.] 

^In  a  suit  by  bill  in  B.  R.  the  essoin-day  is  not  a  return ;  and  if  a  fieri  fa^^ 
cias  is  made  so  returnable,  the  execution  is  void,  and  the  goods  must  be  re- 
tamed.     I  Wils.  1 55.] 

[If  a  iUstrit^ashe  niade  returnable  die  luna  prox*  post  quinden.  Triiu  it  is 
right;  for  ^pmden.  TVtn.  is  a  Sunday.     Str.  811.     Lord  Kaym.  1528.] 

fNext  after  eig^t  days  from,  &c.  is  the  same  as  next  after  the  octave,  &c. 
Semb.  3  B.  M.  1 1 87. J 

By  the  at.  art.  super  chart.  28  Ed.  1.  15.  en  summons  et  attachments  en 
jdea  die  terrcy  de  sormes  conteigne  la  summons  ou  Paitachment  le  terme  de  1 5 
/otirt  a  tatU  la  rneyn^,  solonque  la  common  ley. 

So,  in  re-snmmona  and  re-attachments.     2  Inat.  567. 

So,  inapone ;  for  it  is  in  the  nature  of  a  summons.     Ibid. 

In  a  venire  facias  juratores  ;  for  it  is  a  summons  to  the  jurors.     Ibid. 

So,  by  the  at.  16  Car.  6.  in  dower  unde  nihil  habet^  the  venire  facias,  and 
an  procesa,  after  issue  joined,  and  before  judgment^  need  not  have  more  than 
fifteen  days,  any  more  than  in  personal  actions. 

So»  it  may  be  in  procesa  ^upon  an  information,  &c.  which  does  not  go  to 
puflawry.     R.  Sal.  699. 

|^*]Bnt  if  a  summons  be  returned  tardsy  &c.  the  alias  summons  shall  have 
nine  retoma  between  the  te^^e;  and  return.  Co.  I.  134.  b.  2  Inst.  567. 
R.  Dy.  252.  a.     Hutt.  43. 
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So,  process  to  outlawry  in  the  crown  office  shall  be  de  Urmino  in  termi* 
num.    SaL  699. 

So,  process  judicial  in  B»  R.  (in  Middlesex  particularly)  maj  be  Je  die  m 
diem.     Sal.  603. 

[Capias  ad  respond.^  tested  in  Trinity,  and  returnable  in  Hilary,  is  void  and 
a  mere  nullity.     3  Wils.  341 .     2  Bh  Rep.  846«] 

[One  day  between  the  teste  and  return  of  a  special  latiitat  is  sufficient. 
Str.  917.] 

So,  by  the  st.  IG^Car.  6.  return  from  Cra.  Ascens.  Domini  to  Cra.  TWiu 
shall  be  good,  though  there  be  not  fifteen  days  between  the  quarto  die  post 
CPrm  Ascens,  before  the  essoin^day  of  Cra*  Trtn. 

So,  by  consent,  other  than  Hxe  common  days  of  return  may  be  taken.  Co. 
L.  134.  b. 

So,  by  common  law,  and'by  the  st.  art*  super  chart.  15.  in  an  assize  be- 
fore the  justices  of  B.  R.,  C.  B.,  or  justices  in  eyre,  the  justices  may  give  a 
special  day  in  term,  or  out  of  term ;  and  therefore  an  attachment  in  an  aa* 
size  need  not  have  fifteen  days  before  the  appearance.    C.  L.  134.  b. 

[If  there  are  fifteen  days  between  the  teste  and  return,  both  inclusive,  of 
a  scire  facias^  it  is  sufficient*     Hicks  v.  Jones,  T.  13  G.    Str.  765. 

And  by  the  st.  32  H.  8.  21.  &  16  Car.  6.,  special  days,  where  usual,  shall 
be  allowed. 

.[In  suits  by  bill,  fieri  facias  must  be  returnable  at  a  day  certain,  or  shidl 
be  quashed.    Barnes,  S 1 3.] 

[If  ca.  sa.  against  an  attorney  is  returnable  at  general  return,  and  not 
day  certain,  it  shall  be  quashed,  and  defendant  superseded.    Barnes,  413.1 

[On  the  traverse  of  an  inquisition  sent  out  of  chancery  to  be  tried  in  B.  ft* 
the  venire  must  be  returnable  on  a  general  return,  and  not  on  a  day  certain. 
Wils.  77.] 

So,  in  a  writ  of  execution  there  need  not  be  fifteen  days  between  ih^ 
teste  and  return  \  as,  in  a  scire  facias  for  executing  a  fine,  or  recovery  in  a 
real  action.     Co.  L.  1 34.  b. 

Nor  in  a  sdre  facias^  against  bail.  [But  there  must  be  fifteen  days  be- 
tween the  teste  of  the  first  sci.  fa.  and  the  return  of  the  second.  3  BI. 
Rep.  922.] 

Nor,  in  a/>er  qua  servitia^  &c.    Co.  L.  1 34.  b, 
Nor,  in  any  judicial  writ.     Ibid. 

Nor,  in  process  against  an  infant  to  be  inspected.     Ibid.  • 

In  a  pone  by  the  defendant.     Ibid, 
Nor,  in  error.     2  Inst.  567, 

Nor,  in  a  venire  facias  upon  ao  indictment  for  treason,  or  felony,  taken  in 
B.  R.     2  Inst.  568. 

[By  Stat.  24  G.  2.  c.  48.  in  real  actions,  if  writ  is  returnable 

Cras.  Anim.        4(^1/  shall  be  given    Quind.  Martin. 

Cras.  Martin,  —  Oct.  Hilar. 

Oct.  Martin.  ~  Quind.  Hilar. 

Quin.  Martin.  —  Cras.  Pur. 

[*10ct.  Hilar.  —  Oct.  Pur. 

Quind.  Hilar.  ~  Quind.  Pasch. 

Cras.  Pur.  _  Tres.  Pasch. 

Oct.  Pur.  —  Mens.  Pasch. 

Quin.  Pasch.  —  Quinque  Pascht 

Tres.  Pasch.       -  —  <5r^.  Asc^u. 

Mens.  Pasch.  —  Cras.  Trin. 
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Qaioqae  Pasch.    day  shall  be  given  Oct.  Trin. 

Cras.  Ascen.  — .  Quid.  Trin. 

Cms.  Trin.  —  tres.  Trin. 

Oct.  Trin.  —  Cras.  Anima. 

Quin.  Trin.  —  Cras.  Martin. 

Trcs,  Trin.  ~  Oct.  Martin.] 

[There  need  be  bat  fifteen  dajs  between  teste  and  return  otvenire^  and 
other  process  on  writ  of  dower  unde^  &c.  after  issue  joined,  and  before 
jodjginent.] 

[All  process  having  day.  from  the  fourth  of  Cras.  Ascens.  to  Cras.  Trin. 
are  good. 

[Sammons  to  warrant  against  vouchees  on  common  recoveries  had^ 
aibridged  to  four  returns  inclusive.] 

{Courts  may  appoint  special  returns  as  usual.] 
The  days  of  assize  in  darrein  presentment  and  quare  impedit^  and  the 
days  to  be  given  in  attaint,  stand.1 

[The  quarto  die  post^  or  day  of  appearance,  is  reckoned  inclusive  of  the 
return-day,  though  that  fall  on  a  Sunday.     1  H.  BI.  9.] 

As  to  thefonn  of  teste  or  process,  vide  Abatement,  (H  1,  &c.  14.) 

(c  a.)  Process  in  criminal  cases. 

By  the  common  law,  in  an  appeal,  or  indictment,  for  the  death  of  a  man, 
the  process  was  a  capias^  and  afterwards  exigent  and  outlawrv.  Vide  Ad- 
pcal,(G5.)  ^  ^ 

Bat  for  another  felony  there  ought  to  be  two  capiases  before  the  exigent. 
Ibid. 

By  the  st.  25  Ed.  3.  14.  on  an  indictment  of  felony  before  justices  of  oyer 
and  terminer,  a  capias  shall  go  to  the  sherifiT,  and  on  a  non  est  inventus  re- 
tomed,  another  captor  to  seize  his  goods,  also  returnable  at  three  weeks,  and 
if  he  be  taken,  or  appear,  before  the  return  of  the  second  capias^  he  saves 
bis  goods  •,  otherwise^  the  exigent  shall  go.  Vide  Appeal,  (G  5.) — Indict- 
ment (1). 

^  By  the  st  ^  H.  6.  1.  the  writs  of  capias  before  exigent,  against  any  in- 
dicted ID  B.  R.,  shall  be  directed  to  the  sheriflfs  of  the  county  where  the 
party  dwells,  as  well  as  of  the  county  where  named  in  the  indictment,  hav- 
ing six  weeks  at  least  or  longer,  if  the  justices  in  their  discretion  think  fit, 
before  the  return;  otherwise,  the  exigent  and  outlawry  on  it  shall  be  void. 

By  the  St.  8  H.  6.  10.  on  every  indictment  or  appeal,  for  treason,  felony, 
or  trespass,  against  any,  dwelling  in  another  county,  than  where  the  indict- 
ment or  appeal  was  taken,  after  the  return  of  the  first  capias^  another  capias 
shall  go  to  the  sheriff  of  the  county,  where  the  party  is  supposed  dwelling,  re- 
tomable  three  months  after  date,  if  the  counties  be  held  monthly ;  if  at  every 
six  weeks,  then  four  months  after ;  commanding  the  sheriff,  if  the  party  be 
not  found  to  make  proclamation  [*]at  two  counties,  to  appear  at  the  return 
of  the  writ,  in  the  county  or  franchise  where  indicted;  and  if  then  he  ap- 
pear not,  the  exigent  shall  go,  &c. 

[(C  b.)  PROCESS  IN  CIVIL  CASES. 

£A  general  warrant  is  illegal.     3  Burr.  1 742.     1  BI.  555.     LoSi.  1 .] 
fStyle  of  the  court  of  King's  Bench  mistaken  in  the  plaint  for  that  of  the 
common  pleasi  vitiates  the  judgment.     LofH.  184.] 
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[Where  a  sheriff  is  plaintiff,  a  latitat  (e.  gr.)  directed  to  himself,  is  irre- 
gular.    1  Bl.  506.] 

[Process  from  the  superior  courts  to  be  executed  in  Soutbwark,  must  be 
directed  not  to  the  bailiff  of  that  borough  but  to  the  sherifl  of  Surrey.  14 
East,  289.] 

[Though  it  is  informal  to  address  process  to  the  sheriff  of  Durham  direct, 
instead  oi  through  the  chamberlain,  the  writ  is  not  void  ;  therefore,  a  bail- 
bond  taken  thereon  is  good.     6  T.  R.  71 .] 

[The  officers  appointed  by  law  to  execute  the  civil  process  of  the  superior 
tribunals,  and  who  alone  are  officers  of  the  court,  are  the  sheriff  of  the  coun- 
ty, and  the  lord  or  bailiff  of  a  franchise  or  peculiar  jurisdiction ;  therefore, 
such  process  directed  to  the  bailiff  of  the  Isle  of  Ely,  instead  of  the  sheriff 
of  Cambridgeshire,  is  a  nullity,  and  the  bailiff  a  trespasser  for  executing  it. 
3  East,  1 28.] 

[For  the  purposes  of  executing  process,  the  house  of  one  man  may  be  ac- 
counted that  of  another  where  he  has  permitted  him  to  use  it  as  his  own  by 
residence  therein.     2  H.  B.  120.] 

[Process  out  of  the  palace  court  at  Westminster  may  lawfully  be  execut- 
ed within  the  palace,  though  the  king  is  actually  resident  therein,  and  no 
leave  has  been  obtained  from  the  Board  of  Green  Cloth.    3  T.  R.  735.] 

[Civil  process  cannot  be  executed  in  any  of  the  king's  palaces  which  arc* 
kept  constantly  prepared  for  bis  majesty's  reception  \  though  he  may  not 
reside  therein.     10  East,  578.] 

[An  inner  door  may  be  broken  open  in  the  execution  of  civil  process. 
Cowp*  1.     Loflt.  375.] 

[Outer  door  may  bO'  broken  in  executing  process  for  a  contempt.  4 
Taunt.  401.] 

[If  a  bailiff  has  made  a  legal  arrest  and  the  prisoner  escapes,  be  may  jus- 
tify breaking  open  the  door  of  the  house  upon  fresh  suit  to  retake  him. 
Lofft.  382.  390.] 

[In  the  execution  as  well  of  civil  and  criminal  process,  an  officer  may 
call  in  the  assistance  of  others,  who  then  may  justify  as  the  officer  may  do. 
3  East,  128.] 

[Though  a  bailiff  gets  in  under  a  false  pretence,  yet  he  who  resists  him 
does  it  at  his  peril.     Lofft.  62.] 

[Proceedings:  are  founded  on  the  second  writ  in  a  continued  processt  2 
B.  &P.  157.] 

"A  writ  may  be  averred  when  issued  in  vacation.     15  East,  378.] 

To  aver  the  issuing  of  a  writ  between  the  essoign  and  quarto  die  posi^ 

\e  court  then  being  at  Westminster,"  is  good.  3  T.  R.  183.  3  T.  R« 
787.1 

[Touching  the  indorsement  of  the  time  of  filing  the  writ,  see  3  T.  R.  787.] 
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[*](D)  PROCESS  IN  REAL  ACTIONS. 
(D  1.)  Summons. 

I  In  MprcBcipes  quod  reddat  (viz.  all  real  actions  properly  and  strictly  for 
demand  of  land)  the  original  process  is  a  summons. 

As,  in  a  writ  of  right  quia  dominus  remissit  curiam,  &c.  right  of  advowson, 
prcBcipe  in  capite.     F.  N.  B.  2  F.  5.  J.  30.  E. 

In  a  writ  of  right  of  ward,  cessavit^  escheat,  dower,  wide  7iihil  habet  and 
foniudon. 

In  all  writs  of  entry. 
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fn  a  quod  ei  deforceat. 

So,  in  maDy  writs  of  pracipe  quod  facial;  as  in  a  writ  de ratiombil^us  di* 
vsm,  customs  and  s^rrices,  aecta  ad  molendintnn. 

So,  in  naiivo  habefido^  quo  jure^  writ  of  mesne,  quod  permittaL 

So,  in  all  actions  ancestral  possessory ;  as,  mort  dPancestor^  aielj  besaiel^ 
coBinage,  and  nuper  obiit. 

So,  in  an  assise  of  darrein  presenimentj  quare  impedit  juris  utrum. 

Id  ao  attaint ;  by  the  st  23  H.  8.  3. 

In9,warrantia  charta,  curia  claudenda,  and  partition. 

So,  where  a  stranger  to  the  writ  is  to  be  cited  pendente  lite,  process  shall 
be  against  him  by  summons  ;  as^  ut)od  voucher,  aideprier,  by  summons  ad 
iMrraniizandum,  summons  ad  aitxiliandum* 

So,  in  personal  actions  for  debt  or  contract^  the  original  process  is  sum* 
tnons* 

(D  2.)  Re-summohs. 

Uasummoiisbe  ^turned  far J^,  or  hot  feiurned,  there  shall  heBXtalidi 
sunmiona.    Ofi.  Br.  358.  361. 

Or,  returned  that  the  demandant  hath  not  found  pledgfis.  Off.  Br.  357« 
361* 

Or,  that  none  came  to  show  the  land  id  the  sheriff.     Off.  Br.  358,  359, 

Or,  that  no  proclamatton  was  nhad^  accordtng  to  th^  ^.  31  £!•  3.  Off. 
Br.  357.  361. 

(D  3.)  How  executed; 

The  sheriff  in  person,  or  by  his  bailiff,  ought  to  summon  the  tenant  in  pei'<- 
son,  or  upon  the  land  demanded.     Fl.  6.  c.  6.  s.  4,  5. 

In  personal  actions,  summons  shall  be  to  the  person,  if  he  be  within  the 
coanty,  or  at  his  hoose.    Fl.  6.  c.  6.  s.  4. 

So,  where  the  tenant  has  no  land,  whereon  he  may  be  summoned.  Fl. 
6«  c.  6.  8.  5. 

In  ri^t  of  adrowson,  quare  impedit,  &c.  it  may  be  at  the  church. 

Aad  the  sheriff  may  enter  the  land  of  another,  to  summon  the  tenant*.  (I 
Brownl.  158.) 

If  the  action  be  for  recovery  of  hnd,  it  6ught  t6  be  in  terra petita. 

Though  he  be  not  actually  tenant  of  the  land.     Fl.  6.  c.  6. 

Though  he  has  only  the  reversion. 

So,  the  heir  shall  be  summoned  on  the  land  which  descends. 

The  sheriff  ought  to  take  two  summoners,  probos  et  legates  homines  to 
testify  thesomiAons.  1  Brown!.  158.  I  Mod.  248.  In  real  action^.  2 
Sbo.  282. 

^*^And  though  now  he  ddes  not  make  summons,  yet  it  ought  to  be  proved, 
if  the  summons  be  denied  ;  for  the  sheriff  returns  the  names  of  the  sum- 
moners. 

Soj  the  summons  ought  to  be  in  the  day-time,  before  sun-setting.  R.  Cro. 
El.  42. 

And  fifleen  daytf  at  least  before  the  return  of  the  writ.     Co.  L.  134.  b« 

And  by  the  st.  31  El.  3.  after  summoat  ii^real  action,  proclamation  shall 
be  made  of  it  on  Sunday,  fourfeenfdays  befpre  the  return,  at  or  near  the 
mq0t  usual  door  of  the  church  or  chapel  of  t^  town  or  parish  where  the  land 
liea,  on  which  the  summons  Was  made ;  otherwise,  no  grand  ^ape  shall  go,  bu^ 
ao  alias  or plurits  summons. 

Vot.  Vfl.  17  r*125] 
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The  sammons  shall  be  at  the  church-door,  though  the  church  be  out  of 
the  county.     R,  Cro.  El.  472. 

And  it  is  not  sufficient  to  say,  that  he  proclaimed  all  contained  in  the  writ ; 
but  he  ought  to  say,  that  he  proclaimed  that  he  made  summons  on  the  land. 
R.  Hob.  133. 

But,  if  the  land  be  in  several  parishes,  a  summons  in  one  ia  sufficient. 

Hob.  133. 

So,  a  proclamation  at  the  church  of  one  parish  is  sufficient.  Hob.  133. 
Noy,  22. 

So,  it  is  sufficient  that  the  names  of  the  summoners  are  returned,  without 
saying  that  the  summons  was  made.     Hob.  133. 

How  he  shall  wage  his  law  of  non-summona,  vide  Abatement,  (H  53.) 

(D  4.)  Grand  cape. 

In  all  precipes  quod  reddat^  if  the  tenant  does  not  appear,  or  is  essoined  af 
the  return  of  the  writ,  if  he  cannot  save  bis  default,  he  shall  lose  his  land  ; 
and  therefore  a  grand  cape  issues  to  take  the  land  into  the  king^s  hand,  and 
to  summon  the  party  to  answer  for  his  default.     (Fl.  6.  c.  14.  s.  1.  3,  4.) 

The  sheriff  ought  to  take  the  land  into  the  king's  hand  fifteen  days  before 
the  return  of  the  writ.     (Fl.  6.  c.  14.  s.  1.) 

And  he  shall  answer  to  the  king  for  the  profits  of  the  land  till  judgment. 

And  shall  return  a  cepi  in  manuSf  with  the  names  of  the  viewers  and  sum- 
moners.    (Fl.  6.  c.  14.  s.  3.) 

But,  a  supersedeas  to  the  grand  cape  shall  be  granted,  si  erronice  emanavit ; 
as,  if  be  does  not  return  a  proclamation  made  according  to  the  st.  31  El.  S., 
as,  if  he  does  not  say,  that  proclamation  was  made  after  summons.  R.  1 
Mod.  197. 

If  it  does  not  appear  that  any  part  of  the  land  lies  in  the  vill,  at  the  church 
of  which  proclamation  was  made.     1  Mod.  197. 

If  the  return  says,  proclamation  was  made  secundum  formam  statuti,  gen« 
erally,  without  saying,  that  it  was  of  a  summons  upon  the  land.  R.  1  Mod. 
197.     Hob.  133. 

The  sheriff  upon  ihegrand  cape  cannot  carry  away  any  profits  of  the  land, 
but  only  seize  it  generally.    R.  1  Leo.  92. 

(D  6.)  PetU  cape. 

In  Mpradpes  quod  reddat,  if  there  be  a  default  at  the  return  of  the  ventre 
facias  J  a  petit  cape  shall  be  awarded  for  seizing  the  lands  and  sumnK>ning  the 
party. . 

f*]The  petit  cape  shall  have  fifteen  days  before  the  return. 

The  sheriff  shall  return  cepi  in  manus  to  the  petit  cape. 

But,  if  there  be  a  default  at  the  day  given  for  battle  in  a  writ  of  right, 
there  shall  be  final  judgment  without  aptitcape. 

So  there  shall  be  final  judgment  without  a  petit  cape  in  all  cases  of  a  default 
after  verdict. 

If  there  be  a  departure  in  despite  of  the  court. 

f  0,  upon  a  default  at  the  venir^facias  in  a  quare  impedit. 

(D  6.)  Attachment. 

An  attachment  is  awarded  against  a  man  for  a  contempt  to  the  court. 
As,  in  chancery,  if  a  defendant  does  not  appear  upon  service  oiasubpcenam 
Vide  Chancery,  (D  3,  4.) 
[*126] 
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So,  it  goes  as  an  original  process  in  an  assize  of  novel  disseisiny  or  of  nu- 
sance. 

So,  in  many  writs  of  pracipe  quod  fadai^  if  the  tenant  do  not  appear 
opon  the  summoQS,  the  process  shall  be  continued  bj  attachment  and  distress 
infiDlte. 

An  attachment  ought  to  be  executed  by  the  sheriff,  by  taking 
ple^^  of  the  party  for  his  appearance,  and  return  of  the  attachment  by 
pled|ges»  A. 

B. 

And  if  he  does  not  appear  afterwards,  the  pledges  shall  be  amerced. 

Or,  by  attachment  of  the  goods  of  the  party. 

The  sheriff  may  attach  any  moveable  goods  of  the  tenant  or  defendant 
himself. 

So,  the  sheriff  ought  to  return  the  certainty  and  value  of  the  goods  ;  for 
per  cateUa  ad  vaUniiam  so  much,  is  pot  sufficient.     R.  Cro.  El.  1 3.  Cart* 


And  when  be  attaches  goods,  he  does  not  return  pledgesr 

And  it  the  party  does  not  appear,  the  goods  attached  are  forfeited.  Cro. 
El.  1 3,     Semb.  Cart.  325. 

But  a  cleric  cannot  be  attached  by  bis  goods,  but  only  by  his  person,  or 
his  lands,  if  he  has  a  lay-fee. 

So,  a  layman  cannot  be  attached  by  his  lands,  or  any  parcel  of  a  freehold. 

Nor,  by  a  thing  fixed  to  the  freehold.     20  H.  7.  13.  b.     21  H.  7.  26.  b« 

Nor,  by  a  chattel  real. 

Nor>»  by  .his  apparel,  or  horse  on  which  he  rides,  if  he  has  other  goods. 

So,  the  sheriff  ought  to  attach  only  a  single  thing,  so  much  as  will  make 
ibe  defendant  appear ;  nor  divers  goods,  and  of  great  value.  Lut.  1457*  So 
much  as  is  suflkient  for  the  debt.    Cart.  225. 

And  if  he  does  it,  and  this  appears  upon  record,  trespass  lies.  Lut.  1457. 
Otherwise,  if  the  value  be  denied,  or  taken  by  protestation,  whereon  the 
plaintiff  demnis  *,  for  then  the  value  is  not  adnutted.  R.  M.  4  G.  2.  in  the 
exchequer,  int.  Swindell  and  Bfetoall, 

(D  7.)  Distringas. 

A  disiringas  is  a  process  which  issues,  if  the  defendant  does  not  [*Jappear 
at  the  return  of  the  summons,  or  attachment  *,  and  it  is  called  distress  infinite, 
because  it  goes  till  appearance. 

And  the  grand  distress,  because  it  is  many  times  awarded  instead  of  the 
grand  cape*        .  ^ 

The  sheriff  upon  a  distringas  takes  all  the  moveable  goods  of  the  party  ; 
and  the  profits  of  the  land  from  the  teste  of  the  writ,  which  issues  are  for- 
feited  to  the  kii^,  and  estreated  into  the  exchequer,  if  the  party  does  not 
appear. 

And  the  sheriff  returns  monticaptt  jjcr  A.  unde  exit.  20*.,  &c. 

If  a  distringas  goes  instead  of  a  grand  or  petit  cape^  and  the  sherifl  returns 
issues  or  ttihu^  and  at  the  return  the  tenant  or  defendant  makes  default,  final 
judgment  shall  be  given. 

The  issues  upon  distringas  ought  to  be  estreated  the  last  day  of  every  is- 
suable term.     1  Sal.  55. 

Or,  by  special  rule  ;  but  this  shall  not  be  done  without  special  cause.  R. 
1  SaL  55. 

The  issues  returned  upon  a  distringas  ought  to  be  reasonable,  though  the    . 

writ  says,  ner  omnia  terras  et  catalla. 

^  ^  [*127] 
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And  therefore,  it  10  0lii6cient  that  be  return  the  pMt«  wbieb  majr  awo  af- 
ter the  teste,  and  before  the  return  of  the  writ.     37  H.  8.  3. 

Ofi  in  a  personal  action,  eq  n^uchafi  may  be  the  cbai|(e  of  the  pvQCMS, 

f  The' court  m^iy  order  isiues  to  be  increased  oq  a/fa«  oxphmat,  at  tfaeif 
discretion,  usually  five  times  ;  the  former  in  C.  B.  Barnes,  41 8.  420^  431, 
422.] 

[Service  of  venire  fnc%a$  ad  reap,  by  leaving  it  with  the  ftlerk  of  the  de- 
fendants at  their  counting-bouse,  not  sufficient  to  obtain  distringas^  tiiough 
after  several  inefiectual  calls  made  for  the  purpose  of  personal  service.  3 
Price,  9.] 

[Service  of  ventre  facias  a$  resp.  served  on  defepdant's  servant  at  his 
dwelling  house  duriog  hi?  absence  abroad,  not  suQpient  to  warrant  a  disirin-- 
gas,  nor  will  the  court  grant  a  rule  to  shew  cause  why  such  service  fboul4 
not  be  sufficient.    2  Prif;e'12.] 

[Where  the  defendant  is  gone  abroad  the  service  of  the  sheriiTs.  summoni 
granted  on  a  writ  o(  venire  J  acias  ad  resp.  at  his  last  place  of  abode,  is  regu- 
lar.    Forrest,  29.] 

[The  court  will  not  grant  a  distringas  against  a  defendant  who  haa  not 
been  served  with  process,  other  than  by  delivery  of  it  to  a  person  at  whoise ' 
house  he  had  recent^  resided,  unless  it  appear  that  he  then  lived  there.     1 
Price,  309.] 

[Service  of  venire  facias  at  the  dwelling-house  on  defendant's  ^ife,  is  good 
and  the  court  will  thereupon  grant  a  distringas*     2  Price,  4.] 

[The  service  of  a  summons  and  execution  of  a  distringas  at  the  defen- 
dant's house  who  bad  gone  abroad,  leaving  another  in  possession  of  it,  is  reg- 
ular.    1  B.  &  P.  200.] 

[A  distringas  against  (he  defendant  abroad,  for  a  demand  contracted  bj 
him  during  his  absence,  is  regular.     I  Tauqt.  487.] 

iThe  court  will  not  grant  a  distringas  to  compel  an  appearance  that  ttie 
endant  iai  out  of  the  kingdom.     1  Mars.  292-] 

[The  affidavit  for  a  distringas  against  a  defendant  abroad,  must  state  that 
be  is  absent,  in  order  to  avoid  process.     5  Taunt.  703.J 

[In  suits  against  privileged  persons,  a  testatum  distringas  issued  into  r*]a 
different  county  to  that  in  which  the  action  is  brought,  and  into  which  the 
original  summons  and  distringas  have  issued,  is  regular.     4  East,  162.] 

lUndereL  distringas  to  compel  appearance,  4 j.  only  can  be  levied  the 
first  time.     4  East,  162.] 

[Rule  as  to  the  increasing  and  sale  of  issues  on  writs  of  distringas.  C.  B. 
Trin.  38  Geo.  3.,  1  B.  &  P.  412.] 

[Where  a  defendant  stands  out  several  distringas,  the  terms  on  which 
the  issues  will  be  returned,  are  in  the  discretion  of  the  court.  1  B.  & 
P.  81.] 

[The  costs  of  issuing  writs  o{  distringas  under  10  Geo.  3.  c.  50.  are  to  be 
paid  before  appearance,  though  no  issues  be  levied.     5  Burr.  2725.] 

[Stat.  10  Geo.  3.  c,  50.  extends  to  all  writs  of  distringas,  as  well  those 
issued  against  members  of  parliament,  as  others.     5  Burr.  2726.] 

[The  Stat.  51  Geo.  3.  c.  12.  s.  2.  (9  v.)  does  not  extend  to  counties  pala- 
*'°fTir  Q"®**®'  whether  it  extends  to  the  exchequer  ?  5  Taunt.  69.] 

[Where  a  defendant  is  abroad,  a  plaintiff  may  still  (since  51  G.  3.  c.  124.) 
issue  a  dtstrmgas,  on  service  of  ihe  venire  facias,  for  the  purpose  of  compel- 
ling his  appearance  thereby,  as  he  might  have  done  before  the  act;  but   not 

rli  o?i''"P^^^  of  enabling  the  plaintiff  to  enter  an  appearance  for  him,  ia 
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inter  to  procMd  to  final  ja^gmoDt  as  if  defeodant  bad  hinwelf  appeared.    3 
Price,  263.     Id.  3«6.1 
yin  e^ceapv?  attacbiQeDt  i$  not  therefore  voidt    5  Tannt  690 

(D8.)  Venirefacias. 

A  vimrt/aeiaa  is  in  the  nature  of  a  summons  to  bring  the  party  to  answer: 
Off  ^iost  jurors. 

[fSarirefaeiiU!  left  at  the  defendant's  house  Is  good,  though  be  is  beyond 
sea.     Bnnb.  67.] 

[Venirejbcioi  was  the  old  process  of  the  court  of  pleas  in  the  exchequer. 

IbidO 
As  to  a  vemr€facia$  juratortSj  vide  Enquest,  (C  1.  &c.) 


(D  0.)  Judicia]  process  in  a  real  action ;  Summons  in  auzUi- 

Mmj  &c. 

As  to  pttii  capti  ▼ide'ante,  (D  5.) 

As  to  summons  ad  warraniizanditmy  and  other  process  against  a  vouchee, 
▼ide  Voucher,  (D  1,  &c.) 

As  to  process  for  trial  by  battle,  or  the  grand  assize,  vide  Battel!,  (A  1, 
2,3.) 

As  to  process  tor  trial  in  other  actions,  vide  Enquest,  (C  1,  &c.) 

As  to  process  for  execution  by  habere  facias  seisinam^  vide  Execution, 
(A2.) 

By  scire  faeiai  upon  a  fine,  or  judgment,  vide  Fine,  (E  15.) — Exeicution, 
(A  6.) 

(E)  PROCESS  IN  PERSONAL  ACTIONS. 
[(E  1.  a.)  When  issuable.] 

f  Aft  well  abailable  as  a  common  writ  may,  in  suits  by  bill,  be  sued  out  be- 
fore the  cause  of  action  accrued.  Cowp.  454  ;  7  T.  R.  4.  Though  it  seems 
aD  actien  lies /or  a  malicious  arrest.     4  East,  74.] 

r^JfAs  a  latitat^  so  a  capias^  may  be  sued  out  before  the  cause  of  action. 
1  B.  &  P.  343  ;  2  East,  333.J 

[(E 1.  b.)  Joinder  of  parties  in.] 

[In  bailable  actions,  several  defendants  for  distinct  and  separate  demands, 
cannot  be  joined  in  the  same  writ  or  in  the  same  affidavit.  SecuB^  in  ac- 
tions not  bailable.     4  T.  R.  695.] 

[(£  i.  c.)  Teste  of.    Vide  in  Abatement.] 

[l(  a  latitat  bears  ieete  out  of  term  it  is  void.  5  Burr.  2586.  H.  1. 
k  I4.J 

[Process  sued  out  in  term,  may  be  tested  as  of  the  preceding  term.  5 
Taunt.  664.] 

[(E  1.  d.)  Where  executed.] 

[A  bill  of  Middlesex  cannot  be  served  out  of  the  county  of  Middlesex.  1 
T.R«  187.     Dougl.  384.] 

[A  wvit,  a  kuiiat  for  instance,  cannot  be  served  in  any  other  county,  but 
that  of  (he  sheriff  to  whom  it  ia  directed ;  nor  can  any  otbe  r  sheriff  but  the 
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one  to  whom  it  is  directed,  execate  it.  The  sheriff  has  no  JarisdictioB  out 
of  his  county.     4  M.  &  S.  412.     1  T.  R.  187.     6  T.  R.  74.] 

[By  the  practice  of  C.  B.  no  capias  can  be  served  out  of  the  county  into 
which  it  has  been  issued,  2  jNf.  K.  167. ;  even  though  the  same  officer 
should  issue  the  writs,  both  into  that  county,  and  into  the  county  and  juris* 
diction  in  which  the  writ  is  actually  served  ;  as  in  the  case  of  the  county  of 
Kent  and  the  Cinque  Ports.     2  Mars.  550.     7  Taunt.  2S3.] 

[Process  directed  to  the  sheriff  of  Northumberland,  may  be  served  jn 
Newcastle-upon-Tyne.     3  T.  R.  235.] 

[(El.e.)  Mode  of  executing.] 

iAn  inner  door  may  be  broken  open  in  executing  process  at  the  suit  of  M 
ividual  after  demand,  and  neglect  to  open ;  and  semble,  though  it  turn 
out  that  the  property  or  person  is  not  within.     3  B.  &  P.  223.] 

[An  officer^who  enters  a  house  to  attach  goods  under  a  quare  clausumfrt'^ 
gits  is  not  justified  remaining  therein,  until  the  party  pays  him  surety-inoney* 
6  T.  B.  1 37,] 

[(E  l.f.)  Service  of.] 

[Delivery  of  process,  sealed  up  in  a  letter,  is  no  service  but  from  the 
time  when  the  party  to  whom  it  is  addressed  happens  to  open  it.  3  Taunt. 
234.] 

[An  exception  to  the  rule  of  C.  B.  for  the  service  of  process,  can  only  be 
made  by  leave  of  the  court ;  such  as,  that  affixing  the  declaration  in  the 
office  may  be  sufficient  service.     1  Taunt.  433.] 

[(E  L  g.)  Irregularities.] 

[By  taking  the  declaration  out  of  the  office,  all  irregularities  in  the  process 
are  waived.     1 II.  B.  222.] 

[The  proper  stage  for  objecting  to  irregularities  in  the  process,  is  before 
appearance.     1  B.  &.  P.  250.] 

[A  motion  to  set  aside  proceedings  for  irregularity  should  be  made  as  soon 
as  the  plaintiff,  by  taking  a  new  step  in  the  cause,  shows  that  he  means  to 
proceed  ;  therefore,  when^the  defendant  has  been  served  with  [*]notice  of 
declaration,  and  interlocutory  judgment  haviilg  been  signed,  with  notice  of 
executing  a  writ  of  enquiry,  he  is  too  late  to  take  advantage  of  a  defect  ia 
the  process.     1  Mars.  550.     6  Taunt.  191.] 

[The  omission  in  process  of  the  day  of  appearance  is  an  informality  that 
may  be  waived  by  (aches ;  at  least,  where  it  appears  that  the  defendant 
knew  what  was  to  be  done.     1  Taunt.  59.] 

[A  defendant  may  move  to  set  aside  the  service  of  a  writ  for  irrq[ularity 
at  any  time  before  a  new  step  is  taken  in  the  cause.  1  Mars.  403 ;  6 
Taunt.  5.1 

[If  a  defendant  be  irregularly  served  with  process,  he  may  apply  to  set 
aside  the  proceedings  although  the  plaintiff  may  have  entered  an  appearance 
for  him,  and  served  him  with  a  notice  of  declaration,  and  given  him  a  rule 
to  jplead.     1  Moore,  299.] 

[Where  a  capias  per  continuance  is  tested  on  the  same  day  as  the  original 
capias  ;  a  new  original  capias  may  be  taken  out  to  warrant  it.  1  B.  &  P. 
342.] 

[A  bill  of  Middlesex  will  not  be  set  aside  because  it  requires  the  defend 
ant  to  answer  in  a  plea  of  debt  instead  of  trespass.    2  T.  R.  512.1 
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fTbe  court  (thotigh  (hej  will  set  the  proceedings  aside)  will  not  qaash  a 
wnt  OQ  tbe  ground  of  its  having  been  served  in  a  wrong  <U>unty«  1  Mars.  9«] 

[A  waiver  of  an  irregularitj  in  process,  by  appearance,  does  not  relate 
backao  as  to  bring  the  defendant  into  contempt  for  not  appearing  in  time* 
1  Anat.  76.] 

[The  ac  etiam  part  of  the  writ  will  not  be  struck  out  because  the  affidavit 
to  tiold  to  bail  is  defective.     6  T.  R.  1-3.] 

(E  L  h.)  Summons. 

in  all  personal  actions  for  debt  or  upon  contract,  the  original  process  is 
sammons  ;  as,  in  debt,  detinue^  covenant,  &c. 
So,  in  dower. 

(E  2.)  Attachment. 

Soj  in  trespass,  and  other  personal  actions  vi  et  armisj  the  origtbal  process 
is  an  attachment.     Vide  ante,  (D  6.) 

[The  first  process  on  ^justicies  is  attachment.     5  Taunt.  69.] 

(E  3.  a.)  Capias. 

Vide  Pleader,  (2  W  3.) 

As  to  tLcapiaf  pro  fine^  and  capias  utlagatum,  vide  Execution,  (B  1,  2.) 
—Pleader,  (2  W  6.>--Utlagary.— Wales,  (B  2.) 

Capias  ad  satisfaciendum^  vide  Execution,  (C  9,  &c.) — Bail,  (R  4.) 

Capias  si  laieus^  vide  Statute  Staple,  (D  4.) 

Tesiaiian  capias^  vide  post,  (E  7.) 

[A  variance  between  the  copy  of  the  process  served,  and  the  notice  sub- 
joined, in  tbe  defendant's  christian  name,  is  fatal.     2  B.  &  P.  38.] 

[A  variance  in  the  body  of  the  copy  of  process,  from  the  writ  itself,  is  fa- 
tal, and  subversive  of  the  process  and  subsequent  proceedings.  1  Price, 
245.] 

[(E  3.  b.)  Detainer.} 

f  A  prisoDcr  cannot  be  detained  in  an  action  on  a  judgment  upon  which, 
tliough  not  ordered  to  be  discharged,  he  was  supersedeable  from  delay.  1 
B.  &  P.  361.] 

[*j[Whcre  a  defendant  held  to  bail  on  a  judge's  order,  is  discharged  on  the 
ground  of  a  material  concealment  in  obtaining  it,  all  detainers  by  third  per- 
sons, founded  thereon  stand  good.     2  B.  &  P.  282.1 

£A  detainer  may  be  lodged  against  one  within  the  walls  of  a  prison,  on 
what  account  soever  he  is  there.] 

[(E  4.  a.)  Judicial  process. — General  rules.] 

fEven  admitting  that  a  sequestration  out  of  chancery  to  compel  appear- 
ance binds  the  defendant's  property  from  the  time  of  awardingit,in  tbe  same 
manner  that  a  fi.  fa.  at  common  law,  bound  from  the  teste  ;  yet  it  loses  its 
title  to  precedence  from  not  being  enforced  without  unnecessary  delay,  so 
am  to  let  in  a  subsequent  execution,  and  render  the  sheriflf  (at  least  where 
be  has  not  notice  of  the  sequestration)  answerable  for  a  return  oi  nulla  bona 
thereto.     4  East,  523 ;  Smith,  1 70.] 

[A  sheriff  may  break  the  inner  doors  of  a  house  to  take  under  a  Ji.  fa* 

without  demand  to  have  them  opened  for  him*     4  Taunt.  619.] 
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(E  4.  b.)  Levari  fadas. 

Judicial  process  in  personal  actions,  by  the  common  law,  was  by  Itvari 
facias^  or  fieri  fatias.     Vide  Execution,  (U  3,  4.  &c.) 

A  levari  facias  requires  the  sheriflT,  quod  de  terris  etcaiallis  of  the  defend- 
ant levari  faciat  denarios^  &c«     PL  Com'.  441*  a* 

And  it  is  in  the  nature  of  an  original  \  as,  upon  a  recognizance,  &c.  by 
a  clerk.     Reg.  299.  b.   300.     F.  N.  B.  265.  D.     Vide  Statute  Staple, 

(D3.)  .  . 

Or,  judicial  afler  judgment,  against  any  person,  ecclesiastical,  or  lay  -,  for 

it  issues  out  of  the  record  in  the  court  where  the  record  is  resident.    F.  N« 

B.  265.  D. 

In  all  cases  where  a  levari  facias  issues,  the  land  is  debtor.     Skin.  619. 

[An  English  notice  must  invariably  be  subjoined  under  st.  12  Geo.  1.  c. 
29.  to^  serviceable  process,  though  the  demand  is  under  10/.     7  T.  R.  337.] 

[Rule  as  to  the  subjoining  notices  to  writs  of  summons  and  distringas  in 
actions  by  original  quare  cl.  fr.  C.  B.  Hil.  48  Geo.  3.  1  Taunt.  204. 
49  Geo.  3.     1  Taunt.  605.] 

[Any  irregularity  in  or  want  of  the  English  notice,  in  the  case  of  service- 
able process,  is  no  ground  of  objectionHo  the  writ,  but  only  to  the  copy.  9 
East,  528.     5  Taunt.  651.] 

[The  notice  subjoined  to  a  common  capias,  must  be  for  appearance  oa 
the-  return  day,  not  the  quarto  die  post*  Rushton  v.  Chapman,  2  B«  &  P* 
340.  over-ruling  Sumner  v.  Brady,  1  H.  B.  630.J 

[The  English  notice  subjoined  to  serviceable  process,  must  express  the 
day  of  appearance  in  words,  not  figures.     1  M.  &  S.  119.] 

[If  the  year  only  in  the  notice  subjoined  in  the  service  of  process  is  io 
figures,  the  service  is  regular.     4  M.  &  S.  335.] 

[In  the  notice  to  appear,  at  the  foot  of  the  process,  it  is  not  necessfiry  that 
the  year  should  be  stated  in  words  at  length.  Kenniogton  v.  Anderson^  I 
Marshall,  577.  over-ruling  Rogan  V.  Lee,  1  Mars.  272.  5  Taunt.  65  K 
Williams  v.  Jay,  K.  B.,  decision  quoted  in  5  Taunt.  652.  n.  and  abandoped 
by  the  judges  of  K.  B.  in  conference  with  those  of  C.  B.] 

rThe  year  in  common  process  need  not  be  expressed  in  words  at  length* 
6  Taunt.  333.] 

[*][Though  the  notice  subjoined  to  serviceable  process,  require  the  de- 
fendant's appearance  in  a  past  year,  it  is  good,  since  this  cannot  mislead* 
I  Taunt.  420.] 

[Summons  and  notice  to  appear  at  the  return,  being  from  Easter-day  id 
one  month,  is  bad.     4  Taunt.  751.] 

[If  the  day  on  which  a  defendant  is  called  on  to  appear,  be  omitted  in  the 
notice  attached  to  mesne  process,  the  court  will  set  aside  the  writ,  and  all 
subsequent  proceedings,  notwithstanding  the  defendant  has  sufiered  a  whole 
term  to  elapse  without  giving  notice  to  the  plaintiff,  and  does  not  apply  to 
the  court  till  after  the  execution  of  a  writ  of  inquiry.     2  Price,  9*] 

[The  defendant  must  be  named  in  the  notice  subjoined  to  serviceable  pro* 
cess.     ]  H.  B.  leO.J 

[The  filazer's  name  need  not  be  added  to  a  common  capiasm     1  H.  B* 

i20.;j 

f  1  he  plaintiff  may  sue  out  a  que  minusy  after  having  sued  out  common  pro- 
cess lor  (he  same  cause,  and  the  court  will  not  order  the  bail  bond  in  the 
second  process  to  be  delivered  up  to  be  cancelled,  because  there  was  only 
oue  warrant  for  both  processes.     Wight.  72.] 
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<E  6.)  Fieri  facias. 

Bj  the  common  law,  after  judgment  or  a  recognisance  acknowledged, 
vitbia  the  year  the  plaintiff  might  have  a  Jteti  facias,  (as  well  as  a  levari  fa^ 
cios)  which  commands  qoud  de  bonis  et  catallis  fieri  faciat,  &c.  3  Cro» 
19.  «•    Vide  Execution,  (C  4,  &c.) 

So,  a  fi€ri  facias  lies  for  damiiges  recovered  in  an  assise,  as  wall  as  in 
personal  actions.     Reg.  Ja.  18.  b.  34.  b. 

In  a  quare  impedity  or  for  arrearages  of  an  annuity.  Reg.  Ju.  35«  h. 
f  6.  b. 

In  a  writ  of  ward.     Reg.  Ju.  43.  a. 

If  part  be  levied  by  a  fieri  facias j  there  may  be  another  fieri  facias  for 
^e  residue. 

So,  if  the  sheriff  returns,  that  he  is  a  clerk,  and  has  no  lay -fee,  it  may  be 
dijnected  to  the  bishop  of  tbe  diocese  where  his  benefice  lies.     Rqg.  Ja.  22* 

If  he  be  a  beneficiat^  in  Hibemia,  it  may  be  to  the  justices  of  Iriland* 
Reg.  Ju.  43.  b. 

If  the  defendant  has  goods  in  several  counties,  the  plainfiff  may  have  sev- 
eral fieri fadasU  for  the  whole,  toeach  county.   ^R.  Dy.  162.  b* 

(If  a  pluntiffcannot  find  sufficient  effects  to  satisfy  his  judgment,  the  court 
order  the  sheriff  to  retain  for  his  use,  money  which  he  has  levied  in  an 
action  at  the  sait  of  the  defendant.    Doug.  23 1 ,] 

(E  6.)  EhgU. 

So,  by  the  st.  W.  2.  18.  upon  a  judgment  or  recognizance,  the  plaintiff,  or 
conosee,  may  have  process  by  elegii,  for  all  the  goods,  and  a  moiety  of  the 
lands  of  the  defendant.  Off.  Br.  77.  Co.  L.  289.  b.  Vide  Execution, 
(C  14.) 

Though  he  had  ^  fieri  facias^  or  other  execution  upon  which  nothing,  or 
only  part  of  the  debt,  was  levied.     Vide  Execution  (H). 

Bnt,  an  ^i^gi^  ^iter  a  fieri  facias^  &c.  ought  to  recite  how  much  was  levied 
upon  it.     1  Sid.  91. 

[*](¥70  TesfiOwn  ci^i^s^  pv  jfieri  facias. 

So,  if  a  process  be  returned  nihily  there  may  be  another  process  of  the 
laiaie  nature,  with  a  testatum  of  the  former  writ  and  return  to  the  sheriff  of 
another  county.     Vide  Execution  (F). 

If  the  first  process  requires  tbe  appearance  of  the  defendant,  the  testa- 
him  does  not  issue  before  the  quarto  die  post  tbe  day  of  return  ;  for  the  de- 
fendant has  till  then  to  appear.     2  Jon.  200. 

So,  tbe  testatum  does  not  issue  before  an  entry  upon  the  roll,  that  there 
are  goods  there,  &c.  and  this  is  the  warrant  for  the  writ.     R.  Hob.  68. 

But^  there  may  be  a  testatum  fieri  facias  immediately  after  the  return  of 
the  first  writ ;  for  thereby  the  defendant  has  no  day  in  court.  R.  2  Jon« 
200. 

So,  the  first  writ  may  be  returned  in  coOorse  by  the  attorney,  without 
gohig  to  the  sherift     R.  Sal.  589^ 

So,  if  judgment  be  given  or  affirmed  in  trinity  term  towards  the  end  of 
tbe  term,  a  tutcUum  capias  may  issue  the  last  day,  returnable  the  first  return 
of  micbaelmas  term  ;  for  the  judgment  relates  to  the  first  day  of  the  term, 
or  it  may  be  returnable  in  the  same  term*     R*  2  Mod.  Ca.  190. 
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[If  &  (estaium  fi.  fa.  be  sued  oat  and  executed,  without  an  original  Jt. 
fa*  having  issued  to  warrant  it,  it  will  be  set  aside  for  irregularity.  3  Term. 
Rep.  388.] 

[But  such  an'irregularitjmay  be  cured  on  the  production  of  an  original 
fi.  fa.     Id.  ibid,  et  658.     Barnes,  311.] 

^If  a  judgment  be  in  one  countj,  a  ca.  hl.  cannot  go  into  another  with- 
out a  tesiahan  preriouslj  sued  out,  or  awarded  on  the  roll.  2  Bl.  Rep. 
694.] 

For  more  concerning  title  Process,  vide  Accompt,  (E  l.)-^AdmiraIt}r, 
(E  1 8.)— Amendment,  .(C  1,  3.)— Assise,  (B  9.— C  2.)— Attaint,  (C  3.) 
— ^Audita  querela,  (JB  1.) — Certiorari,  (H  1,  3.)— Xlhancery,  (D  1,  &c.) 
—County,  (C  9,  lO.V-^ourts,  (P  8.)— Imprisonment,  (H  1,  Sic.) — ^In- 
formation, (D  10— Leet,  (M  10.)— Officer,  (G  13.)— Parliament,  (Lr 
18.)— Pleader,  (B  7,  8.— V  1,  Ac— 2  V  1.— 2  W  2,  Ac— 2  X  1.  9.— 
2  Y  1.—^  E  1.— 3  F  1.— 3 1  1.— 3K  1.— 3  M  2.  24.— 3  N  2.  3  O   I.V— 


Praemunire,  (C). — Prasrogative,  (D  73.) — Quod  permittat,  (D  3.)— -Quo 
Warranto,  (C  2.)— Retom  (A).— 'Wales  (B  1,  2.—^). 

PROCHEIN  AMY. 

Vide  Pleader,  (2  C  I,  2.) 

PROCLAMATION. 

Vide  PaAROGATivi,  (D  2,  3.) — Copthou),  (R  9.) 

PROCLAMATION  OF  A  FINE. 
Vide  Fink,  (G  1,  &c.)— Estatis,  (B  iS.) 

[♦]PROCLAMATION  OF  REBELLION. 
Vide  CHANcxtiT,  (D  4.) 

PROCTOR  OF  THE  CLERGY. 

Vide  Convocation. 

PROCURATIONS. 

Vide  Tbnth.  (C). 

PROFANATIONS. 

Vide  Sacraiibnts  (F).— Ybmps,  (B  3.) 

PROFESSION. 

(A)  PROFESSION ;  WHAT  SHALL  BE, 

When  a  man  enters  into  religion  aAer  a  lime  of  probation,  when  he  takes 
the  habit,  and  vows  obedience,  perpetual  povertj  and  chastity,  he  shall  b« 
satd  to  be  professed.    Co.  L.  1 32.  a. 
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Far  what  causes  granted.  135 

Bat,  of  a  profession  made  out  of  the  kingdom,  the  common  law  does  not 
take  conusance ;  and  therefore,  if  he  be  professed  in  Normandy,  he  may 
maintain  aji  action  in  England  ;  for  the  profession  cannot  be  tried.  Co. 
L.  133.  b. 


So,  a  wife  or  an  husband,  cannot  be  professed  without  the  consent  of  the 
husband  or  wife.     Ibid. 

(B)  THE  EFFECT  OF  A  PROFESSION. 

A  man  professed  in  religion  is  dead  in  law,  and  his  son  shall  inherit  to 
bim.    Lit.  s.  200. 

And  he  maj  have  an  assise  of  mort  (Pancestor.     Co.  L.  1 33.  a. 

So,  if  he  be  tenant  in  chivalry,  his  heir  shall  be  in  ward.    Co.  L«  1 32..  b. 

Wananty  shall  descend.    Ibid» 

If  he  be  ay)int  tenant,  the  land  survives.    Ibid. 

But,  profesnon  does  not  avoid  his  own  grant ;  as*  if  tenant  in  tail  makes 
a  ^continuance,  the  issue  shall  not  have  a  /ormedon  during  his  natural  life* 
Ibid. 

So,  the  wife  of  a  man  professed  shall  not  be  endowed  :  for  profession  is 
made  with  the  consent  of  the  wife.     Co.  L.  1 32.  b. 

So,  profession  shall  not  do  wrong  to  a  stranger ;  and  therefor^,  a  descent 
upon  a  civil  death  does  not  take  away  entry.     Ibid. 

By  the  St.  31  H.  8.  6.  33  H.  8.  29.  and  5  &  6  Ed.  6.  13.  all  persons  pro* 
fessed  were  made  able  to  purchase,  sue,  &c. 

So,  the  canon  law  being  abolished,  which  made  the  disability,  the  common 
law  takes  no  notice  of  him.     R.  S^l.  162. 

[♦TVide  Abatement,  (E  5.— F  1.— H  41.)— Capacity,  (D  1 .)— Ecclesias- 
tical  Persons,  (B  2.) 

PROFITS  CASUAL* 

Vide  Prerogative,  (49,  50.) 

PROHIBITION. 

(A)  TO  WHAT  COURT  IT  SHALL  BE. 

'A  1.)  To  the  temporal  court  p.  137. 
A  2.)  To  the  spiritual  court,  p.  138. 
\A  3.)  To  restrain  a  nusance.  p.  138. 

(B)  BY  WHAT  COURT,  p.  138. 

(C)  THE  NATURE  OF  A  PROHIBITION,  p.  139. 

(D)  AT  WHAT  TIME  GRANTED,  p.  140. 

(E)  AT  WHOSE  INSTANCE,  p.  141. 

(F  1.)  FOR  WHAT  CAUSES  GRANTED,  p.  142. 

(F  2.)  If  freehold  be  concerned ; — As  a  title  to  lands  or 
tenements,  p.  142. 
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m  PROHIBITION. 

(F  3.)  To  an  adrowson  or  church,  p.  143. 
(F  4.)  To  an  office,  p.  144. 
(F  5.)  If  chattels  or  aebts  are  concerned  p.  144. 
(F  0.)  If  the  suit  be  for  a  criminal  matter,  p.  146. 
(F  7.)  Or  a  matter  contra  pacem.  p.  146. 
(F  8.)  If  a  remedy  be  given  by  statute,  p.  146. 
/  (F  9.)  If  a  man  be  cited  out  of  his  diocese,  p.  147. 

(F  10.)  If  a  remedy  be   given  by  the  common  law. 

p.  149. 
(F  11.)  It  the  spiritual  court  has  not  jurisdiction,  though 

Ihere  be  no  remedy  elsewhere,  p.  149. 
(F 13.)  If  the  spiritual  court  allows  a  custom,  &c.  void  by 

law,  &c.  p.  149. 
(F  13.)  Or  allows  illegal,  or  disallows  legal  evidence  • 

D.  150. 
(F  14.)  Or  tries  a  matter  triable  by  law.  p.  150. 
(F  15.)  If  the  court  refuses  a  copy  of  the  libel,  p.  151* 
(F  16.)  If  a  parson,  &c.  does  wast.  p.  151. 
(Fi7.)  Prohibition  ^warf,  &c.  p.  152. 

(0)  WHEN  A  PROHIBITION  SHALL  NOT  BE  GRANTED. 

(G  1.)  When  the  spiritual  court  has  jurisdiction : — ^As  if 

the  suit  be  circa  mere  spirituaM.  p.  152. 
[*](G  2.)  For  the  repair  or  ornaments  or  the  church. 

p.  163. 
Q  3.)  For  inclosing  the  church-yard,  &c.  p.  155. 
^G  4.  a,)  For  admission  to  a  spintual  office,  p.  155. 
"(G  4.  b.)  Over  churdi wardens.]  p.  156. 
'G  $.)  Though  the  suit  be  for  a  right  under  a  fourth  part 

of  tl^  value  of  the  church,  p.  156.  ^ 
(G6.)  Or  if  it  be  between  spiritual  persons,  p.  157. 
(G  7.)  Or  if  the  suit  be  upon  subtraction  of  tithes,  &c« 

p.  158, 
(G  8.)  Except  where  no  tithes  are  due : — ^As  where  a 

thing  by  law  is  not  titheable.  p.  158. 
(G  9.)  Or  is  discharged  by  statute,  p.  158. 
(Q  10.)  Or  by  a  modus  decmandi.  p.  1^. 
(Gil.)  For  oblations,  mortuaries,  pensions,  p.  159^ 
'G  12.)  For  violence  to  a  clerk,  p.  161. 
G  130  For  breach  of  faith,  p.  161. 
(G  14.)  For  defamation,  p.  162. 
(G  15.)  For  matters  matnmonial.  p.  165. 
(G  16.)  For  matters  testamentary  i^-^M  the  prdbiite  Of*. 

wilK  p.  166. 
(G  17.)  Bequest  of  a  legacy .  p.  167. 
(G  I8.>  Granting,  or  repealing  administratioii»  p.  168^ 
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(G  19.)  Exfaibiting  An  inventory,  p.  169. 

((}  20.)  GraQtin^  of  guardianship,  p.  169. 

(6  31.)  Accounting  Dy  an  executor  or  administrator. 

p.  16». 
(Gd8«)  The  spiritual  court,  having  jurisdiction,  shall 

proceed,  though  it  be  contrary  to  the  rules  of 

the  common  lai/v.  p.  169. 
(G23.)  So  where  it  has  conusance  of  the   ]>rincipal» 

it   shall  determine    that    which    is   incident. 

p.  170. 

(HI.)  PROCEEDINGS  TO  OBTAIN  A  PROHIBITION,  p.  171. 

(H2.)  When  the    suggestion    ought   to  be  proved, 
p.  172. 

fi)  DECLARATION  UPON  A  PROHIBITION,  p.  173. 
(K)  CONSULTATION. 

K  1.)  When  it  lies.  p.  174. 
K2.)  When  not.  p.  175. 

K  3.)  No  prohibition  after  a  consultation,  p.  1 76. 
(K  4.)  Except  where  the  consultation  was  upon  matter 
of  form;  and  other  instances,  p.  176. 

[♦](A)  TO  WHAT  COURT  IT  SHALL  BE. 
(A  1.)  To  the  temporal  court. 

If  courts  exceed  their  jurisdiction^  a  prohibition  may  be  granted  to  tbem^ 

And  ibb  to  temporal  as  well  as  spiritual  courts.     F.  N.  b.  39  H. 

As  if  a  coort-baron,  county-court,  &c.  or  other  inferior  court  iu  a  oity,  bo< 
-rooghy  &c.  hold  plea  of  a  matter  out  of  the  limits  of  their  jurisdiction,  a  pro* 
hibibon  maj  be  granted.  F.  N.  B.  45.  F.  46.  A.  B.  3  Roh  317. 1.  !25«  30, 
Tide  Courtt,  (P  15.) 

So,  if  the  cause  does  not  appear  to  be  within  their  jurisdiction.  2  Rol. 
317. 1.  40. 

Or  if  a  single  cause  of  action  be  divided  into  several  by  covin,  to  giv^ 
themjoriadiction.    3  Rot.  38 1.  L  37.  317.  K  35. 

So)  if  an  action  in  an  inferior  court  be  fouaded  upon  a  judgment  in  B,.  R, 
or  C.  B.     1  Roi.  54. 

So^  if  10  auch  court  a  foreign  matter  happens,  which  cannot  be  there  de^ 
temined,  a  prohibition  goes  to  surcease,  till  it  be  determined  ;  as  in  right 
patent  io  the  lord's  court,  if  the  tenant  join  the  mise,  by  battle,  vouch  a  for- 
OKMr,  &c.     F.  N.  B.     39  H.  40.    A.  B.  C. 

To  Oie  Cinque  Ports,  if  they  confound  law  and  equity  together*  1  Sid. 
355. 

Or,  proceed  for  the  cause  of  a  suit  well  commenced  at  law.     Ifar^*  475« 

So,  a  prohibition  lies  to  the  duchy  courts,  and  courts  of  a  county  palatine, 

tf  they  hoM  plea  of  lands  out  of  the  duchy.    R.  3  Kol.  317.  I.    55.    Hob. 

77«     1  Rol.  43.  71.    Vide  Franehiaes.  (D  1,  &c.) 
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138  PROHIBITION. 

So,  to  the  chancery  of  Chester,  &c.  if  it  holds  plea  of  a  matter  not  cogni 
sable  there.     R.  2  Rol.  318.  K  10.    R.  1  Sid.  189.  309.     Mo.  916.     Cont, 

1  Rol.  246.  331 .     R.  ace.  1  Rol.  252. 

Or,  if  the  chancerj  there  grants  an  injunction  where  it  ought  not.  R.  2 
Rol.  318. 1:  15. 

But,  not  to  the  chancery  here.  Vide  Ray.  227.  Sho.  P.  C.  63.  Lprd 
Raytn.  531* 

So,  to  the  sub-warden  of  the  court  of  stannaries,  if  he,  as  chancellor,  directs 
things  pending  in  the  courts  of  the  duchy  of  Cornwall.    2  Rol.  314. 1.  20*. 

If  the  court  of  stannaries  holds  plea  where  it  does  not  relate  to  tin,  and  no 
party  is  a  tinner.     2  Rol.  253.  379. 

So,  to  the  court  of  the  council  of  York.  2  Rol.  316.  H.  Mo.  874.  Pah 
527. 

To  the  court  of  the  marches  of  Wales.     Ray.  191.     1  Rol.  83.  190.  263. 

2  Rol.  308.  327. 

[To  the  grand  session  of  Wales,  if  process  is  served  out  of  the  jurisdiction. 
Str.  630.     2  Lord  Raym.  1408.] 

To  the  court  of  honor  of  the  earl  marshall,  if  it  holds  plea  of  things  deter- 
minable by  the  common  law.  R.  Ca.  Pari.  61.  67.  Sal.  553.  4  Mod* 
128.     Sho.  353.     Vide  1  Sid.  352. 

To  the  courts  of  London,  if  they  proceed  when  their  jurisdiction  is  de- 
termined.    Sal.  425.     4  Mod.  15i.     Skin.  600. 

[*]To  the  court  of  marshalsea,  if  it  holds  plea  in  debt  upon  a  judgment  in 
B.  R.     Sal.  439. 

To  the  court  of  requests.  2  Cro.  535.  Godb.  216.  1  ^ol.  263.  2  Rol. 
96.  103. 

To  the  commissioners  of  appeals  for  the  excise.     5  Mod.  271 . 

To  the  court  of  exchequer,  if  it  grants  an  attachment  for  a  proceeding  in 
B.  R.     Dub.  Sal.  550.     D.  1  Rol.  252. 

To  a  court  by  usurpation,  without  lawful  authority.     Sal.  553» 

As,  if  it  usurps  visitorial  authority.     Reg.  40,  41.     Vide  post.  (F  11.) 

[Naval  courts  martial,  military  courts  martial, courts  of  admiralty,  and 
courts  of  prize,  are  all  subject  to  a  prohibition  from  the  courts  of  Westmin- 
ster-Hall.    2  H.  Bl.  100.] 

[But  the  court  will  not  grant  a  prohibition  to  prevent  the  execution  of  a 
sentence  of  a  military  court  martial  passed  against  A.  who  had  received 
pay  as  a  soldier,  though  the  proceedings  of  the  court  martial  appear  in  som^ 
instances  to  be  erroneous.     Ibid.  p.  69.  Vide  supra,  Admira^lty,  (G).] 

(A  2.)  To  the  spiritual  court. 

So,  in  the  time  of  H.  3.  and  ever  since,  prohibitions  have  been  granted  to 
the  spiritual  court,  if  it  holds  plea  of  a  matter,  whereot  conusance  there  is  not 
allowed.     5  Co.  de  Jure  Eccl.  11 .  [3  T.  R.  3.;j 

In  the  time  of  Ed.  1.  a  prohibition  was  granted  to  a  bishop  and  his  official, 
and  an  attachment  for  holding  plea  after  prohibition.     2  Rol.  261.  A. 

So,  if  any  claims  spiritual  jurisdiction,  when  he  has  it  not,  a  prohibition 
lies.     2  Rol.  313.     1.42.     Vide  post, <F  11.) 

As,  if  a  collector  of  the  pope  holds  a  plea  of  spiritual  things.  2  Rol.  28 1  • 
1.  23.  313.  1.35. 

If  any  one  purchases  a  citation  from  the  pope  to  appear  before  the  arcli* 
bishop.     F.  N.  B.  44.  J. 

-    Or,  has  a  citation  to  a  court  out  of  the  realm,  a  prohibition  goes  to 
vent  his  answering.     F.  N.  B.  44.  H. 
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If  the  archbishop  of  Canterbury  claims  a  concarrent  jurisdiction  with  any 
bishop  of  bis  province  ;  for  he  cannot  have  it  but  as  legatus  natm  ;  which 
tide  was  abolished  with  the  pope«     R.  3  Rol.  31 3.  h  45*     Hob.  17. 

When  it  lies  to  the  court  of  admirally,  vide  Admiralty,  (F  2,  &c.) 

(A  3.)  To  restrain  a  nusance. 

So,  a  prohibition  lies  to  restrain  a  public  nusance.  Semb.  Skin.  625,  €26* 
Vide  Action  upon  the  case  for  a  Nusance.  (D  4.) 

(B)  BY  WHAT  COURT. 

By  Rot.  Pari.  18  Ed.  1.  The  chancellor  and  chief  justice  have  power  jto 
detennine  what  pleas  ought  to  be  prohibited  in  causes  ecclesiastical.  3 
Rol.  316.  H. 

f*]And  therefore  a  prohibition  to  the  spiritual,  court  may  be  granted  by 
the  chancery.     F.  N.  B.  40.  N. 

So,C.  B.  may  grant  a  prohibition.     2  Rol.  317. 1.  5.  10.  B.  12.  Co.  59. 

And  the  exchequer.     Adm.  Ca.  Pari.  58.     R.  Pal.  526. 

Though  no  plea  be  depending  there  of  such  matter.     2  Rol.  317.  1.  5. 

Soj  the  courts  of  law  in  Chester  may  grant  a  prohibition  to  the  spiritual 
court  there,  if  it  exceeds  its  jurisdiction.     2  Rol.  318.  1.  25. 

So,  the  court  of  great  sessions  in  Wales,  to  the  spiritual  court  there.  R. 
1  Sid.  92.y  but  the  reporter  makes  a  f  u.  ?  # 

So,  B.  R.  or  C.  B.  may  grant  a  prohibition  to  the  spiritual  court  in  Ches- 
ter, Lancaster,  &c.  though  the  courts  there  may  do  it.  Cont.  2  Rol.  318. 
1.  20.     Ace.  ibid.  1.  25.  317. 1.  10. 

So,  to  the  court  of  marches  in  Wales,  if  it  holds  plea  of  a  spiritual  matter 
of  which  it  has  not  conusance,  though  the  superior  court  cannot  do  right. 
R.  2  Rol.  313.  L  15. 

So,  to  a  spiritual  court,  which  holds  plea  of  tythes  in  London  ;  though 
by  the  st.  37  H.  8.  12.  the  jurisdiction  in  such  case  is  given  to  the  mayor 
of  London.     R.  2  Rol.  313.  1.  25.     2  Inst.  659,  660. 

Or,  if  a  suit  be  there  by  an  orphan  for  a  legacy,  goods,  &c.  the  conusance 
vrbereof,  by  custom,  belongs  to  (lie  n>ayorand  aldermen  of  Loudon.  R.  5 
Co.  73.  b.     2  Rol.  313. 1.  10. 

Or,  against  an  executor  or  administrator,  for  goods  which  belong  to 
orphans.     2  Rol.  31 3. 1.  20. 

Or,  if  a  suit  be  for  probate  of  a  will,  where  the  probate  belongs  to  the 
lord  of  a  manor.     Per  Poph.  5  Co.  73.  b.     2  Roh  313.  1.  5. 

So,  a  prohibition  may  be  granted  by  B.  R.  to  the  council  of  York;  if 
they  hold  plea  ;  of  a  matter  within  the  jurisdiction  of  Durham.  R.  2  Rol. 
314.1.15. 

So,  \f  C.  B.  holds  plea  of  lands  held  of  a  subject,  the  lord  of  the  manor 
naay^  have  a  prohibition  to  the  justices  of  C.  B*  commanding  them  to  sur« 
cease,  and  that  the  demandant  sud  a  writ  of  right  of  patent  in  bis  court. 
F.  K.  B.  8.  B.  39.  H. 

(C)  THE  NATURE  OF  A  PROHfBITION. 

[In  prohibition,  are,  1st,  cpntempt  of  the  crown  ;  and,  2dly,  a  damage 
to  the  party.  A  suit  for  it  must  be  brought  in  a  temporal  court,  and  the 
party  prars  a  prohibition  ;  and  whether  defendant  proceeded  or  not  after 
the  prohiMtton,  and  attachment  goes  to  bring  him  into  court.     If  he  has 
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proceeded  after  the  writ  delivered,  it  is  a  contempt ;  but  still  it  ii  a  matter 
examinable,  whether  the  court  have  jurisdiction  or  not*  If  it  have  not, 
the  court  will  prohibit  finally,  and  give  satisfaction.  The  party  is  not  to 
have  damages,  if  they  have  jurisdiction  ;  but  if  they  have  none,  they  have 
acted  against  the  prohibition  of  law,  and  done  the  party  wrong.    Fort,  346.] 

A  prohibition  ought  to  be  granted  ex  dtbiio  jusHiia.  1  Sid.  65.  Re/ 
two  J.  Hide  cont.  Ray.  92.  Per  all  the  J.  3  Jac.  2  Inst.  607.  Per 
Keeling,  Hide  cont.     I  Sid.  178. 

And  being  intended  for  keeping  every  court  within  its  proper  jurisdiction, 
P]the  law,  as  to  prohibitions,  cannot  be  changed  but  by  act  of  parliament. 
K.  2  Inst.  601. 

So,  the  form  of  a  prohibition  cannot  be  altered  but  by  parliament.  2 
Inst.  601,602. 

(D)  AT  WHAT  TIME  GRANTED. 

Where  it  appears  by  the  libel  that  the  matter  was  not  within  the  juris- 
diction of  the  spiritual  court,  a  prohibition  lies  after  sentence,  or  before. 
2  Inst.  602.  619.  2Rol.  318.  1.  45.  Sal.  548.  [2  Burr.  SIS.]  Cowp. 
424.     3  Term.  Rep.  3. 

So,  to  a  temporal  court,  it  lies  after  judgment,  where  the  matter  appears 
to  be  out  of  the  jurisdiction.     2  Inst.  602.  619. 

Or,  iHer  execution.     Ibid. 

So,  after  sentence  and  appeal.    2  RoL  318. 1.  48.  319. 1. 20.    Agreed, 

1  Sid.  65. 

[A  prohibition  was  granted  on  a  libel  to  charge  a  man  to  the  repair  of 
the  church  in  respect  of  a  lighthouse,  after  sentence,  and  an  appeal  to  the 
delegates.     Bunb.  81.] 

After  an  appeal  to  the  arches,  and  then  to  the  del^ates,  and  sentence 
affirmed  there.     R.  2  RoU  24. 

[To  a  court  of  appeal,  where  it  appears  they  have  no  jurisdiction  over 
the  subject,  even  after  they  have  remitted  the  suit  to  the  court  below,  and 
awarded  costs  against  the  appellant,  and  though  the  party  applyii^  for  the 
prohibition  be  the  appellant.     1  Term  Rep.  552.] 

So,  a  prohibition  lies  after  sentence,  if  the  libel  be  for  a  thing  within  their 
jurisdiction,  and  a  temporal  matter  becomes  incident,  and  they  refuse  such 
proof  aR  the  temporal  courts  allow;  as  proof  by  a  single  witness.  R. 
Cro.  El.  666.     Mo.  907.     R.  Sho.  173.  161.     3  Mod.  286.     Sal.  547. 

[^But  where  the  spiritual  court  has  jurisdiction,  or  unless  the  want  of 
jurisdiction  appear  on  the  face  of  the  proceedings,  and  has  pronounced 
sentence,  there  shall  be  no  prohibition ;  the  remedy  being  by  appeal.  2 
Bur.  81§.     Doug.  378.] 

[If  the  spiritual  court  has  cognizance  of  part  of  the  charge  only,'  and 
not  of  the  rest,  the  court,  after  sentence  below,  will  not  grant  a  prohibition. 

2  Term  Rep.  473.] 

[If  in  a  suit  for  a  presentation,  defendant  pleads  there  is  no  prescription, 
and  that  is  denied  ;  yet  there  shall  be  no  prohibition  till  they  join  issue 
on  the  plea,  and  it  appears  the  prescriptive  right  will  come  in  question. 
Sir.  897.] 

'So,  it  lies  after  an  appeal,  if  a  thing  be  litignled  upon  the  appeal,  which 
uj>on  a  prohibition  was  determined  by  verdict,  and  then  a  consultation 
awarded.     R.  2  Sho.  195. 

But  generally  after  an  appeal,  a  prohibition  shall  not  be  allowed  if  the 
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matter  be  not  apparent ;  for  by  that  the  party  affirms  the  jurisdiction*  2 
Roh  319.  L  10. 

And  if  by  appeal  he  may  have  relief,  a  prohibition  shall  not  be  granted. 
1  Rol.  319. 1.  30. 

So,  after  Sentence,  a  prohibition  does  not  go  upon  suggestion  of  a  matter 
which  does  not  appear  by  the  Hbel.     2  RoK  318.  1.  45.  Godb.  164. 

PJAs,  if  a  libel  be  for  non-payment  of  a  rate  for  reparation  of  a  church,  a 
prohibition  shall  not  go,  upon  a  suggestion  that  foreign  disbursements,  as  for 
prisoners,  &c.  are  included  in  the  rate.     R.  Lut.  10-22. 

If  a  libel  be  for  defamation  in  calling  whore,  upon  suggestion  that  the 
words  were  spoken  in  London.  R.  (Reported  in  Bunbury's  Reports,  312.) 
R.  9  Geo.  1 .     2  Mod.  Ca.  1 76. 

If  a  libel  be  in  the  admiralty,  after  sentence  a  prohibition  shall  not  go,  upon 
saggestion  that  the  contract  was  upon  land,  if  it  does  not  appear  by  the  libel. 
R.  2  Mod.  Ca.  194.     Vide  Admiralty,  (F  9.) 

[Before  sentence,  prohibition  issues  on  a  suggestion  of  matter  of  fact  not 
appearing  on  the  face  of  the  proceedings  below  ;  after  sentence  it  cannot  be 
oyertarnedby  bare  averment  of  the  fact ;  but  if  want  of  jurisdiction  appears 
on  the  lace  of  (he  libel,  or  on  the  proceedings,  it  shall  issue  after  sentence. 
3  T.  H.  564.J 

[After  aenteoce  that  the  new  churchwardens  make  a  rate  to  reimburse 
(be  former.  B.  R.  H.  38 1 .] 

So,  a  prohibition  does  not  go  to  a  temporal  court  after  judgment,  where  it 
appears  upon  evidence  at  the  trial,  that  the  cause  of  action  arose  out  of  the 
jurisdiction.  R.  3  Lev.  330.,  but  qu.  if  the  party  demurred  to  (he  evidence, 
and  the  demurrer  was  refused  ? 

Nor,  to  the  admiralty.     1  Sid.  331,  333. 

So,  a  prohibition  does  not  go  upon  the  st.  33  H.  8,  for  suing  out  of  his 
diocese  after  answer  and  sentence  thereon ;  for  the  party  acknowledged  the 
jarisdiction.  R.3  Rol.  318. 1.  40.  Adm.  P.  1  W .  &  M.  inter  Tiler  and 
Mantle,  Sal.  548.     Vide  post.  tF  9.) 

A  fortiori^  not  after  excommunication,  and  a  writ  of  excommunicatio  capu 
endo.    R.  12  Co.  77. 

So,  a  prohibition  shall  not  go  after  a  suit  is  entirely  determined  ;  for  there 
is  not  any  to  whom  it  may  be  directed.     Per  cur.  I  Sid.  166. 

[Therefore  though  where  matters  are  essentially  triable  at  common  law, 
if  the  party  come  before  sentence,  the  court  will  grant  it  for  the  sake  of  the 
trial ;  yet,  if  he  submit  to  the  trial,  he  is  afterwards  too  late.     Cowp.  434.] 

i Therefore,  where  the  plaintiff  has  grounded  his  libel  on  a  custom,  and  it 
»nnd  against  him  he  shall  not  have  a  prohibition.     Id.  ibid.] 
So,  if  a  prohibition  be  granted,  and  afterwards  sentence  and  an  appeal 

*,  it  cannot  then  be  used.     R.  3  Cro.  439.     Vide  post.  (K  I.) 
SOf  a  prohibition  does  not  go  after  a  writ  of  excommunicatio  capiendo 
agftioat  the  defendant,  though  tl»e  cause  appears  to  be  out  of  the  jurisdiction,. 
aria  pardoned ;  for  the  king's  writ  shall  not  be  dischai^ed  by  the  prohibition, 
nor  toe  party  delivered  by  it.     R.  13  Co.  76. 

(E)  AT  WHOSE  INSTANCE. 

Soy  where  the  court  has  no  jurisdiction,  a  prohiWion  may  be  granted 
6pon  the  request  of  a  stranger,  as  well  as  the  defendant  himself,     3  Inst.  607. 

[«lSo,  upon  motion  of  the  plaintiff  himself,  who  exhibited  the  libel.  3 
Inst.  603.  607.     R.  3  Rol.  313.  1.  10.     Mo.  .7 80. 
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f  But  if  a  wife  libel  to  recover  her  fame,  prohibition  shall  not  be  granted 
on  the  husband^s  motion.     Str.  676.] 

So\  a  prohibition  may  be  sued  by  him  in  the  reversion,  if  a  libel  be  for 
tythes  against  his  lessee.     Cro.  EL  55.     Mo.  915. 

(P  1.)  FOR  WHAT  CAUSE  GRANTED. 

A  prohibition  shall  be  granted  to  the  spiritual  court  in  all  cases  where 
the  ecclesiastical  judge  proceeds  in  a  matter  out  of  their  jurisdiction. 

Though  the  temporal  court  has  not  cognizance  of  the  matter  for  which 
the  libel  is  in  the  spiritual  court ;  for  it  is  a  sufficient  cause  for  a  prohibition, 
that  the  ecclesiastical  court  exceeds  its  jurisdiction.  Godb.  246,  247. 
Vide  ante,  (A  24.)— Post.  (F  11.) 

[So,  if  a  churchwarden  has  had  his  accounts  allowed  in  vestry.  Bunb. 
247.  289.     Str.  974.] 

[The  spiritual  court  may  compel  the  churchwardens  to  deliver  in  their 
accounts  ;  but  they  cannot  decide  on  them.     3  Term  Rep.  3.] 

(F  2.)  If  freehold  be  concerned  :— As  a  title  to  lands  or  tene- 
ments. 

In  the  time  of  Ed.  1.  It  was  enacted,  that  conusance  of  pleas  dt  feoda- 
libus^  libertatibus  feodatium^  maneriisy  advocaiionibus  ecclesiarum,  rtcog^ 
niii&nibus  .laicum  feodum  cancernentibus^  belong  to  the  king's  courts,  smd 
ought  not  to  be  sued  before  the  ecclesiastical  judge.     2  Inst*  600. 

And  if  they  are,  a  prohibition  lies.     F.  N.  B.  40.  I. 

As,  if  a  suit  be  in  the  spiritual  court  de  castriSf  villisj  maneriis^  &c*  2 
Rol.  282.  1.  20. 

So,  if  a  suit  be  in  the  spiritual  court  for  inclosing  his  land  next  to  the 
church-yard.     Vide  post.  (G  3.) 

^If  the  bounds  of  a  church-yard  x:ome  in  question.    Str.  101 3.} 

""or  a  way  to  the  church.     Vide  post.  (G  3.) 

For  the  making  an  entertainment  for  the  parishioners  at  his  house  in  their 
perambulation,     v  ide  post.  (G  3.) 

For  a  seat  to  which  he  has  title  by  prescription.     Vide  post.  (G  3.) 

[If  one  sued  for  disturbing  a  person  in  his  seat  at  church  suggests,  that  he 
purchased  an  ancient  house  with  this  seat  belonging  to  it,  to  him  and  his  heirs* 
Wils.  17.] 

[If  there  are  reciprocal  prescriptions  to  a  seat  in  a  church ;  for  they  ad- 
judge one  to  be  good.     1  B.  M.  314.] 

[If  one  has  a  prescription  to  have  a  seat  in  a  church,  and  the  seats  are 
puUed  down  without  his  consent,  and  new  ones  built  by  the  ordinary  on  part 
of  the  place  where  the  old  one  was ;  though  he  have  as  much  seat  as  he  had 
before,  only  not  in  (he  same  place,  it  is  illegal ;  and  if  spiritual  court  inter- 
pose, prohibition  lies.     Fort.  346.] 

[^}[So,  where  the  right  of  election  to  the  office  of  canon  residentiary,  a 
freehold  office,  is  in  the  dean  and  chapter,  a  prohibition  shall  go  to  the  biaK- 
op  claiming  a  right  to  present  by  lapse,  under  pretence  of  his  visitatorial  aa* 
thority.     1  Term  Rep.  6'50.] 

(F  &)  To  an  advoifson  or  church. 

So,  if  a  suit  be  in  the  spiritual  court  concerning  the  right  to  an  advow- 
son,  a  prohibition  goes. 

Or,  concerning  the  right  to  a  presentation.     R.  1  Rol.  173. 
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Soj  afipr  indaction,  wbereby  the  church  is  fail  at  common  law,  a  prohibi- 
tion shall  be  granted,  if  a  suit  be  in  the  spiritual  court,  upon  pretence  that 
Ifae  tnstitation  was  not  good ;  for  by  consequence  the  rignt  to  the  church 
will  be  determined  by  the  spiritual  law,  and  all  quart  impedits  ousted. 
R.  9  Rol.  282.  L  30.  294. 1.  10.     Hob.   1 5.     1  Sid.  293.     R.  Mo.  861 . 

Though  hquare  impcdit  be  depending  at  the  same  time.  R.  2  Rol.  294. 
1.  6. 

Tbovgh  institution  was  granted  after  a  caveat  entered,  which  does  not  vi- 
tiate the  institution,  except  by  the  spiritual  law.  R.  2  Rol.  282. 1.  40.  1 
RoL  828. 

Or,  after  a  dupltx  querela  commenced  in  the  spiritual  court  by  the  other 
party.     R.  Mo.  879. 

So,  if  a  suit  be  in  the  spiritual  court  for  depriving  a  clerk,  because  the  in- 
stitQtion  was  not  good  \  for  the  church  wjll  be  avoided  by  it.  R.  2  Rol. 
282. 1.  45. 

Or,  to  repeal  an  institution  and  induction,  because  he  was  presented  by 
aiQiony.     R.  2  Rol.  292. 1.  25. 

So,  iCa  presentee  to  a  second  benefice  without  a  dispensation,  ex  uberiori 
cauiela  obtains  a  presentation  from  the  king,  and  the  bishop  takes  time  to  be 
advised  concerning  the  institution,  pending  which  B.  procures  a  presenta« 
tion  from  the  king,  and  insitution  and  induction  upoti  it ;  a  prohibition  shall 
go,  if  a  suit  be  against  the  bishop  for  his  injustice ;  for  this  tries  the  right  to 
the  church.    R.  2  Rol.  293. 1.  10. 

So,  if  B.  be  sued  for  obtaining  institution  and  induction  after  another  was 
inducted.     R.  2  Rol.  293. 1.  5. 

So,  if  a  patron  presents  after  a  recovery  in  a  quart  imptdit,  and  an  inhibi- 
tion is  granted  by  the  spiritual  court  to  stay  institution ;  a  prohibition  goes. 
R.  SRol.  294.1.25.28.31. 

So,  after  recovery  in  a  quart  impedit^  if  the  patron  presents,  and  institu-r 
tion  18  made^  and  then  upon  a  caveat  an  inhibition  is  granted  by  the  spiritual 
court  to  the  archdeacon  not  to  induct,  a  prohibition  shall  go  ;  otherwise  all 
trials  by  quart  itnptdit  are  ousted.     R.  2  Rol.  294.  I.  15. 

So,  if  a  svit  be  in  the  spiritual  court  to  repeal  a  super*institntipn  made  after 
a  recovery  in  ^  quart  impedits  and  before  removal  of  the  incumbent  by  a  writ 
to  the  bishop.     R.  2  Rol.  292.  1.  45.     1  Rol.  62, 

Or,  after  induction  upon  a  second  institution.     R.  2  Lev.  125. 

SO)  if  institution  is  delayed  for  two  months,  (for  which  only  one  month  is 
allowed  by  the  canon,)  upon  which  a  duplex  querela  is  sued  by  the  [*lpatron 
to  prevent  a  presentation  by  lapse,  and  yet  the  bishop  i^fter  six  months  pre- 
sents by  lapse,  a  prohibition  goes.     2  Rol.  294. 1.  35. 

(F  4.)  To  an  office. 

SOybjthest.  Ed.  1.  entitled  jproAi^tVio  formatade  statuto  articulerumcleri 
(mcertitemporis)  (Rast.  Abr.  rrohib.  8.),  conusance  of  pleas  of  oflices,  &c. 
belong  to  the  king's  courts,  and  ought  not  to  be  drawn  before  a  spiritual 
jodge.    2  Inst.  600.     Vide  post.  (G  4.) 

And  therefore  if  a  suit  be  in  the  splrituM  court  for  an  office  which  con- 
cerns a  spiritual  matter,  a  prohibition  goes,  for  the  office  is  temporal,  and 
the  party  has  a  freehold  ;  as,  for  the  office  of  register  of  a  bishop.  2  Rol. 
285.  1.  45.     2  Rol.  306. 

Though  the  suit  be  upon  a  supposition,  that  a  prior  grantee  had  forfeited 
bis  office  for  recusancy ;  for  the  freehold  will  come  in  debate.  R.  2  Rol. 
285.  1.  35. 
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So,  if  a  suit  be  ia  the  spiritual  court  for  the  office  of  chancellor.  R«  2 
Rol.  285. 1.  50. 

Or,  to  deprive  him ;  for  his  patent  will  be  thereby  avoided.  Semb*  4 
Mod.  27.  • 

Though  the  deprivation  be  for  his  ignorance  of  the  canon  law,  of  which 
the  spiritual  court  is  the  proper  judge.  R.  cont.  2  Rol.  286. 1.  2.  Cro. 
Car.  65.   Latch,  228.     Semb.  Ace.  4  Mod.  27. 

So,  if  the  suit  be  for  the  office  of  a  commissary  made  bj  the  lessee  of  a 
prebend.     R.  Ray.  88. 

So,  if  the  ordinary  proceeds  to  deprive  the 'master  of  a  school,  who  has  a 
fixed  allowance,  without  cause,  a  prohibition  goes.     R.  2  Rol.  283. 1.  .5. 

Or,  to  deprive  the  parish-clerk,  chosen  by  the  parishioners ;  for  it  is  a  lay* 
office.     R.Godb.  163. 

Or,  though  chosen  by  the  parson.  Dub.  F.  g.  273.  if  the  cause  for  de- 
privation be  an  offence  determinable  by  the  common  law,  before  convictioo 
there.     Semb.  F.  g.  1 90. 

[If  parish  clerk  is  deprived,  another  appointed,  and  the  old  one  libels  the 
new,  prohibition  lies.     1  B.  M.  367.] 

[If  one  issued  for  executing  the  office  of  deputy  parish^clerk,  without  li- 
cense of  the  ordinary.     Str.  942.] 

But  the  spiritual  court  shall  proceed  against  an  officer  in  the  ecclesiastical 
court,  for  an  offence  contrary  to  the  duty  of  his  office,  though  deprivation 
may  ensue.     Semb.  F.  g.  190. 

(F  5.)  If  chattels  or  debts  are  concerned. 

So,  by  the  st.  Ed.  1  entitled  Prohibition  &c.  (Rast.  Abr.  Prohib.  8.)  conu- 
sance de  rebus  el  causis  pecuniarum,  et  aliis  debitis  et  catallis,  qwB  non  sunt 
de  tesinmenio  axU  wiatrimonio^  belong  to  the  temporal  court,  and  shall  not  be 
drawn  before  a  spiritual  judge.     2  Inst.  600.     2  Rol.  2 1 8.  N. 

And  if  they  are  drawn  before  the  spiritual  court,  a  prohibition  lies.  F* 
N.  B.  40.  H. 

And  therefore,  if  a  suit  be  there  for  any  goods  or  chattels,  though  they  be- 
long to  the  church,  a  prohibition  lies ;  as,  if  a  suit  be  for  ornaments,  or  goods 
given  to  the  church.     2  Inst.  492. 

r«]For  a  bible,  service-book,  chalice.     2  Inst.  492.     1  Rol.  255. 

For  an  image  taken  out  of  a  church.     2  Inst.  492. 

For  a  pope's  bull,  or  other  charters  or  writings  granted  to  a  church.  2 
Inst.  492. 

So,  if  a  suit  be  (here  for  the  profits  of  a  benefice  taken  (unless  it  be  by  se- 
questration, or  authority  of  the  spiritual  court).     R.  2  Rol.  293. 1.  20. 

For  trees  cut  down  in  the  churchyard.  2  Rol.  311.1.  27.  Cont.  Godb. 
259.     Ace.  if  the  suit  be  for  damages.     1  Rol.  255. 

For  bells  taken  out  of  a  church  ;  for  the  property  is  in  the  cburch*war'* 
dens,  who  may  have  trover.     R.  Sal.  547. 

Or,  for  organs  taken  out  of  a  church.     R.  Rol.  57. 

fSo,  the  court  of  B.  R.  granted  a  prohibition  to  stay  a  suit  in  the  spirit- 
court  for  breaking  open  a  chest  in  the  church,  and  taking  away  the  title- 
deeds  to  the  advowson,  because  only  an  action  of  trespass  or  trover  could 
be  maintained  in  the  temporal  courts  for  the  recovery  thereof.  4  T,  R« 
S51.J 

So,  if  it  be  f<5r  detaining  goods  of  an  intestate,  whereby  he  cannot  exhibit 
a  full  inventory  ;  upon  which  the  defendant  pleads  property.     R.  4  Leo. 
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SOf  if  afiuit  be  for  a  thing  for  which  damages  are  recoverable  at  common 
law  ;  as  npon  a  promise  to  pay  such  a  sum. 

TboQ^  it  be  to  be  paid  wheb  his  daughter  shall  many.    F.  N.  6.  44.  A. 

If  a  Buitbe  for  tjrthes  severed,  which  a  stranger  afterwards  carried  away* 
Cto.  EU  607. 

So,  if  a  snit  be  for  proctor's  fees,  or  those  of  a  parisb-clerk  ;  for  it  is  a 
temporal  duty,  for  which  a  quantum  meruit  lies.  5  Mod.  238.  1  Sal.  333. 
ILlMod.  167.  SkiB.  d89.  [Doug.  629.  (607.)  Bunb.  170.  2  Str. 
UOS.J 

So,  if  it  be  for  register's  fees  ;  for  the  spiritual  court  cannot  establish  a  fee. 
R.  1  Sal.  333.     4  Mod.  354. 

lAn  apparitor  cannot  sue  in  the  spiritual  court  for  his  fees.    Dougl.  629.] 

oo,if  a  suit  be  for  debt,  or  upon  a  bond  in  the  spiritual  court,  a  prohibi- 
tion lies.    F.  N.  B.  40.  H. 

Though  the  party  acknowledges  himself  indebted,  or  makes  a  promise  to 
pay  in  tbe  spiritual  court.     F«  N.  B.  41.  B.  C.  E. 

Or,  tbe  debt  was  recovered  there,  and  tbe  plaintiff  sues  to  have  execution. 
F.  N.  B.  41.  D. 

Or,  the  bond  was  given  to  perform  a  sentence  there.     2  Rol.  302.  1.  1 5. 

So,  if  a  libel  be  founded  upon  a  covenant  to  pay  tythes.  Semb.  1  Leo.  10. 

So,  if  a  sentence  be  in  the  spiritualcourt,  and  costs,  and  afterwards  a  pro- 
bibitioD  is  granted,  and  upon  debate  a  consultation,  and  then  the  spiritual 
court  gives  costs  de  novo  K>r  the  delay  by  the  prohibition  ;  for  those  costs  dc 
novo  a  proUbition  goes.     R.  2  Rol.  1 1 9. 

But  tor  a  legacy  or  marriage-portion,  suit  may  be  in  the  spiritual  court. 
Vide  post,  (G  15.17.) 

So,  for  costs  recovered  there.     F.  N.  6.  52.  D.  M. 

[*lSo,  for  procurations,  synodals,  &c.  though  a  prescription  is  denied  ; 
for  tbey  are  doe  dtjure.    Ray.  360. 

So^  if  bond  be  given  in  the  spiritual  court  for  a  matter  testamentary  or 
matrimoniaU  F.  N.  6.  41.  Per  Dod.  3  Rol.  160.  Vide  post,  (G  15, 
16,  &c.) 

So,  for  tbe  ^uAia  of  a  benefice  taken  in  time  of  sequestration.  2  Rol, 
395.  i.  23. 

So,  if  covenant,  &c.  be  mentioned  only  as  incident ;  but  the  libel  is 
foQDded  upon  an  endowment,  &c.  a  prohibition  does  not  lie.    R.  1  Leo.  10. 

(F  6.)  If  the  suit  be  for  a  criminal  matter. 

So,  by  the  St.  Ed.  1.  intitled  Prohibition  &c.  (Rast.  Abr.  Proh.  8.)  conu- 
sance oi  pleas  of  felons,  malefactors  arraigned,  robbers,  belongs  to  the  king^s 
court,  and  shall  not  be  drawn  before  a  spiritual  judge.     2  Inst.  600. 

So,  if  a  suit  be  there  for  perjury  in  a  temporal  cause.  22  Ed.  4.  20.  Bro. 
Jarisdiction,  20. 

If  a  suit  be  ex  officio^  which  requires  an  answer  upon  oath  to  a  criminal 
matter.     1  Sid.  374. 

So,  if  there  be  an  indictment  for  an  assault  with  intent  to  ravish,  if  a  suit 
be  afterwards  in  the  spiritual  court  for  solicitation  of  chastity,  a  prohibition 
abaU  go.    R.  Sal.  552.     [Ld.  R.  809.J 

Bat  tbe  spiritual  court  has  jurisdiction  for  punishment  of  a  crime  commit- 
ted in  the  spiritual  court,  and  in  a  cause  within  their  conusance  ;  as,  perju- 
fj  in  Ibe  spiritual  court  in  a  cause  of  matrimony.  1  Sal.  134.  Semb.  1  Sid. 
217.      Vide  post,  (G  13.) 
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Forgery  of  orders.  1  Sal.  1 34.  When  a  suit  is  there  for  deprivatfon.  R. 
1  Lev.  138.     I.Sid.  217. 

Extortion  in  an  officer  of  the  spiritual  court.     1  Sal.  134. 

So,  the  spiritual  court  shall  proceed  for  the  puiAshment  of  adulterj,  though 
an  action  for  assault  and  battery  be  against  the  defendant  for  the  same,  &ct. 
Sal.  559.     LLd.  R.  809.] 

(F  7.)  Or,  a  mzitev  contra paoem. 

So,  by  the  st.  Ed.  1.  entitled  Prohibition  &c<  (Rast.  Abr.  Proh.  8.)  codu-* 
sance  of  pleas  of  distresses,  executions,  attachments,  vilacia^  arrests,  assisesi 
juries,  secular  customs,  belong  to  the  king's  court,  and  9haII  not  be  drawn 
before  a  spiritual  judge.     3  Inst.  600. 

And  therefore  if  a  suit  be  in  the  spiritual  court  for  trespass,  a  prohibition 
lies.    r.  N.  B.  40.  M.  43.  G. 

Though  it  be  for  entry  into  an  house,  to  the  intent  to  commit  adultery. 
R.  2  Inst.  606,  607. 

For  cutting  down  trees  in  the  church-yard.     2  Rol.  31 1. 1.  27. 

If  an  archbishop  proceeds  against  a  bishop  for  imprisoning  another  in  a 
temporal  cause.     Cro.  f^l.  484. 

So,  if  a  suit  be  in  the  spiritual  court  for  night-walking.     2  Inst.  606,  607. 

(F  8.)  If  a  remedy  be  given  by  statute. 

So,  if  remedy  be  given  in  any  case  by  statute,  in  a  temporal  court,  a  pro* 
hibition  lies  to  the  spiritual  court,  if  a  suit  be  there.     Co.  L.  96.  b. 

[*]Though  the  matter  be  of  a  spiritual  nature ;  except  where  the*jans« 
diction  of  the  spiritual  court  is  saved  by  the  same  statute.     Ibid. 

As,  if  a  suit  be  in  the  spiritual  court  for  a  legacy  devised  out  of  lands ; 
for  land  is  not  devisable  by  the  st.  32  H.  8.     Vide  post,  (G  1 7.) 

So,  if  a  suit  be  against  A.  for  dilapidations,  who  claims  to  be  incumbent 
by  the  st.  12  Car.  2.  17.     Semb.     1  Sid.  100. 

Ki^reaching  without  license  is  within  the  act  of  uniformity,  and  therefore 
ibition  lies  to  suit  in  the  spiritual  court  for  it.     Fort.  345,] 
[A  prohibition  lies  to  a  suit  for  marrying  without  banns  or  license,  since 
the  st.  26  G.  2.  c.  33.  s.  8.  by  which  it  is  made  felony.     2  Wils.  79.1 

[But  prohibition  does  not  lie  in  a  suit  in  the  ecclesiastical  Court  a^inst  a 
quaker  for  repairs  of  the  church,  on  st.  7  &  8  W.  3.  c.  34.  though  the  act 
gives  a  remedy  before  justices  of  peace  ;  for  the  old  remedy  is  not  taken 
away  ;  so  in  the  case  of  small  tjthes,  perstat.  7  &  8  W.  3.  c.  6.  Fort. 
347.] 

(F  9.)  If  a  man  be  cited  out  of  his  diocese. 

So,  by  the  st.  23  H.  8.  9.  no  person  shall  be  cited  out  of  the  diocese 
or  peculiar  where  he  dwells,  unless  it  be  far  an  offence  done  by  a  spiritual 
judge,  or  upon  appeal ;  or  where  the  immediate  ordinary  dare  not,  or  will 
not  convene  the  party  ;  or  be  himself,  directly  or  indirectly,  party  to  the 
matterof  the  suit  ;..or,  by  request,  (incases  where  the  civil  or  canon  law 
allows  such  request,)  intreat  his  superior  to  examine  or  determine  the 
matter,  on  pain  of  paying  double  damages  and  cost&  for  the  vexation,  and 
10/.  for  every  person  so  cited,  &c. 

Provided,  an  archbishop  may  cite  out  of  the  diocese  for  heresy,  if  the 
ordinary  consent,  or  do  not  bis  duty. 
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Pravided  also,  an  archbishop  may  cite  any  out  of  his  diocese  for  probate 
of  a  testament. 

Aod,  tlierefore,  any  one  cited  out  of  bis  diocese,  may  have  a  prohibition 
before  appearance  to  the  suit  as  well  as'an  action  for  double  damages,  drc* 
Dub.  2  Cro.  321.     Adm.  Cro.  Car.  97. 

So,  if  a  man  be  cited  out  of  a  pecoliar  where  he  dwells,  before  the  bish- 
op, he  shall  have  a  prohibition,  n.  Cro.  Can  163.  Cont.  per  three  J. 
]  Kof.  136. 

Though  the  court,  to  which  he  is  cited,  be  nearer  than  the  court  of  the 
place  where  he  dwells.     Pal.  488. 

So,  a  prohibition  lies,  where  an  archbishop  claims  a  concurrent  jurisdic- 
tion with  a  bishop,  in  his  province  or  see,  in  the  diocese  of  such  bishop, 
and  there  cites  persons  in  the  same  diocese,  and  will  not  absolve  till  be 
procures  the  cause  to  be  transmitted  to  his  court ;  for  by  such  means  the 
statute  will  be  eluded.     R.  2  Rol.  313.  1.  45.     Hob.  17. 

So,  if  a  cause  be  transmitted  to  a  superior,  who  is  not  the  immediate 
superior  ;  for  where  transmission  is  allowed,  it  ought  to  be  to  the  immedi- 
ate superior,  and  not  per  ^a/^um.     R.  Hob.  16.    R.  1  Sid.  90. 

So,  if  he  be  cited  at  the  suit  df  the  bishop,  or  archbishop  himself.  3 
She.  146. 

So,  if  a  suit  be  in  the  arches,  when  the  defendant  dwells  in  the  diocese 
of  London,  out  of  the  thirteen  parishes  which  belong  to  the  archbishop  ; 
tbou^  it  be  as  near.    R.  Hard.  380. 

[*]But  if  a  man  resides  in  the  diocese  of  W.,  and  has  lands  in  his  occupa- 
tion in  the  diocese  of  P.,  he  may  be  cited  to  the  consistory  court  of  the  bish- 
op of  P.  for  not  paying  a  rate  to  the  church  where  his  land  lies  ;  for  he  is 
an  inhabitant  there.     R.  1  Sah  164* 

So,  if  tythes  are  due  for  land  in  the  diocese  of  P.,  and  the  party  removes 
to  the  diocese  of  W.  and  there  lives  seven  years,  he  may  afterwards  be  cited 
to  the  diocese  of  P.    Dub.  5  Mod.  451.     R.  Sal.  549.     Cartb.  477. 

So,  if  a  man  usually  resides  out  of  the  diocese,  but  was  in  the  diocese  for 
trade,  &c  and  then  there  cited,  it  will  be  good,  and  no  protabition  goes, 
tboc^  be  afterwards  returns  to  his  habitation.     Hard.  421  • 

So^  if  a  man  be  cited  to  a  peculiar,  where  he  lives,  though  it  be  out  of  the 
diocese.     I  Rol.  328.     Semb.  Skin.  233. 

So,  if  a  suit  be  for  a  legacy  in  the  prerogative  court,  when  the  testament 
was  proved  there,  though  the  executor  lives  in  another  diocese.     F.  G. 

So,  if  a  man,  cited  to  the  spiritual  court  in  his  diocese,  dies  pendente  liU, 
the  executor  or  administrator  may  be  cited,  though  he  dwells  in  another 
diocese  5  for  the  suit  does  not  abate  by  the  death  of  the  defendant.     R.  2 

So,  if  a  suit  be  against  executors,  and  one  of  them  lives  witbin  the  dio- 
qese,  tboagh  the  other  is  out  of  it.     1  Rol.  328. 

So,  a  prohibition  does  npt  lie,  if  a  man  in  the  diocese  of  London  be  cited 
to  the  arches  ;  for  there  is  an  antient  composition  between  the  archbishop 
and  bishop  of  London  for  such  purpose.     R.  Cro.  Car.  339.     Dub.  Kay. 

91.     Semb.Godb.  191.  ..,_..  ^  u 

Or,  if  a  man  within  an  archdeaconry  be  sued  before  the  bislwp,  where 
the  archdeacon,  by  composition,  has  a  peculiar  jurisdiction.     2  Kol.  3  j7. 

446. 448.  .       ,  41  -^  «« 

So, »  prohibition  does  not  lie  where  a  cause  is  transmitted,  upon  t ho  re- 
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quest  of  the  inferior  judge,  to  his  immediate  superior  ;  for  to  the  prohibi- 
tion such  transmission  may  be  pleaded*     Cro.  Car.  1 62. 

And  it  is  sufficient  to  show  that  it  was  an  ecclesiastical  cause,  without 
saying  what  cause  in  particular.     R.  Cro.  Car*  163. 

That  it  was  removed  upon  request,  without  saying,  that  the  request  was 
under  seal.     Ibid. 

And  it  is  sufficient,  that  the  cause  be  transmitted  to  the  immediate  supe- 
rior, though  the  bishop  be  passed  by  ;  as,  if  a  peculiar  belongs  to  the  arch- 
bishop, there  may  be  a  transmission  of  a  cause  to  the  archbishop,  omitting 
the  bishop*  1  Sid.  90.  R.  inter  Johnson  and  Liee,  9  W.  3.  5  Mod*. 
238.  ;  but  no  judgment  there,  though  it  seems  that  it  was  afterwards  given. 
Skin.  589. 

So,  it  is  sufficient  to  shew  a  request  of  the  bishop,  upon  motion,  without 
pleading.     R.  1  Lev.  225. 

But  if  the  transmission  be  not  to  the  immediate  superior,  it  is  not  allowa- 
ble.    1  Brownl.  46. 

So,  a  prohibition  does  not  lie  for  a  citation  out  of  his  diocese,  after  sab- 
mission  to  the  jurisdiction  of  the  court  to  which  he  was  cited  ;  as,  if  such 
court  has  proceeded  to  sentence.  R.  Cro.  Car.  27*  R.  1  Vent.  61.  2 
Sbo.  155.     Vide  ante,  (D). 

Or,  if  the  defendant  has  pleaded  to  the  libel.     R*  Carth*  33* 

r*JThough  the  suit  be  in  the  diocese  of  London,  and  it  appears  by  the 
libel  that  the  defendant  dwells  at  Winchester,  which  is  known  to  be  in  an- 
other diocese ;  for  the  court  has  not  judicial  notice  of  the  limits  of  dioceses. 
Carth.  34. 

Yet,  if  upon  the  libel  itself  it  appears  that  the  defendant  dwells  out  of  the 
diocese,  or  in  any  other  respect  out  of  the  jurisdiction  of  the  ecclesiastical 
court,  a  prohibition  shall  go.     Carth.  33. 

So,  a  prohibition  did  not  lie  for  a  citation  out  of  the  diocese  to  the  high 
commission,  which  was  erected  by  the  st.  1  El.  after  28  H.  8.  1  Roh  174. 

(F  10.)  If  a  remedy  be  given  by  the  common  law. 

So,  a  prohibition  lies,  if  a  suit  be  in  the  spiritual  court,  for  a  matter  for 
which  there  is  remedy  by  the  common  law.    Co.  L.  96.  b* 

As,  for  a  fact,  for  which  trespass  lies  at  common  law.     Vide  ante,  (F  5») 
[If  executor  libels  for  taking  a  thing  without  his  consent,  which  defendant 
pretends  was  donatio  causa  mortis  :  for  it  may  be  tried  by  action  of  trover* 
Str.  777.1 

[Prohibition  lies  to  the  spiritual  court  to  stay  proceedings  for  calling  a 
woman  a  "  whore,"  in  London.     4  Bur.  2418.     4  Bur.  2032.] 

[The  remedy  for  breaking  open  a  chest  in  the  church,  and  taking  away 
the  title-deeds  to  the  advowson,  is  in  the  temporal,  not  the  spiritual  coart. 
4  T.  R.  351. J 

(F  n .)  If  the  spiritual  court  has  not  jurisdiction,  though  there  be 

no  remedy  elsewhere. 

,  So,  a  prohibition  lies,  where  the  spiritual  court  has  no  Jurisdiction ;  as,  to 
a  suit  before  the  pope's  collector  pro  lasione  fidei ;  for  the  pope's  collector 
has  no  jurisdiction  in  this  realm.     Bro.  Jurisdiction,  20. 

If  a  bishop,  &c.  acts  as  visitor,  where^  he  has  no  visitatorial  power.  Ree. 
40,41.     Sal.  553.     Vide  ante,  (A  2.J 
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If  a  court  of  judicature,  erected  after  the  fire  in  London,  act  after  their  au- 
tboritj  is  determined.     4  Mod.  15K     Sal.  4*^5. 

(F  12.)  If  the  spiritual  court  allows  a  custom,  &c.  void  by  law. 

So,  a  prohibition  lies,  if  a  suit  be  in  the  spiritual  court  for  a  thing  not  al- 
lowed by  law  ;  as,  if  a  suit  there  be  founded  upon  a  custom  void  in  law  ;  as, 
upon  a  custom,  that  (he  inhabitants  of  such  a  house  ought  to  firul  eating  and 
dnnking  for  the  parson  and  churchwardens  going  in  procession  in  the  rogation. 
R.  Ho.  916.     1  Ro).  259. 

So,  if  a  suit  be  there  for  tjthes  of  things,  for  ^hich  none  are  due  by  law. 
Vide  post,  (G  8,  &c.) 

So,  if  a  suit  be  for  a  thing  allowed  by  the  civil  law,  which  is  not  lawful  by 
the  common  law  ;  for  this  shall  be  preferred.     Sli.  10. 

SOf  if  a  suit  be  for  a  legacy,  when,  upon  a  legal  construction  of  the  will, 
none  is  due.     3  Rol.  414. 

(On  a  libel  in  the  court  of  dean  and  chapter,  a  peculiar,  against  A.  for 
preaching  without  their  license,  the  power  to  license  is  personal  to  the  bishop 
or  archbishop,  not  to  the  ordinary.     Fort.  345.] 

[*J[Ia  a  suit  by  the  next  of  kin,  for  a  distribution  of  surplus,  there  being 
a  legacy  to  the  executor.     Str.  865.] 

rff  the  administrator  of  an  executor  is  sued  for  a  legacy  given  by  testator. 
B.T^  H.  185.] 

[Custom  to  pay  a  fee  for  churching  a  woman  at  the  usual  time,  whether 
the  is  churched  or  not,  is  void ;  because  uncertain  as  to  the  time,  and  un- 
reaaooa^e,  for  she  may  be  dead.     Ld.  Raym.  1558.] 

(F  13.)  ^Or,  allows  illegal,  or  disallows  legal  evidence. 

So,  a  prohibition  lies,  if  another  court  determines  by  improper  evidence } 
as,  if  the  commissioners  of  appeals  for  the  excise  determine  by  minutes  of 
the  evidence,  taken  by  a  justice  of  peace,  and  do  not  examine  witnesses 
woa  voce.     R.  5  Hod.  273. 

So,  if  in  the  spiritual  court,  payment,  &c.  pleaded,  is  disallowed,  because 
proof  of  it  is  made  only  by  a  single  evidence.  Cont.  t  Rol.  12.  1  Sid. 
161.  R.  ace.  2  Rol.  414.  R.  3  Mod.  286.  1  Sho.  158.  Carth.  142. 
Vide  post,  (G  23.) 

But  there  shall  not  be  a  prohibition,  because  the  spiritual  court  requires 
proof  of  a  negative  ;  as,  if  to  libel  for  tythes,  the  defendant  pleads  that  the 
parson  did  not  read  the  39  articks,  and  the  court  requires  proof  of  the  plea ; 
lor  it  is  presumed  at  law  that  the  parson  did  read  them,  if  the  contrary  be 
not  proved.     R.  1  Rol.  83. 

(F  14.)  Or,  tries  a  matter  triable  by  law. 

So,  a  prohibition  lies,  if  the  spiritual  court  proceeds  to  the  trial  of  a  custom^ 
or  prescription,  which  are  triable  only  [by  the  common  law.  Carth.  33. 
Vide  post,  (G  10.) 

If  it  proceeds  to  try  the  limits  of  a  parish,  which  are  triable  by  the  common 
law.     1  Rol.  332. 

9o,  if.  upon  a  libel  for  tythes,  the  defendant  makes  title  by  lease  ;  for  this 
••determinable by. the  common  law.     R.  1  Rol. 01. 

[Where  a  modus  is  pleaded  to  a  suit  in  the  ecclesiastical  court  for  tythes, 
its  jurisdiction  is  at  an  end.     1  T.  R.  552.] 

So,  if  upon  a  libel  for  an  account  against  an  executor,  he  pleads  a  deed  of 
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gift  by  the  testator  of  his  goods  to  another,  and  the  spiritual  court  doet  not 
allow  it.     R.  1  Rol.  123. 

If  on  a  libel  for  tythes  due  only  by  custom,  the  custofm  is  denied.  Per 
three  J.     Het.  13. 

So,  if  it  proceeds  to  swear  a  parish-clerk^  churchwarden,  &c.  named  by 
the  parson,  when  by  custom  he  should  he  nattied  by  the  Testry.     R.  2  Cro. 

670.  ^         •  . 

But,  after  verdict  for  a  custom  or  prescription,  which  allows  a  jurisdiclion 
in  the  spiritual  court,  a  consultation  goetf.     Carth.  33.  Het.  13, 14. 

So,  a  prohibition  goes,  if 'the  spiritual  court,  in  a  cause  within  their  juris- 
diction, examines  to  matter  dehors  ;  as,  where  a  grant  of  an  administration  is 
prayed  to  be  revoked,  if  the  spiritual  court  examines  hrm  concerhing  cove- 
nants, or  what  land  he  has  by  descent,  &c.  Mo.  906. 

In  a  prosecution  in  the  spiritual  court  for  incontinency,  if  the  spiritual 
court  examines  the  party  upon  oath,  whether  he  did  the  fact  alleged.  R. 
Mo.  906. 

[*](F  15.)  if  the  court  refuses  a  copy  of  the  libel. 

So,  by  the  st.  2  H.  5.  3.  and  2.  (or  2  &  3)  Ed.  6, 13.  he  that  sues  a  prohi- 
bition must  deliver  to  the  court  a  copy  of  the  libel ;  and  therefore  if  the 
spiritual  court  refuses  a  copy  of  the  libel,  a  prohibition  lies  quoiuque^  &c« 
after  which  the  spiritual  court  cannot  projceed  till  a  copy  is  granted.  MocL 
Ca.  308.     Sal.  553.     R«  4  Ed.  4.  37«  b.     Hard.  364« 

If  a  prohibition  be  granted  before  a  libel  exhibited,  be  may  afterwards  ex- 
hibit it,  but  do  nothing  ultra.     Per  Holt,  Mod.  Ca.  308. 

So,  a  prohibition  shall  be  quousque,  for  refusing  a  copy  of  the  arftcles.  R. 
1  Vent.  5.    Mod.  Ca.  87.     Hard.  i364. 

And  if  he  be  excommunicated  for  want  of  an  answer  before  a  copy  given, 
the  'prohibition  shall  contain  a  mandamw  for  absolving  him-  1  Vent.  5. 
Ray.  170.     R.  1  Sid.  403. 

And  if  he  has  appeared,  and  is  excommunicated  for  that  cause^  he 
shall  be  absolved  without  an  oath  ad  partnd,  mandatis  eccUsia,  1  Sid. 
232. 

•So,  there  shall  be  a  prohibition  for  refusing  a  copy  of  a  libel,  though  (he 
proceeding  be  ex  officio,  as  well  as  between  party  and  party.  R.  cent.  Ma. 
756.  2  Cro.  37.  Semb.  ace.  2  Cro.  388.  R.  ace.  Kay.  170.  R.  Mod. 
Ca.  87.     Ace.  Mo.  917.  Per  Holt,  Sal.  553. 

So,  there  shall  be  af  rohibition,  if  the  libel  exhibited  does  not  ascertain  the 
ofience ;  at,  if  it  be  for  certain  oflences.     Hard.  364. 

So,  after  a  prohibition  for  refusing  a  copy  of  the  libel,  if  a  copy  be 
granted,  he  may  have  another  prohibition  upon  the  merits.  R.  Mo. 
9i7. 

But  if  a  copy  be  granted,  the  first  prohibition  shall  be  discharged  ipsojav. 
to  without  a  writ  of  consultation.     Mod.  Ca.  308. 

And  therefore,  there  cannot  be  a  prohibition  for  denying  a  copy  of  the  li- 
bel, and  upon  the  merits,  together ;  for  if  the  prohibition  for  refusal  of  a  copy 
be  discharged,  by  the  granting  it,  there  may  allterwards  be  a  prohibition  up- 
on the  merits.     R.  Mod.  Ca.  308. 

So,  if  a  prohibition  for  refusing  a  copy  of  a  libel  be  absolute,  it  shall  be 
discharged  by  a  supersedeas.     1  Vent.  5. 

So,  a  prohibition  for  refusing  a  copy  ought  not  to  be  granted  till  an  affidavit 
of  the  refusal.     1  Vent.  252. 
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(F  16.)  If  a  parson,  &c«  does  waste* 

So,  a  prohibition  goes  to  prevent  damage9  to  any  ecclesiastical  posses- 
sion ;  aS|  if  any  does  wi|ste  in  the  houses  pf  a  parson*  R.  Mo.  917.  )  Roh 
86.  167. 

Orgeats  down  trees  growing  upon  his  lands.  Mo.  pi 7.  R.  1  Rol. 
335. 

Tboogh  it  be  for  iron-works,  or  other  uses,  except  the  repair  of  the  church. 
1  RoL  33;$. 

So,  if  a  parson,  after  a  recovery  against  him  in  a  quare  impedit,  continues 
in  possession,  and  commits  waste.     Ibid. 

So,  if  the  vicar  cuts  down  a  tree  in  the  chnrch-yard.     2  Rol.  1 1 1  • 

£The  court  of  Common  Pleas  has  no  power  to  issue  an  original  writ  of 
prohibition  to  restrain  a  bishop  from  committing  waste  in  the  possessions  [*]of 
bis  see ;  at  least  at  the  suit  of  a  stranger.  1  Bos.  &  Put.  Rep.  105.  Semb. 
Thai  no  coart  of  coilimon  law  has  that  power.  Ibid.  Qucsre^  If  the  court  of 
chancery  has  that  power  ?  Ibid.] 

(F  17«)  Prohibition  quoad^  &c« 

Soj  if  a  suit  be  in  the  spiritual  court  fpr  a  matter  within  their  conusance^ 
mixed  with  matter  of  which  the  court  has  no  jurisdiction,  a  prohibition 
shall  go  quoad  ||ie  part  of  which  it  has  no  jurisdiction.  R.  A(o.  873..  Sti.  1 Q. 
I  Sid.  351. 

As,  if  in  a  suit  for  tithes  the  sentence  be  for  the  treble  value,  there  shall 
be  a  prohibition  quoad  the  treble  value.     R.  Mo.  873. 

So,  if  a  suit  be  against  a  bishop  for  granting  institution  and  induction,  after 
a  duplex  querela  Against  him,  there  shall  be  a  prohibition  quoad  the  repeal  of 
the  institution,  not  quoad  the  contempt.     R.  Mo.  879. 

(G)  WHEN  A  PROHIBITION  SHALL  NOT  BE  GRANTED. 

(G  1.)  When  the  spiritual  court  has  jurisdiction : — ^As  if  the  s\i\t 

be  circa  mere  spiritualiaf 

But  a  prohibition  does  not  lie,  if  the  spiritual  court  proceeds  only  for  a 
matter  within  their  ji|risdiction. 

By  the  st.  de  dreumsptcte  aqatis  13  Ed.  1.  the  court  Christian  shall  hold 

)>lea  of  thing?  mere  spiritualiay  notwithstanding  the  king's  prohibition  ;  as, 
or  penance,  corporal  or  pecuniary, />roj9eccafo  morlalu 

And,  therefore,  the  spiritual  court  may  punish,  by  ecclesiastical  cen- 
Bores,  apostacy,  heresy,  blasphemy,  schism,  &c.  5  Co.  0.  a.  De  Jure  EccI, 
^  Ifttt.  488. 

Soj  fornication,  adultery,  &c.     5  Co.     De  Jure  EccL  9.  a. 

Incest,  or  solicitation  of  chastity.     5  Co.     De  Jure  EccL   9.  a.     2  Inst. 

Saspictous,  living  without  marriage.     R.  Jon.  259. 

So,  adulteiT,  &c.  though  the  husband  had  an  action  for  an  assault  upon  his 
trife.     Per  Holt,  Sal.  d53« 

N^Iect  to  resort  to  church  for  divine  service.  1  Sal.  166.  Mod.  Ca. 
189. 

So,  if  a  man  does  not  resort  to  the  parish  church.  Dub.  1  SaL  160.  Mod. 
Ca.  189.     Vide  infra. 
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If  he  resorts  to  an  unlawful  conventicle ;  for  fake  worship  is  within  eccU- 
siaetical  conusance*     R*  ^  Vent.  44. 

So,  the  granting  of  orders  belongs  to  the  spiritual  court.  2  Inst.  488*  6 
Co*  De  Jure  EccL  9»  a* 

So,  the  granting  of  a  license  ad pradicandum*    Vide  infra. 

And  a  prohibition  shall  not  go,  though  it  be  to  him  who  has  a  donative. 
R.  1  Mod.  90.     2  Keb.  876.     Vide  infra. 

So,  the  admission  and  institution  of  a  clerk  are  within  the  jurisdiction  of 
the  spiritual  court.   -5  Co.  9.  a.     De  Jure  EccL 

So,  simooy  is  within  the  jurisdiction  of  the  spiritual  court ;  and  if  a  suit 
he  there  to  punish  it,  a  prohibition  does  not  lie.  2  Rol.  392.  1.  40.  Mo.  914* 
5  Co.  9.  a.     De  Jure  EccL 

Though  the  suit  be  after  a  presentation  to  the  church  upon  the  simoniacal 
contract.     R.  2  Rol.  292. 1.  40. 

[*]So,if  a  parson  be  by  simony,  and  he  sues  in  the  ecclesiastical  court 
for  tythes,  and  the  defendant  plelads  that  he  is  simoniacus,  a  prohibition  does 
not  lie.    Semb.  Mo.  777. 

So,  the  celebration  of  divine  service  is  of  spiritual  conusance.  6  Co.  9.  a. 
De  Jure  EccL 

And  therefore,  if'  the  spiritual  court  proceeds  (o  punish  the  neglect  of  the 
celebration,  a  prohibition  does  not  lie.     Co.  L.  96.  a. 

Or,  if  it  proceeds  by  libel  for  not  taking  the  comniunion  in  his  parish- 
church.     Hard.  406. 

Though  he  pleads  that  he  received  it  alibi ;  for  the  spiritual  court  is  judge 
of  it.     R.  Hard.  406.     R.  cont.  Skin.  101. 

So,  if  the  libel  be,  that  he  did  not  resort  to  his  parish-church.  Semb.  3 
Rol.  438.  455.     Vide  supra. 

So,  if  the  spiritual  court  proceeds  against  any  one  because  be  preached 
without  license,  a  prohibition  does  not  go.     Vide  supra.     Vide.  F  8.  contra. 

Though  it  be  by  the  incumbent  of  a  donative.  Semb.  1  Mod.  90.  Vide 
Donative. — Vide  supra. 

[To  a  suit  for  baptizing,  and  performing  other  ministerial  offices  in  the 
parish  of  A.  without  license  from  the  bishop.     2  Wils.  79.] 

[To  a  suit  for  brawling  or  smiting  in  a  church  or  cburch-yard,  though  there 
has  been  no  previous  conviction  at  law ;  for  that  relates  only  to  striking  with 
a  weapon  or  drawing  it  to  strike.     1  B.  M.  240.] 

So,  if  the  spiritual  court  proceeds  for  defamation  of  the  common  prayer. 
2  Mod.  Ca.  338. 

So,  for  defamation  of  the  church  established  in  England.     2  Mod.  Ca.  338. 
Soi  the  instruction  of  youth  is  within  their  conusance ;  and  therefore,  a 

Krohibition  does  not  lie  upon  a  libel  for  teaching  school  without  license.      1 
[od.  3.     Unless  they  demand  the  penalty  by  the  statute.     R.  2  Lev.  222* 
{Masters  of  grammar-schools  must  be  licensed  by  the  ordinary,  who  nnaj 
examine  a  party  applying  for  a  license  as  to  his  learning,  morality,  and  re- 
ligion.    6T.  R.  490.] 

(G  2.)  For  the  repair  or  ornaments  of  the  church. 

So,  by  the  St.  13  Ed.  1.  de  circ.  agat.  the  court  Christian  shall  hold 
plea  for  not  repairing  or  adorning  the  church,  or  not  inclosing  the  church- 
yard.    5  Co.  9.  a.     De  Jure  EccL 

And,  therefore,  if  a  suit  be  there  for  not  repairing  the  nave  of  the  church, 
a  prohibition  does  not  lie.  F.  N.  B.  50.  N.  2  Inst.  489.  R.  5  Co.  67. 
Jeffreys.     R.  1  Mod.  194.  236. 
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AbA  if  a  suit  be&r  not  repairing  of  the  church  generally,  a  prohibition 
does  BOt  go ;  for  it  flhall  be  intended  only  pro  nave  eccUsia.     1  Mod.  236. 

So,  ifaaaitbe  fornot  providing  ornaments  agreed  by  the  vestry;  as, 
more  bells,  drc.    R.  Poph.  1 97.  • 

[No  prohibition  lies  to  suit  of  the  ordinary  to  deface  ornaments  (as  arms) 
set  op  in  a  charch  without  his  consent*     Str.  570.]' 

pC'in  a  dispute  before  the  ordinary  about  erecting  a  monument,  one  ap- 
peab  to  the  arches,  such  appeal  lies,  and  no  prohibition  shall  go.   Andr.  69.] 

[*]Or«  for  not  repairing  a  public  chapel^  which  belongs  to  a  church.  2 
Inst.  489. 

So,  if  a  suit  be  against  a  parson  or  impropriator,  for  not  repairin^g  the 
chancel.     1  Mod.  260.     2  Mod.  259. 

ThoQ^  the  ecclesiastical  court  proceeds  to  sequester  the  profits  of  the 
impropriation  for  such  intent.  Per  three  J.  North  dub.  1  Mod.  259.  R. 
coot  2  Mod.  259. 

Though  it  be  suggested  that  he  was  overcharged  ;  for  he  may  have  reme- 
dy upon  an  appeal.     R.  2  Rol.  289. 1.  40. 

Or,  that  aU  the  parishioners  are  not  rated.  Cent.  2  Rol.  291.  1.  12.  R. 
ace.  2  Rol.  290. 1.  15.     R.  1  Vent.  308. 

Or,  that  he  has  been  exempted  for  sixty  years ;  for  he  ought  to  show  his 
exemption.    R.  2  Rol.  290.  1.  10. 

Or,  that  he  repairs  a  chapel  of  ease  in  the  same  parish.  2  Rol.  311.  I. 
SO.     1  RoL  126. 

Though  a  small  matter  be  inserted  in  the  same  rate,  other  than  for  the 
repair  of  the  church ;  as,  for  the  prisoners  of  B.  R.     Lut.  1023. 

So,  if  a  rate  be  by  vestry  of  a  parish  for  the  repair  of  a  church,  the  spir- 
itual court  may  inforce  the  payment.     1  Mod.  194.  R.  2  Mod.  8. 

So,  if  a  rate  by  commission  of  the  ecclesiastical  court,  or  by  some  parish- 
ioners, be  confirmed  by  the  vestry.     1  Mod.  194. 

So,  if  a  rate  for  enlarging  or  rebuilding  the  church.  1  Mod.  236.  R.  2 
Mod.  222. 

f^So,  on  a  rate  made  for  erecting  galleries,  said  in  the  libel  to  be  rated  ac^ 
Gordiojg  to  ao  aotientand  standing  rate,  and  to  be perpetuaftitur.  Umporibus. 
Fort  346.  J 

So,  if^a  suit  be  for  a  rate  assessed  upon  the  hall  of  a  company  in  London, 
in  the  same  parish.    R.  2  Jon.  1 87. 

[In  a  suit  for  removing  the  reading-desk,  where  the  judge  was  the  person 
that  read  prayers,  and  the  sentence  by  default,  prohibition  denied  ;  for  no 
diflference  between  sentence  by  default  or  on  hearine;  and  no  prohibition 
after  sentence,  for  there  may  be  an  appeal ;  and  so,  if  man  judge  in  his  own 
caoae*    Fort.  J  99.] 

^If  in  a  cause  to  obtain  a  faculty  to  erect  an  organ,  there  is  a  citation  to 
the  parishioners  to  show  cause,  the  court  will  not' grant  prohibition,  on  a 
•oggestion  that  the  ecclesiastical  court  are  about  to  try  a  custom  ;  for  the 
citation  was  nugatory,  the  parishioners  consent  being  unnecessary,  and  the 
prohibition  would  be  immaterial.     3  B.  M.  1689.] 

Bat  a  prohibition  lies,  if  a  man  is  charged  to  the  repairs,  who,  by  custom 
or  law,  ought  to  be  exempted.     2  Rol.  289.  H.  290.  I. 

Who  shall  be  exempt  or  not,  vide  Esglise,.  (G  2.) 

Soy  if  the  chaige  is  expressly  to  the  repair  of  the  chancel  as  well  as  navis 
eccUsuB.     1  Mod.  236. 

If  a  libel  be  for  non-payment  of  a  rate  made  for  repairs  by  a  commis- 
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sion  oat  of  the  ecclesiastical  court,  without  consent  of  the  vestry.  R.  3 
Mod.  8. 

S9,  a  prohibition  docs  not  He  for  a  suit  for  the  not  finding  decent  orna- 
ments in  the  church.     2  Inst.  489.     Lutw.  1 023. 

Who  shall  find  ornaments,  vide  Esgtise,  (G  2.) 

PINor,  to  a  suit  for  9  facaitj  to  have  a  seat  in  neve  tcclesia:.  God.  200. 
Videpostj  (G  3.)— Esglise,  (G  3.) 

Nor,  to  a  suit  for  a  way  to  a  church,  if  the  prescription,  or  right,  to  it  is 
not  denied.     Semb.  3  Rol.  41. 

I3ut  a  prohibition  lies  upon  a  suit  for  ornaments,  when  he  was  not  a  par- 
ieWoner.     R.  2  Rol.  262.  270. 

Or,  if  cl^arged  by  a  rate  upon  bis  land  ;  for  it  is  a  personal  duty.  2  Ro). 
262.  27p. 

[The  ordinary  cannot  punish  a  single  trespass  in  the  body  of  the  church, 
if  it  docs  not  hinder  divine  service ;  as,  for  making  a  hole  in  the  church^wali, 
or  cutting  the  boughs  of  a  yew-tree  in  the  church-yard.     Bund.  229. 

(G  5.)  For  not  inclosnng  the  church-yard,  &c. 

So,  a  prohibition  does  not  lie  if  a  suit  be  there  for  not  inclosing  the  church- 
yard.    2  Inst.  489. 

Nor,  for  a  nuisance,  or  other  matter  done  in  the  church-yard.  R.  Carth. 
152. 

But  a  prohibition  lies,  if  a  suit  be  in  the  spiritual  conrt  to  inforce  any  one^ 
bound  by  prescription,  to  maintain  the  fence  of  his  land  next  to  the  church- 
yard ;  for  this  is  a  charge  upon  a  temporal  inheritance.     2  Rol.  287.  I.  d5« 

[Prohibition  lies  to  a  suit  to  show  cause  why  license  should  not  be  grant- 
ed to  build  a  charity-scliool  in  the  churcb-yard.     Str.  1 1 26.] 

Or,  for  an  erection  upon  bis  soil,  not  part  of  the  church-yard,  though  be 
stops  the  lights  of  the  church.     R.  Carth.  152. 

So,  it  lies,  if  a  suit  be  there  ex  officio  for  a  way  to  the  church.  R.  2  Rol. 
287.1.  1.  5. 

Or,  for  finding  entertainment  for  the  parishioners,  in  his  house,  in  their 
perambulation.     R.  2  Rol.  287. 1.  15. 

So,  a  prohibition  does  not  lie  upon  a  suit  for  dilapidations.  5  Co.  9.  a. 
De  Jure  EccL 

Nor,  to  have  a  faculty  for  a  seat  in  nave  ecclesice.  Godb.  200.  Vide  ante, 
(G2.) 

Or,  for  enjoyment  of  a  seat  which  he  claims  by  a  prescription,  if  the  other  1 
who  prays  the  prohibition,  does  not  insist  also  upon  a  prescriptive  right  in 
himself.     R.  Sal.  551. 

But  if  a  libel  be  in  the  spiritual  court  for  a  scat,  where  the  other  by  pre- 
scription has  enjoyed  and  repaired  it,  a  prohibition  lies.  Vide  E^lise,  (G  3.) 

So,  if  the  ordinary  direct  a  seat  to  A.  ^nd  his  heirs,  without  restriction  to 
the  time  that  they  continue  parishioacrs,  it  will  be  bad,  and  a  prohibition  goes. 
R.  2  Rol.  24. 

(G  4.  a.)  For  admission  to  a  spiritual  office. 

'  So,  a  prohibition  does  not  he,  if  a  suit  be  in  the  spiritual  court,  for  ad- 
mission to  a  spiritual  otficc ;  as,  for  swearing  churchwardens  chosen,  accord- 
ing to  the  can.  3  Jac.  89.,  which  directs,  that  one  shall  be  named  by  the  min- 
ister, the  other  by  the  parishioners.     Vide  ante,  (F  4.) 

[*]To  swear  churchwardens  to  do  their  office  generally*.  R.  1  Vent^ 
J  27.     2  Mod.  278. 
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» 

[To  a  libel  for  not  taking  on  him  the  office  of  chapel-warden,  prohibition 
does  not  lie,  though  the  church  be  a  donation.     Str.  715.] 

So,  if  a  suit  be  for  having  been  admitted  to  deacon's  orders  before  the 
age  of  twenty-three,  or  to  priest's  before  twentj-four  years  ;  though  this  be 
prohibited  by  the  st.  1 3  EL  1 2.     R.  3  Mod.  67. 

So,  a  prohibition  does  not  lie,  if  there  be  a  Kbel  to  compel  churchwardens 
to  do  their  duty ;  as,  to  render  an  account  according  to  the  can.  3  Jac.  89« 
where  they  refuse  to  account.     Adnu  3  Rot.  71.  2  Jon.  132. 

But,  if  the  spiritual  court  will  swear  both  churchwardens  choseK  by  the 
parson  upon  some  antient  canon,  and  refuse  him  chosen  by  the  parishioners, 
a  prohibition  goes.     R.  2  Rol.  287.  1.  25. 

So  where,  by  custom,  the  parish  chooses  both,  and  the  spiritual  court  will 
admit  one  chosen  by  the  parson.     R.  2  Rol.  287.  L  30. 

So,  tf  a  suit  be  there,  to  compel  the  churchwardens  to  account  there, 
whereby  custom  they, ought  to  account  before  twenty-four  heads  of  the 
parish.     R.  Lut.  1029. 

Or,  to  compel  an  oath  to  do  a  thing  out  of  their  office.  Semb.  1  Vent. 
114.  127.    Vide  Esglise,  (F  1.)— Serement  (B). 

Or,  to  compel  one  to  be  sworn,  who  has  a  privilege  to  be  exempted.  Pal. 
392. 

Or  to  compel  an  account  in  the  spiritual  court,  after  an  account  before 
the  minister  and  parishioners,  according  to  the  can.  3  Jac.  89.  without 
cause.  R.  2  Rol.  71.  Adm.  2  Jon.  132.  R.  M.  4  Geo.  2.  in  exchequer, 
inter  Snowden  and  Herring.     Vide  Esglise,  (F  2.) 

So,  if  by  custom  the  parishioners  choose  a  partsb-clerk,  and  a  libel  be  to 
estabiish  another  chosen  by  the  parson  according  to  the  canon,  a  prohibition 
goes.     Godb.  163. 

Though  the  libel  be  against  him  for  a  collateral  matter,  which  supposes 
him  no  clerk.     Ibid. 

rif  there  is  a  suit  for  removing  a  parish-clerk,  and  punishing  him  for  immo- 
ralities punishable  by  the  temporal  laws,  (here  may  be  a  prohibition  as  to  all 
but  the  deprivatioD,  but  not  as  to  that.     Ld.  Raym.  1507.  Sir.  776.]-* 

[(G  4.  b.)  Over  churchwardens.] 

f  Anjecclesiastical  court  may  compel  churchwardens  to  deliver  in  their  ac- 
counts, jbot  cannot  decide  on  the  propriety  of  the  charges.     3  T.  R.  3.] 

(G  5.)  For  tythes  : — ^Though  the  suit  be  for  a  right  under  a 

fourth  part  of  the  value  of  the  church. 

Conusance  of  the  substraction  of  tythes,  by  a  parishioner  from  the  parson, 
belonged  originally  to  the  spiritual  court.  Semb.  cent.  2  Inst.  489.  Ace.  2 
Inst.  ses.  490.     Vide  Dismes,  (M  2.) 

Not  the  conusance  of  the  right  to  tythes.     2  Inst.  489.  6C1  • 

But  now,  by  the  st.  ctrc.  agai.  1 3  Ed.  1 .  art.  CI.  9  Ed.  2.  1 , 2.  tlie  court 
Ghristian  shall  hold  plea  of  the  right,  as  well  as  of  the  substraction  of  tythes, 
if  a  fourth  part  of  the  value  of  the  church  be  not  demanded. 

[*]By  the  st.  27  H.  8.  20.  and  32  H.  8.  7.  any  person,  ecclesiastical  or 
IHy,  may  convene  for  substraction  of  tythes  before  the  ecclesiastical  judge. 

And,  by  a  proviso  in  the  st.  32  H.  8.  and  2  &  3  Ed.  6.  13.  a  suit  for  such 
•abstraction  shall  be  before  the  ecclesiastical  judge,  and  not  before  any  oth- 
er judge. 

So,  by  the  St.  2  &  3  Ed.  6.  13.  if  predial  tythes  be  carried  away  without 
being  set  out,  &c.  the  party  may  sue  for  the  double  value  befoie  the  ecclesi- 
astical judge,  according  to  the  ecclesiastical  laws. 
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And,  therefore,  in  all  cases  where  a  sait  lies  by  spoliation  in  the  spiritual 
court  for  the  right  to  tythes,  no  prohibition  shall  go  ;  viz.  where  the  right  to 
the  patronage  or  presentation  cannot  come  in  debate*  F.  N.  B.  37.  £•  51* 
C.     Vide  Dismcs,  (M  1.) 

But  where  the  right  of  patronage  may  come  in  debate,  a  prohibition  goes ; 
for  their  spoliation  does  not  lie;  as,  if  the  defendant  does  not  claim  by  insti- 
tution.    V ide Dismes,  (Ml.) 

Or,  claims  by  the  presentation  of  another  patron.  Vide  Dismes^  (M  f .) 
—Ante,  (F  3.) 

Or,  above  the  fourth  part  of  the  value  of  the  church.    Vide  Dismes, 

(Ml.) 

(G  6.)  Or,  if  it  be  between  spiritual  persons. 

So,  if  a  suit  be  in  the  spiritual  court  for  tythes,  where  the  question  is, 
whether  they  belong  to  the  parson  or  the  vicar  ?  no  prohibition  goes;  for 
both  are  spiritual  persons.  R.  2  Rol.  310.  1.  35.  2  Rol.  55.  2  BuU  1 57. 
1  Leo.  94.  128. 

[Where  the  right  to  tythes  is  admitted,  and  a  question  arises  between  the 
rector  and  vicar  to  whom  they  are  payable,  that  question  is  triable  in  the 
spiritual  court,  and  no  prohibition  lies.     Will.  680.J 

[As,  in  a  libel  against  a  parishioner  for  tythes  of  turnips ;  who  pleads'a  caa- 
torn  to  pay  to  impropriator.] 

Or,  whether  they  belong  to  the  parson  or  the  chantor.  R.  2.  Rol.  310. 
1.25. 

Though  one  of  them  claims  by  letters  patent.     R.  2  Rol.  310. 1.  45. 

So,  if  a  suit  be  between  the  vicar  and  the  lessee  of  the  impropriator. 
Dub.  F.  g.  79. 

So,  if  a  suit  be  by  a  parson  against  an  impropriator  being  a  layman,  where 
the  question  is  only  whether  they  are  great  or  small  tythes. 

Though  the  impropriator  insists  that  by  custom  the  land  ought  to  be  sown 
with  corn.     R.  2  Roh  310.  1.50.  311. 1.  35.  312.  I.  30. 

Or,  if  a  suit  be  for  a  portion  of  tythes  in  the  parish  of  B.  and  the  parson 
of  B.  claims />ro  interesse  suo*     R.  2  Rol.  312.  1.  20. 

Though  (he  bounds  of  the  parish  be  in  dispute.     R.  2  Rol.  312.  L  30. 

So,  it  a  suit  be  against  A.,  being  a  parishioner,  for  a  portion  of  tythes,  or 
upon  a  modus^  who  insists  that  it  belongs  to  the  vicar,  or  vice  versa.  R.  2 
Rol.  3  M .  1.  ]  0.     Mo.  937.     Godb.  50. 

Or,  to  him,  by  a  lease  from  the  vicar.     R.  2  Rol.  310. 1.  30. 

Or,  to  the  vicar,  by  endowment  of  the  parson.  R.  cont.  7  Car.  but  R. 
ace.  1 1  Jac.     2  Rol.  310. 1.  35.     Semb.  cout.  Mo.  780. 

[If  the  archdeacon  sues  for  procurations,  though  against  a  curate,  [*]wbere 
there  is  a  rectory  impropriate,  and  no  vicarage  endowed.     Str.  421.] 

(G  7.)  Or,  if  the  suit  be  upon  substractioD  of  tythes,  &c. 

So,  if  a  suit  be  in  the  spirtual  court  for  tythes  substracted  er  detained,  no 
prohibition  goes.     Vide  Dismes,  (M  2.) 

Though  the  parishioner  alleges  a  custom  to  take  back  thirty  sheafs  of  tythes 
severed,  without  more.    Semb.  Godb.  234. 

Though  the  parishioner  severs  his  tythes,  and  aAerwardscarriea  tbem 
awav.     Mo.  912.     Cro.  El.  607. 

Though'  the  parishioner  has  made  a  composition  for  them  by  parol,  if 
there  be  not  a  lease  for  life,  or  for  years.     R.  Carth.  70. 
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SOf  if  the  sait  be  for  a  modus*    Latch,  1 25.     3  Bui.  941* 
Or,  for  tythes  due  only  bj  cuatom.     Pal.  380. 

(G  ».)  Except  where  no  tythes  are  due  :— As,  where  a  thiqg 

by  law  is  not  tithable. 

Bat  if  a  soit  be  in  the  spiritual  court  for  tythes  of  things,  for  which  no 
tythes  are  due  per  legem  lerra^  a  prohibition  goes,  R.  1  Rol.  379.  1  RoJ.  Abn 
h35.  C.  641,  642.  644,  &c.  Seld.  deDec.  ch.  14*  s.  3.  Vide  Dismes,  (M  9.) 

Or,  for  tythes  of  barren  land,  exempted  for  seven  years  by  the  st.  2  Si  3 
Ed.  6.  13. 

Or,  fortythes  in  specie,  firbere  a  personal  lythe  only  is  due.  2  Cro.  523,  524* 

So,  if  the  suit  be  for  tythes  of  a  prebend  from  a  bishop,  who  prescribes 
(as  he  may  being  a  spiritual  person)  in  non  decimando.     R.  1  Rol.  264. 

Or,  for  tythes  from  a  parson,  fur  his  glebe,  to  the  vicar.  R.  Cro.  El.  578* 
Vide  ante,  (G  6.) 

So,  if  a  suit  be  for  tythes  due  by  custom,  where  the  custom  is  denied,  a 
prohibition  goes  till  verdict  for  the  custom.     R.  lict.  1 3. 

(G  9.)  Or,  is  discharged  by  statute. 

SOf  a  prohibition  shall  go  where  a  suit  is  tn  the  spiritual  court  for  tythes 
of  lands  discharged  by  the  st.  31  H.  8.  13.     Vide  Dismes,  (M  9.) 

Though  the  plea  be  double,  or  informal ;  for  if  no  tythes  are  payable,  a 
prohibition  goes.     Semb.  F.  g.  191. 

(G  10.)  Or,  by  a  modus  dedmandi. 

So,  where  the  suit  is  for  tythes  in  kind,  when  a  parishioner  prescribes 
in  modo  decimandu     What  modus  is  good,  vide  Dismes,  (E  10,  &c.) 

Or,  when  the  sait  is  upon  a  modus  deciinandi,  and  the  modus  is  denied. 
Lateb,  210. 

Or,  a  diflerent  moc(u9  alleged.     R.  1  Rol.  419.     1  Vent.  32. 

[A  prohibition  cannot  be  granted  on  a  saggestion  of  a  modus^  till  the  mO' 
du»  is  pleaded  below.    B.  R.  11.  537.] 

[If  a  man  libels  for  tythes  in  kind,  and  defendant  insists  on  a  modus^  but 
permits  tbe  spiritual  court  to  proceed  to  sentence,  he  is  too  late  to  apply  for 
a  prohibition.     Bunb.  1 7.] 

£*]So,  though  the  parishioner  prescribes  that  the  parson  shall  have  every 
tenth  ridge  of  land  incipiendo  ah  erclesia^  and  aflerwards  by  covin  omits  to 
sow  those  ndges ;  for  that  does  not  entitle  the  parson  to  tithes  in  kind  ;  but 
be  shall  have  an  action  upon  the  case  for  the  fraud.    R.     Mo.  913. 

Though  the  soit  be  by  the  vicar,  and  a  modus  is  alleged  to  be  paid  to  the 
painoo.    R.  1  Sid.  332. 

So,  where  A.  claims  a  portion  of  tythes  in  B.^s  parish  by  prescription,  and 
B^  sues  in  the  spiritual  court  for  them,  for  the  prescription  is  a  temporal 
matter.    Per  two  J»    Godb.  45.     Vide  ante,  (G  6.) 

So,  if  the  defendant  in  the  spiritual  court  claims  the  tythes  by  a  leas^  ; 
tor  the  validity  of  the  lease  is  determinable  by  the  common  law.  R,  1  Rol* 
61.     Vide  ante,  (F  14.) 

So,  if  the  defendant  lives  within  an  hamlet,  where  there  is  a  chapel  of  easei, 
and  out  of  his  tythes  maintains  a  clerk  there,  and  pays  a  certain  sura  by  pr^« 
Bcription  to  the  parson  for  tlie  refidue.     R.  4  Leo.  !24^  3d. 

So,  if  the  suit  be  for  iyfhes  against  B.,  who  pleads  that  he  set  out  bis 
tythes,  and  the  plea  is  disallowed,  because  he  did  not  give  notice  of  the  a€v- 
erance  to  the  parson.     Carth.  143* 
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If  the  suit  be  against  the  vendee  of  hay,  corn,  &c.  after  severance  ;  for 
they  are  due  from  the  occupier  of  the  lands,  who  sold  it.     R.  2  RoK  78. 

If  a  suit  for  tythes  for  wool,  the  defendant  alleges  a  custom  to  pay  at  Laoi- 
mas,  and  the  spiritual  court  disallows  it.    R.  Cro.  El.  702. 

So,  if  the  suit  be  for  tythes,  where  a  composition  is  made  for  thembe^ 
tween  the  parson  and  parishioners  for  life  or  years. 

Though  the  composition  be  by  parol,  if  it  is  not  determined.  SeiUb.  cont.^ 
Carth.  70. 

Though  the  composition  be  with  A.,  his  executors  and  assigns,  during  the 
life  of  the  parson,  and  A.  afterwards  leases  to  B.  at  will,  and  the  parson  sues 
B. ;  fot  he  has  a  remedy  by  law  upon  the  contract  against  A.,  though  not 
against  B.     R.  Pal.  377. 

Otherwise,  if  the  agreement  amounts  only  to  a  covenant,  not  to  a  lease  or 
composition.     2Rol.  121. 

[ifn, modus  is  pleaded  to  a  libel  for  tythes  by  the  vicar,  and  (he  defendant 
applies  for  a  prohibition,  on  a  su^estion  that  the  tythes  are  due  to  the  im- 
pronri'ator ;  yet,  if  it  appears  that  they  are  examining  witnesses  below  to  the 
modusj  prohibition  shall  go.     B.  R.  H.  203.] 

[If  ecclesiastical  court  refuses  to  plea  of  parol  agreement  with  the  asent  of 
impropriator  for  purchase  of  the  tythes,  the  corn  being  then  severed,  pro- 
hibition goes.     3  B.  M.  1873.] 

[If  a  modus  be  not  proved  as  laid  by  the  plaintiff  in  a  suit  in  prohibition^ 
there  must  be  a  verdict  for  the  defendant.  But  if  any  modus  be  found, 
though  different  from  that  laid,  that  is  a  ground  for  the  court  to  refuse  a  con* 
sultation.     4  T.  R.  427.] 

(G  il.)  For  oblations,  mortuaries,  pensions. 

So,  by  the  it.  oire.  agat.  13  Ed.  1.  ti  art.  Ckri.  2  Ed.  2. 1.  the  court 
Christian  shall  hold  plea  for  oblations,  obventions,  mortuaries,  pensions.  5 
Co.  9.  a.    De  Jure  £ccl. 

Oblations  comprehend  the  customary  payments  of  every  comttHinicaBf , 
or  for  marriages,  christenings,  churchings,  or  burials. 

[*]By  custom,  in  many  places,  2rf.  is  due  as  an  oblation  for  every  commu- 
nicant at  Easter,  and  in  London  Ad.  for  each  house. 

By  the  st.  2  &  3  Ed.  6.  13.  every  person,  who  ought  to  pay  his  offerings, 
shall  yearly  pay  them  io  the  parson,  &c.  where  he  dwells,  at  the  four  offer- 
ing-days accustomed  for  four  years  past,  or  otherwise  at  Easter. 

And  if  a  suit  be  for  those  oblations  in  the  spiritual  court,  a  prohibitioa 
does  not  lie. 

But  a  prohibition  goea,  if,  by  custom,  nothing  is  due  for  oblations. 

So,  if  a  suit  be  in  the  spiritual  court  for  a  mortuary  due  by  law,  a  prdhi* 
bition  does  not  lie.    Dub.  Carth.  07. 

But  by  (best.  21  H.  8.^6.  none,  on  pain  of  405.  and  the  value  of  the  sum 
taken,  shall  take  any  mortuary,  or  any  thing  for  it,  but  in  places  where  nnor- 
tuaries  have  heretofore  been  used  to  be  paid. 

And  then  no  mortuary  shall  be  demanded,  where  the  moveable  goods  of 
the  deceased  are  under  ten  marks. 

And  no  more  than  3*,  4rf.  where  his  moveable  goods  are  ten  marks  ralue^ 
clearly- above  his  debts,  and  under  30/. 

And  no  more  than  Os.  Bd.  where,  at  his  death,  his  moveable  goods  are  3j[>f. 
value,  or  more,  above  his  debts,  and  under  40/. 

And  no  more  than  lOs.  of  what  value  soever  his  goods  be. 
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And  that  no  penon  pay  more  than  one  mortuairj,  and  that  at  tbp  place  of 
bis  most  dwelling  or  habitation. 

And  that  no  mortuarj  be  paid  for  ^  feme  covert^  child,  or  any  not  a  house*- 
keeper,  nor  any  wayfairing  roan,  not  having  residence  where  he  dies,  whose 
vunrtuary  shall  be  paid  at  the  place  where  he  mostly  dwelt* 

ProTided,  that  the  bishops  of  Bangor,  Landaff,  St.  David,  St.  Asaph,  and 
the  archdeacon  of  Chester,  may  take  such  mo^uaries  of  the  priests  in  their 
dioceses  or  jurisdictions,  as  have  been  accustomed^ 

Provided  that  where  less  than  the  rates  heforesaid  hath  used  to  be  paid, 
no  more  shall  be  paid  than  usual. 

And  therefore,  upon  a  suggestion,  that  no  mortuary  is  due  by  custom,  and 
ibata  plea  of  it  was  denied  in  the  spiritual  court,  a  prohibition  goes ;  for  the 
custom  shall  be  such  as  is  allowed  by  the  common  law.  R.  Lutw.  1069. 
Semb.SMod.  368.  R.  Cro.  El.  151.  pub.  Cro^  Car^  238.  [D.  ace. 
Lfd*  Raym.  609.]] 

fBut  a  prohib^iop  is  not  grantable  upon  a  mere  sug^stion  of  the  customi 
nnttss  such  custom  has  been  pleaded  in  the  spiritual  court,  and  the  plea  has 
been  rj^ected.    R.  Ld«  R.  609.3 

But  if  a  suit  be  for  a  pension  in  the  spiritual  court,  a  prohibition  does  not 
go.  F.  N.  B.  51.  B.  3  Inst.  491,  2  Sho.  97,  1  Vent.  120.  R.  2  Cro. 
217.     [M.  4G.2.  1.  T.  19.] 

And  shall  be  disallowed  in  all  cases  where  a  pension  is  claimed  by  the  or<> 
dinanceofthe  ordinary,  as  a  judge;  for  the  suit  for  it  ought  to  be  there* 
Cro.  El.  675. 

So,  if  the  pension  commenced  by  grapt  of  the  patron  and  ordinary,  though 
annuity  liea  for  it ;  for  it  may  be  sued  for  in  the  spiritual  or  temporal  court, 
Cro.  El.  675. 

Or,  if  it  be  claimed  by  prescription.  F.  N.  B.  51  B.  Cont.  2  Inst. 
491.     Ace.  1  Sid.  146.     I  Vent.  3.  120.  265.     1  Sal.  58. 

[«1Though  the  prescription  be  alleged,  as  is  usual  in  the  ecclesiastical 
cpori,  only  for  forty^  fifty,  ojr  sixty  yiears.     R.  2  Cro.  666. 

So,  a  prohibition  does  not  go,  though  the  suit  be  in  the  spiritual  court,  be* 
fore  a  deooand ;  jei  the  st.  34  H.  8f  1 9.  says,  if  wilfully  denied.  R.  2  Rol. 
SOO.  i.  45. 

Jl  fortiori,  if  the  suit  be  there  for  a  pension  between  spiritual  persons, 
R.Godb.  196. 

So,  a  prohibition  doe?  not  go,  though  the  pension  commenced  upon  an  ap«> 
propriation  by  the  pope's  bull  ;  though  by  the  st,  28  H.  8.  16.  nulls  of  the 

Kpe  are  now  void  ;  for  this  was  only  inducement  to  the  title,  which  subsists 
^  the  grant  of  the  pension.     R.  2  Ley.  25 1 . 

So,  a  prohibition  does  not  go  to  a  suit  there  for  proxies,  &c.  by  prescrip- 
tion or  grant;  for  by  thest.  34  H.  8.  19.  the  ecclesiastical  jurisdiction  is  sa  vi- 
ed.   Uaid.18]. 

But  a  prohibition  goes,  if  the  prescription  be  denied,     1  Vent.  ^5. 

Jf  he  ever  bad  sued  for  it  by  sLwrit  of  annuity*     F.  N.  B»  51.  B,     Godb. 

If  it  be  granted  by  deed.    Semb.  2  Inst.  49 1 . 

If  it  be  claimed  by  one  who  cannot  prescribe ;  as,  a  curate  of  a  chapel  of 
ease;  forbeis  removeahle  aiZ/t6f7um.    Sal.  506. 

(G  12.)  For  violence  to  a  clerk. 

So,  by  the  st.  Ctrc.  agaL  13  Ed.  1.  the  court  Christian  shall  hold  plea  of 
Tiolence  to  a  clerk  :  and  therefore  if  a  suit  be  there  to  punish  by  ecclesiasli- 
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eal  censures  pro  salute  arrirmB^  a  violence  done  to  any  ene  wfm  tacaroi  or- 
dints,  no  prohibition  lies.     F.  N.  B,  5U  K.  52.  F.  3  Inst  492.     SaL  54B. 

But  if  a  clerk  sues  in  titt  spiritaal  court  fer  ai)  assault,  sifter  an  action  by 
bim,  tried  at  the  common  law,  and  a  verdict  against  him,  upon  sosi  assauli 
demesne  pleaded,  if  the  defendant  pleads  son  assault  in  the  tpiritaal  courts 
and  the  plea  h  refused,  a  prohibition  goes.     Semb.  Skin«  20. 

So,  if  the  spiritual  court  refuses  a  plea  of  molliturin0ntts  in  defence  of  his 
servant,  who  was  assaulted  by  a  clerk  who  aucd  there  for  the  Tiolenoe*  R^ 
|Ao.  9|5, 

(G13.)  For  breach  of  faith. 

So,  by  the  st.  Circ.  agal.  1 3  Ed.  1 « the  court  Christian  Bfaall  hold  plea  de 
liBsioneJideu 

And  therefore  a  prohibition  does  not  lie,  if  a  libel  be  to  oblige  one  tope- 
pance,  who  does  not  perform  his  oath  or  promise.     2  RoL  283*  1*  35»  40« 

So,  for  pei^ury  in  the  spiritual  court,  in  a  canse  within  their  cenuaance. 
3al.  134.  Bro.  Jurisdiction,  20.     Vide  ante,  (F  6.) 

But,  if  the  spiritual  court  proceeds  against  any  for  a  false  oath  in  a  tempo- 
ral court,  or  in  a  temporal  cause,  a  prohibition  lies ;  for  jurisdictionem  non 
ffnutet  fidei  interpositio.     2  Idst.  493.     2  Rol.  283.  L  27. 

As,  against  a  juror,  who  gives  a  false  verdict.     2  Rol.  304. 1.  20. 

Or,  an  indictor,  who  givesafolse  oath  on  an  indictment  of  felony.  R.  2 
P,o1.  304.  1.  15. 

So,  if  a  libel  be  against  one  who  swears  to  pay  a  debt,  make  a  feoffinent, 
&c.  and  do<ss  it  not.     F.  N.  B,  43.  D.     2  Rol.  283.  \.  30. 

r^lff  he  swears  that  he  will  not  sue  an  action,  and  afterwards  sues  it.  F* 
JJ.B.  42,1. 

So,  iChe  takes  a  will  out  of  the  spiritual  court,  and  gives  a  bond  to  re-de« 
liver  it,  he  shall  not  be  sued  for  a  breach  of  his  faith,  if  he  does  not  re-de« 
liver  it ;  for  there  is  a  remedy  upon  the  bond.     2  Mod.  Ca.  327,  328. 

So,  if  a  man  be  cited  as  a  witness  in  the  spiritual  court,  a  prohibition  does 
not  lie. 

Or,  to  make  answer  upon  oath  to  a  libel  for  a  matter  within  their  cona- 
sance  ;  as  to  discover  whether  he  has  paid  a  rate  for  repairing  the  church. 
R.  1  Vent.  339.     R.  2  Lev.  247. 

Or,  to  take  the  o^th  of  a  church-warden.     R.  2  Mod.  118. 

But  if  any  be  required  to  take  an  oath,  which  tends  to  the  accusation  of 
himself,  a  prohibition  lies.  2  Mod.  11 8«  278.     Vide  Serement,  (B). 

Or,  to  discover  a  thing  which  may  subject  him  to  censure  or  punishmeat* 

Though  the  qriatter  be  notorious  ;  as,  that  he  was  with  hisihead  covered 
in  church  at  divine  service.  Cent,  per  Wind*  Sed  qu.  per  Reporter.  1 
Sid.  232. 

(G  14.)  For  de&matioa. 

So,  by  the  St.  Ctrc.  agat*  13  Ed.  1.  the  cArt  Christian  shall  hold  plea  for 
defamation,  when  damages  are  not  demanded. 

Where  the  defamation  charges  a  crime  merely  spiritual  ;  as,  if  the  libel 
^e,  that  the  defendant  called  him  l}eretic,  scismatic.  2  lust.  492.  R.«  4 
Co,  20.  7  Co.  44. 

That  the  defendant  charged  him  with  adultery.     F-  N.  B.  51. 1. 

Or,  used  words  which  accuse  directly  with  incontinence.  R.  Lut*  103B* 
|042. 

As,  if  he  said}  ^o\x  arc  a  whore  ;  for  no  prohibition  lies  for  it  since  8  Car* 

[fl62] 


When  a prok^dmdmKn^le granted. 


It  CfO.  Car.  no,  S  RoL  S97.  ].  45.  R.  ]  Sid.  404.  433.  1  Mod.  21. 
1  Vent.  7.  61.  320.  R.  2  Lev.  tS.  Cont.  before  8  Car.  Jon.  44.  [Vide 
S  Term  Rep.  473.] 

[«« ThoQ  art  a  jilt  and  a  strumpet ;"  probibition  'denied  per  Cur.  Banb. 
260.     Str.  823.] 

[">  She  was  never  married,  and  what  is  her  hopefal  son  ?''  amount  to  a 
chafge  of  whoredom.    R.  Ld.  R.  508.] 

[SOf  saying  of  a  womani  ^^  I  have  kept  her  common  these  seven  years,'' 
amoant  to  a  chaige  of  whoredom.    R.  2  T.  R.  473.'] 

[So  saying  of  a  woman,  **  that  she  had  a  bastard,^'  amount  to  a  charge  of 
whoredom.     R.  cit.  Ld.  R.  1 04.1 

(Battowy  of  a  widow,  *' that  ner  thighs  are  bare,''  and  '<  a.man  between 
ttiem,"  doee  not.     R.  Ld.  R.  103.] 

[^'Moll  Winter  is  a  whore,  and  a  common  whore,  and  plier  in  a  bawdy- 
boase  ^'^  refused  after  sentence.     Bunb.  312.] 

You  are  a  Welch  jade,  with  an  averment  that  that  imports  a  whore.  R. 
3  RoU  297. 1.  45. 

He  18  a  whore-master.    R.  Sal.  692.     Skin.  390. 

He  is  a  cuckold ;  if  the  libel  be  by  the  husband  and  wife.  Lnt.  1038.  2 
Rol.  296.  1.  40.  Cont  1  Sid.  248.  Cont.  per  Holt,  Sal.  693.  R.  9 
Lev.  66. 

WfOr  by  the  wife  only.    R.  Ld.  R.  637.] 

He  is  a  pander  of  A.     Per  two  J.  Whitl.  cont.  2  Rol.  295. 1.  55. 

She  will  be  a  meddling  with  a •  2  Rol.  295. 1.  45. 

He  is  a  son  of  a  whore,  without  more ;  for  that  imports  that  he  is  a  has* 
tard,  and  his  mother  a  whore.     R.  3  Lev.  119. 

A  cockoldy  knave.    R.  Cro.  Car.  339. 

Yoa  was  A»'b  whore  before  he  married  you.    R.  3  Lev.  1 37. 

He  keeps  a  whore  in  his  house.    R.  3  Lev.  350. 

She  has  had  a  bastard.    Dob.  Sho.  337. 

He  n^  wittol  -,  iorthat  imports  that  he  knows  of  the  adultery  of  his  wife^ 
Sal.  S92. 

Tfafoogh  the  words  import  a  spiritual  crime,  which  in  some  respect  is  p«n^ 
iafaabJe  bj  the  common  law,  if  the  spiritual  jurisdiction  is  not  taken  away  ^ 
ai^  if  he  aays,  A.  keeps  a  bawdy-house :  for  though  it  be  indictable,  th^ 
spiritual  court  has  a  concurrent  jurisdiction.  2  Rol.  296. 1.  5.  Cont.  Noy^ 
117.     Vide  infra. 

A.  is  a  common  bawd.  R,  2  Rol.  295. 1.  5.    Jon.  246.     Pah  521. . 

Thou  art  a  whore,  and  thy  children  bastards  ;  for  the  statute  saves  the 
spiritual  jarisdiction.     2  Rol.  296.  1.  25. 

A  brandy^nosed  whore,  and  drinks  brandy.     R.  Sal.  693. 

If  he  says  of  a  widow,  She  was  never  married,  and  what  is  her  son  ?  R. 
Cartb.  498. 

So,  if  (be  defamation  imj»orts  any  charge  whereby  he  may  have  prejudice 
in  tfie  spiritual  court ;  as,  if  he  sa^'s  of  a  parson,  He  will  preach  nothing  but 
lies  and  malice  in  the  pulpit.     R.  3  Lev.  1 7. 

He  lies  ^th  all  the  women  in  the  parish.    R.  3  Lev.  18. 

So,  if  he  says  of  a  parspn,  speaking  of  his  function,  He  is  a  knave.  R.  2 
RoL  297. 1.  40.  Per  Holt,  8  W.  3.  (Com.  25.)  Semb.  Lut.  1054.  1 
SidU  393. 

If  be  ss^s  t>f  any  man,  You  are  a  son  of  a  witch ;  for  it  is  an  impediment 
to  the  Caking  of  orders.     R.  2  Rol.  295. 1.  5.     1  Rol.  407. 

He  will  not  hear  a  minister  ordained  by  a  bishop.    R.  2  RqI.  395.  I.  42. 
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So,  (here  shall  be  a  Ubel  for  defamation,  though  provoked  by  tcurriloos 
Hords.    R*  3  Lev.  137.    Semb.  Lut.  1054. 

But  if  a  libel  be  for  words  which  are  actionablei  a  prohibition  goes;  as,  if 
tbev  charge  with  felonj.  F.  N.  B.  53.  F.  R.  2  Rol.  295. 1.  10.  Jon.  246. 
22  Ed.  4.  20.     Mo.  906.     R.  Jon.  320. 

Or,  with  perjury^     2  Inst.  493. 

So,  if  be  says,  he  was  foresworn  before  a  judge ;  for  they  are  actionabloi  if 
well  alleged.     R.  2  Rol.  297. 1.  6. 

So,  if  he  says  of  an  heir,  He  is  aWstard.     2  RoL  292. 1.  14. 

[Of  a  woman  in  London,  She  is  a  whpre.  Lut.  1040.  1042.  4  B.  M. 
2032.] 

[No  prohibition  lies  to  a  suit  for  calling  a  woman  ^^  whore,'Vin  London, 
unless  the  offender  resides  within  the  jurisdiction  of  the  court  in  LondoDy 
R.  Ld.  R.  711.  Nor  unless  the  words  necessarily  import  whoredom^  R. 
Ld.  R.  1 03.] 

["  You  are  a  cuckoUy  old  rogue,  and  was  cuckolded  by  a  porter,"  spoke 
in  London  ;  prohibition  granted.     Str.  471. 

nt  You  are  a  cuckoldy  dog,  and  bid  the  bitch  yotir  wife  come  out,"  spoke 
in  London,  prohibition  {granted.     Str.  545.] 

[^][For  the  word  whore,  though  it  appear  on  the  face  of  the  libel  to  be 
spoke  in  London,  where  action  lies  for  it ;  prohibition  denied  after  sentence. 
Str.  187.     Fort.  347. 

[£<  per  Cur. — Matter  dehors  the.  4ibel  shall  not  be  alleged  after  sentence 
as  ground  for  prohibition,  it  must  arise  out  of  the  libel  itself,  in  defect  of  ju- 
risdiction; and  in  that  case  it  is  never  too  late  for  sentence;  and  all  area 
nullity.     Ibid.] 

[For  the  word  strumpet,  in  London,  prohibition  denied,  because  after  sen- 
tence ;  on  above  case.     Fort.  347.     Str*  555.] 

[If  motion  and  rule  to  show  cause  be  before  sentence  given  below,  for 
calling  a  woman  whore,  in  Londoi^,  but  rule  not  served  till  after  sentence ; 
prohibition  shall  not  go.  B.  R.  H.  392.  Note,  this  is  said  to  baye  been  ml- 
ed  on  another  point  also  ;  viz.  (hat  in  the  recital  of  the  libel  in  the  saggea- 
iion,  the  words  are  said  to  be  spoken  in, the  parish  of  St.  B.  in  Londoot  or 
in  parts  near  adjacent ;  if  it  had  appeared  by  the  proceedings,  or  by  affida- 
vit, (which  was  now  too  late,)  to  be  in  London.  Prohibition  ought  to  stand  ; 
for  the  spiritual  judge  bad  no  jurisdiction.  Andr.  7.  N.  B.  This  is  con- 
trary to  Argyle  Vf  Hunt,  and  Cock  v.  Wingfield,  supra.] 

Of  any  womaq,  She  is  a  bawd,  and  keeps  a  biwdy-house  ;  for  it  is  indict- 
able.    R.  Jon.  44.     Vide  supra. 

[No  prohibition  for  "  You  are  a  b^wd,"     Str,  1 100.     Andr.  286.] 

So,  if  he  speaks  in  London  of  a  woman  there,  words  tantamount  to  wbone« 
R.  SMod^Ca.  114. 

So,  if  part  of  the  words  be  actionable,  a  prohibition  goes  for  the  wl^ole, 
though  the  others  chaiige  with  a  spiritual  crime ;  as,  if  he  says,  you  are  a 
whore  and  thief.     2  Rol.  297.  1.  45.  Per  Twisd.  1  Sid,  464-  R.  3  Mod.  74, 

So,  if  the  words  relate  to  a  temporal  thing,  of  which  the  spiritual  court 
has  no  conusance;  as,  You  are  a  sower  of  sedition  among  neighbours.  R* 
2  Rol.  295.  I.  35. 

He  would  have  buggered  me  5  for  that  offence  is  felony.  R.  2  Rol.  296. 
I.  50. 

He  kept  my  wife  in  his  house  against  her  will  to  make  her  his  harlot ;  for 
be  might  have  false  imprisonment.    GoA.  63. 
{♦1641 
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So^  if  words  are  spoken  in  evidence  at  a  trial,  or  prosecution  for  an  offence 
df  which  they  are  spoken.    R.  I  Rol.  61  • 

So,  if  the  spiritual  court  refuses  a  good  justification  of  the  words  by  the 
common  law  \  as,  to  a  libel  for  saying,  You  had  a  bastard,  if  the  defendant 
pleads  an  order  by  two  Justices,  which  adjudged  him  the  father  of  a  bastard, 
and  the  spiritual  court  disallows  the  justification,  R.  2  Cro.  535.  625«  3 
Rol.  82. 

SOf  if  the  words  proceed  from  passion  merely ;  as,  if  a  parson  calls  another 
drunkard,  upon  which  he  says,  You  lie  ;  and  the  parson  libels  for  it.  R.  2 
Rol.  295.  1.  22.  297. 1.  25.     Semb.  Lut.  1054.     Godb.  446. 

[if  one  paraon  says  to  another^  '^  you  are  an  old  rogue,  and  a  rascal,  and  a 
contemptiye  fellow,  despised  and  bated  by  every  body  ;''  prohibition  lies* 
Str.  946.] 

If  a  man  says  of  a  parson,  he  is  a  blockhead,  and  deserves  his  gown  to  be 
pulJed  over  his  ear?.    R.  Sal.  692. 

Or,  be  is  a  fool,  ass,  goose,  &c.     R,  2  Lev.  41 .     Godb.  447. 

\y'\ii  a  man  calb  another  Drunkard.  R.  2  Rol.  296.  1.  30.  Godb. 
447.  Marl.  pi.  11.  103.     R.  Jon.  441.  305. 

Knave.  2  lost.  493.  2  Rol.  296.  1.  45.  Jon.  246.  D.  1  Sid.  49.  R. 
Sal.  548.     I  Rol.  217.     1  Vent.  2. 

Though  he  be  a  parson,  if  he  does  not  speak  in  reference  to  his  function. 
R.  2  Rol.  295. 1.  30.  Cont.  ibid.  40.  R.  1  Vent.  2.  1  Sid.  393.  R. 
H.  8  W.  3.  (Com.  25.) 

Base  paltry  rogue.     Godb.  447. 

So,  if  a  man  calls  another.  Son  of  a  whore,  and  thy  mother  is  a  bitch. ' 
R.  2  Rol.  296. 1.  20.     Vide  supra. 

If  he  says  You  are  a  quean.     R.  2  Rol.  296. 1. 1 5.     1  Rol.  ^17. 

If  he  says  of  a  parson,  He  is  a  churl,  or  blacksmith^s  son.  2  Inst.  493. 
2  Rol.  297. 1.  25. 

Of  a  proctor,  He  is  a  scabby  knave,  and  pickerill  butnb-bailiff.  R.  2 
Rol.  397. 1.15. 

If  he  says,  He  is  the  devil,  Beelzebub,  &c.     Sal.  692. 

Yet,  after  sentence,  a  prohibition  shall  not  be  granted,  because  they  were 
words  of  passion,  where  the  spiritual  court  has  conusance.  Semb.  3  Lev. 
350.     Lut.  1054. 

Nor,  after  a  plea  which  submits  to  the  jurisdiction.  1  Vent.  10.  Lut. 
1042. 

(Where  prohibition  is  prayed  for  a  matter  not  appearing  on  the  face  of 
the  proceedings  to  be  out  of  the  jurisdiction,  the  suggestion  must  be  verifi- 
ed by  aflSdavit ;  therefore,  though  there  is  a  custom,  and  that  custom  verifi- 
ed by  affidavit,  that  whores,  and  calling  a  woman  a  whore,  is  punishable  at 
Bristol  by  common  law  ;  yet,  if  there  is  not  an  aflidavit  that  this  words  were 
spoken  in  Bristol,  prohibition  shall  not'go.  Andr.  299.  304.  N.  B.  In 
this  ease  it  was  said,  the  same  thing  was  held  in  Argyle  v.  Hunt,  ante*] 

[Yet  a  rule  to  show  cause  was  granted,  why  prohibition  should  not  go 
for  calling  a  woman  strumpet,  in  Bristol,  though  there  wasr  no  affidavit  of  the 
custom.    Wila.  62.] 

(6  15.)  For  matters  matrimpnial. 

So^  the  spiritual  court,  by  consent  of  parliament,  and  the  custom  of  the 

realm,  has  conusance  of  matters  matrimonial  and  testamentary,  though  they 

do  not  belong  to  them  originally.     2  lost.  488. 
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As,  of  marriage,  divorce,  bastardy    5Co.  9,a.    DeJaroEccl. 

By  tbeah  18  Ed.  3.  st.  3.  cb.  2,  if  on  demand  of  clergy,  it  be  aHeged 
tbat  the  prisoner  hath  married  two  wives,  or  a  widow,  the  justices  shall  aot 
have  c<«niaaBce  or  power  to  try  the  bigamy,  but  it  shall  be  sent  to  the 
spiritual  court.  By  the  st.  25  H.  8.  22.  a  person  marned  within  the  L-e- 
^tical  degrees  shall  be  separate  by  the  sentence  of  the  archbishop  or 
bishop  within  their  jurisdictions,  and  no  other  authority. 

And,  therefore,  if  a  libel  be  for  a  marriagie  without  license^  or  banns  pub- 
lished, a  prohibition  does  not  go.     R.  Jon»  259.     Vide  infra. 

Or,  by  an  insufficient  license,  or  not  pursuing  it.     R.  Jon.  259. 

fThe  spiritual  court  has  jurisdiction  to  proceed  against  persons  for  clan- 
destine marriage,  under  the  former  canon  law,  received  and  allowed,  (but 
not  under  the  canons  of  1603,)  per  Hardwicke  C.  J.  &  tot.Cur.  Str.  1056. 
to    n    jj^  326.1 

[Nor  has  the  st.  7  &  8  W.  3.  c.  35.  which  iniicte  a  penalty,  taken  away 

that  antient  jurisdiction.     Ibid.]  -     ,    .  •  j  i.  r 

{If,  therefore,  a  man  and  his  wife  are  sued  for  bemg  marned  before 
eight  in  the  morning,  without  license  or  banns,  prohibition  shall  go  as  to 
the  time,  which  is  only  against  canons  of  1603,  and  a  consultation  as  to  the 

rest.     Ibid.j 

So,  if  it  be  for  punishment  of  an  incestQoua  marriage  after  the  death  of 
the  wife  ;  if  they  do  not  proceed  to  dissolve  the  marriage,  and  bastardize  the 

issue.     Sal.  548.  " 

So,,  if  it  be  to  dissolve  an  incestuous  marriage  ;  whereby  the  issue  will  be 

bastardized.    R.  2  Jon.  213. 
[The  spiritual  court  may  hold  suit  for  marrying  wife's  sister's  daughter*. 

Str.  53.] 

To  repeal  an  administration  to  a  second  wife,  because  the  first  wife  is 
living  ;  whereby  the  issue  by  the  second  will  be  a  bastard.     Sti.  10. 

So,  if  a  libel  be  in  the  spiritual  eourt  for  a  marriage-portion,  a  prohibi- 
tion does  not  go ;  as,  for  such  a  sum  promised  to  be  given  with  his  daughr 
ter  in  marriage.     F.  N.  B.  44.  A. 

So,  if  a  lil^l  b6  in  the  spiritual  court,  that  he  married  without  licenae  ; 
thou^  the  marriage  was  by  an  incumbent  of  a  donative  within  his  precinct. 
R.  per  three  J.     1  Mod.  22. 

But  a  prohibition  lies,  if  the  spiritual  court  questions  the  marriage  after 
the  death  of  the  parties.     2  Inst.  614.     R.  Sal.  548. 

Or,  questions  the  power  of  the  archbishop  to  grant  a  license  bj  the  st. 
25  H.  8.  21.  without  publication  of  banns.     R.  Jon.  259. 

So,  if  a  libel  be  pro  jactitatiQm  maritagHj  after  the  husband  is  convict  of 
felony  in  taking  her  for  his  second  wife.     R.  3  Mod.  164. 

So,  if  a  libel  be  to  bastardize  issue  directly  ;  for  legitimacy  shall  be  de- 
termined by  the  common  law.    Sti.  10. 

So,  if  a  libel  be,  by  practice  to  dissolve  a  marriage  for  incest,  and  bas- 
tardize the  issue,  upon  confession  of  the  party  only.  Semb*  2  Joitv  3t3« 
2  Mod;  314. 

(G 16.)  For  matters  testamentary ;  as,  the  probate  of  a  wilL 

tSo,  for  a  matter  testamentary,  the  spiritual  court  (though  it  bad  no  jaris- 

diction  originally,)  yet  shall  have  it  at  this  day  ;  and  therefore  the  probate 

^  of  a  will  for  personal  things  shall  be  properly  io  the  spiritual  court,  and  no 

prohibition  goes*     Sal.  552.     Vide  Administration,  (B  6.) 

So,  if  a  will  be  for  things  personal,  and  also  for  land,  being  entire,  it  shall 
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be  proved  in  the  spiritaal  caart,  and  no  prohibition  goes  as  to  the  land  ; 
Ibr  the  probate  there,  as  to  that,  does  not  prejudice,  but  shall  be  null,  R. 
cont.  ^  RoK  315. 1.  10.  for  it  shall  go  as  to  the  kind.  So  it  was,  R.  2  Cro. 
S46,  R.  Cro.  Car.  165.  1 15.  2  Rol.  315.  1.  20.  R.  6  Co.  23.  b.  1  Rol. 
21.  368.  2  Rol.  431.  R.  Pal.  120.  But  afterwards  it  was  R.  that  it 
should  not  go  for  any  part.  Per  two  J,  Cro,  cont.  2  Rol.  315.  1.  50.  Cro. 
Car.  391.396.  Jon.  355.  R.  per  tot.  Cur.  1650.  2  Rol.  315.  I.  40, 
R.  Sal.  552,  553.     Per  Hale,  1  Mod.  90.     Hard.  313. 

So,  the  probate  of  a  will  for  things  personal,  and  land,  shall  not  be  pro- 
hibited in  the  spiritual  court,  though  the  question  there  be,  whether  the  testa- 
tor was  compos?  whether  the  will  was  revoked  ?  &c.  which  avoid  the  whole 
will-,  for  the  determination  there  will  not  be  evidence  in  a  trial  upon  the 
will  for  the  land  at  the  common  law.  Cro.  Car.  396.  2  Rol.  315.  U  5. 
1 5.  30.  40.     Sal.  552.     Hard.  131. 

So^  the  probate  or  a  will  of  ^feme'Covtrt^  of  things  io  action,  or  which 

t']she  bad  as  executrix  (of  which  she  may  make  a  will),  shall  not  be  pro- 
ibited  ia  respect  of  her  coverture.  Per  North,  1  Mod.  211.  Per  Holt, 
Sal.  313.     2  East,  552. 

[Prohibition  lies,  if  a  suit  be  instituted  to  obtainia  general  probate  of  tbe 
will  of  a  woman  made  during  her  coverture,  though  with  her  husband's  con- 
sent, and  though  she  sarvived  him ;  for  he  could  not  by  any  assent  enable 
ber  to  dispose  by  any  will  made  during  the  coverture  of  property  which  she 
night  acquire  after  bis  death,  but  only  of  property  over  which  he  had  a  dis- 
posing power.     2  East,  552.] 

So,  it  the  ecclesiastical  court  allows  a  will  by  an  infant  of  sixteen  years  ; 
for  the  conusance  belongs  to  them.     R.  2  Jon.  210. 

(G  17.)  Bequeart  of  a  legacy. 

So,  a  suit  for  a  legacy  shall  be  properly  in  the  spiritual  court ;  for  it  ir 
not-a  debt,  bat  due  only  by  the  will ;  and  no  prohibition  goes.  F.  N.  B. 
50.  O.  51.  H.  53.  C.     1  Vent.  233. 

Though  tbe  J^cy  be  a  chattel  real ;  as,  a  ward,  term,  &c.  F.  N.  B* 
43.  F.  . 

So,  if  a  testator  devises,  that  bis  executor  pay  a  debt  to  his  creditor,  it 
shall  be  a  legacy ;  for  which  the  creditor  shall  sue  in  the  spiritual  court* 
F.  N.  B.  44.  B. 

Or,  10/.  in  satis&ctbo  of  a  debt  of  5/.  ;  for  it  is  a  new  sum  of  which  no 
part  was  due.     R.  2  Rol.  284. 1.  25. 

So,  if  he  devise,  that  the  goods  of  the  parish,  which  be  took  by  wrong,  be 
re-delivered.     F*  N.  B.  52.  E. 

If  he  devise  a  cow,  &c.  for  repair  of  the  church.     F.  N.  B.  54.  A. 

So,  \{  be  devises  so  much  per  ann.  in  the  nature  of  a  rent,  to  be  paid  out 
of  a  chattel ;  as,  out  of  his  stock.     R.  2  Rol.  284.  I.  30. 

Or,  out  of  the  profits  of  a  term  for  years  ;  for  that  is  a  chattel.  R.  2  RoU 
2B5.  1.  10. 

Or,  out  of  a  debt  due  by  A.     2  Rol.  433. 

Or,  out  of  the  profits  of  lands  (part  leasehold  and  part  freehold)  for 
•even  yeans,  and  afterwards  the  years  elapse,  and  the  devisee  of  the  lands 
(lies  before  payment ;  for  account  does  not  he  against  his  executor.  R.  per 
four  J.  Williams  dub.     2  Cro.  279. 

SAn  executor  may  be  sued  for  a  legacy  in  the  court  where  he  proves  the 
y  though  be  docs  not  live  in  that  diocese,  and  prohibition  does  npt  lie* 
Str.  847. 

Yot.  VII.  22  [Me?] 


166  PROHIBITION! 

But  a  prohibition  goes,  if  a  suit  be  there  upon  a  devise  of  lands  or  tene- 
ments. F,  N.  B.  43.  F.     R.  Pal.  1 20. 

Or,  for  a  l^acj  devised  to  be  paid  out  of  lands  of  which  he  is  seised  in 
fee.     R.  2RoT.  284.  1.35. 

Though  it  is  to  be  paid  out  of  land,  if  thcr«  be  not  personal  assets.  R.  3 
Rol.  284. 1.  40.     Poph^  58. 

Or,  to  be  paid  upon  a  sale  of  lands.     R.  2  Rol.  284. 1.  50.     Hob.  265. 

Cfr,  if  a  devise  be^  that  land  be  sold,  and  the  money  employed  in  the  pay- 
ment of  legacies^  ll.  2  Rol.  285. 1.  15*  Hob.  265.  Dy.  151.  But  coDt» 
p6r  three  J*  where  it  was  for  payment  of  legacies  generally.     Dy.  264.  b. 

So,  if  a  suit  be  for  that  which  is  a  legacy  in  a  court  of  equity  only.  2 
Rol.  285. 1.  32.     Hob.  265. 

f '*]So,  if  a  suit  be  for  the  revocation  of  a  guardianship  appointed  by  will, 
pursuant  to  the  st.  12  Car.  2.  24.  ;  for  the  temporal  court  is  to  determine 
whether  the  appointment  be  pursuant  to  the  statute.     R«  1  Vent.  207. 

So,  if  a  suit  be  to  have  money  raised  by  sale  of  lands  put  into  the  inven- 
tory ;  for  by  the  st.  31  H.  8.  5.  it  is  not  accounted  goods  and  chattels  of  the 
testator.     R.  2  Rol.  285.  I.  25.  30. 

So,  if  a  bond  be  given  for  a  legacy  ;  for  thereby- it  becomes  a  debt.  R« 
Vel.  39.     2  Mod.  Ca.  327,  328.     Vide  ante,  (F  5.) 

So,  a  prohibition  goes,  if  the  spiritual  court  proceeds  to  grant  probate  of 
a  will,  which  is  not  so  by  the  common  law  ;  as,  of  a  will  of  h  fime-coveri 
made  by  covenant  or  agreement  of  the  husband  ;for  it  is  not  properly  a  will. 
Per  North,  I  Mod.  211.    Per  Holt,  Sal.  313. 

If  a  probate  be  by  a  peculiar,  where  it  ought  to  be  by  a  bishop  9  or 
e  contra.     Per  Nortb)  1  Mod,  211. 

(G  18.)   Granting  or  repealing  administration. 

So,  if  a  suit  be  in  the  spiritual  court  for  the  granting  or  repealing  adminis- 
tration, in  cases  where  the  temporal  law  does  not  disallow  it,  ^a  prohibition 
does  not  go ;  for  it  is  a  matter  of  spiritual  conusance. 

So,  if  administration  to  A.  be  repealed,  and  granted  to  B.,  who  libels 
against  A.  to  account  to  him  j  a  prohibition  does  not  go.  R.  2  Rol.  383* 
1.10. 

But  if  a  suit  be  for  a  temerarious  administration,  and  hindering  him  from 
making  an  inventory  of  the  goods,  a  prohibition  goes  ;  for  by  these  mean» 
the  property  of  the  goods  will  be  there  determined.     R.  2  Rol.  287.  !•  45. 

Or,  the  husband  of  an  administratrix  be  sued,  aAer  the  death  of  his  wife,, 
for  wasting  the  goods.     R.  2  Rol.  302.  1.  32.  40. 

So,  if  a  suit  be  to  repeal  an  administration  without  cause,  after  a  grant  of 
it,  a  prohibition  goes  ;  for  their  power  is  executed.  D.  Cro.  Car.  63.  303. 
R.  1  Sid.  179.372.  1  Lev.  186.305.  Ray.  93.  Vide  Administrator,  (B  8.; 

Yet  if  surprise  or  collusion  in  obtaining  the  grant  be  suggested,  a  prohibit 
tion  does  not  go.     R.  F.  g.  304. 

So,  a  prohibition  shall  go,  if  a  suit  be  for  administration  from  the  arc] 
bishop,  &c.  where  there  are  not  bona  notabilia.     Per  North,  1  Mod.  ^\\L 

[But  a  prohibition  is  not  grantable  upon  a  mere  su^cstion  of  the  euetom^ 
ess  such  custom  has  been  pleaded  in  the  spiritual  court,  and  the  plea 
has  been  rejected.     R.Ld.  R.  609.] 

[A  prohibition  lies  to  the  spiritual  court  against  a  suit  to  obtaii^   pro- 
hale  to  the  will  of  one  not  testable  when  he  made  it.     2  East,  SSS.J 

[The  spiritual  court  hath  not  jurisdiction  to  decide  on  an  admisustra- 
tive  inventory.     3  Bur.  1622.1 
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[An  eeclesiastical  court  has  jurisdiction  to  cite  the  next  of  kin  to  take 
oat  administration,  or  show  cause  why  be  should  not,  or  renounce.  3 
M.  &  S.  411.] 

TAq  ecclesiastical  court  has  power  to  make  one  who  has  intermeddled 
with  the  effects  af  a  deceased,  come  in  and  account.     3  M«  &  S.  411.] 

[*](G  19.)  Exhibiting  an  inventory^ 

So,  the  ecclesiasticaJ  court  maj  require  the  exhibiting  an  inventory  of  the 
{oods  of  a  testator  or  intestate,  with  their  true  value,  within  a  jear. 

But  if  the  ecclesiastical  court  charges  the  executor  or  administrator  abpvie 
ttie  value  of  the  goods,  because  an  inventory  was  not  duly  exhibited,  a  pro* 
hibition  ^yts.     roph.  58. 

(G  20.)  Granting  of  guardianship. 

SOf  the  spiritual  court  may  appoint  a  guardian  or  curator  for  the  goods  of 
an  infant,  who  has  no  land.     R.  2  Lev.  217. 

Wluch  curator  may  sue  there  for  detaining  the  infant.     Dub.  2  Lev.  21 9. 

But  if  an  infant  has  a  guardian  by  tenure  or  will,  or  otherwise,  by  the 
common  law,  the  spiritual  court  cannot  appoint  a  curator  for  the  infant.  3 
Lev.  217. 

So,  if  a  libel  be,  that  a  curator  appointed  by  the  spiritual  court,  generally, 
poght  to  have  the  custody,  a  prohibition  goes ;  though  in  the  answer  to  the 
suggestion  it  be  insisted  only,  that  the  spiritual  court  shall  appoint,  where 
none  is  appointed  by  the  common  law.     R.  2  Lev.  217. 

And  it  is  soflBcient  for  a  prohibition,  if  it  be  suggested,  that  the  father  has 
appointed  a  guardian,  without  saying  how*    Per  Scrogs,  2  Lev.  219. 

(6  21.)  Accounting  by  an  executor  or  administrator. 

8o^  the  spiritual  court  may  require  an  executor,  or  administrator,  to  account 
before  them,     t  Rol.  123.  358. 

So,  the  spiritual  court  may  oblige  an  executor  to  make  distribution  to  one, 
of  his  reasonable  part  of  the  goods  of  the  testator,  according  to  the  custom  of 
York,  thoagfa  remedy  may  be  by  the  common  law.     R.  Lev.  128. 

(G  22.)  The  spiritual  courtV  having  jurisdiction,  shall  proceed, 
thoQgli  it  be  contrary  to  the  rules  of  the  common  law. 

Where  the  spiritual  court  has  conusance  and  jurisdiction  of  the  matter,  a 

prohibition  shall  not  be  granted,  though  the  proceeding  there  differs  from  the 

rules  of  the  common  law  ;  as,  if  a  woman  after  a  divorce  causa  adulUrii,  by 

which  the  marriage  is  not  dissolved  a  vinciUo^  sues  there,  for  defamation  witb- 

.  in  their  conusance,  without  her  husband.     R.  2  Rol.  298. 1.  30. 

Or,  i(^  feme-covert  be  sued  there  for  an  oflence  within  their  conusance, 
without  her  husband.     2  Rol.  298.  1.  40. 

So,  if  a  woman  sues  for  a  separation /»-op/cr  savitiam^  and  upon  sentience 
for  the  husband,  the  wife  appeals ;  the  husband,  at  bis  charge,  shall  transmit 
the  record.    Semb.  Cro.  Car.  16« 

SOf  if  a  release  of  the  husband,  of  a  suit  or  costs,  pleaded  to  a  suit  by  a  wife 
dijrorced  causa  adulUrii^  be  disallowed.     R.  2  Rol.  301.  I.  5. 

So^  if  a  suit  be  for  double  damages,  in  not  setting  out  of  tythes,  against  an 

executor;  though  an  action  does  not  lie  by  the  common  law  [^lagainstaneK- 

ecator,  upon  the  stat.  2  Ed.  6.  13.  for  the  not  setting  out  of  tythes  by  the 

ieatator.    R.  I^ay.  95. 
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If  a  suit  be  tbero  bj  an  administrator  of  an  executor  against  th^  executor 
of  another,  for  a  legacy  bj  the  first  testator.     R.  Ray.  123. 

If  the  executor  of  an  appellant  proceeds  upon  an  appeal  ]by  his  testator ; 
for  an  appeal  does  not  abate.     R.  2  Lev.  6. 

If  a  charge  of  slander  be,  that  he  spojce  such  words,  vel  his  sifnilia*  R.  2 
Cro.  1 59. 

If  they  cite  a  corporation,  by  the  members  in  &eir  natuml  capacity.  R. 
Skin.  27. 

So,  where  a  thing  is  merely  of  spiritual  jurisdiction,  a  prohibitioD  shall 
not  be  granted,  though  proof  be  disallowed,  which  would  be  sufficient  for 
the  fact  at  the  common  law ;  as,  if  a  probate  of  a  will  for  personal  estate  be 
disallowed  because  the  proof  of  it  is  made  only  by  a  single  witness.  Vide 
ante,  (F  13.)— post,  (G  33.) 

So,  if  the  probate  of  a  nuncupative  will  were  disallowed,  being  proved 
only  bj  one  witness.     Carth.  1 43. 

(6  23.)  So,  where  it  has  conusance  of  the  principal,  it  shall  de-^ 

termine  that  which  is  incident. 

So,  if  a  suit  be  in  the  spiritual  court  for  a  thing  within  their  conusance, 
and  a  temporal  matter  becomes  incident,  it  shall  be  determined  there,  and 
no  prohibition  goes.  12  Co.  65.  S(i.  10.  Carth.  143.  [Unless  they 
proceed  to  try  contrary  to  the  course  of  the  common  law.     Cowp.  4?4.} 

As:,  if  in  a  suit  for  tythes,  payment  be  pleaded,  and  denied  ;  it  shall  be  tri^ 
ed  thdre.     R.  2  Rol.  305. 1.  55.     1  Rol.  12.    * 

Though  the  suit  be  founded  upon  a  modus  decimandu  2  Rol.  305. 1.  50. 
Hob.  247. 

So,  if  simony  be  pleaded,  for  it  may  be  twed  there.     R.  Cro.  El.  642. 

So,  in  a  suit  for  a  legacy,  if  ^  release  be  pleaded,  it  shall  be  tried  there* 
2  Rol.  307.  1.  10.     1  Rol.  12. 

Or,  a  judgment,  and  no  assets  ultra,  and  it  be  replied,  that  the  recovery 
was  by  covin.     R.  Mo.  9 1 7. 

If  to  a  suit  for  tythes,  an  award  be  pleaded,  and  denied ;  it  shall  be  tried 
there.     R.  1  Rol.  12. 

So,  if  a  suit  be  there  for  repairs  of  a  church,  and  that  by  custom  the  con- 
stable ought  to  collect ;  a  prohibition  does.not  go,  if  nothing  be  disallowed 
which  is  allowed  by  the  common  law.     R.  Hard.  510. 

If  in  a  suit  for  tythes  arising  upon  his  land,  the  defendant  says,  that  it  is  the 
land  of  another.     1  Sid.  89. 

That  the  land  lies  in  another  vill.     R.  1  Sid.  89. 

If  in  a  suit  for  tythes,  the  defendant  says,  that  he  agreed  with  the  parson 
for  his  life,  paying  so  much  per  ann.  and  the  plaintiff  insists,  that  for  default 
of  payment,  the  agreement  is  determined  -,  for  the  contract  is  not  disputed, 
but  the  payment  only.     R.  2  Rol.  42. 

If  in  a  suit  for  tythes,  the  defendant  says,  that  he  severed  them,  and  per- 
mitted the  gate  to  be  open  for  the  parson  to  take  them ;  and  the  issue  be, 
that  the  gate  was  not  open.     Cro.  El.  843,  844. 

If  a  suit  be  for  a  way  by  prescription,  for  carrying  away  of  tythes,  and  the 
defendant  sayF,  that  the  way  is  in  another  place.     R.  Jon.  230. 

[*]If  a  suit  be  for  tithes,  and  the  defendant  claims  the  rectory  by  feoffment) 
which  is  denied  ;  it  shall  be  tried  there.     2  Cro.  270. 

So,  no  prohibition  goes,  though  the  right  be  settled  by  act  of  parliament, 
if  the  proceeding  there  be  conformable  to  the.  common  law;  as,  io  a  suit  by 
a  mortgagor  for  tythes,  where  the  estate  by  a  private  act  of  parliament, 
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taulerred  from  the  mor^agee  to  sir  W.  Jqxod,  wbo  claimed  there  pro  m- 
Uresse  »U0  ;  for  he  is  not  entitled  by  the  common  law  to  the  tjthes,  till  he 
has  recovered  bj  ejectment.    R.  2  Lev.  64. 

But  a  prohibition  shall  go,  if  the  spiritual  court  proceeds  after  the  thing  is 
discharged  by  the  common  law;  as,  if  a  suit  be  for  punishment,  of  an  offence 
within  their  conusance,  after  a  pardon.     Vide  ante,  (F  12. — G  8.) 

As,  for  defamation,  after  the  offence  charged  by  the  words  is  pardoned. 
R.  Mo.  865. 

Soj  if  the  suit  in  the  spiritual  court  charges  those  who  are  discharged  by 
the  common  law. 

If  it  chaiges  a  defendant  with  costs  in  a  suit  tx  o^cio,  and  not  between 
party  and  party.     Dub.  Hard.  503. 

Or,  charges  him  only,  who  is  not  to  be  charged  alone  by  the  common  law ; 
as,  if  a  parson  sues  a  lessee  of  parcel  of  a  rectory  solely,  for  a  portion  of 
tythes  payable  out  of  the  whole  rectory.     R.  1  Leo.  1 1 . 

So,  if  a  suit  in  the  spiritual  court  be  determioed  contrary  to  the  right  by 
the  common  law ;  as,  if  a  suit  be  by  the  executor  of  A.  for  a  legacy  given 
jointly  to  A.  and  B.,  because  the  spiritual  court  does  not  allow  survivorship. 
R«  2  Lev.  909. 

If  an  award,  &c.  pleaded  be  disallowed,  when  it  is  good  by  law.  R.  1 
RoLl2. 

So,  if  the  spiritual  court  disallows  proof  sufficient  by  the  common  law  ; 
as,  proof  of  payment  by  one  witness.  R.  Hutt.  22.  R.  Mo.  909.  Per 
Hale,  1  Vent.  291.  2  Rol.  439.  Cro.  El.  666.  Vide  ante,  (F  13.— 
G  22.) 

Or,  proof  of  the  revocation  of  a  will,  by  a  single  witness.     Carth.  143. 

So,  if  the  spiritual  court  disallows  a  plea  of  misnomer^  where  the  defend- 
ant is  called  baronet,  when  he  is  only  a  knight.     R.  Ray.  219. 

But  there  shall  not  be  a  prohibition,  upon  a  suggestion  that  the  defendant 
had  only  a  single  witness,  if  such  proof  be  not  offered  in  the  spiritual  court, 
and  refused  for  the  insufficiency  of  the  proof.     Carth.  1 44.     R.  2  Cro.  27(X 

Or,  upon  a  sugg[estion,  that  a  witness  is  rejected  as  not  credible,  when  he 
-vrould  be  a  good  witness  by  the  common  law.     Carth.  143,  144. 

Or^  upon  a  suggestion,  that  the  proceeding  there  was  ex  mero  officio,  with- 
out a  presentment,  or  proper  accusation ;  for  this  lies  within  their  conu- 
sance ;  and  if  they  do  it,  the'remedy  shall  be  by  appeal.     R.  2  Vent.  44. 

(Hi.)   PROCEEDINGS  TO  OBTAIN    A    PROHIBITION.— [AND 

HEREIN  OF  THE  SUGGESTION,] 

By  the  st.  2  (or  2  &  3)  Ed.  6.  13.  if  any  sue  a  prohibition,  &c,  he  shall 
deliver  to  the  justices  of  the  court  a  true  copy  of  the  libel,  &c.  under  his 
hand,  and  nnder  it  the  suggestion, 

f*JAnd  before  a  prohibition  granted  there  ought  to  be  notice  to  the  other 

And  therefore,  it  shall  not  be  granted  upon  motion  the  last  day  of  term  -, 
for  it  ifi  sufficient  to  have  a  rule  for  cause  the  first  day  of  the  next  term. 
Latcb??. 

So^  upon  notice,  the  party  upon  a  surmise  shall  discharge  the  suggestion 
before  it  is  entered  upon  record.     1  Leo.  11. 

J  A  prohibition  cannot  be  granted  upon  a  suggestion  which  is  false.     R. 
.R.  219.  587.] 
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Or,  the  court  may  discbaiige  the  rule  for  a  prohibition  nisiy  &c.  without 
putting  the  parties  to  join  issue,  or  demur*     ]  Sid.  163. 

^If  the  ecclesiastical  court  appears  clearly  to  have  jurisdiction,  and  have 
pronounced  sentence,  the  court  will  not  even  grant  rule  to  sbovr  cause.  2 
B.  M.  813.] 

[There  must  be  an  affidavit,  that  the  copy  of  the  libel  is  a  true  one. 
Barnes,  4S7.] 

[If  a  civilian  cannot  be  got  to  ai^ue  for  it,  none  shall  be  heard  against  it. 
Barnes,  428.] 

So,  the  su^estion  ought  to  be  positive  and  direct;  for  if  a  suggestion,  for 
a  prohibition  .upon  a  libel  for  defamatory  words,  savs,  that  the  words,  if  they 
were  spoken,  were  all  at  one  tim^  it  is  bad  ;  for  the  words  ought  to  be  con* 
fessed.     1  Vent.  1 0.     Lut.  1043. 

[In  a  suggestion  for  a  prohibition  to  the  Admiralty  Court,  it  is  better  ta 
set  out  the  proceedings  in  the  Adr/iiralty  Court,  than  to  state  them  at  length* 
D.  3  T.  R.  347.] 

[A  suggestion  ought  only  to  pray  a  prohibition;  it  should  not  contain  an 
award  that  it  be  granted.     D.  3  T.  R.  347.J 

So,  if  a  prohibition  be  to  a  temporal  court,  there  ought  to  be  a  suggestion. 
R.  1  Lev.  253. 

If  a  prohibition  be  granted,  it  ought  to  be  served  before  a  subsequent  pro* 
ceeding  to  sentence,  or  appeal.     Vide  post,  (K  1 .) 

And  if  it  be  served,  and  the  judge  proceeds  afterwards,  an  attachment 
goes  :  and  he  shall  be  examined  upon  interrogatories,  and  fined  for  his  con^ 
tempt.     2  Jon.  47. 

But  if  a  party  be  excommunicated  for  want  of  an  answer  after  a  prohibi- 
tion granted,  yet  the  prohibition  may  be  served  afterwards.     2  Cro.  42d. 

(H  2.)  When  the  suggestion  ought  to  be  proved. 

By  the  st.  2  (or  2  &  3)  Ed.  6.  13.  if  any  sue  for  a  prohibition,  he  shall 
deliver  to  the  justices  a  copy  of  the  libel,  and  under  it  the  suggestion  ;  and 
it  such  suggestion^  be  not  proved  by  two  witnesses,  in  six  months  following, 
the  plaintin  in  the  ecclesiastical  court,  on  request,  shall  have  a  consultation, 
double  costs,  and  damages,  to  be  assessed  by  the  court,  &c. 

The  proof  ought  to  be  within  six  calendar  months  after  the  teste  of  the 
prohibition.     Sal.  554. 

[If  the  declaration  is  ordered  to  be  amended,  the  time  for  proving  sugges- 
tion is  computed  from  amendment.     Barnes,  428.} 

And  by  credible  witnesses.     R.  2  Bui.  154. 

But  it  is  sufiicient,  if  proof  be  made  within  six  months,  though  it  be  not  rc« 
corded  till  afterwards.     R.  Noy,  30. 

(*]And  it  may  be  made  in  the  vacation.     Noy,  30.    ^ 
^roof  of  the  suggestion  is  requisite  in  all  cases,  where  the  matter  suggest- 
ed is  merely  matter  in  fa<U;  as,  if  a  mocfuj  be  suggested.     Godb«  245,  246. 
Carth.  463. 

Or,  a  payment,  &c.  by  a  lord  of  a  manor  for  himself  and  his  tenaats,  for 
tfaebenefit  of  the  pardon.     1  Rol.  3. 

And  all  the  suggestion,  which  goes  to  the  advantage  of  the  parson,  ought  ta 
be  proved.     R.  1  Rol,  2«  3. 

So,  if  the  suggestion  be,  that  the  land  was  barren  heatii,  improved  within 
seven  yeara.  R.  Cro.  Car.  208.  Adm.  Dy.  170.  b.  P.  cont.  Yei.  1Q2. 
119.     R.Jon.  231.     2  Sbo.  92. 

[*173} 
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Proof  of  a  su^estiOD  is  necessary,  where  a  prohibition  is  to  a  suit  for  tythes 
pnadiai  or  personal,  given  to  the  spiritual  court  by  the  st.  ^  Ed.  6.  or  to  a 
sait  for  mixed  tythes  or  oblations,  given  by  the  st.  27  H.  8.  20.  and  32  H.  8. 
7.  2  Inst.  662. 

Or,  of  a  suggestion  of  a  discharge  by  thest.  31  H.  8.  Adm.  1  Rol.  S5,  ^6. 
2  Rol.  125. 

Proof  that  the  plaintiff  himself  hath  paid  such  a  mo  Ju^  is  sufficient*  R» 
Nof,  28. 

Or,  that  it  is  (he  common  fame,  that  there  is  sach  a  modus;  or,  that  he  has 
known  it  paid.     Noy,  28. 

So,  proof  by  one  witness  for  part,  and  by  another  witness  for  the  other 
part  of  the  suggestion.     D.  1  Vent*  107. 

So,  proof  of  so  much  of  the  suggestion,  as  shows  a  good  modus  to  oust  the 
parson,  is  sufficient;  though  it  varies  from  the  modn^  suggested  : 

As,  if  the  suggestion  be  of  a  modus  o(4s»  and  the  proof  a  modus  of  4;.  6d»  ; 
or,  two  closes,  and  the  proof  of  only  one,  &c.     R.  Mo.  911. 

But  proof  is  not  necessary,  where  the  suggestion  is,  that  tjthes  are  not  due 
by  law ;  as,  where  the  suit  is  for  tythes  of  tiles>  turf,  stone,  ^c.     2  Inst.  662« 

Sof  if  the  suggestion  be,  that  the  parson  leased,  or  agreed  for  his  tythes* 
R.  Yel.  102.  119. 

Or,  that  they  are  discharged  by  award.     R.  1  Rol.  55» 

So,  proof  is  not  necessary,  where  the  suggestion  is  in  the  negative  4  for 
a  negative  cannot  he  proved  :  as,  that  a  parson  is  not  inducted.  2  Inst. 
662* 

That  the  land  does  not  lie  in  the  parish.     Ibid. 

That  the  parsonage  is  not  impropriate.     Ibid. 

So,  if  a  prohibition  be  prayed  upon  a  discharge  by  the  king^s  patent,  the 
patent  ought  to  be  produced,  being  upon  record.    D.  1  Vent.  120. 

(1)  DECLARATION  UPON  A  PROHIBITION.     . 

(^Leave  to  declare  in  prohibition  will  be  granted  only  when  the  court  in- 
cKnes  to  prohibit,  not  when  it  inclines  to  the  contrary.  1  Bi.  Rep.  8I« 
Doag.  620.  j 

[The  party  applying  for  a  prohibition,  has  no  right  to  insist  on  declaring, 
when  the  court  is  satined  that  his  application  is  groundless  ;  but  the  defen- 
dant in  prohibition  may,  when  the  opinion  of  the  court  is  against  him.  1 
Bur.  198.] 

The  declaration  in   prohibition  is  founded  upon  the   attachment  for  a 
[*]contempt  supposed  in  him  who  neglects  the  writ  of  prohibition  ^directed 
to  him.     ]3Co«59. 

In  all  cases,  where  a  writ  of  prohibition  is  sued,  directed  to  the  party,  or  to 
the  judges,  or  to  both,  as  it  may  be,  if  they  proceed  afterwards,  there  shall  be 
an  attachment  against  them.     F.  N.  B.  40.  D.  u^q.  K.  ^ 

And  therefore  a  declaration  by  the  party  shall  be  qui  tam^  &c. ;  for  it 
supposes  a  contempt  to  the  king.     1 2  Co.  61  • 

So,  a  declaration,  whicH  alleges  a  prescription  for  a  discharge  of  tythes, 
ought  to  show  that  the  matters,  for  which  the  libel  is  in  the  spiritual  court, 
are  within  the  prescription ;  as,  if  the  prescription  be,  to  be  discharged  for 
tythes  of  cattle  reared  for  the  plough,  it  ought  to  allege  that  the  libel  was  for 
tythes  of  such  cattle.     R.  1  Rol.  62. 

If  it  prescribes,  that  all^having  milch  kiue  in  the  parish,  and  paying  nine 
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cheeses,  should  be  discharged  of  tythes  for  herbage,  &c* ;  it  ought  to  allege 
that  the  party  has  milch-kine  in  the  parish.     Ibid. 

So,  the  declaration  ought  to  show  a  place  where  the  deflmdant  pn>ceeded 
after  the  prohibition  served ;  otherwise  the  plaintiff  shall  not  have  judgment, 
though  the  writ  of  inquiry  finds  damages.  R.  1  Vent.  348.  350.  Ray.  387. 
2  Jdn.  128.     2Sho.  146. 

But  two  persons  cannot  join  in  a  declaration  upon  a  prohibition,  where  the 
cause  of  complaint  is  several.     R«  Cro*  Car.  162. 

So,  if  the  writ  of  prohibition  be  against  judge  and  party,  who  live  in  several 
counties,  there  must  be  several  attachments,  and,  by  consequence,  several  de- 
clarations, though  there  was  but  one  writ*     F.  N.  B.  40. 1. 

So,  if  there  were  several  writs,  one  against  the  judge,  the  other  against  the 
party,  though  they  were  all  in  the  same  county.     Ibid. 

So,  if  a  libel  be  against  several  parishioners,  who  all  insist  upon  the  same 
modus;  they  cannot  join,  but  must  have  several  prohibitions.  R.  Ray.  425. 
R.  Yeh  1 28,  1 29. 

So,  if  a  man  alleges  a  modus  for  discharge  of  tythes,  he  need  not  all^e 
that  he  has  paid  the  modus.     R.  1  RoK  62,  63. 

If  he  alleges  payment  of  the  tenth  cock  for  all  tythes  of  barley  and  rak- 
ings  involuntarily  scattered,  he  need  not  say,  that  they  are  involuntarily 
scattered  ;  for  it  shall  come  on  the  other  part.     R.  Cro.  El.  702. 

So,  if  there  appears  cause  for  a  prohibition,  there  shall  not  be  a  consulta- 
tion,  though  th4  declaration  be  defective  for  want  of  form  ;  as,  beeaose 
there  is  not  a  profert  of  a  deed,  or  letters  patent.     Per  Coke,  1  Rol.  332. 

Vide  more  concerning  the  proceeding  in  prohibition  in  Pleader,  (3  H)* 

(K)  CONSULTATION. 
(KL)  When  it  lies. 

By  the  st.  de  consult.  24  Ed.  1.  if,  on  sight  of  the  libel,  the  justices  see 
the  matter  belongs  to  the  spiritual  judges,  ttiey  shall  write  to  them  to  pro- 
ceed, rcgia  prohrbitione  non  obstante. 

And  therefore,  if  upon  motion  for  a  prohibition,  when  a  copy  of  the  libel  is 
produced  (as  it  ought  to  be),  it  appears  that  the  matter  is  of  spiritual  conu- 
sance^ no  prohibition  shall  go. 

[*JOr,  if  a  prohibition  was  granted  without  notice  to  the  other  party,  and 
upon  motion  it  appears  that  there  was  no  cause  for  it ;  the  court  will  grant 
a  consultation,  without  putting  him  to  declare  upon  the  prohibition.  Cro. 
Car.  97. 

[Consultation  lies,  though  the  refusal  of  the  plea  in  the  spiritual  court 
was  not  traversed.] 

[Though  the  issues  are  immaterial.] 

Though  no  verdict  is  found  as  to  the  contempt.] 

'And  if  judgment  is  generally  for  a  consultation,  whereas  the  plea  was 
on  y  for  two  parts,  and  the  libel  for  two  third  parts,  it  is  well.Q 

[If  the  judgment  is,  nil.  cap.  per  billam,  and  not  quod  le  defendant  eat  sine 
die,  it  is  right,  if  there  is  also  judgment  tha^t  a  writ  ot  consultiition  be  granted  ; 
for  that  is  the  true  judgment.    Fort.  350.] 

So,  after  a  prohibition  granted,  if,  upon  trial,  the  matter  be  found  for  the 
defendant,  generally,  a  consultation  shall  go. 

f]fprobibiti(Ai  is  granted  on  su^estion  of  a  custom,  and  on  issue  joined 
the  custom  is  found,  but  the  court,  on  motion  in  arrest  of  judgment,  6ad 
the  custom  ill,  a  consultation  shall  go.     Str.  1145.] 
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SOf  if  the  iBfttter  found  for  the  defendant  variefi  in  words,  but  not  *  in  sob- 
itence,  from  the  su^estion  ;  as,  if  the  soggedtion  be,  that  two-thirds  of  the 
tptbes  beloog  to  the  phinttff,  and  the  verdict  is,  two  entire   parts  of  all 

tjrthes* 

So,  if  there  be  a  material  yariance  between  the  suggestion  foraprohibi- 
tloD,  and  the  libel  in  the  spiritual  court,  there  ought  to  be  a  consultation  ; 
for  (be  proinbltkm  ought  to  be  founded  upon  the  libel ;  as,  if  the  libel  be  for 
tjtbea  of  com,  and  a  m9du9  be  suggested  for  tithes  of  bay,  upon  demurrer  to 
the  declaration  in  prohibition,  a  consultation  shall  go.     YeL  79. 

So|  if  there  be  a  variance  in  the  quantity  ;  as,  if  the  libel  be  for  200  fag<- 
gots  of  wood,  and  the  suggestion  be  as  to  20  faggots  only,     Yel.  79. 

So,  if  after  a  prohibition  granted,  it  appears  that  the  spiritual  court  has 
conusance  for  part,  a  consultation  shall  go  quoad,  &c.     12  Co.  44. 

So,  if  after  a  prohibition  granted,  it  be  not  served  till  sentence  and  appeal, 
it  cannot  be  afterwards  used*     2  Cro.  429.     Vide  ante,  (H  1.) 

(K2-)  When  not. 

But  a  eoBsoltation  shall  not  be  granted,  except  in  term.    R.  12  Co.  41. 

Nor,  by  a  judge,  but  only  in  court.     Ibid. 

So,  after  a  declaration  upon  a  prohibition,  it  shall  not  be  granted  upon 
motion,  before  plea  or  demurrer.    Cro.  Car.  238. 

So,  a  coosaHation  ahaU  not  go,  where  a  verdict  is  found  for  the  defendant, 
if  apon  the  whole  matter  it  appears  that  the  spiritual  court  has  no  conusance ; 
aif  ifa  prohibitioD  be  upon  a  suggestion,  that  all  lands  in  A.  are  discbai^ed  by 
a  modus,  and  thera  is  a  verdict  tor  the  defendant,  because  it  is  found  that  all, 
escept  ten  ^creB,  are  within  the  moduB;  yet  a  consultation  does  not  go  for 
swh  miBlake  in  the  issae,  if  the  libel  was  not  for  tytlies  of  the  ten  acres.  R» 
SRol.  320. 1.  5.  15.  Hob.  192.  „       ^.    ,.         ,        , 

So,  if  the  suggestion  was  of  unity,  ratume  ctijus  he  shall  be  discharged,  and 
a  ▼erdict  finds  that  he  shall  not  be  discharged  rationt  inde  ;  though  it  be 

Sinat  the  plaintifif,  yet  being  impertinent,   for  the  feet  to  be  tried  [*]was, 
ether  there  was  an  unity,  &c. ;  a  consultation  does  not  go.  R.  2  Rol.  320. 

I.  36.     II  Co.  15. 

So,  tboa^  there  be  an  immaterial  variance  between  the  suggestion  and 
the  libel,  a  consuhation  does  not  go ;  as,  if  the  suggestion  be  for  a  total  dis- 
cbarae  upon  the  st.  31  H.  8.  and  recites  the  libel  to  be  for  twenty  famota, 
where  it  was  for  200;  for  it  is  not  material  for  what  quantity  the  libel  was, 
wheo  the  plaiotiS  claims  a  discharge  for  the  whole.     R.  Yel.  79. 

So*,  if  the  suggestion  varies  in  quantity  from  the  libel,  if  it  be  conformable 
to  the  copy  of  the  libel  delivered  by  the  spiritual  court,  this  variance  shall 
not  be  a  ground  for  a  consultation.     2  Rol.  329. 1.  45. 

rSo,  if  plaintiff  in  prohibition  declares,  that  there  is  a  custom  for  the  occu- 
piera  of  his  tenement  to  pay  5s.  in  lieu  of  tythe  of  corn  and  hay,  which  mo- 
dta  the  parson  has  always  accepted,  and  verdict  for  plaiiUitr,  there  shall  be 
no  consultation  ;  for  the  modus  is  found,  though  it  is  described  as  a  custom, 
when  strictly  it  should  have  been  a  prescription.     B.  R.  H,  292.  J 

(K  3.)  No  prohibition  after  a  consultation. 

By  the  st.  50  Ed.  3.  4.  no  prohibition  shall  go  after  a  consultation,  unless 
the  libel  be  engrossed,  enlarged,  or  otherwise  changed. 

And  therefore,  regularly,  where  a  consultation  was  awarded  upon  the 
merits,  the  party  shall  not  have  another  prohibition   npou  the  same  sugges- 

***^Vci..  VII.  23  r*^76j 
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Though  he  appeftls,  and  then  prays  another  prohibition.  R«  Popb*  159* 
R.  Latch,  6.     K.  Mo.  917.     1  Rol.  378. 

Though  (he  consultation  be  granted  by  another  court.     R.  Cro.  El«  277. 

Though  he  varies  the  modus^  upon  which  the  former  prohibition  was  bad. 
R.  1  Rol.  378. 

(K  4.)  Fxcept  where  the  consultation  was  upon  matter  of  form  i 

and  other  instances. 

But  if  a  consultation  was  awarded  for  want  of  form  in  the  su^estion  orpro*^ 
ceeding  thereon,  another  prohibition  may  be  allowed.     Cro.  Car.  208. 

As,  ifthe  consultation  was  awardedforwantofproof  of  the  suggestion  with- 
in six  months.     R.  Yel.  1 02.     R.  Cro.  Car.  208.     R.  Jon.  23 1 .     R.  Carth. 
463.     In  another  suit  for  the  same  matter,  but  not  in  the  same  suit.     Mo. 
917. 

If  afler  a  consultation  for  want  of  proving  his  suggestion,  the  party  appeals, 
there  may  be  another  prohibition  to  the  court,  to  which  the  appeal  was,  upon 
the  same  su^estion.     2  Rol.  500. 

So,  if  after  a  consultation  the  libel  Is  enlarged  or  changed ,  as,  if  the  for* 
mer  libel  was,  that  tythes  had  been  paid  time  whereof,  &c.  and  afterwards  it 
rs  added,  that  though  the  prior,  ^.  were  discharged,  yet  for  twenty,  thirty,  or 
forty  years,  and  time  whereof,  &c.  tythes  were  paid.     2  Rol.  207. 

So,  if  a  consultation  goes  for  a  collateral  matter;  as,  if  the  plaintiff  waa 
nonsuited. 

So,  if  the  su^estion  was  for  a  modus  of  tythe  of  lambs  iiia  particular 
farm,  and  thereon  a  consultation  goes ;  another  prohibition  shall  [*]go  upon 
a  suggestion  of  the  same  modus  in  the  whole  parish.  Semb.  [Cont. — The 
case  cited  is  here  reversed.  The  first  su^estion  was  as  to  the  parish,  and 
the  second  to  the  particular  &rm.]     2  Vent.  47. 

So,  if  consultation  goes,  and  there  be  afterwards  a  new  libel  for  the  same 
species  of  tythes  in  another  year;  a  prohibition  shall  go  upon  the  flame 
suggestion  as  was  tried  before.     Adm.  Yel.  102. 

So,  if  a  consultation  goes,  and  (he  party  against  whom  appeals  ;  the  ap- 
pellee may  have  a  prohibition,  though  the  appellant  cannot  have  it.  K. 
Poph.  159. 

So,  if  after  a  consultation,  the  plaintiff  pleads  the  same  matter  (whicb 
was  suggested,  and  found  against  him  at  common  law)  in  the  spiritual  courts 
which  is  accepted,  and  proceeds  there  for  trial,  the  former  defendant  may 
have  a  new  prohibition  ;  for  they  cannot  try  in  the  spiritual  court  a  matter 
determined  by  a  trial  at  common  law,  which  was  proper  to  be  there  tried  ; 
as  if  a  dischai^e  within  the  st.  31  H.  8.  was  suggested.  R.  2  Rol.  319.  K 
45.     Hob.  286.  ^ 

PROHIBITION  TO  THE  ADMIRALTY. 
Vide  Admiraltv,  (F  2,  &c.) 

PROHIBITION  OF  WASTE. 
Vide  Waste,  (A  1.) 

PROMISE. 

Vide  Action  upon  tHk  Case  upon  Assumpsit. — ^Temps,  (G  18-^ 
[^177J  •  f  \  / 
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PROMISSORY  NOTE. 

Vide  AcTiOR  oron    tbi   Case   upon   Assumpsiv,   (A  ).)— Miroiiant, 

(F  16,  &c.) 

PROMOTER. 

Vide  Information. 

PROMULGATION  OF  A  LAW. 

Vide  Parliament,  (G  fS.) 

PROPERTY. 

(A)  THE  ORIGINAL  OF  PROPERTY,  infra. 

(B)  HOW  PROPERTY  IS  VESTED  OR  DEVESTED,  p.  178. 

(A)  THE  ORIGINAL  OF  PROPERTY. 

JuB  in  r9S  mferioris  nalura  Deus  humano  generi  indivistm  contulit ;  hinc 
factum^  guod  auiique  in  suos  usus  arripuiti  mi  proprium  deveniU  Grotius 
de  Jure  Belli  et  Pads,  1.  2.  c.  3.  8.  3. 

n(B)  HOW  PROPERTY  IS  VESTED  OR  DEVESTED. 

The  inoperty  of  goods  vests  in  another  by  saccession,  grant,  sale,  caption^ 
Ice.    ^de  Biens,  (D  1,  &c.— E). 

So,  if  a  man  pledges  goods  to  another,  he  has  a  special  property.  Vide 
Mortg^ice. 

So,  ii  a  man  forfeits  bis  goods,  the  property  is  thereby  altered  ;  as,  after 
a  ccmdemoalion  and  proclamation  in  the  exchequer  of  good?  as  forfeited, 
the /bnner  owner  cannot  maintain  trespass,  or  irovr  for  them.  R.  Ray. 
336. 

IN  WHAT  THINGS  A  MAN  HAS  A  PROPERTY. 

VideBiENS  (F--*  1,2.— H.) 

Vide  Action  upon  the  Case,  per  Totdm. — ^Charters,  (A).— ^usticeS) 
(O  7.) — ^Mabket  (E).— Pleader,  (2  S  S.-^SM  9.  17.  39.)— Trespass, 
(B4.) 

PROROGATION. 

Vide  Parliament,  (O  1,  3.) 

PROTEC*riON. 

Vid*  Abatement  (F  II.) 

[•178] 
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PROTEST. 

Vide  Mkrchamt,  (F  8,  &c.) 

PROTESTATION. 

Vide  Pleader,  (N). 

PROTHONOTARY. 

VideCocBTs,  (C4.) 

PROVISION. 

Vide  Provisor. 

PROVISION  FOR  A  WIFE. 
Vide  Chancery,  (2  M  12,  13,  14.— 3  E  1,2.-3  Z  I,  &c.) 

PROVISION  FOR  CHILDREN. 
Vide  Chancery,  (3  Z  4.-4  H  2.) 

PROVISO. 

Vide  Condition,  (A  2*) 

[♦]PROVISOR. 

(A)  PROVISION. 

(A  1.^  How  usatped.  infra. 
(A  2.)  How  restrained,  infra. 

(A)  PROVISION. 
(A  1.)  How  usurped. 

In  the  time  of  H.  1.  the  pope  usurped  the  donation  to  bishoprics,  and 
all  other  ecclesiastical  benefices.     Dav.  90.  a.     Vide  Popery. 

And  bj  a  can.  in  the  synod  of  London  anno  1 107,  with  the  king's  assent. 
It  was  decreed,  quod  nunquam  per  donationem  haculi  pastoralis  aiU  annuity 
qu%9quamper  regem.atil  alum  laicam  manum  invesiiretur  inJlnglia.  Day.  9a 

oiWKo  i1    A  ^""-^  of  John,  the  pope  granted  a  general  bull  of  proTision  for 
all  the  benefices  in  the  kingdom.    Dav.  94,  a. 
So,  in  the  time  of  Ed.  2.     Dav.  95.  b. 

^rJj'f''6^''^^^^^dS^jeh^^  for  all  ecclesiastical  promo- 

tjons,  cum  vacare  acctdermU     Dav.  95   b  ^ 
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(A  3.)  Howrestmned. 

Bat,  by  the  St.  35  Ed.  U  (which  was  the  first  statute  against  promisors)  it 
was  declared  a  contempt  of  the  crown,  to  bring  in  bulls  of  provision,  Siq. 
DaT.  95.  b. 

By  the  st  35  Ed*  3;  st.  6.  {in  which  the  former  act  is  recited)  the  king 
and  bis  rabjects  shall  have  the  right  of  patronage  ;  election  of  prelates  shall 
be  made  according  to  the  antient  grants  of  the  king ;  and  no  bull  of  provi- 
lion  ahall  be  put  in  execution  :  but  the  provisor  shall  be  attached,  fined,  and 
niifloined  at  the  will  of  the  king,  and  imprisoned  till  he  renounce  the  benefit 
of  bis  bull,  gives  satis&ction  to  the  party  grieved,  and  sureties  that  he  will 
not  aflerwanls  offend.    Dav.  86.  b. 

PROVOCATION. 

Vide  Justices,  (M9. 15.) 

PROXY. 

Vide  Parliamkht,  (D  19.) 

PUBLICATION. 

PUBLICATION  OF  DEPOSITIONS. 
Vide  Chancery,  (Q). 

PUBLICATION  OF  A  LIBEL. 
Vide  Libel,  (6  1,2.) 

[*]PUBLICATION  OF  SLANDER. 
Vide  AcTiox  upon  the  Case  ?or  Defamation,  (G  4.) 

PUBLICATION  OF  A  WILL. 
Vide  Devise,  (E  3,  &c.) 

PUIS  DARREIN  CONTINUANCE. 

[And  therein  of  insisting  upon  facts  arisen,  j^uw  darrein  contimiancey  though 
not  \fy  way  of  plea  pui«  darrein  continuance.^ 

Vide  Abatement,  (I  34.) 

purchase,  and  purchaser. 

Vide  Capacitt,  (A1.2.— B  1 ,««:.)— Chancery,  (I  1.  4.-JI  3.— 4  1 1, 
ftc.)— DiscBNT,  (B).--Enpant,  (B  1.)— Fbabchisks,  (F  15,  &c,) 


PURCHASING  A  TITLE. 
Vide  Maintenance,  (A  5.) 
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PURLIEU. 

Vide  Chase,  (I  1.3.) 

PURPRESTURE. 

(A)  WHAT  SHALL  BE. 

Parpresture  is  derived  from  the  word  pourprii^  which  sigoifies  ao  iaelo- 
sure.     Co.  L.  377.  b. 

Purpresture  is  when  a  man,  by  buildiDg,  inclosurey  or  unlawful  using  of 
any  liberty,  encroaches  upon  an  highway,  public  rivery  or  any  demesne  or 
land  of  the  king,  or  another.  Co.  L.  377.  b.  Manw.  173. 176.  Nom.yerb. 
Pourpresture. 

If  a  man  builds  an  house  upon  his  own  soil,  or  the  waste  in  a  forest,  it 
will  be  purpresture^  and  may  be  pulled  down,  or  he  may  be  fined  at  the  dis- 
cretion of  the  justices  of  the  forest.     R.  Dy.  340.  b. 

So,  if  he  erects  a  beacon  there.     R.  Dy.  340.  b.  in  marg. 

Or,  makes  a  causeway  there.     Ibid. 

If  the  erection  be  upon  the  king^s  manor.     Jon.  377. 

If  purpresture  be  by  erection  of  cottages,  &c.  upon  a  forest  within  the 
king's  manor  *,  though  the  king  grants  the  manor  to  A.  it  shall  not  be  a  dis- 
pensation of  the  purpresture  ;  but  it  shall  be  pulled  down  in  the  hand  of 
the  patentee.     R.  Jon.  277. 

Vide  Chase,  (L). 

PURVEYANCE. 

Vide  Pbjerogative,  (D41,  43.) 

[♦][QUAKER]. 

[A  Quaker's  testimony  on  his  affirmation,  is  admissiUe  in  debt  on  a  penal 
statute.     Cowp.  383.1 

[Th«  affirmation  of  a  Quaker  cannot  be  Dead  in  suppoct  of  a  criininal 
cbai^.     3  Burr.  1117.] 

QUALE  JUS. 

(A)  WHEN  IT  LIES. 

A  recovery  by  default,  though  made  by  collusion,  was  not  an  alienation  in 
mortmain,  contrary  to  the  st.  Mag.  Ch.  36.  or  st.  de  Religiosis,  7  Ed.  1*  2 
Inst.  439. 

And,  therefore,  bytbest.  W.  3.,  13  Ed.  1.  33.,  it  was  enacted,  that  after 
judgment  by  default  at  the  suit  of  an  ecclesiastical  person,  inquiratur  per  pa^ 
fnom,  utrum  petens  haheatjus,  vel  nan  ;  if  found  that  he  had  right,  recuperet 
seisinamj  &c.  ^  if  he  had  no  right,  incurratur  domino  feodiy  tic. 

And  by  this  statute,  where  an  ecclesiastical  person  recovers  by  default,  a 
writ  of  quale  jus  issues. 

And  ttiis  writ  ought  to  issue  regularly  after  the  default  and  before  jaj^- 
ment.    3  Inst.  430. 
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QUALIFICATION. 

Vide  EsGLisE,  (N  8,  9.) 

QUARENTINE. 
The  writ  ne  quareniina  habenda. 

By  the  st«  M.  Ch.  9  H.  3.  7.  a  wife  shall  have  quareptine  for  forty'  days 
in  the  capital  messuage  of  her  husband,  if  it  be  not  a  castle*  Vide  Dower, 
(All.) 

And  if  she  be  ousted,  she  shall  hare  a  writ  At  quarentina  habtnda^  which  is 
vuconiUl^  and  a  commission  to  the  sheriff  to  proceed  thereon.  F.  N.  B. 
161.  £. 

And  thereupon  the  sheriff  shall  make  process  immediately  against  the  par- 
ty, to  answer  in  two  or  three  days,  and  need  not  stay  till  the  county  court. 
F.  N.  B.  162.  A. 

[It  seems  that  none  are  liable  to  the  penalties  io  the  eighth  sect.,  st.  36 
Greo.  3.  c.  6.  (relative  to  the  performance  of  quarentine,  q.  v.)  but  the  cap- 
tain, seamen,  and  passengers ;  not  persons  going  on  board  ships  arriytng 
ffom  infected  places.     4  Taunt.  302.J 

QUARE  CLAUSUM  FREGIT. 

Vide  Pleader,  (3M  34,  &c.)— Trespass,  (B  1.— C  I.— D). 

[♦]QUARE  EJECIT  INFRA  TERMINUM. 

(A)  WHEN  IT  LIES,  infra. 

(B)  HOW  THE  PROCEEDING  SHALL  BE.  infra. 

(C)  WHEN  THIS  WRIT  LIES,  OR  AN  EJECTMENT,  infra. 

(A)  WHEN  IT  LIES. 

If  a  lessor  enters  upon  his  lessee  for  years,  and  enfeoffs  another  in  fee,  or 
for  life,  fcc.  the  lessee  shall  have  against  him  a  writ  oiqwire  ejecii  infra  Ur^ 
jBvmtmi,  and  shall  recover  his  term  and  damages.     F.  N.  d.  197.  S. 

Or,  if  the  term  be  determined,  shall  recover  his  damages.  F.  N.  B. 
197.  T. 

So,  if  the  heir  of  ttie  lessor  enters,  and  makes  a  feoffment  to  another,  &c. 
F.N.B.  198.  C. 

Or,  the  lord  by  escheat.     Serob.  F.  N.  B.  1 98.  F. 

So,  if  the  lessee  be  ousted,  and  his  lessor  disseised  by  a  stranger,  and  the 
lessor  afterwards  releases  to  the  disseisor.     F.  N.  B.  1 98.  H. 

So,  if  the  lessor  suffers  a  common  recovery  against  him,  though  the  lessee 
could  not  falsify  such  a  recovery  before    the  st.  31  H.  8.  15.     F.  N.   B. 

So^  if  a  lessee  assigns  bis  term,  his  assignee  may  have  the  writ  of  quare 
ejuit  vtfra  UmUnum*     F.  N.  B.  198.  D. 

Or^  against  the  survivor  of  four  lessors,  where  the  siirv'ivor  alone  cuter.', 
and  makes  a  feoffment.     Ibid. 
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So,  the  lessee  of  a  villein,  who  purchases^  and  makes  a  lease  before  the 
entry  of  his  lord.     F.  N.  B,  198.  G. 

(B)  HOW  THE  PROCEEDING  SHALL  BE. 

A  quare  ejecit  infra  ierminum  lies  against  the  feoflfee,  &c«  or  against  the 
lessor.     F.  N.  B.  197.  S.  198.  K. 

And  though  the  writ  supposes  a  sale  to  the  feofiee,  fcc.  yet  the  sale  is  not 
traversable,  but  the  ejectment  only.     F.  N.  B.  1 98.  K. 

The  process  is  summons,  attachment,  and  distress  infinite.  F.  N.  B. 
197.  V. 

But  no  process  lies  to  outlawry,  because  the  writ  is  not  vi  tt  armis.     Ibid. 

This  writ  was  founded  upon  the  st.  W.  3.  94.  which  gires  a  writ  in  cansi- 
mill  easu  ;  and  because  an  ejectment  does  notlie  by  a  lessee  against  the  feoffee 
of  his  lessor,  without  entry,  for  that  the  lessor  ousts  him,  and  not  his  feoffee, 
this  writ  was  contrived  npon  this  statute  to  be  brought  against  the  feoffee, 
&c.     F.N.  B.  198.  A. 

(C)  WHEN  THIS  WRIT  LIES,  OR  AN  EJECTMENT. 

But  if  the  lessee  after  ouster  and  feoffment  by  bis  lessor  enters,  and  the 
feoffee  ousts  him,  the  lessee  may  maintain  an  ejectment  against  the  feoffee. 
F.  N.  B.  1 98.  A. 

So,  if  the  feoffee  be  party  or  privy  to  the  ouster  by  the  lessor.     Ibid. 

So,  a  lessee,  ousted  by  his  lessor,  may  have  an  ejectment,  or  writ  of  ejtcit 
infra  tennintun  against  him,  or  bis  heir,  at  the  election  of  the  leasee*  F.  N. 
B.  198.  K. 

S*]So,  against  the  lord  by  escheat,  or  lord  of  a  villein,  who  leased  to  him  ^ 
that  without  a  precedent  entry.     F.  N.  B.  198.  K. 
Vide  Ejectment. 

QUARE  IMPEDIT. 

(A)  WHAT  REMEDY  FOR  A  CHURCH,  infra- 
(B  1.)  RIGHT  OF  ADVOWSON.  infra. 

(B  2.)  How  the  proceeding  in  it  shall  be :— The  count, 
&c.  p.  184. 


(C)  ASSIZE  OF  DARREIN  PRESENTMENT. 

(C  1.)  When  it  lies.  p.  184.  , 

(C2.^  When  not.  p.  185. 

(C  3.)  How  the  proceedhig  shall  be.  p.  185. 

(D)  QUARE  IMPEDIT ;— WHEN  IT  LIES.  p.  185. 

(E)  JURIS  UTRUM:— WHEN  IT  LIES.  p.  186. 

(A)  WHAT  REMEDY  FOR  A  CHURCH. 

Remedy  by  law  was  provided  for  the  recovery  of  a  chnrch,  or  for  like  rcv« 

eiiues  of  a  church. 
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By  the  common  law,  there  were  three  writs  for  the  church  itself, 
▼iz«  right  of  advowsoDi  q%uir%  imfedit,  aud  assise  of  darrtin  presentment.  2 
bst.  367. 

For  tbe  rev^nue^  Qf  the  church,  the  person  had  remedy  for  his  lands  and 
teneoieots  hy  juris  utmm. 

(B  1.)  RIGHT  OF  ADVOWSON. 

By  tbe  common  law,  in  all  cases  where  the  church  was  full  by  institu- 
tion against  a  common  person,  or  by  institution  and  induction  against  the 
king,  the  rightful  patron  would  lose  the  advowson,  if  he  did  not  recover  the 
inheritance  of  it  bj  a  writ  of  right  of  adyowson.  R.  6  Co.  49.  2  Inst.  357, 
S58.     Vide  Advowson. 

ThoQgh  tbe  presentation  upon  which  tbe  cburcb  was  full,  was  made  by 
usarpation.    Vide  Esglisc,  (H  14.) 

Tlioiigh  tbe  patron  was  an  infant, /cme-cov^r/,  &c.     6  Co«  49« 

Bat  in  all  tbese  cases  tbe  patron  seised  of  the  advowson  in  foe,  may  ha^e 
remedy  by  tbe  writ  of  right  of  advowson.     F.  N.  B.  30.  B.  F. 

So,  before  tbe  st.  de  donis^  13  Ed.  1.  a  patron,  who  b^d  a  fee-sjmple  con* 
ditional,  if  he  was  ousted  of  the  advowson  by  usurpation^  should  hii^ve  bad  a 
rigbt  of  advowson. 

So,  if  be  who  had  a  right  to  collate,  was  ousted  by  a  plenarty  uppn  a  cotla- 
tioo  without  title,  he  should  have  had  a  writ  of  right.     6  Co«  5Qr  »< 

So,  a  right  of  advowson  lies  for  the  advowson  of  a  vicarage,  prebend,  cha« 
peby,  &c.  as  well  as  of  a  church.     F.  N«  B.  3i  •  C.  E.     . 

So,  if  a  parson,  who  sues  in  the  spiritual  court  ibr  ty  thes  to  tbe  fourth  part 
of  tbe  advowson  in  value;  be  prohibited  by  an  indicavil,  bis  patron  shall  aftfsr- 
wardsbave  a  right  of  advowson.     F.  N.  B.  30.  E. 

So,  it  lies  of  a  moiety,  or  third,  or  fourth  part  of  a  church.  F.  N.  B. 
30.  D. 

[*]And  by  common  law,  of  a  less  part ;  but  that  is  now  ousted  by  st*  W. 
2.  6.     F.  N.  B.  30.  E. 

So,  if  A.  and  B.  are  seised  of  an  advowson,  and  to  the  heirs  of  B.,  they 
maj  join  in  a  ri^t  of  advowson  for  the  benefit  of  binn  who  has  the  fee.  F.  lf< 
B.  30.  F. 

But  a  right  of  advowson  does  not  lie  by  a  tenant  for  Ijfe  or  years.  F.  N*  B. 
30.  B. 

Nor,  by  tenant  by  the  curtesy,  or  in  dower.     Ibid. 

Nor,  by  tenanf  in  tail  since  the  st.  de  donis^  though  he  has  a  fee  expectant* 
Ibid. 

So,  if  a  man  bad  purchased  an  advowson,  to  which  he  had  never  presented« 
be  should  not  have  had  a  right  of  advowson  before  tbe  st.  W.  ^.  5. ;  but  his 
advowson  was  lost.     2  Inst.  358. 

(B  2.)  How  the  proceeding  in  it  shall  be  ;— The  count,  &c. 

In  a  right  of  advowson,  the  process  shall  be  summons  and  grand  cape. 
Vide  Pleader,  (3  I  1,  &c.) 

And  tbe  summons  shall  be  made  upon  the  glebe,  which  shall  be  seised  into 
the  In'ng's  hands  upon  ihe  grand  cape.     N.  N*  69.  c. 

The  plaintiff  shall  count  of  the  possession  of  an  ancestor,  or  his  own  pos" 
session*     F*  N.  B.  30.  B. 

And  ought  to  lay  the  espUesin  the  parson,  in  taking  tvthes,  oblations,  &c. 
Ibid. 
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The  tenant  shall  come  and  make  defence.     F.  N.  B.  SO.  C. 

And  shall  have  a  view  of  the  church.     N.  N.  70.  a.  „   ^   ^         ^ 

So,  he  may  join  the  mise  by  battle,  or  the  grand  assise.     F.  N.  B.  SO.  C. 

But  in  the  case  of  the  king,  the  tenant  cannot  tender  a  demy-mark,  to  en- 
quire of  the  seisin  alleged  by  the  king  in  his  count,  as  be  may  in  the  case  of  a 
common  person.     F.  N.  B.  31.  D. 

So,  final  judgment  shall  not  be  against  the  king,  though  the  mue  was  join- 
ed between  the  king  and  the  tenant.     Ibid. 

(C)  ASSISE  OF  DARREIN  PRESENTMENT. 
^•^  (C  L)  When  it  lies. 

An  assise  of  darrein  presentment  lies,  where  a  man,  or  his  ancestor,  has 
presented  to  a  church,  and,  upon  a  subsequent  avoidance,  another  usurps 

So,  by  the  St.  W.  2.  6.  the  heir,  or  he  in  reversion,  shall  not  be  prejudiced 
by  a  presentation  by  his  guardian,  or  by  tenant  in  dower,  by  curtesy,  for  life, 
or  for  years,  or  by  the  donee  in  tail,  but  that  he  may  have  such  action  pos- 
sessory  at  his  full  age,  or  when  the  reversion  comes  into  possession,  as  hk 
ancestor  might  have  had  upon  the  last  presentation  in  bis  time. 

So,  he  shall  have  this  writ,  though  the  last  presentation  was  made  by  tenant 
by  the  curtesy,  in  dower,  for  life,  or  for  years ;  if  those  estates  did  not  com- 
mence by  the  grant  of  the  plaintiff  himself.     F.  N.  B.  31.  G. 

So,  if  a  guardian  made  the  last  pres^tation  in  right  of  the  plaintiff,  then  in 
his  wardship.     F.  N.  B.  31. 1. 

[*]Or,  a  stranger,  by  usurpation  upon  the  plaintiff,  then  an  infant.     F.  N. 

B.  31.  I. 

Or,  a  stranger,  by  usurpation  in  time  of  war,  though  the  plaintiff  was  of  full 
age*  Ibid. 

(C  2.)  When  not. 

But  an  assise  of  darrein  presentment  does  not  lie  by  one  coparcenor  against 
another.     F.  N.  B.  32.  A. 

Nor,  if  tenant  for  life,  or  for  years^  claims  by  lease  from  the  plaintiff  him- 
self.    F.  N.B.  31.1. 

Or,  if  an  infant  purchases  an  advowson,  and  an  usurpation  be  made  open 
him.     Ibid. 

Or,  if  an  usurpation  be  upon  di  feme-covert^  who  puschased  theadFowaon. 
,2  Inst.  360. 

So,  if  a  purchaser  be  a  bishop,  abbot,  &c.     2  Inst.  358. 

(C  3.)  How  the  proceeding  shall  be. 

The  proceeding  in  an  assise  ot  darrein  presentment  is  conformable^  in  ma- 
ny respects,  to  the  proceeding  in  an  assise  o{ novel  disseisin* 

By  the  St.  M.  Ch»  1 3.  it  shall  be  coram  just,  de  Banco  ;  though  before  it 
lay  in  B.  R.     2  InPt.  27. 

So,  plenarty  is  no  bar  in  an  assise  oC  darrein  presentment^  any  more  than  in 
a  quare  impedit.  if  it  was  not  for  six  months  before  the  writ  purchased,  by 
the  St.  W.  2.  5.     2  last.  360. 
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(D)  QUARE  IMPEDIT  :— WHEN  IT  LIES. 

{A  fuarewi^eAV  may  be  brought  for  a  charcb  and  an  hospitaU  Willes, 
608.^ 

Quart  imptdit  is  an  antient  writ,  which  lies  by  him,  who,  being  in  posses- 
tioa  of  an  advowson  of  a  charch,  is  disturbed  in  his  presentation  to  it.  2 
Inst.  356.     Vide  Pleader,  (3  I  1,  &c.} 

[UAe  right  of  nomination  be  in  one,  and  of  presentation  in  another,  then, 
Neither  impede  the  other  in  his  right,  a  quare  imptdit  lies.     3  T.  R.  646.] 

So,  by  the  st.  W.  2.  13  Ed.  1.  5.  if  any,  not  having  right,  present  during 
the  minority  of  an  infant,  in  the  time  of  tenant  in  dower,  by  the  curtesy,  for 
life,  for  years,  in  the  time  of  tenant  in  tail,  &c.  the  infant  at  full  age,  he  in 
reversion,  and  the  issue  in  tail,  may  have  the  same  remedy  for  recovering  the 
possession  of  the  advowson,  as  his  last  ancestor,  &c.  might  have  had  in  his 
lime.  The  same  remedy  is  for  a/eme  coverty  or  n)en  of  religion,  if  the  usur* 
pation  be  during  coverture,  or  vacation.     3  Inst.  353. 

And,  therefere,  an  infant,  who  has  an  advowson  by  descent,  ailer  his  full 
age  shall  have  a  quart  imptdit  or  darrtin  prtstntmtnt^  though  the  usurpatioii 
was  upon  him  during  his  minority.     2  Inst.  358,  359. 

So,  an  infant  may  have  it  during  his  minority,  when  he  is  out  of  wardship. 
3  Inst.  359. 

So,  an  infant  shall  have  a  ftiare  imptdit/if  an  usurpation  be  upon  him, 
though  his  ancestor  purchased,  and  never  presented  to  the  advowson.  2 
Inst.  359. 

f*]So,  the  heir  of  him  in  reversion,  after  an  usurpation  in  the  time  of  ten- 
ant by  the  curtesy,  in  dower,  for  life,  for  years,  tenant  by  statute-merchant, 
staple,  or  elegit.     2  Inst.  359.     Jon.  4B. 

oo,  the  issue  in  tail,  %fter  an  usurpation  in  the  life  of  tenant  in  tail.  2 
Inst.  359.     Jon.  49. 

So,  the  successor  of  him  in  reversion,  if  an  usurpation  be  upon  the  lessee, 
&c.  of  an  ecclesiastical  person.     Semb.  Jofi.  48. 

Botif  an  infant  purchases  an  advowson,  and  an  usurpation  be  upon  him, 
he  IB  not  withiB  this  statute.     2  Inst.  358. 

So,  the  lessor  himself  is  not  within  the  statute,  though  the  heir  is,  when 
the  usurpation  is  upon  his  lessee,  &c.     2  Inst.  359^ 

Nora  man  in  remainder,  or  his  heir*     Ibid. 

So,  Bfeme^eavert  shall  not  have  aid  by  this  statute,  if  an  usurpation  be, 
daring  tibe  coverture,  to  an  advowson  purchased  by  her.     Jon.  49. 

So,  if  an  usurpation  be  upon  a  bishop,  or  other  ecclesiastical  person,  his 
sncceapor  shall  not  have  a  quart  imptdit ;  for  the  statute  aids  only  upon  an 
ocnrpation  in  the  vacation,  or  when  the  ancestor  could  not  have  remedy  at 
tbe  time  of  the  usurpation.     Semb.  Jon.  47.  49.     F.  N.  B.  34.  M. 

'T>eclaration  in  quart  imptdit  amended  on  motion.     2  Wils.  1 1 8.] 

'In  auare  imptdit  there  is  no  general  issue.     3  T.  R.  1 58.] 

'A  defendant  obtaining  judgment  on  demurrer  in  quart  imptdit,  is  not  en- 

^  to  costs.     1  H.  Bl.  530,1 
VideQuare  non  admisit— P(eader,  (3  I  1,  &c.) 

(E)  JURIS  UTRUM :— WHEN  IT  LIES. 

A  juris  uirwn  is  the  highest  writ  which  the  parson  can  have.     P.  N.  B. 
48.  K. 
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And  it  lies  where  tbe  Idnds  and  tenements  of  a  rectoiy  are  aliened  hj  the 
predecessor  of  the  parson.     Ibid. 

Or,  are  recovered  against  the  predecessor  by  verdict,  or  by  confession  or 
default,  without  praying  in  aid  of  the  patron  and  ordinary.     F.  N.  B.  48. 
R.  49. 

So,  if  the  predecessor  be  disseised  of  his  lands  or  tenements.     F.  N.  B. 

49.  A. 

Or,  any  intrudes  upon  them  after  the  death  of  the  predecessor*     Ibid. 

So,  an  abbot,  prior,  &c.  being  parson  imparstmtt  of  a  ehuicb,  shaH  have  a 
juris  UJnh.     F.  N.  B.  49.  E. 

So,  a  d^aki  and  chapter,  prebendary,  vicar,  &c.     F.  N.  B.  49.     M.  N.  O. 

QUARE  INCUMBRAVIT. 

(A)  WHEN  IT  LIES.  p.  187. 

(B)  HOW  THE  PROCEEDINGS  SHALL  BE.  p.  187. 

(C)  WHEN  IT  DOES, NOT  LIE.  p.  188. 

(A)  WHEN  IT  LIES. 

If  the  plaintiflf,  in  a  quare  impedit,  sues  a  ne  admitias  within  six  months, 
and  afterwards  recovers,  and  before  judgment  the  bishop  had  instituted 
another  to  the  church,  he  shall  have  a  quart  incumbravii  against  the  bishop, 
and  shall  recover  his  presentation  and  his  damages.     F.  N.  B.  48. 1.  O. 

So,  every  party,  who  sues  a  ne  admitias^  may  have  a  quart  incumbravit 
after  his  recovery,  if  the  church  be  full  by  the  presentation  of  another. 

Though  the  bishop  admits  the  presentee  of  him,  who  is  found  patron  by 
Bjure  paironaius.     F.  N.  B.  48.  H. 

Or,  if  the  bishop  admits  the  clerk  of  a.  stranger,  as  well  as  of  the  party  to 
the  writ.     F.  N.  B.  48.  L. 

Or,  admits  after  six  months,  as  well  as  before.     F.  N.  B.  48.  L. 

Though  the  bishop  presents  the  clerk  of  the  plaintiff.     N.  N.  1 II.  b. 

So,  a  quart  incumbravit  lies,  if  (he  bishop  incumbers,  when  no  q*utrt  im- 
pcdit  is  pending,  and  no  debate  for  the  church.     N.  N.  1 1 1 .  a. 

Or,  before  judgment  given.     N.N.  1 II .  b. 

(B)  HOW  THE  PROCEEDINGS  SHALL  BE. 

The  quart  incumbravit  is  an  original  writ,  which  issues  out  of  chancery, 
and  not  out  of  the  court  where  the  recovery  was.     F.  N.  B.  48.  G. 

And  it  ought  to  be  sued  in  the  county  where  the  church  is.  F.  N.  B.  4a. 
D. 

And  in  the  court  where  the  recovery  was,  if  the  record  remains  there. 
F.  N.  B.  48.  F. 

But  the  king  may  sue  a  quart  incumbravit  in  B.  R.  though  the  recorery 
was  in  C.  B.     F.  N.  B.  48.  E. 

So,  a  couinjon  person,  if  the  record  be  removed  there  by  error.  F.  N.  B. 
^18.  F.  ^ 

The  process  shall  be  an  alias,  and  then  a  distringas.     F.  N.  B.  48.  P. 
The  plainlifl'ii)  a  quare  incumbravit  ought  to  mention  his  recovery  in  tria 
writ  and  count.     Per  mcliorem  opiniontm.     F.  N.  B.  48.  K. 
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Or,  ifdiore  be  do  recoTery,  be  may  bare  a  special  count*    N.  N«  111.  a. 

The  defendant  may  demand  o^er  of  the  recovery  mentioned  in  the  count. 
N.N.  111.  b. 

The  defendant  may  plead  that  he  did  not  incumber  since  the  prohibition 
de^Tered.    F.  N.  B.  48.  N. 

B«t  tbe  plaiotiff  in  his  count  need  not  say  where  he  recovered.  N.  N. 
111.  b.  113. b. 

Or,  wfaettier  lie  recoTered  since  or  before  the  six  months.  N.  N.  1 1 1.  b. 

Or,  that  the  bishop  refused  his  clerk  ;  for  if  he  incumbered,  it  imports  it. 

If  die  pMbtiff  be  nonsuit,  be  may  have  another  qvare  incumbraviu  and 
vary  his  count.     F.  N.  B.  46.  M. 

[*1  (C)  WHEN  IT  DOES  NOT  LIE. 

But  none  shall  have  a  quare  incumbravit^  except  after  a  recovery  in  a 
court.     F.  N.  B.  48.  E. 

Nor,  if  a  church  be  incumbered  before  a  ne  admittas  sued.  F.  N.  B. 
48.  H. 

So,  a  quart  incumbravil  does  not  lie,  if  the  bishop  after  the  six  months 
collates  by  lapse.     F.  N.  B.  48.  L.  N.  N.  1 1'i.  a. 

So  a  quare  iticwnbravil  does  not  lie,  if  the  bishop  incunibers,  pending  a 
right  ofadvowsoo,  though  the  plaintiif  recovers;  for  the  plaintiff  in  a  right 
ot  advowson  cannot  have  a  ne  admiltas  ;  for  he  recovers  the  advowson  on- 
ly, and  not  the  presentation.     F.  N.  B.  48.  Q. 

QUARE  NGN  ADMISIT. 

(A)  WHEN  IT  LIES. 

After  a  recovery  in  a  quare  impedxt^  if  the  bishop  refuses  to  admit  the 
clerk  of  the  plaintiff,  he  shall  have  an  alxas^  pluriea^  and  attachment,  or  at 
his  election  a  writ  of.f  tiare  non  admisit  ;  in  which  he  shall  recover  damages 
only  for  the  refusal.     F.  N.  B.  47.  C.  G. 

And  it  lies  upon  a  recovery  by  the  king,  as  well  as  by  a  common  person. 
P.  N.  B.  47.  C.  D. 

And  it  may  be  sued  out  of  chancery.     F.  N.  B.  47.  C. 

Or,  out  of  C.  B.  which,  in  term,  is  most  proper.     F.  N.  B.  47.  C. 

And  it  lies  against  a  bishop,  upon  a  refusal  by  his  vicar-general.  F.N.  B. 
47.  L 

So,  apoD  his  refusal,  though  he  afterwards  admits  him.     F.  N.  B.  47.  L. 

So,  it  lies  against  the  guardian  of  the  spiritualties  upon  a  refusal  by  the 
biahofi  then  dead.     F.  N.  B.  47.  I.  Q. 

Or,  against  the  official  of  the  bishop.     F.  N.  B.  47.  N. 

A  quare  non  admisit  shall  be  sued  in  the  county  where  the  refusal  was. 
F.  N.  B.  47.  F. 

And  by  a  common  person  in  B. ;  or,  if  the  judgment  be  affirmed  in  error, 
in  B.  R.    F.  N.  B.  47.  E. 

But  by  the  king  it  may  be  in  B.  R.  as  well  as  in  C.  B.,  though  no  error 
broi^t.     F.  N.  B.  47.  D. 

The  writ  ought  to  recite  the  recovery.    F.  N.  B.  47.  C. 

Bet  it  will  be  a  good  plea  f6r  the  bishop,  that  the  church  is  litigious.  F. 
N.  B.  48.  B. 
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That  the  church  is  foil  of  another  presentation  bj  any  one  not  par tj  to 
the  record.     F.  N.  B.  47.  K. 

That  he  himself  presented  by  lapse.   F.  N.  B.  47.  M. 

That  he  has  admitted  his  clerk.     F.  N.  B.  47.  H. 

So,  it  does  not  lie  against  an  archdeacon  for  refusal  of  induction  ;  for  (be 
plaintiff  shall  cite  him  into  the  spiritual  court,  or  have  an  action  upon  the 
case.    F.  N.  B.  47.  H. 

Nor,  upon  a  recovery  of  a  presentation  to  a  donative  ;  for  he  shall  have 
a  writ  to  the  sheriff  to  put  him  into  possession.     F.  N.  B.  48.  A. 

[*]Or,  a  writ  to  him  who  ought  to  instal,  &c.  the  presentee  to  the  dona- 
tive, to  put  him  into  possession.     F.  N.  B.  48.  C. 

QUARE  OBSTRXJXIT. 

(A)  THE  WRIT  OF  QUARE  OBSTRUXIT. 

A  quare  obstruxit  is  a  writ  which  lies  against  him  who  obstructs  the  plain- 
tiff's way,  to  which  he  has  a  right  in  the  land  of  another.  Norn*  verb.  Qu. 
Obstruxit. 

And  it  lies  in  the  nature  of  a  writ  of  rieht  close  directed  to  the  lord  or  bail- 
iffs of  a  manor  of  antient  demesne.     F.  N.  B.  11. 1.  L. 

QUARTER  SESSIONS. 

Vide  Justices  of  Peace,  (D  2,  8ic.) 

QUAY. 

[A  public  quay,  like  a  public  highway,  is  common  to  all  the  communit)-. 

8  T.  R.  606.] 

QUE  EST  EADEM. 

Vide  Pleader,  (E  31.) 

QUEEN. 

Vide  Action,  (B  2.— C  2.)— ^Justices,  (K  1,  &c.)— Rot,  (F  1,  2,  3.) 

QUE  ESTATE. 

Vide  PtEADEB,  (E  23,  24.) — Tehfs,  (G  13.) 

QUEM  REDDITUM  REDDIT. 

Vide  Fine,  (F). 

QUESTION. 

Vide  Parliambnt,  (G  25,  Sic.) 
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QUIA  DOMINUS  REMISit  CURIAM. 

Vide  Droit,  (C  2.) 

QUID  JURIS  CLAMAT. 

Vide  Fine,  (F.) 

[*]QUIETUS. 

WheD  an  accountant  in  the  exchequer  is  acquitted,  he  shall  have  his 
As  to  a  sheriff's  quietus^  vide  Viscount,  (G  4.) 

QUI  TAM,  &c. 

Vide  Action  uroiv  Statute,  ^(£  1,  &cO — Information,*(A  3.) 

QUTTRENT. 

Vide  Rent,  (C  2.) 

EI  DEFORCEAT. 

(A)  WHEN  IT  LIES. 

(A  1.)  By  the  common  law. 

By  the  custom  of  some  places  a  quod  ei  de/orceat  lies  at  common  law ;  as, 
in  Wales.     3  Inst.  350.     R.  Jon.  381. 

So,  by  the  common  law,  if  a  recovery  was  against  the  husband  in  a  real 
action  by  render  of  the  husband,  his  wife  might  recover  her  dower.  2  Inst. 
349. 

Yet  J  in  the  superior  courts  no  quod  ei  dejorcdat  lies  by  the  common  law. 
2  Inst.  350.     Jon.  381. 

(A  2.)  By  the  st.  W.  2.  4. 

But  now  by  the  st.  W.  2.  4.  if  a  recovery  be  against  the  husband  by  de- 
fault, his  wife  shall  have  a  quod  ei  deforceal  ;  and  if  the  tenant  cannot  show 
that  he  had  a  right  to  the  tenement  at  the  time  of  the  recovery,  the  wife  shall 
have  her  dower.     Vide  2  Inst.  349. 

QUOD  PERMITTAT. 

(A)  WHEN  IT  LIES,  infra. 

(B)  BY  WHOM  IT  LIES.  p.  191. 

(C)  WHEN  IT  DOES  NOT  LIE.  p.  191. 

(D)  HOW  THE  PROCEEDING  IN  IT  SHALL  BE. 
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(D  L)  By  jvstto66  in  the  coimtjr.  p«  191* 
(D  2.)  By  writ  in  C.  B.  p.  191. 
Ids.)  The  process,  p.  191. 

(A)  WHEN  IT  LlBSr 

A  quod  pennittai  lies  against  him  who  disturbs  another  in  bis  right  to  com- 
mon of  pasture,  turbary,  piscary,  aqueduct,  way,  fair  market,  or  other  privi- 
lege*    F.  N.  B.  1 23.  F.  H. 

[*]As,  for  disturbing  his  estovers.     F.  N.  B.  123.  H. 

Or,  disturbing  the  villeins  of  a  lord  in  doing  suit  at  bis  mill,  where  they 
ought  to  do  it  by  prescription.     F.  N.  B.  123.  M. 

Or,  disturbing  in  having  water  to  his  fountain,  where  he  ought  to  have  it. 
F.N.  B.  124.  A. 

Or,  in  his  passage  ultra  aquam*     Ibid. 

In  his  free  foldage.     Ibid. 

In  tbe  erection  of  ladders  in  the  soil  of  another,  for  repairing  an  house 
contiguous.     Ibid . 

In  his  corody.     Ibid. 

So,  a  quod  ptrmittat  lies  for  abating  a  nuisance  in  the  freehold  of  another 
F.  N.  B.  124.  H.     Vide  action  upon  the  Case  for  a  Nuisance,  (D  2.) 

(B)  BY  WHOM  IT  LIES. 

A*  quod  ptrmittat  lies  upon  a  disturbance,  or  diaseisinio  the  plaintiff,  or  his 
ancestor ;  but  in  no  other  degree.     F.  N.  B.  123.  H. 

And  when  it  is  brought  upon  a  disatisinto  the  ancestor,  it  is  in  the  nature 
of  a  mart  d*  ancestor.     F.  N.  B.  123.  K. 

So,  an  abbot,  &c.  might  have  had  it  upon  a  disseuin  to  his  predecessor.  F. 
N.  B.  123.  H.L. 

A  quod  ptrmittat  lies  by  tenant  in  fee,  or  in  tail.     F.  N.  B.  124.   B.C. 

So,  it  lies  by  the  heir,  or  feoffee  of  him  to  whom  a  nuisance  is  done.  F. 
F.  B.  124.  H.  125.  A. 

So,  a  quod  ptrmittat  lies  against  the  heir,  or  feoffee  of  him  who  did  a  nui- 
sance to  the  freehold  of  another,  if  the  nuisance  be  continued.  F.  N.  B. 
124.  H.  125.  A. 

(C)  WHEN  IT  DOES  NOT  LIE. 

But  a  quod  ptrmittat  does  not  lie  for  reasonable  tstpvtrs  in  a  wood,  tc. 
for  which  an  assise  of  novel  disstisin  is  given  by  the  st.  W.  2.  26.     F.  N.  B. 

124.  A. 

. 

(D)  HOW  THE  PROCEEDING  IN  IT  SHALL  BE. 
(D  1.)  By  justices  in  the  county. 

A  quod  ptrmittat  is  vicontitl  before  the  sheriff  by  justices  in  his  county- 
court  ;  or  it  may  be  sued  in  C.  B.     F.  N.  B.  1 23.  G. 

(D2.)  By  writinC.B. 

A  qmd  pcrmittat  by  writ  in  C.  B.  lies  against  a  disseisor,  or  disturber  of 
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His  common  way,  &c»  upon  a  distexHn  to  the  plaiDtiflTMniself,  or  his  ancestor. 
F.  N.  B.  123.  H. 

If  the  commoQ  be  in  the  land  of  a  person  certain,  he  need  not  mention  in 
his  writ  (he  number  of  cattle.    F.  N.  B.  1 33.  G. 

(D3.)  Th^  process. 

The  proceqp  in  a  quod  ptrmiUat  is  summons,  attachment,  and  distringas. 
F.N.B.  124.  F. 

And  if  niAi/be  returned  upon  the  summons,  a  capias  shall  go.  F.  N.  B. 
124.  F. 

[*]QUO  JURE. 

(A)  WHEN  IT  LIES. 

A  quo  jure  is  a  writ  of  right  in  its  nature,  and  lies  by  the  lord  of  a  vill,  or 
of  m  waste,  or  by  any  seised  in  fee,  against  him  who  claims  common  in  his 
<1and.    F»N.  B.  128. 

(B)  HOW  THE  PROCEEDING  SHALL  BE. 

The  process  in  a  quo  jure  is  summons,  attachment,  and  distress.  F.  N. 
B.  128.  Lw 

And  if  the  defendant  makes  default  after  appearance,  the  grand  distress 
shall  go  instead  o(  a  petit  cape.     F.  N.  B.  138.  L. 

The  defendant  shall  make  his  defence,  shall  make  title  to  the  common, 
diall  allege  seisin  of  it,  and  the  esplees^  and  quod  tale  sit  jus  suum  offert,  &c. 
as  the  demandant  does  in  a  writ  of  right.     F.  N.  B.  128. 1. 

To  the  title  allegid  by  the  defendant,  the  plaintiff  shall  make  defence,  and 
shall  defend  against  the  seisin  alleged  by  the  defendant,  and  shall  join  the 
tnise  upon  the  mere  right,  or  by  battle.     F.N.  B.  128.  1. 

QUO  WARRANTO. 

(A)  WHEN  IT  LIES,  infra. 

(B)  WHEN  NOT.  p.  194. 

(C)  THE  PROCEEDING  IN  A  QUO  WARRANTO. 

(C  1.)  In  what  court  it  shall  be.  p.  19$. 

[(C  2.  a.)  PreUmininis.l  p.  195. 

[(C  2.  b.)  Application  for.]  p.  196. 

(C  3.  c.)  What  process,  p.  196. 

"(C  2.  d.)  Mode  of  conducting  it.]  p.  197. 

(C  2.  e.)  Quashing  it.l  p.  197. 
;C  3.)  InfonoMliaii*  p.  197. 

C  4.)  Plea,  &c.  p.  199. 
(C  5.)  Judgment,  p.  202. 
(C  fi.)  The  effect  of  the  judgment,  p.  203. 
(C  7.)  Execution,  p.  204. 
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(A)  WHEN  IT  LIES. 

A  quo  warranto  is  in  the  nature  of  a  writ  of  right  for  the  king,  against  him 
who  usurps  or  claims  any  franchises,  or1il>ertie3,  to  say  by  what  authority  he 
claims  them.     2  Inst.  282.     9  Co.  28.  a.     Yeh  191. 

So,  the  king  may  have  an  information  in  the  nature  of  a  quo  warranlo. 

Or,  a  writ  of  inquiry  out  of  the  exchequer.     Co.  EnU  530.  h, 

A  quo  warranto  lies  for  all  franchises. 

As,  for  waifs,  estrays,  &c.     Co.  Ent.  528.  541.  544. 

Goods  and  chattels  of  felons,  deodands,  &c.     Co.  Ent.  528.  549. 

Fines,  amerciaments,  issues,  &c.     Co.  Ent.  551.  b.  561.  a. 

A  park,  warren,  &c.     Co.  Ent.  561. 

So,  for  wreck  of  the  sea,  &c.     2  Rol.  205. 1.  35. 

f*JOr,  for  taking  lastage  or  ballastage  of  ships.     1  Sid.  86. 

So,  it  lies  for  franchises,  which  cannot  be  seised  into  the  king's  hands;  for 
the  party  may  be  ousted  of  them. 

As,  for  a  court-baron.  Quo.  W.  14.  Treby's  argument.  Per  three  J*  two 
dub.     2Cro.  259.     Yel.  190. 

A  court-leet,  or  borough-court.     Co.  Ent.  527.  b.  544. 

A  fair,  market,  toll,  &c.     Co.  Ent.  527.  b.  544.  561.  a. 

[Information  in  the  nature  of  quo  warranto  lies  against  any  one  claiming 
an  exclusiye  ferry  over  a  public  river,  but  not  for  taking  money  of  passei^ 
gera.     Str.  161.] 

So,  it  lies  for  claiming  to  be  a  corporation.     Co.  Ent.  527.  b. 

To  choose  bailiffs,  or  other  officers.     Co.  Ent.  527.  b.  537.  b« 

Cproner,  constable,  clerk  of  a  market,  justice,  &c.  Cd.  Eot.  528.  a.  537. 
b.  551.  b. 

[For  exercising  the  oiBce  of  steward  of  a  court-leet;  Semb.  2  T.  R.  598. 
but  not  of  a  court-baron.     Str.  621  •] 

[It  lies  for  the  office  of  constable.     Str.  1213.] 

So,  it  lies  upon  a  claim  of  exemptions ;  as,  to  be  exempt  from  the  govenh- 
ment  of  the  mayor,  justices,  &c.  Co.  Ent.  528.  a. 

So,  a  quo  warranto  lies  against  him  who  abuses  his  franchises,  or  liberties* 
2  Inst.  496.  2  T.  B.  567.  {  Vide  Commonwealth  v.  Union  Ina.  Co.  5 
Mass.  Rep.  230.  \ 

So,  it  lies  upon  a  claim  of  the  correction  of  others ;  as,  to  have  the  assize 
of  bread  and  beer,  weights  or  measures.     Co.  Ent.  528.  a. 

To  have  a  prison,  power  of  arresting,  &c.     Ibid. 

Punishment  of  forestallers,  or  other  ofienders.     Ibid. 

Pillory,  tumbrel,  &c.     Co.  Ent.  551.  b. 

[It  lies  where  any  new  jurisdiction,  or  public  trust,  is  executed  without 
authority,  though  it  is  no  usurpation  upon  any  franchise  of  the  crown.  Str. 
299.836.     Ld.  Raym.  1559. J 

[An  information  in  nature  of  quo  warranto^  shall  be  granted  where  the 
right  is  doubtful  and  disputed,  in  order  to  try  it,  unless  there  has  been  such  an 
acquiescence  as  ought  to  prevent  it.     3  Burr.  1485.} 

[The  rule,  that  an  information  in  nature  of  quo  marranto  will  not  be 
granted  at  the  instance  of  those  who  have  concurred  in  the  defendant's  elec- 
tion, only  holds  where  they  knew  of  the  defect  which  rendered  it  invalid  ; 
not,  therefore,  where  it  arises  from  thb  defendant's  not  having  taken  the 
sacrament  within  one  year  before  his  election  as  required  by  stat.  t3  Car. 
2.  c.  1 .  since  that  defect  is  a  latent  one.     3  T.  R.  573.] 
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f  An  iofonnatioD  in  natare  of  a  quo  warranto^  the  effect  of  which  will  be 
to  dissolve  the  corporation,  will  not  be  refused  because  the  relator  attended 
Am  election  in  <{OGStion,  and  others  at  which  the  defendant  afterwards  ^re- 
aided,  unless  it  likewise  can  be  presumed  that  he  purposely  delayed  until  the 
dissolution  of  the  corporation  became  unayoidable.     3  East,  213«] 

£Tlie  eketion  of  a  portreeve  of  a  borough  and  manor,  who,  as  portreeve, 
U  retnming'officerof  the  borough,  may  be  the  subject  of  an  information  in 
nfttsre  of  ^ua  marronlo,  and  perhaps  though  he  is  not  also  returnmg  officer* 
3  T.  R.  ^96*] 

[An  information  in  nature  of  quo  warranto  lies  for  claiming  to  vote  in 
▼irtae  of  a  bufgage  tenement.     3  T.  R.  599.] 

[An  information  in  nature  of  qa^  warranto  licfs  for  (he  office  of  baili& 
of  a  borough  and  manor,  who,  being  a  prescriptive  officer  and  member 
[*3of  the  court-leet,  has  power  to  summon  and  select  the  jury ;  for  such  dis- 
cretionary  power  is  a  material  and  important  function  in  the  administration 
ofjostice.     3  East,  308*1 

[The  court  are  bound  to  grant  an  information  in  nature  oCqud  warrantOf 
where  the  grounds  are,  the  defendants  having  omitted  to  take  th^  sacrament 
within  one  year  previous  to.  his  election.     3  T«  R.  574.] 

PA  swearing  in,  though  defective  is  a  sufficient  user*     4  East,  337.] 

[Infomaticm  in  nature  otquo  warranto  will  be  granted  where  the  right  de- 
pends upon  a  matter  of  doubtful  law,  that  it  maybe  finally  settled,    Cowp. 

[Wliere  a  doubt  is  raised  on  the  affidavits  for  and  against  an  information 
in  nature  of  fuo  warranto^  it  will  be  granted,  though  the  evidence  preponder- 
ates against  the  relator,  since  the  jury  are  the  only  judg^  between  conflicting 
-testimony.     3T.  R.  696.] 

[Where  an  application  for  an  information  in  nature  of  quo  warraniOj  is 
made  to  enforce  a  general  act  of  parliament,  it  is  no  objection  that  the  party 
applying  is  not  a  member  of  the  corporation  ;  as  where  the  grounds  are,  that 
the  defendant  had  not  taken  the  sacrament  within  one  year  previous  to  his 
election.     3  T.  &.  574.] 

fA  title  to  one  office,  which  is  a  qualification  to  hold  another  office,  is  not 
within  Stat.  3.  of  32  Geo.  3.  c.  58.  respecting  derivative  titles,  and,  therefore, 
alAoogb  the  party  has  exercised  the  first  for  six  years,  the  court  will  make 
the  role  nisi  for  an  information  in  nature  o,f  quo  warranto^  for  exercising 
the  second  office,  upon  a  defect  of  title  to  the  first,  absolute.     2  M.  &  S. 

71.]  *  . 

{  So.  an  information  in  nature  of  quo  warranto  will  lie  for  an  office 
fiUed  by  a  person,  who  is  in  by  colour  of  right.  The  People  v.  Corporationt 
of  New- York,  3  Johns.  Cas.  79.     Vide  State  v.  Tudor,  b  Day,  329, 

An  information  quo  warranto  lies  as  well  against  officers  appointed  by 
the  supreme  executive  of  a  state,  as  against  those  holding  corporate  offices 
or  firaachises.     Commonwealth  v.  Fowler,  10  Mass^  Rep.  ^90. 

Privileges  and  immunities  of  a  publick  nature,  which  cannot  be  exercised 
wiAout  l^dative  authority,  are  franchises  ;  though  they  never  existed  in 
the  publick,  nor  could  be  exercised  by  them,  in  their  political  capacity. 
An  information  in  nature  of  a  quo  warranto  will  lie  against  an  incorporated 
company  for  carrying  on  banking  operations,  without  authority  from  the 
Inislatore.     The  People  v.  Utica  Ins.  Co.    15  Johns.  Rep.  358.  } 
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(B)  WHEN  NOT. 

But,  by  the  fit.  1 8  Ed.  ).  of  quo  warranto^  every  one  who  hftd  a  franchite 
before  the  time  of  R.  1 .,  and  can  prove  his  enjoyment  afterwards,  by  ver- 
dict, or  other  means,  his  franchise,  &c.  shall  be  confirmed* 

And  therefore,  if  it  appears  upon  a  quo  warranto^  that  the  defendant  has 
enjoyed  time  whereof,  &c.  franchises,  &c.   which  lie  in  prescription,  or 
tiiose  which  lie  in  charter,  by  grant  within  the  time  of  R*  1*  ;  or,  if  granted 
before,  if  they  be  confirmed  or  allowed  since,  he  shall  not  be   oasCed  of 
them.     3  Inst.  495.     9  Co.  28.  J 

'It  does  not  lie  for  erecting  a  warren.     Str.  637.     3Ld.  Raym.   14()9.]        -^ 
'It  does  not  lie  for  a  forfeiture  by  non-attendance.     Str.  8 19.  J 
[The  court  wUl  not  grant  information  quo  warranto  for  making  a  rabbit- 
warren,  nor  for  setting  up  a  fair :  the  remedy  is,  by  application  to  attorney- 
general,  who  may  grant  it.     B.  R.  H.  261.] 

[Nor,  for  holding  a  court-leet  in  a  manor  ;  for  it  is  a  private  right,  and 
may  be  had  in  a  civil  action.     Andr.  14.] 

(Nor,  where  two  sets  of  churchwardens  are  sworn  in.     Str.  1 196.] 
An  information  in  nature  o(  quo  warranio  will  not  lie  for  encouraging  the 
exercise  of  a  franchise.     3  Burr.  1812.     1  BIk.  579.] 

[An  information  in  nature  of  quo  warranto^  will  not  be  granted  to  a  cor- 
porator, who,  though  be  did  not  concur  in  the  defective  election,  afterwards 
acquiesced  therein ;  the  circumstance  of  his  not  opposing  the  parties'  sub- 
sequent election  to  a  necessary  annual  office,  and  then  attending  official 
meetings  at  which  he  presided,  is  not  an  acquiescence.     1  East,  38.] 

[^][An  information  in  the  nature  of  quo  v>arrantOy  will  be  refused  to  a 
mere  stranger  who  has  no  concern  with  the  corporation.     1  East,  46.] 

[An  information  in  nature  of  ^uo  warranio j  will  only  lie  for  what  are  usnr- 
pations  on  Ihe  rights  or  prerogatives  of  the  crown.     4  T.  R.  381.] 

[An  information  in  nature  of  quo  warranto^  does  not  lie  for  the  office  of 
church- warden.     4  T.  R.  381.] 

[If  circumstances  are  very  strong  in  favour  of  a  corporate  franchise^  and 
against  the  application  for  an  information  quo  warranio,  the  rule  nisi  will  be 
discharged,  and  with  costs.     4  Burr.  1963.] 

[An  information  in  nature,  &c.,  will  not  be  granted  against  a  member  of  a 
corporation  now  dissolved,  for  coutinuing  the  exercise  of  his  office.  3  East, 
119J  ' 

[To  found  a  quo  warranto  information,  there  must  have  been  a  possession 
or  exercise  of  the  office  in  question  ;  a  mere  claim  thereto,  as  a  tender  to  be 
sworn  in,  is  not  sufficient.     5  T.  R.  85.] 

[The  court  will  not  decide  the  validity  of  the  election  of  a  corporation, 
if  the  question  is  new  or  doubtful,  on  a  rule  to  show  cause  for  an  information 
in  nature  of  quo  warranto.     Dougl.  397.] 

[An  information  in  nature  of  a  quo  warranto^  does  not  lie  for  a  corporator 
whose  title  (or,  where  derivative,  when  the  original  title)  is  no  better  than 
the  title  questioned,  and  who  therefore  has  himself  no  title  if  his  obiection 
prevails.     6  T.  R.  503.] 

[Information  in  nature  of  a  quo  warranto,  will  not  be  granted  after  six 
yeara'  possession.     4  T.  R.  282.  etiam  stat.  32  Geo.  3.  c.  68.1 

[Nor,  where  the  defect  of  defendant's  title  is  stale,  as  of  twenty-nine  veaw^ 
Btandii^,  and  has  never  been  questioned  before.     1  B.  M.  433.    Or,  within 

TT^XTr        ^""^^  ^^'     ''^''"^^'  ^''     ^^  T.  R.   310.)     4Burr»  2523. 
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|3ot  ponesiion  of  a  corporate  fraDchise  for  less  than  twenU  years,  is  not 
of  ttseli  a  sufficient  objection  to  aninformatipn  in  the  nature  of  ^uo  warranto, 
to  try  the  Talidity  of  a  title  to  such  franchise.     3  Terin  Rep.  767.] 

[  The  co«rt  have  a  discretionary  power  to  grant  or  refuse  a  motion  for 
an  infonnation  of  this  kind  :  It  will  not  therefore,  be  allowed,  against  an  of- 
ficer, when  it  appears,  that  the  time  for  which  he  was  elected,  will  expire 
before  the  enquiry  can  have  any  effect.  The  People  v.  Sweeting,  2  Johns. 
Rep.  184.     Vide  Commonly eahh  v.  Atheam,  3  Mass. 'Rep.  285. 

SOf  a  new  trial  will  not  be  granted,  for  a  misdirection,  when  the  term  of 
office  has  expired,  and  a  new  election  of  officers  has  been  made.  State  v. 
Tudor,  5  Day,  329.  } 

(C)  THE  prcm:;eeding  in  a  quo  warranto. 

(C  1 .)  In  what  court  it  shaO  be. 

By  the  st  made  &Ed.  1.  (but  proclaimed  30  Ed.  1.  and  therefore  printed 
of  that  year,  2  Inst.  279.)  all  persot^s  ought  to  enjoy  their  franchises,  if  not 
Qsurped  over,  till  the  coming  of  the  king  or  justices  in  eyre. 

And  thereby,  and  by  the^  at.  1 8  Ed.  1 .  when  justices  in  eyre  were  in  being, 
a  quo  warranto  lay  before  them.     2  Inst.  498. 

[(C.2.  a.)  Prelinunaries.] 

{A  corporator  must  be  disfranchised  by  the  corporation  for  non-residence, 
ore  an  information  in  nature  of  quo  warranto  can  be  applied  ibr;  as^ 
where  by  the  constitution,  the  corporator,  by  removing  from  the  borough, 
vacates  his  office.  It  would  be  productive  of  inconvenience  to  hold  that 
non-residence  is,  ipso  facto,  a  disfranchisement.     2  T.  R.  772.J 

[*]  [(C  2.  b.)  Application  for.] 

[In  support  of  an  information  in  nature  of  a  quo  warranto,  the  relator  may 
uae  the  affidavit  of  those  who  have  concurred  in  the  defendant's  election.  4 
T.  R.  «3*3 

[An  information  in  nature  of  quo  warranto,  will  not  be  granted  after  a 
l^pse  of  twelve  yeai^,  upon  an  affidavit  of  belief  only,  which  is  contradicted 
by  entries  in  the  corporation  books.     3  T.  R.  310.] 

[An  affidavit  in  sapportof  an  information  in  nature  of  ^uo  warranto,  must 
slate  the  mode  of  election  to  the  office  in  question.     3  T.  R.  596.} 

£An  affidavit  in  support  of  an  application  for  an  information,  in  nature  of 
ftfo  warranto,  for  usurping  the  corporate  office,  contrary  to  the  provisions  of 
a  particolar  charter,  roust  state  that  such  charter  has  been  accepted,  or, 
whence  thesame  thing  may  be  inferred,  been  acted  upon.  It  must  appear 
that  the  constitution  alleged  to  have  been  violated,  is  an  existing  one.  4 
M.  b  S.  253.] 

[If  the  affidavits  in  support  of  an  information  in  nature  of  quo  warranto, 
be  deficient  in  the  statement  of  necessary  facts,  recourse  may  be  had  to  the 
affidaviu,  in  answer,  in  which  they  are  detailed.     3  T.  R.  596.] 

[Where  the  merits  of  the  election,  if  any,  are  sufficiently  brought  into 
qoeation  by  the  affidavits,  and  where  it  is  not  denied  by  the  defendant ;  an 
ioformation  in  nature,  &c.  will  be  granted,  though  the  fact  of.the  election 
iM  not  precisely  sworn  to.    2  East,  177.] 

£Au  affidavit  in  support  of  an  application  for  an  information  in  nature  of 
fuo  wnrrantOj  cannot  bo  amended.    4  M.  &  S»  253.] 
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[A  rule  nisi  U  obtained  id  Trioity  term»  agnoBt  several  far  an  ittfbrixuRiOii 
in  nature  of  9110  warrantQ,  for  usurping  corporate  offices.  Between  Trinil? 
and  Michaeloias  term  they  resign,  and  their  resignations  are  accispted.  HeWi 
that  the  rule  must  be  made  ahiolute,  this  circumataBce  of  the  resignatioQ 
being  no  answer  to  it,  though  it  might  regulate  the  diseretion  of  the  court  in 
imposing  the  fine.     2  M.  &  S.  75.] 

.  [The  Stat,  of  3'3  Geo.  S.  c.  5B.  which  passed  for  the  quieting  the  posses^ 
sions  of  persons  who  had  exercised  franchises,  and  for  preventing  others  firem 
lying  by  for  a  length  of  time,  with  latent  objections  to  their  titles,  enables  a 
defendant  to  an  information  in  the  nature  otqtio  warranto^  to  plead  that  be 
held  or  executed  the  oflSce  six  years  before  the  exhibiting  of  the  information. 
This  period  must  be  dated  from  the  making  tiie  rule  absolute,  and  not  from 
the  time  Of  obtaining  the  rule  nisi^  hence  a  rule  nisi  for  such  an  information, 
will  be  discharged,  if  it  appears  that  the  defendant  is  in  a  condition  to  plead 
the  statute ;  to  make  it  absolute  would  be  nugatory*     3  M.  &  S.  71.] 

[Whether,  where  the  original  ground  of  application  in  nature  of,  &c.  fails, 
it  will  be  granted  for  the  trial  of  an  incidental  and  secondary  question.    4  * 
Kast,  327.] 

(C  2.  c.)  What  process. 

By  the  st.  6  Ed.  1.  (printed  30  Ed.  1.)  the  sheriff  shall  make  proclama- 
tion forty  days  before  the  eyre,  that  all  appear  to  show  quo  warranto  they 
claim  their  franchises ;  and  if  any  msjkes  default,  his  franchise  shall  be  seised 
into  the  king's  hands,  till  he  appears,  nomine  districtionis,  and  then  replevied^ 
if  he  answer  immediately  ;  if  he  excepts,  [♦jthat  he  ought  not  to  answer 
without  an  original,  it  shall  be  inquired,  whether  he  himself  usurped;  and 
if  found  so,  he  shall  answer  immediately  without  an  original ;  if  he  found  (hat 
bis  ancestor  died  seised  of  the  franchise,  an  original  shall  be  sued  in  this 
form  :  Rex^  &c.  sum  per  boyios  summonitores  A.  quod  sit^  &c.  osiensurus  f  uo 
warranto  ienet^  &c. 

If  A.  appears  upon  the  original  he  shall  answer,  and  replication  and  re- 
joinder shall  be  made.     By  the  same  statute. 

If  he  does  not  appear,  nor  is  essoined,  it  shall  be  as  in  eyre.*  By  the  same 
Statute. 

And  therefore,  the  first  process  against  the  defendant  in  a  quo  warrmUo  is- 
summons.     1  Sid.  8G. 

If  he  does  not  appear  thereon,  judgment  shall  be  for  seisure..  1  Sid.  86. 
2R0I.46. 

So,  in  an  information  in  the  nature  ofa  mio  warranto^  the  first  process  shall 
be  a  venire  facias.     Co.  Ent.  527.  b.     1  Sid.  86.  ^ 

If  the  party  does  not  appear  the  same  term,  he  shuU  lose  his  franchise  for 
ever.     2  Inst.  282. 

If  he  does  not  appear  upon  the  venire  facias^  there  shall  be  a  distringasm 
1  Sid.  86.  1  Sal.  374.  {  Vide  Commonwealth  r.  Sprenger,  5  Binn. 
353.  \ 

If  he  appears,  his  franchises  shall  be  replevied  of  right.     Q  Inst.  283. 

If  an  information  be  against  a  corporation,  the  first  process  shall  be  sam- 
mens,  and  afterwards  distringas  in  injinitum.     Carth.  503. 

And  fifteen  days  are  sufficient  between  the  teste  and  return,  {l.  Garth. 
503. 

And  if  there  be  no  appearance  upon  the  distringas ^  the  issues  may  be  es- 
treated.    R.  Carth.  503. 

80,  upon  an  inquisition  returned  into  the  exchequer  of  an  osarpatiea  of 
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\y  a  distringas  shall  issue  against  the  usurper,  who  thereupon  may 
appear  and  plead.     Co.  Ent.  531. 

If  an  usuipation  be  by  a  corporation,  process  shall  be  against  them  by  their 
corporate  name.  Q.  W.  16.  Treby's  ailment.  Vide  post.  (C  3.) 

If  it  be  for  usurping  to  be  a  corporation,  it  shaH  be  against  the  natural 

Sersons  who  usurp,  or  by  a  name  which  comprehends  them.     Q.  War.  415. 
?rcby's  argument. — Quo  W.  69.  Pollexfen's  argument.     Vide  post.  (C  3.) 

[(C  2.  d.)  Mode  of  conducting  it.] 

[AAer  an  information  in  nature  of  ^uo  zcarranto,  h^s  been  granted,  th|& 
court  will  not  interfere  to  control  the  manner  of  conducting  it ;  therefore, 
havinggranted  one  for  claiming  to  be  common  councilman,  they  refused  to 
strike  out  or  direct  a  nolle  prosequi  to  be  entered  to  a  replication  controvert- 
ing the  defendant's  title  as  freeman,  which  he  had  pleaded  as  introductory 
to  that  of  common  councilman.     4  T.  R.  276.J 

[(C  2  e.)  Quashing  it.] 

[A  quo  warranto  information  cannot  be  quashed  on  motion,  though  both 
parties  consent.     4  Bucr.  2397.] 

(C  3.)  Information. 

The  general  proceeding  is  by  information  for  the  king,  by  bis  [*]attomey- 
general,  against  any  usurper  of  franchises,  &c.  to  show  quo  warranto  be  uses 
dieai.    Co.  Ent«  527.  b. 

So,  against  him  who  exercises  a  power  unlawfully  ;  as,  if  a  mayor,  &c. 
admits  to  freedom  persons  who  have  no  right ;  for  there  is  no  other  remedy* 
1  Sal.  374. 

[And  even  after  twenty  years'  quiet  possession,  the  king  may  prosecute 
by  bts  attorney-general.     1  Term.  Rep.  3.] 

By  the  at.  9  Ann.  90.  an  information  in  the  nature  of  a  quo  warranto^  may 
be  granted  by  leave  of  court,  at  the  relation  of  any  desirmg  to  sue,  against 
any,  who  intrades  into,  usurps,  unlawfully  holds,  or  executes  any  offices,  or 
franchises  of  a  corporation. 

|[I%e  pfactJce  in  informations  in  nature  of  ftio  warranto^  is,  for  the  parties 
apoB  whose  affidavits  the  rule  for  the  information  is  obtained,  afterwards  to 
Bttake  sach  persoo  as  they  think  fit  relator ;  so  that  the  relator  is  prima  facit 
ta  be  considered  as  the  real  prosecutor ;  an  application,  therefore,  that  the 
prosccntor  may  give  security  for  costs  on  account  of  his  poverty,  will  be  dis- 
aabaed  ;  o/t<er,  bad  it  shown  that  he  was  only  an  instrument  in  the  hands  of 
others.    S  M.  &  S.  346.J 

Jlaformation  on  this  statute  lies  not  against  a  corporation  as  a  body,  but 
y  against  individoals  usurping  franchises  in.  a  corporation.  Informa- 
tion agaaiBta  corporation  is  always  by  the  attorney-general.  3  B.  M.  869. J 
SAod  these  iDforroatioDs  are  no  longer  granted  as  of  course ;  but  the  court 
consider  all  the  circumstances  of  the  case  before  they  disturb  the  peace 
of  corporatioos.     1  Term  Rep.  3.] 

And  where  the  rights  of  several  persons  may  be  properly  tried  in  one  infor- 
matioD,  the  court  may  order  one  against  several. 

£One  information  only  may,  by  leave  of  the  court,  be  exhibited  under  the 
Irish  Stat*  10  Geo.  2.  c.  2.  s.  4.  against  the  same  persons  for  usurping  diflfer- 
ent  fraDcbises.     And  there  is  no  occasion  to  state  such  leave  on  the  record. 

Cowp.  489rl 

[•98] 
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[There  mast  be  ieparate  inlormations  agaiDSt  several  for  uaarpiDg  sepa- 
rate offices  of  the  same  corporation,  in  order  to  enable  each  defeDdant  to 
disclaim^  the  offence  not  being  joint.  Though  one  only  may  be  tried,  and 
the  reAt  suspended  upon  an  undertakingof  the  other  parties  to  disclaim  accor- 
ding to  the  event  of  the  trial.     The  court,  therefore,  will  not  consolidate 

them.     2  M*  &  S.  75.] 

[An  information  against  persons  by  the  name  of  the  mayor  and  citizens  of 
C.  for  claiming  to  be  a  body  corporate,  imports  not  that  they  are  a  corpora- 
tion, but  the  contrary.     2  T.  R.  51 5.] 

[After  rules  are  made  absolute  for  four  informations  against  four  defend- 
ants the  court  may  direct  that  there  shall  be  only  one  information  against  all 
the  four  defendants.     1  B.  M.  573.1 

If  an  information  be  for  using  a  ^anchise  by  a  corporation,  it  ought  to  Be 
against  the  corporation.     2  Rol.    115. 

If  for  usurping  to  be  a  corporation,  it  ought  to  be  against  the  particular 
persons.     2  Ivol.  115. 

[If  it  does  not  appear  whether  a  court,  at  which  election  was  made«  was 
competent  or  not,  the  court  will  grant  information  ;  or  where  any  other  ma- 
terial points  are  doubtful.     3  B.  M.  1485.] 

[Whether  B.  R.  can  grant  it  on  the  application  of  a  private  person,  for 
usurping  a  market  upon  the  crown.     3  B.  M.  1812.1 

[*J[The  court  will  not  grant  it  on  oath  of  belief  of  non-residence,  de- 
fendant swearing  to  his  residence,  and  paying  scot  and  lot ;  and  the  rale 
may  be  discharged  with  costs.     4  B.  M.  1 963.  2024.] 

[The  defendant  having  prior  connections  with  a  borough  town,  previous 
to  his  election  to  the  office  of  bailiff,  for  which  residence  is  a  necessary 
qualification,  took  a  house  at  first  for  four  years ;  but  afterwards,  at  his 
landlord's  request,  for  one,  and  slept  there  one  night  before  the  election, 
and  did  not  return  for  near  a  month,  when  he  stayed  two  days,  but  retained 
possession  of  his  house  under  his  lease  the  whole  time  ;  the  taking  of  the 
bouse  appearing  to  the  court  to  be  bona  fide,  was  holden  a  sufficicat  legal 
residence  to  satisfy  the  qualification  required.     5  T.  R.  466.] 

[An  information  was  granted  in  order  to  try  whether  a  residence  in  a 
borough,  previous  to  an  election,  which  required  residence,  were  bona  fide 
or  not :  it  appearing  that  the  defendant,  though  in  treaty  for  a  bouse  in  the 
borough,  had  only  hired  lodgings  there,  and  had  resided  there  a  very  few- 
nights  in  his  journey  to  and  from  oth^r  places.     6  T.  R.  560*3 

[The  court  will  not  grant  it  if  the  inmrmant  hath  acquiesced  in  the  usar* 
pation,  and  is  partaker  of  the  guilt,  or  shows  no  right  of  himself  or  others^ 
which  depends  on  invalidating  defendant's  title,  or  the  objection  cured  by 
long  subsequent  conduct,  or  the  consequence  prove  fatal  to  the  corporation, 
which  has  been  drawn  into  acts  by  the  informant  which  he  would  now  turn 
to  their  destruction.     4  B.  M.  2022.  2120.  1  Term  Rep.  3,  4.} 

[And  the  circumstance  of  the  relator's  standing  in  the  same  situation  with 
the  defendant,  or  its  appearing  that  the  corporation  must  necessarily  be  dis* 
solved,  by  impeaching  the  defendant's  title,  and  the  title  of  those  who  claim 
under  him,  will  govern  the  discretion  of  the  court,  m  refusing  such  an  appli- 
cation.    2  Term  Rep.  767.1 

[An  application  for  an  information  made  on  the  affidavits  of  several  per* 
sons,  of  whom  all  but  one  have  consented  to  the  election  proposed  to  be  im- 
peached, may  be  granted  on  the  affidavit  of  that  one,  if  he  avow  himself  to  be 
the  relator.     4  T.  R.  223.] 

[The  court  will  not  permit  a  corporator  to  file  an  information  against  aao- 
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thef  for  a  defect  of  title,  which  equallj  applies  to  his  own,  or  to  the  title  of 
those  QDder  whom  he  claims.     6  T.  R.  503.] 

[After  the  death  of  a  mayor,  the  court  will  not  grant  an  informatioo  to 
impeach  a  deriratiye  title,  where  the  mayor  died  in  the  undisturbed  possession 
^f  it.     1  Term  Rep.  4.     Qusere.] 

[The  court  will  not  grant  an  information  to  impeach  a  deriyative  title,  if 
Ifae  person  claiming  the  original  title  has  been  tn  the  undisturbed  possession 
of  bi5  office  six  years.     4  T.  R.  684.] 

£Tbe  court  will  not  decide  the  validity  of  the  election  of  a  corporator,  if 
the  question  be  new  or  doubtful,  on  a  rule  to  show  cause  for  an  information 
in  the  nature  of  a  quo  warranto.     Doug.  397.] 

J  An  information  for  the  purpose  of  dissolving  a  corporation^  or  of  seizing 
raachises,  whether  created  by  charter,  or  a  publick  statute,  may  be  pro- 
aecated  under  the  authority  of  the  legislature,  or  by  the  attorney  or  solicitor 
general,  ex  officio.  Commonwealth  v.  Fowler,  10  Mass.  Rep.  ^90.  Common* 
wealth  9,  Onion  Ins.  Co.  5  Mass.  Rep.  230. 

But  for  usurpations  of  offices,  by  individuals,  informations  may  be  filed  by 
the  attorney  or  solicitor  general,  tx  officio^  or  at  ihe  relation  of  some  indi* 
Tidual  interested  in  the  election,  &c^  Commonwealth  v.  Union  Ins.  Co. 
d  Mass.  Rep.  230.     Vide  Cleary  r.  Deliesseline,  1  M^  Cord,  35,  52. 

Informations  filed  at  the  relation  of  a  private  person,  must  be  drawn  and 
prosecuted  by  him,  though  the  name  of  the  publick  prosecutor  must  be 
used  pro  forma*     Respublica  v*  Griffiths,  2  Dall.  112.  ( 

(0  4.)  Plea,  &c. 

By  the  st.  9  Ann.  20.  the  defendant  shall  plead  the  same  term  the  infor-i 
mation  is  exhibited  by  that  statute,  unless  the  court  gives  further  time. 

[The  time  of  pleading  to  informations  in  nature  oftjuo  zoarranio,  is  [*Jreg- 
nlated  thus  :  after  the  defendant  has  appeared,  two  foui'-day  rules  to'  plead 
must  be  given  ;  at  the  expiration  of  the  last,  a  peremptory  rule  to  plead 
may  be  moved  for  -,  the  defendant  has  till  the  next  term.     6  T.  R.  594.] 

And  the  defendant  may  disclaim  the  liberties  mentioned  in  the  infer- 
mation.     Co.  £nt.  527.  b. 
*    Or,  disclaim  as  to  part,  and  justify  as  to  other  part.     Co.  Ent.  529.  b. 

AAer  plea,  the  defendant  may  araendhisplea,  paying  costs,  before  demur- 
rer joined.     I  Sid.  54. 

£A  plea  to  an  information  in  nature  of  quo  warranto^  may  be  amended 
after  argument  of  a  demurrer  thereto.     4  T.  R.  608.] 

[At  any  time  before  trial,  the  court  will  give  leave  to  defendant  to  with- 
draw his  plea,  and  plead  de  novo  on  terms.     4  B.  M.  2147.] 

J  The  defendant,  in  an  information  in  nature  of  qtio  warranto^  is  entitled 
ler  Stat.  32  Geo.  3.  c.  58.  to  plead  several  pleas,  although  the  limitation 
of  time  does  not  form  one  of  them.     8  T.  R.  467.  j 

[Double  pleading  in  an  information  in  nature  of  quo  warranto^  is  only  per- 
mitted where  the  defendant  is  a  corporate  officer.     9  East,  469.] 

So,  the  defendant  in  a  quo  warranto  may  by  pica  show  his  title  to  the  liber* 
ties  claimed. 

And  in  such  case  he  ought  to  show  a  tixW  title  to  himself.  9  Co.  24.  b.  R. 

3  Lfeo.  28.     Hard.  456. 

As,  if  the  king  grants  honafdonum^  or  other  franchises,  which  lie  in  char- 
ter, to  an  abbot,  &c.  whose  possessions  come  back  to  the  crown,  and  the  king 
re-grants  bonafelonum.  Sic.  adeo  pUnt  proul  abbas  fiabuii ;  in  a  quQ  warranto 
aninat  the  erantee,  the  defendant  ought  by  his  plea  to  show  the  first  grant  to 
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the  abbot,  the  re-union  in  the  crown,  and- afterwards  the  re-grant,  &c.  R.  9 
Co.  2G.  a.     Per  Popham,  two  J.  cont.  Mo.  297. 

If  be  pleads  the  king's  charter,  he  ought  not  to  plead  that  te  granted  and 
confirmed  ;  for  that  is  double.     1  Sid.  86. 

If  he  pleads  a  grant  of  an  oflSce,  he  ought  to  show  it  to  be  an  ancient  of- 
fice^     Senrjb.  1  Sid.  86. 

He  ought  to  allege  the  thing  done  to  be  appurtenant  to  hia  office*     1 

Sid,  86.  ^  _ 

If  he  pleads  a  grant  to  an  abbot,  &c.  he  ought  to  show  for  what  estate.    R. 

Mo.  297.  ^  ,     J  .   .    u- 

If  he  shows  a  privilege  to  him  as  a  copjholder,  he  ought  to  plead  it  in  liini 

who  has  the  freehold  at  least.     R.  Yel.  191. 

But  it  is  sufficient,  that  the  plea  be  as  general  as  the  information  ;  at,  if  a 
quo  warranto  be  for  using  a  market,  toll,  &c.  it  is  sufficient  to  make  title  to 
the  market,  toll,  &c.  without  saying  how  much  the  toll  was.     Pal.  81. 

If  he  claims  a  franchise  as  appendant  to  a  manor  which  came  to  the  king 
by  the  attainder  of  B.,  and  afterwards  was  granted  to  him  ;  it  is  safficient 
to  say  that  B.  fuii  debito  modo  attinclus.     Semb.  3  Leo*  72. 

So,  if  he  claims  franchises  by  prescription,  and  others  by  charter,  he  may 
conclude  eo  warranto  utitur  generally  ;  for  it  shall  be  taken  dislrilmtive* 

ft.  Mo.  398. 

[By  a  new  charter,  the  election  to  an  office  in  the  corporatidn  was  to  be 
made  in  the  mode  in  use  at  a  particular  period  in  former  times.  A  [*]plea 
to  an  information  in  nature  of  quo  warranto^  for  exercising  the  office,  claim- 
ing it  under  an  election  pursuant  to  the  charter,  must  show  what  mode  of 
election  was  at  the  named  period,  in  what  way  soever  it  originated.  4  T. 
R.  608.] 

[In  an  information  in  nature  of  quo  warranto^  the  defendant  pleaded  a 
charter  in  corporation,  whence  it  appeared  that  on  the  office  which  the  de- 
fendant was  accused  of  usurping,  namely,  that  of  mayor,  becoming  vacant 
by  the  death  of  another  mayor,  was  to  be  elected  after  a  prescribed  form  : 
the  defendant  then  pleaded,  that  on  such  a  day  the  office  of  mayor  became 
vacant,  not  stating  by  what  accident  it  became  vacant,  and  showed  that   he 
was  elected  in  the  form   prescribed.     Held,  that  the  plea  was  bad,  since, 
for  any  thing  that  appeared,  the  vacancy  happened  from  some  other  cause 
than  the  death  of  the  mayor  ;  and  also,  for  any  thing  that  appeared,  there 
was  to  be  a  different  mode  of  election  where  the  vacancy  happened  not  by 
death,  than  in  the  case  where  it  did.     Had  the  defendant  averred  that  there 
was  no  provision  in  the  charter  for  filling  up  the  office  of  mayor  in  any  in- 
stance, but  that  of  a  vacancy  by  death,  this  might  have  raised  a  presump- 
tion, that  in  instances  not  named  there  was  to  be  an  election  in  the  mode 
which  is  prescribed  in  the  instances  which  were  named ;  but  the  want  of 
such  a  negative  allegation  precluded  the  court  from  raising  such  a  presump* 
tion.     2  M.  &  S.  583.J 

[A  prosecutor  in  a  quo  warranto  information,  or  in  an  information  in  na- 
ture of  a  quo  warranto^  is  allowed  to  reply  specially,  and  to  put  as  many 
matters  in  issue  as  he  pleases  ;  but  the  new  matter  introduced  in  the  re- 
plication ought  to  be  consistent  with  the  matter  contained  in  the  plea.  4 
T.  R.  419.J  ^ 
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major  part  of  tbem,  are  to  choose  one  of  the  tvro.     la  an  information  in  na* 
toieof^pio  warranto  againat  the  defendant,  for  usurping  the  office  of  major, 
be  pleaded  that  on  stieh  a  day  the  office  of  mayor  was  vacant,  that  himself 
and  one  J.  S.  were  nominated,  and  that  himself  was  elected  by  the  residue  of 
the  aldermen^     The  replication  to  the  plea  affirmed,  that  only  five  aldermen 
were  pi^sent.     The  defendant  demurred.     Judgment  was  given  for  the 
crown.    For  the'  defendant  had  not  shown  how  the  office  of  mayor  became 
vacant,  and  bo  presumption  coiild  be  formed  that  the  vacancy  was  occasion- 
ed  by  an  accident,  which  prevented  the  late  mayor  from  voting  as  one  of  the 
aldermen,  for  instance,  by  the  accident  of  death  or  forfeiture.  The  inference 
then  was,  that  be  formed  one  of  the  '^  residue  of  the  aldermen.''     Five,  then, 
were  not  a  majority;  and  the  replication  therefore,  if  unanswered,  is  an  an* 
swer  to  the  plea*     The  defendant,  therefore,  should,  as  he  might  have  done, 
rejoined,  by  stating  circumstances  to  show,  that  five,  in  the  then  state  of  cor- 
poration, constituted  a  majority.     2  M.  &  S.  583.] 
fff  the  affidavit  annexed  to  a  plea  in  abatement  has  no  title,  the  plea,  shall 

be  set  aside.     Str.  1161.] 

rio  quo  warranto  against  particular  members,  the  title  of  other  members 
ic  facto  cannot  be  discussed.     Cowp.  508. J 

r*l[And  where  the  right  of  election  is  in  freemen  in  their  corporate  ca- 
pacity, the  question.  Whether  they  were  duly  chosen  or  not  ?  is  not  to  be 
tried  at  the  election  of  a  third  person.     Cowp.  507. 

rWfaere  a  voter  is  in  possession,  the  rights  oC  the  electors  cannot  be  dis- 
coised  in  a  trial  of  the  rights  of  the  elected,  at  least  without  notice.     Cowp. 

503j 

[To  prove  the  existence  of  an  aggregate  corporation  consisting  of  differ- 
ent incorporated  trades,  entries  of  admission  into  the  several  trades  are  ad- 
evidence.     Doug.  374.] 


(G  5.)  Judgment. 

In  a  quo  worranio,  there  shall  be  judgment  immediately  for  the  king,  it 
the  defendant  disclaims.     Co.  Ent.  527.  b. 

If  the  king  cannot  have  the  franchise  claimed,  judgment  shall  be  that 
thtf  defeoddiit  be  ousted  of  it.  Co.  Ent.  527.  b.  530.  Per  Holt,  Sho.  280. 
4  Mod.  «8.     2Mod.Ca.  234.     2  Cro.  260.  ,.  ,_  ^     ,. 

So,  in  an  information  for  using  an  authority  to  which  he  has  no  right. 

1  Sal.  374.  ....  X.    c    c,  A  ^\ 

If  a  franchise,  or  liberty,  which  may  subsist  in  the  crown,  be  forfeited,  the 

jodgment  in  a  quo  warranto  for  it,  either  for  seising  or  ousting,  will  be  prop- 
er.    Per  Holt,  Sho.  280.  ,u    •  j 

If  the  franchise  was  created  by  the  kmg,  and  m^y  subsist,  &c.  the  judg- 
ment for  aeisure  will  be  the  most  proper.    Sho.  280. 

So,  judgment  shall  be,  for  scisure  of  the  franchise  into  the  king's  hands,  in 
a  ^110  warranto  for  a  firanchise  not  granted  by  the  king.     1  Sal.  374. 

If  judgpnent  be  for  seizure  of  the  franchise  all  franchises  incident,  or  sub- 
ordinate,  granted  by  the  same  charter,  are  also  forfeited.     R.  Pal-  82. 

So,  by  the  at-  9  Ann.  20.  if  the  defendant,  on  information  pursuant  to  that 
statate,  be  found  guilty  of  usurpation,  intrusion  into,  unlawful  holding,  or  ex- 
ecoting  any  offices  or  franchises  there  named,  the  court  may  give  judgment 
oioufitr  as  well  as  fine,  and  costs  shall  be  recovered  on  either  side. 

If  the  defendant  be  found  duly  elected,  but  not  sworn  into  the  office,  there 
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8W1  be  judgment  of  wtaer.    8  Mod;..  234.    Str.  583.    3  Bio.  P.  C.  173. 

.  [The  8t»ting  that  the  defendaiyt,  who  was  elected  tor  an  officdt  bad  tendered 
himself  to  be  swern  into  it,  is  insufficient.     5  Term  Rep*  85*] 

fAod  DO  m&ndamiuWeB  to  swear,  till  that  jodgpnent  beretersedh  ^  I  iGee.  !• 
8  Mod.  234. 

[There  ouist  be  an  user  aa  weH  as  a  claina  of  a  franchise  in  ^rder  to  fooiid 
a»*applicatioo  for  an  information  in  nature  of  quo  warranto^  for  the  judgmeat 
is.  that  he  shall  be  fined  pro  usu  ^i  usurpatione.     Say.  ^^41^  BoUw  Ni*  Pri.. 

ail.] 

So,  if  the  attorney-general  confesses  the  defendant's  pick,  diere  shall 
be  judgment  for  the  allowance  of  the  franchises.  Co.  Ent.  536.  b.  537*  a» 
549.  564. 

But,  a  confession  by  the  attorney-general  does  not  bind  the  kidgf  where  the 
matter  is  not  private,  but  concerns  the  public.     1  RoK  112. 

So,  a  confession  by  the  attorney-general,  if  it  be  not  after  a  j^lea  [*lupon 
record,  does  not  warrant  the  court  to  give  judgment  against  the  king,  oeinh* 
S«v.  19. 

So,  a  confession  by  the  attorney-general  does  not  conclude  the  king,  or 
the  court,  in  a  point  of  law  ;  but  only  as  to  the  fact.     R.  3  BaK  296. 

[If  defendant  confesses  usurpation  for  part  of  the  time  only,  and  from 
thence  insists  on  election,  there  cannot  be  judgment  of  ouster,  boi  only 
capiaiur  pro  fine.     Str.  953-] 

[If  a  mayor  suiTers  judgment  to  go  against  him  by  defaslt,  though  his 
whole  expenses  are  offered  to  be  paid,  whereby  the  rights  of  others  are 
effected,  judgment  may  be  set  aside,  and  another  person  admitted  to  defend 
in  his  name,  indemnifying  him.     4  B.  M.  2277.] 

[The  defendant  must  show  a  title,  nor  need  the  king  traverse  any  thing 
but  the  title  set  up  ;  if  one  material  issue  is  found  for  the  crown,  the  crown 
must  have  Judgment^     4  B.  M.  2 1 43.] 

[If  a  defendant,  upon  an  information  in  nature  of  ^ruo  warranto^  fails  in  the 
title  he  sets  up,  judgment  must  be  for  the  crown.     4  Burr.  2143.1 

[SembUj  that  if  the  title  to  a  corporate  office  is  only  defective  from  an  ir- 
regular swearing  in  the  judgment  against  the  parly  in  an  information,  in 
nature  of  quo  warranto,  should  be  a  judgment  of  capiatur  pro  fitu  for  the 
temporary  usurpation,  or  a  judgment  of  guosque,  and  not  a  general  judg- 
ment of  07iifter.     2  East,  75.     9  East,  246.] 

[One  who  bad  judgment  of  complete  ousUr  against  him,  upon  a  disclaim- 
er generally,  in  an  information  in  nature  of  quo  ioarranto,  is  precluded 
from  afterwards  setting  up  his  original  right ;  though  he  was  sworn  in  sub- 
sequent to  the  judgment,  under  a  peremptory  mandamUs  ;  for  a  mandamus 
to  ffwear  in,  confers  no  title.     2  East,  75.     Id.  85.  as  to  the  laet  point.] 

[On  a  judgment  for  the  relation  in  an  information  in  the  nature  of  a  fu» 
zoarranio^  he  is  entitled  to  costs.     1  Anst.  178.] 

[There  is  no  analogy  between  informations  m  nature  of  quo  warranto  and 
civil  proceedings.  The  rule  of  K.  B.  therefore  in  civil  suits,  that  a  plaintiff 
is  entitled  to  the  costs  of  those  issues  only  which  are  found  for  him,  does  net 
govern  in  these  ;  touching  which  the  rule,  founded  on  uniform  practice,  is, 
that  the  prosecutor  succeeding  on  one  issue  only,  and  having  judgment  of 
ousUr  thereon,  is  entitled  to  the  costs  of  all  the  issues.     1  T.  R.  453.] 

[The  word  '*  places,*'  in  the  stat.  9  Ann.  c.  20.  means  places  of  the  same 
Irind  with  those  before  enumerated,  to  which  alone,  therefore,  the  provieioos 
of  the  act  extend.     Henee,  under  the  5th  section,  the  court  cannot  award 
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cofis  to  ihe  relator,  in  an  informa^onin  nature  of  quo  warranto,  for  uaurp'- 
ingtbe  office  of  constable,  the  same  not  being  a  borough  or  corporate  office. 
ST.  R.  375.  381. 

J  Form  of  judgment  of  a  motion  of  a  publick  officer.  Commonwealth 
«•  Fowler,  1 1   Mass.  Rep.  339.  } 

(C  6.)  The  effect  of  the  judgment. 

The  judgment  in  a  quo  v^arranto  is  final ;  for  it  is  in  the  nature  of  a  writ 
of  right.     1  Sid.  86. 

And,  therefore,  if  judgment  be  against  the  king ,  the  king  shall  be  for  ever 
bound,  as  to  the  thing  adjudged.     1  Rok  1 1 2. 

So,  if  judgment  be  against  the  king  upon  a  confession  by  the  attorney* 
general,  it  shall  never  afterwards  he  re*ezamine4  for  a  matter  in  fact ;  for 
as  to  the  fact,  it  is  conclusive,  though  not  as  to  the  law.     Hard.  129. 

[*]But,  upon  a  judgment  against  a  corporatioa  for  seising  of  their  liberties, 
the  corporation  shall  not  be  seised  or  dissolved.     4  Mod.  58. 

And  there  cannot  be  judgment  against  a  corporation  but  in  their  politic 
capacity.     4  Mod.  58. 

(C  ?•)  Execution. 

AAer  judgment  for  seisure  of  liberties  into  the  king's  hands,  a  writ  of 
aeisare  shall  issue  to  the  sheriff.     Co.  Ent.  539.  b. 

And  thereon  the  sheriff  shall  return  a  seisure.    Co.  EnL  540.  b. 

[A  defendant  in  execution  under  a  writ  on  a  quo  warranto  information, 
as  well  for  die  contempt  as  for  the  relator's  costs  indorsed  thereon,  is  not 
entitled  to  his  discharge  on  payment  of  the  fine  only.     4  T.  R.  809.] 

[RANSOM.] 

[A  parchase  by  the  owner,  in  a  neutral  country,  of  his  ship  condemned 
fliere  as  prize  by  an  enemy,  is  illegal  as  a  ransom.     8  T.  R.  2$8.] 

[An  action  does  not  lie  on  a  bill  of  exchange  given  to  the  plaintiff  for 
money  advanced  by  him  for  the  express  purpose  of  effecting  a  ransom  con- 
trary to  Stat.  45  Geo.  3.  c.  72.     3  Taunt.  6.J 

[The  property  in  a  ransom  bill,  secreted  and  not  delivered  up  to  the  re- 
captdr,  is  not  divested  by  the  recapture  of  the  vessel  with  the  hostage  and 
lanson  bill  on  board.    Dougl.  641  •] 

iAn  action  was  maintainanle  by  an  alien  on  a  ransom  bill.    3  Bur*  1734. 
Ik.  563.     See  now  99  Geo.  3b  c.  25.     46  Geo.  3.  c,  73.] 

RAPE. 

Vide  Appeali  (A  3.) — Jcsticis,  (S2.— Y  12.) 

RATIONABILIBUS  DIVISIS. 

Vide  Droit  (L). 

BAVISHMENT  OF  WARD. 

Vide  GoARjoiAN,  (H  3.) 
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RAZURE. 

Vide  Abatement,  (H  I .)— Ambhdhbmt,    (T  6>)— Fait,  (Ft.) 

READING. 

READING  A  DEED. 
Vide  Fait,  (B  2.) 

l*]R£ADING  A  BILL. 
Vide  Parliament,  (G  13.  14, 15.) 

REBELUON. 

COMMISSION  OF  REBELLION. 
Vide  Cbancery,  (D  fi.) 

REBUTTEEL 

Vide  Garrantt,  (K  3.)— Pleader  <K). 

RECAPTION. 

Vide  Pleader,  (3  K  33.) 

RECEIPT. 

(A)  RECEIPT;  WHEN  ALLOWED. 

(A  ]  .^  Of  a  tennor  for  years,  p.  205. 

'A  2.)  Of  him  in  reversion  or  remainder,  p.  306. 

A  S.)  Of  a  wife  upon  default  of  her  husband,  p.  206. 


{ 


(B)  HOW  THE  PROCEEDING  SHALL  BE  UPON  A  RECEIPT- 

I A  If  the  wife  be  received,  p.  207. 
[B  2.)  If  he  in  the  reversion.  p«  207. 

SS  How  the  party  shallplead*  p.  207. 
|(B  4«)  Judgment  by  or  against  tenant  by  receipt,  p.  SiOT* 

(A)  RECEIPT;  WHEN  ALLOWED. 

^  (Al.)  Of  a  termor  for  years. 

Receipt  is,  when,  in  an  action  between  others  a  stranger  prays  to  be  re* 
ceived  to  defend  his  right,  or  interest. 

As,  by  the  st.  Gloc.  1 1.  (which  is  the  6rst  statute  which  sives  receipt)  3 
Inst.  323.  if  the  tenant  of  the  freehold  is  impleaded  by  collusion  to  oQst  a 
termor  of  his  term,  he,  before  judgment,  may  challenge  his  term. 


Receipt ;  when  allowed.  203 

Aod  therefore,  where  the  tenant  of  the  freehold  makes  default,  or  renders 
the  land,  or  sa  js  nothing,  he  who  has  a  term  by  deed,  may  pray  to  be  receiv- 
ed to  defend  his  interest.     2  Inst.  SS3. 

r*^So,  tenant  by  statute-merthatit,  staple,  elegit^  &c.     2  Inst.  323. 

So,  if  the  tenant  Touches  A.  who  enters  into  warranty,  and  afterwards 
makes  default.     3  Inst.  324. 

.    So,  a  tenant  for  years  may  be  received  in  dower ;  though  the  writ  be 
against  him  and  another.     R.  3  Leo.  1G8. 

And  therefore,  he  who  prays  to  be  received  before  judgment,  su^ests  a 
collusion  between  the  plaintiff  and  defendant.  Rob.  Ent.  253.  R.  that  it 
oog^t  to  be  suggested ;  but  all,  except  Anderson,  Agreed,  that  it  is  not  tra- 
versable.    R.  3  Leo.  168-9. 

But  a  tenant  for  years  shall  not  be  received  upon  the  st.  of  Gloc.  1I«  for 
faint  pleading  of  him  who  has  the  freehold.     2  Inst.  .323« 

(A  2.)  Of  hiofi  in  reversion  or  remainder. 

So,  by  the  common  law,  if  tenant  for  life,  or  years,  by  collusion,  and  to 
the  fraud  of  him  in  reversion,  permitted  himself  to  be  impleaded,  and  would 
not  vouch  him,  as  he  might,  he  in  reversion,  without  being  vouched,  might 
appearand  enter  into  warranty  for  defence  of  his  right.     2  Inst.  344. 

And  now  by  the  st.  W.  3.  3.  if  tenant  in  dower,  by  courtesy,  for  life,  or  in 
tail,  makes  default,  the  heir,  or  he  in  reversion,  shall  be  admitted  to  answer, 
if  be  comes  before  judgment.     2  Inst.  345. 

So,  if  a  lease  be  to.  A*  and  B.,  and  upon  a  precipe  against  A.  alone,  he 
makes  default,  he  in  reversion  shall  be  received.     2  Inst.  345. 

So,  though  there  be  a  mesne  estate  for  life  between  the  tenant  who  makes 
default,  and  him  in  reversion.     2  Inst.  346. 

So,  if  the  reversion  be  granted  for  life  to  B.,  who  does  not  pray  to  be  re* 
ceived,  the  reversioner  in  fee  may.     2  Inst.  346. 

So,  if  the  tenant  surrenders  to  him  in  reversion,  though  he  has  not  proper- 
ly a  reversion,  he  shall  be  received.     2  Inst.  346. 

So,  he  shall  be  received,  where  the  tenant  pleads  nil  dicilj  or  departs  in 
despite  of  the  court.     2  lost.  346. 

SOf  if  the  teoant  be  only  of  a  rent,  by  equity,  the  reversioner  shall  be  re- 
ceive    2  Inst.  346. 

So,  by  Uie  st.  13  R.  2.  17.  he  in  reversion  who  prays  to  be  received,  shall 
find  surety  of  the  issues  of  the  lancis  in  demand. 

But  the  king  cannot  be  received ;  for  he  cannot  be  a  tenant,  or  in  loco 
teneniis.     2  lost.  346. 

Nor,  he  in  reversion  after  an  estate* tail  general,  or  special ;  for  the  stat- 
ute shall  be  underst^d  of  tenant  in  tail  after  possibility  only.  2  lust.  345.  1 
And.  133.     4  Leo.  51. 

So,  a  reversion  ought  to  be  vested  in  him ;  for  a  condition,  or  possibili- 
ty,  is  not  sufficient.     2  Inst.  345. 

So^  regularly,  a  reversioner  shall  not  be  received,  where  no  reversion  is 
ID  him  at  the  time.     2  Inst.  346. 

So,  if  the  tenant  prays  in  aid  of  him  in  reversion,  who  refuses,  be  shall  not 
be  afterwards  received.     2  Inst.  345. 

(A3.)  Of  a  wife  upon  default  of  her  husband. 

So,  by  the  st.  W.  2.  3.  if  the  husband  be  absent,  or  will  not  defend,  or  will 
render  a^inst  the  will  of  Ws  wife,  si  uxorvenerii  ante  judicium  parata  peten- 
ti  rtsponaere  et  jus  suum  dffendere  admittatur, 
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[*]And  therefore,  in  a  real  action  against  husband  and  wife,  if  the  husband 
by  default,  or  reddition,  loses  the  estate  of  the  wife,  she  shall  be  received. 

e  Inst.  343. 

So,  upon  a  nientdedire.  or  nU  dkit  by  the  husband.     3  Inst*  343. 

So,  upon  faint  pleading  by  the  husband.  Cont.  perPrisot.  R«  ace.  8  E* 
2.  Cont.  Per  Coke,  2  Inst.  343.     (Ace.  Cro.  El.  826.) 

So,  if  the  husband  makes  default  at  the  assizes,  though  jud^ent  is  not 
given  upon  his  default  without  a  trial.     R.  2  Leo.  9. 

So,  upon  a  delEault  by  the  husband  to  the  petit  cape.     1  And.^  18.- 

So,  if  the  husband  pleads  falsely;   as,  non-tenure.     R.  Cro.  El.  826. 

And  it  is  not  a  good  counterplea,  that  the  husband  and  wife,  after  default, 
levied  a  fine  to  a  stranger.     R.  1  And.  18. 

But  if  the  wife  be  not  impleaded  with  her  husband,  the  wife  shall  not  be 
received.     R.  Mo.  242.     1  Leo.  86. 

Yet,  he  in  remainder,  or  reversion,  may  he  received  and  plead  jointtenan* 
cy,  &c.  in  abatement.    R.  Mo.  242.     1  Leo.  86. 

(B)  HOW  THE  PROCEEDING  SHALL  BE  UPON  A  RECEIPT. 

(B  L)  If  the  wife  be  received. 

Ifthe  wife  be  received,  there  need  not  be  a  declaration  de  novo^  for  she 
was  party  to  the  suit  before.    R.  Cro.  El.  826. 

(B  2.)  If  he  in  the  reversion. 

But  where  he  in  reversion,  not  party  to  the  suit,  is  received,  there  shall  be 
a  declaration  de  novo.  Cro.  El.  826.  Cont.  per  Dyer  the  other  J.  ace.  Mo. 
29.  R.  cont.  per  all  the  J.  for,  venitparaius  respondere  to  the  demandaDt, 
and  therefore  be  ought  to  answer  immediately  without  imparlance ;  for  he 
takes  notice  of  the  demand.    Mo.  34. 

(B  9.)  How  the  party  shall  plead. 

,   After  receipt  of  a  tenant  for  years,  he  shall  be  allowed  to  plead  for  the 
safety  of  his  interest.     2  Inst.  324.    Vide  abatement,  (I  31.) 

Tenant  for  years  ought  to  traverse  the  title  of  the  demandant,  or  plead  in 
bar  to  it.    2  Inst.  323,  324. 

(B  4.)  Judgment  by  or  against  tenant  by  receipt. 

Tenant  for  years  cannot  be  received  after  judgment.     2  Inst.  323. 

If  he  be  received  before  judgment,  and  his  plea  allowed,  judgment  shall  be 
only  that  execution  for  the  demandant  be  suspended  during  the  term.  S 
Inst.  324. 

And  though  there  be  such  judgment,  he  shall  pay  his  rent,  shall  be  subject 
to  waste,  &c.    2  Inst*  323. 

RECEIPT  OF   PARCEL. 
Vide  Abatement,  (H51.) 

COURT  OF  RECEIPT  IN  EXCHEQUER. 

Vide  Courts,  (D  4.) 
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[♦]  RECEIVER. 

Vide  Account,  (A  4.  E  5.) 

[RECEIVER-GENERAL.] 

[It  h  not  safficient  tbat  the  receiver-general  swears  to  bis  account  before 
the  5th  April,  to  enable  bim  to  set  insuptr  upon  a  parisb,  unless  the  account 
18  declared  and  passed  within  tbat  time.    Wigbt*  97.3 

RECITAL. 

VideEvn)EHCE,(B5.)— Fait,  (El.)— Grant,  (G  10.)— Pabols,(A  19.)— • 

Pleader,  (C  9.) 

RECITAL  OP  A  STATUTE. 
Vide  Action  upon  Statute  (G — H— I.)-*-Pleader,  (S  S  2.) 

RECOGNIZANCE. 

Yid€  Bail,  (O— P.)— Debt,  (A  3.)— Enfant,  (B  4.)— Forci6le  Entry, 
(D  20,  &c.  26  27.)— Justices  of  Peace,  (B  5, 6, 7, 8.)— Obligation,  (K). 
— ^Parliament,  (L  47.)— Pleader,  (2  W.  10.  34,  35.— 3  L  16.)—  Stat- 

ITTE  StAPLE,  (B). 

RECOMPENCEL 

» 

Vide  DisMES,  (E  10.  17.) 

RECORD. 

(A)  WHAT  IS  MATTER  OF  RECORD,  p.  308. 

(B)  HOW  TRIED,  p.  209. 

(C)  WHAT  WILL  BE  A  MATERIAL  VARIANCE,  p.  209. 

(D)  WHAT  NOT.  p.  210. 

(E)  NO  AVERMENT  AGAINST  A  RECORD,  p.  21 1 . 

(F)  A  RECORD  CANNOT  BE  VARIED,  p.  21 1 . 

(G)  A  RECORD  REMOVED  FROM  ONE  COURT  TO  ANOTHER. 

p.  311. 

[(H)  PROOF  OF  A  RECORD.]  p.  21 1. 

[(I;  WITHDRAWING  A  RECORD.]  p.  211. 

(A)  WHAT  IS  MATTER  OF  RECORD. 

A  record  it  a  memorial  of  a  proceeding  or  act  of  a  court  of  record,  enter- 
ed in  a  roll  of  parcbcnent  for  tbe  preservation  of  it.    Co.  L*  117.  b.  260.  a* 
}  Vide  Croswell  v.  Byrnes,  9  Jobns.  Rep«  287.  } 
Vol.  VII.  27  [*208j 
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[*][And  a  record  found  in  the  proper  office  must  be  intended  to  have  beei 
always  in  the  plight  in  which  it  is  found ;  parol  evidence  shall  not  be 
admitted  to  prov€  that  it  was  once  wrong,  and  has  since  been  altered.  1  BL 
Rep.  664.] 

[A  foreign  judgment  is  not  a  record;  and  therefore  nvl  iiel  record 
is  no  plea  to  an  action  on  such  a  judgment,  though  the  plaintiif  has  call- 
ed it  a  record  in  bis  declaration,  and  concluded  prout  paiet  per  recordunu 
Doug.  1.  ?•] 

fA  roll  is  not  a  record  till  it  is  put  in  the  bundle.    Fort.  355*1 
An  affidavit  read  and  filed  becomes  a  record  of  the  court,  and  cannot  be 
taken  off  the  file.    3  Wils.  371.] 

[If  record  is  lost,  the  court  may  order  a  new  entry.  Str.  141.] 
If  writ  of  inquiry  is  executed,  costs  taxed,  but  final  judgment  not  entered^ 
and  it  is  lost,  the  court  may  order  new  writ  of  inquiry,  and  inquisition  to  be 
made  according  to  the  sherifi^s  notes,  and  the  costs  to  be  indorsed  according 
to  commitment-book.  Str.  1077.  Andr.  12.]  {  Vide  Lyons  v.  Gregory,  3 
Hen.  &  Munf.  237.  | 

[An  extent  and  inquisition  being  lost,  may,  on  motion,  be  new  engrossed 
from  the  sheriff's  minutes  signed  by  the  jury.  Bunb.  88.  N.  B.  Defendant 
consented  ;  and  dissent.  Montague  B.] 

I  The  nm/>rtti«  record  is  amendable  bv  the  issue  roll,  on  payment  of  costs. 
Tower  T>.  Wilson,  3  Caines'  Rep.  151.  Vide  Livingston  v.  Rogers,  1  Caines* 
Rep.  587.  Per  Kent,  J.  } 

[So,  a  new  postea  may  be  made  from  the  record  above,  and  the  minutes 
in  the  associate's  book.    Str.  1264.] 

[After  verdict,  record  of  nisi  prius^  and  writ  of  haisas  eorpta  jurat. 
lost,  new  record  and  writ  may  be  made  out,  and  verdict  returned.  Barnes, 
466.1 

[If  judgment-roll  is  carried  in  and  doquetted,  and  then  lost,  a  new  roll 
may  be  filed,  on  motion,  many  years  afterwards.  Str.  833.]  {  Vide  Jackson 
V.  Hammond,  1  Caines'  Rep.  496. 

Defects  in  the  record  are  not  amendable ;  as  where  a  second  trial  has 
been  had  without  an  award  of  a  venire  de  novo*  Livingston  v.  Rogers,  1 
Caines'  Rep.  583. 

Neither  the  report  of  the  judge,  at  nisiprius^  nor  the  reasons  for  the  opin- 
ion of  the  court,  nor  papers  and  documents  filed  in  a  cause,  are  parts 
of  the  record.  Coolidge  v.  Inglee,  13  Mass.  Rep.  50.  Vide  Levell  v.  Ar- 
nold, 2  Munf.  167. 

Nor  a  bill  of  injunction  and  the  proceedings  thereon.  Hite  v.  Wilson,  2 
Hen.  &  Munf.  268.  | 

(B)  HOW  TRIED. 

A  record  is  of  so  high  a  nature,  that  it  can  be  tried  only  by  itself.    Co*  L«. 
II 7.  b.  {  Vide  Croswell  v.  Byrns,  9  Johns.  Rep.  287.  |    Vide  Trial  (A) . 

If  issue  be  upon  nvl  iiel  record^  where  the  record  is  alleged  in  the  same 
court,  day  shall  oe  given  for  the  inspection. 

\  In  such  case,  a  copy  of  the  record  cannot  be  given  in  evidence  ;  bat 
the  original  must  be  produced  for  inspection.  Burk  v.  Tregg,  2  VVash. 
215.  I 

If  there  was  such  a  record  at  the  time  of  the  plea,  the  issue  shall  be  for 
the  plaintiff,  though  there  be  a  discontinuance  entered  upon  the  record 
fore  the  day  given  for  producing  it.    R.  1  Sal.  329. 
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Bat  i(  nut  till  record  be  pleaded  as  to  a  judgment,  outlawry,  &c.  and  be« 
lore  (he  day  given  for  producing  the  judgment,  &c.  it  is  reversed  by  error ; 
tlM  issue  shall  be  for  the  defendant ;  for  by  the  reversal  it  is  annulled  ab  in- 
itio.    1  Sal.  329. 

(C)  WHAT  WILL  BE  A  MATERIAL  VARIANCE. 

Jf  a  man  pleads  nid  tiel  record^  and  there  be  a  material  variance  betireen 
fhe  record  itself,  and  the  record  pleaded,  it  will  be  a  failure  of  the  record  ; 
as,ifa  recognizance  be  taken  before  a  judge  in  his  chambers,  and  a  scire  facias 
is  sued  upon  a  recognizance  before  the  justices  m  court.     R.  Mod.  Ca»  42. 
Vide  Pleader,  (3  B  1 3.) 

(If  in  debt  on  judgment  of  Hilary  term,  and  nul  tiel  record  pleaded,  it  ap- 
pears to  be  a  judgment  of  Easter  term.     Fort.  35S.J 

If  the  name  of  any  partpr,  his  abode,  or  addition  varies.     1  Rol.  754. 1.  d. 

Or,  there  are  more  or  fewer  persons  parties.     1  Rol.  753*  1.  45. 

t^'\\{  it  be  for  different  parcels.     3  Co.  2.  a. 

Or,  different  damages  are  recovered.     1  Rol.  754. 1.  40. 

If  in  trespass  for  an  assualt,  15th  May,  9  W.  3.iind  detaining  for  twenty 
days,  the  defendant  pleads  a  recovery  for  the  same  trespass,  against  a 
joint-trespasser,  and  the  record  is  for  an  assault  14th  May,  and  detaining  for 
ten  days ;  where  there  is  not  an  express  averment  that  they  are  the  same* 
R.  Lat.  945. 

If  a  recovery  be  recited  to  be  upon  an  affirmation  by  A.,  B.,  and  C,  and 
the  record  is  by  A.  and  B.  only.    R.  Mo.  Ca.  168. 

[If  certiorari  to  remove  conviction  against  A.  and  his  wife,  and  the  return 
be  of  conviction  against  A.  only ;  for  this  variance  the  certiorari  will  be  quash- 
ed.    Str.  116.] 

[If  judgment  is  on  several  promises,  and  entire  damages,  and  the  scire 
fisciaa  recites  agusdam  promissionisy  it  is  variance,  and  cannot  be  amended. 
Str.  892*) 

[It  plaintifi^  in  an  action  against  sheriff,  says^  that  by  precept  of  the  Icings 
&c  and  on  tml  tiel  record  it  appears  to  be  a  bill  of  Middlesex,  judgment 
ahali  be,  quod perfecit  recordum.     Str.  1069.] 

(D)  WHAT  NOT. 

But  if  a  record  has  not  a  material  variance,  it  is  not  a  failure  of  record  ; 
at,  if  in  an  action  upon  the  case  for  a  conspiracy  in  indicting  of  barre- 
tiy,  it  be  alleged  that  it  was  coram  justidarios  de  P.  necnon  ad  diversasfeloni" 
aSf  &c»  and  the  indictment  was  before  justices  of  the  peace,  without  more ; 
Ibr,  as  justices  of  the  peace,  they  may  take  the  indictment.  R.  2  Cro.  32. 
Yel.  46. 

If  to  a  recognizance  pleaded,  nul  tiel  record  be  applied,  and  thereupon  a 
recognizance  with  a  condition  be  produced.     PI.  Com.  1 4.  b. 

If  to  an  information,  a  prior  information,  tSth  April,  14  Jac.  for  the  same 
emose  be  pleaded,  and  upon  ntd  tiel  record  an  information,  29th  April,  with- 
out other  variance,  be  produced ;  for  it  was  prior.     R.  Hob.  209. 

In  trespass,  the  defendant  justifies  by  an  execution  out  of  an  inferior  court, 
where  a  plaint  was,  and  afterwards,  viz.  3  Oct.  34  Car.  2.  judgment,  &c. 
md  Hel  record,  the  record  of  the Juclgment  produced  was  25th  December,  34 
Car.  ^.  yet  a  good  execution.    Dub.  3  Lev.  243. 
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If  a  variance  be  ia  the  style  of  the  king,  as,  if  Scotland  be  omitted*  S 
Mod.  338« 

[If  the  record  has  a  date  in  words  at  length,  and  George  now  king,  and 
the  replication  has  the  date  in  figures,  and  also  in  words  at  knsth  interlinedi 
and  Geoi^e  the  Second,  now  kin||,  it  is  no  variance ;  fqr  tl^e  ^gures  and  the 
Second  shall  be  rejected  as  surplcisage.     B.  R*  H.  13K] 

If  the  judgment  pleaded  be  in  cw*  Q. protect,  ^nglia  et  domin.  tt  territory 
adinde  spe^ian*^  and  in  the  record  produced  {territor*)  is  omitted.  R«  3  Mod* 
22T, 

If  a  patent  be  pleaded  without  mention  of  a  date,  and  upop  nul  tiel  record^ 
a  patent  be  produced  with  a  date.     SO  H.  7.  7.  a. 

If  the  record  produced  varies  qoly  in  the  process,  or  continuances,  (being 
out  of  an  inferior  court,)  it  is  not  material.     R.  Hob. 

[*]lf  a  fine  with  proclao^ations  be  pleaded.  An.  30  H.  8.  but  the  record 
produced  ^as  proclamations,  Pasch.  Mich,  and  Hil.  An.  30  H.  8.  and  the 
proclamations  of  Trin.  are  entered  without  mention  of  the  year  ;  for,  of  ne-« 
ce^sity,  it  must  be  the  same  year.     R.  Py.  234. 

[On  nul  tiel  record,  Segraye  for  Seagrave,  no  varis^nce,  quia  idem  eonnat. 
Str.  889.] 

[Declaration  for  damages  on|y,  recofd  for  damages  and  costs,  is  not  mate- 
pat*     Barnej,  274.] 

(E)  NO  AVERMENT  AGAINST  A  RECORD. 

A  record  is  of  so  high  a  nature,  that  no  averment  can  be  taken  against  the 
Record.  Co.  L.  260.  a.  |  Green  v*  Ovington,  16  Johns.  Rep.  55*  Vide 
Wight  V.  Molt,  Kirby ,  1 54.  } 

go,  though  the  matter  be  only  supposed  by  the  record  ;  as,  if  a  fine  be  of 
land  in  A.  and  B.,  it  cannot  be  averred  that  there  is  no  such  vill  as  A.     1 
Leo.  82.  ' 

[The  record  of  a  court  of  competent  jurisdiction,  imports  incontroverti- 
"^le  verity  as  to  all  the  proceedings  ^hich  it  sets  forth  as  having  taken  place  -, 
an  averment  to  the  contrary,  therefore,  ip  pleading,  cannot  be  made.  2  M. 
&  Sfl  565.] 

(F)  A  RECORD  CANNOT  BE  VARIED. 

So,  regularly,  a  thing  entered  upon  recdrd,  cannot  be  varied. 

So,  in  the  same  term,  an  act  of  the  party,  entered  upon  record,  shall  not 
be  varied  ;  as,  a  nonsuit  or  default.     Sal.  567. 

A  default  of  the  defendant  in  ejectment  to  confess  lease,  entry,  and  ouster, 
though  the  plaintiff  consents.    Ri  Sal.  566. 

But  the  act  of  the  court  may  be  varied  in  the  same  term.    Sal.  567. 

[An  alteration  in  a  record  cannot  be  made  without  leave  of  the  court,  even 
with  the  consent  of  the  opposite  party.  '  7  T,  R.  475.] 

(G)  RECORD  REMOVED  FROM  ONE   COURT  TO  ANOTHER. 

How  a  record  shall  be  removed  for  error,  vide  Pleader,  (3  B  13.) 
How  bj 'certiorari,  vide  Certiorari,  (A  1,  &c.) 

A  record  removed  out  of  another  court  into  B.  R.  can  never  be  remand- 
ed after  it  is  filed,  in  the  same  or  in  another  term.     R.  1  Sal.  352. 

[*2nj  * 


Meeord  removed  from  me  court  to  another.  209 

[(H)  PROOF  OF  A  RECORD.] 

[It  is  tafficieot  proof  of  the  copy  of  a  record,  Ihat  the  original  was  read  to 
the  witDCiB  b^  the  proper  officer,  and  that  the  copy  agreed.] 

[(I)  WITHDRAWING  A  RECORD.] 

[A  record  may  be  withdrawn  unconditionally  on  a  fair  presumption  arising 
that  an  impartial  trial  cannot  be  had.] 

Vide  more  concerning  Record  in  Amendment,  (K  1,  2. — N.) — Enquest, 
(A  2, 3.) — ^Estoppel, (A  1. — E  1,  &c.) — Evidence,  (A  I,  &c.) — Forfeiture, 
(A  2.)— Imprisonment,  (H  l.)--TPIeadcr,  (E  18.— F   20.— G  6.— P  2.— S 

14.  16.— 3 B  13.)— Fr«rogative,(D66.)— Retorn,  (E  4.)— Sewers,  (D) 

Trial,  (A), 

'      HNUL  TIEL  RECORD, 
Vide  Pleader,  (2  W  13.) 

RECORDARE. 

Vide  Ancient  Demesne,  (G  5.) — Droit,  (B  6.)— ^Pleader,  (3  K  8.) 

RECORDER. 

Vide  Frai^cbises,  (F  24.) 

JIPCORDER  OF  LONDON, 
Vide  CERTincATE,  (B),— London,  (E). 

RECOVERY. 

<A)  RECOVERY,  mfni. 

(B)  COMMON  RECOVERY. 

(B  1.)  By  whom  it  may  be  suffered,  p.  213. 

{B2.)  By  whom  not  p.  214. 

(B  3.)  Who  shall  be  a  good  tenant  to  the    pradpe. 

p.  21A. 
(B  4.  a.)  What  the  effect  will  be,  if  there  be  not  a  good 

tenant,  p.  217. 
XB4.b.)  Writ  of  summons.]  p.  217. 
'(B  4.  c.)  Vouching.]  p.  217. 
(B  4.  do  Miscellaneous.]  p.  217. 
f  B  6.)  The  effect  of  a  recovery,  p.  218. 
(B  6.)  When  it  may  be  falsified  : — ^by  the  issue  in  tail. 

p.  218. 
(B  7.)  By  him  in  reversion  or  remainder,  p.  218. 
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(B  8.)  Br  a  teimor  for  years,  p.  21 8« 

(B  9.)  Howthe  proceeaiiig  shaU  be.  p.  219. 

(A)  RECOVERY. 

A  recovery  ib,  when  a  man  obtains  or  recovers  his  right  in  lands  or  goods, 
&c.  bj  judgment  or  trial  at  law.     Co.  L*  154.  a. 
And  every  recovery  is  feigned  (which  is  usually  called  a  common  recover/) 

or  real. 

[Common  recoveries  are  now  a  mere  form  of  conveyance,  allowed  (under 
certain  circumstances  of  form  and  ceremony)  to  tenants  in  tail  in  possession, 
generally ;  and  to  tenants  in  tail  in  remainder,  with  consent  of  the  owner  of 
the  first  estate  for  life.     1  B.  M.  60.] 

[And  therefore  are  expounded  more  liberally  than  adverse  suits.  Cowp. 
346.] 

[*J(B)  COMMON  RECOVERY. 
(B  1.)  By  whom  it  may  be  suffered. 

A  common  recovery  may  be  suffered  by  him  who  has  an  estate  in  fee. 

Or,  by  him  who  has  an  estate-tail  in  possession. 

[And  if  a  man  devise  to  his  daughter  an  express  estate-tail,  but  afterwards 

say  such  devise  shall  be  void  as  to  inheritance  of  heirs ;  if  she  die  withoat 

'  children,  and  the  estate  shall  descend  to  his  heir  male,  a  recovery  suffered 

by  the  daughter  is  good,  though  she  afterwards  die  without  issue.    Cowp. 

379.1 

So,  the  tenant  for  life,  and  remainder*man  in  tail,  may  join  to  suffer  a  com- 
mon recovery.  R.^  10  Co.  44,  45.  Cro.  El.  570.  Mo.  690.  Vide  Es- 
tates, (B  27.) 

[Tenant  for  life  in  possession  and  a  remainder-man  in  tail,  may,  notwitb- 
standing  the  intervention  of  intermediate  estates,  suffer  a  recovery.  Co. 
L.  204.  b.  But  such  recovery  will  only  bar  the  estate-tail ;  and  the  subse- 
quent remainder ;  it  will  not  afiect  the  intermediate  estates.     Dace.  Ibid.f 

[If  A.,  tenant  for  years,  with  remainder  to  B.  for  life,  remainder  to  the 
first  and  other  sons  of  6.  in  tail,  remainder  to  B.  himself  in  tail,  join  with  B. 
in  a  lease  and  release  to  make  a  tenant  to  the  pracipBj  and  suffer  a  recovery  i 
the  estate-tail  limited  to  the  sons  of  B.  is  not  devested  by  the  recovery  ; 
only  the  remainder  to  B.  in  tail,  subsequent  to  the  remainder  in  tail  to  his 
first  and  other  sons,  is  barred.     1  Term  Rep.  738.] 

So,  husband  and  wife,  seised  in  right  of  the  wife,  may  suffer  a  recovery  of 
the  inheritance  of  the  wife.  2  Rol.  395.  1.  44.  Vide  Baron  and  Feme, 
(G  2.) 

[If  A.  devise  lands  to  B.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  ia 
trust  for  C.  and  the  heirs  of  her  body,  remainder  to  B.  in  fee,  on  condition 
that  he  marry  C.  which  he  offers  to  do,  and  she  refuses  and  marries  anoth- 
er, and  at  full  age  suffers  a  recovery  with  her  husband,  this  bars  the  remain- 
der, though  without  a  fine.     C.  T.  T«  164.] 

So,  they  may  join  a  recovery,  where  they  are  jointly  seised  of  an  estate, 
before  or  after  marriage.     Vide  Baron  and  Feme,  (G  2.) 

So,  a.recovery  by  the  husband  alone,  as  vouchee,  will  be  good  against  nil 
but  the  wife,  where  they  are  jointly  seised  for  life,  remainder  to  the  husband 
in  tail.     Ibid. 
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So,  if  they  were  tenants  in  special  tail,  remainder  to  the  husband  in  tail, 
remainder  over,  it  will  be  a  bar  to  all  remainders. 

So,  a  recovery  upon  apracipe  against  the  husband  alpne,  where  thejr  were 
joint-tenants  for  lite,  before  the  coverture  remainder  to  the  husband  in  tail, 
will  be  good  for  a  moiety.     R.  Mo.  95. 

So,  a  recovery  by  an'  infant,  as  vouchee,  by  his  guardian,  will  be  good. 
Vide  Enfant,  (B  2.) 

So,  if  he  appears  by  attorney,  or  in  person,  it  shall  be  good,  till  it  be  de- 
feated by  error.     Vide  Enfant,  (B  2.) 

fBy  St.  14  G.  2.  c.  20.  s.  4.  purchaser  for  valuable  consideration,  after 
twenty  years,  producing  the  deed  to  make  tenant  to  the  writ,  and  declaring 
the  uses ;  sacb  deed  shall  be  evidence  that  the  recovery  was  duly  suflfered, 
provided  the  person  making  the  deed  had  sufficient  estate  and  power.] 

r  [*](B2.)  By  .whom  not 

But  a  recovery  sufiered  by  tenant  for  life,  is  not  good  ;  for  by  the  st.  32 
H.  8.  3K  and  14  EL  8.  it  will  be  a  forfeiture,  for  which  he  in  remainder  may 
enter,  after  or  before  execution.     R.  1  Co.  1 5. 

Though  be  conveys  to  another  in  fee,  who  suffers  a  common  recovery,  in 
which  the  tenant  for  life  is  vouchee.     R.  1  Co.  15.    Mo.  271. 

[A.  is  tenant  for  life  with  remainder  in  fee  to  his  heirs  male  or  female,  if 
he  nad  any  ;  and  if  he  had  none,  then  a  remainder  over ;  and  suffers  a  reco- 
Tery,  whereby  all  the  remainders,  being  contingent,  were  barred.  5  T.  R* 
299.     1  Ld.  Raym.  203.1 

So,  if  there  be  tenant  fer  life,  remainder  to  B.,  in  tail,  a  recovery  by  B« 
is  void,  and  does  not  bind  his  issue  by  estopptL     R.  Mo.  256* 

So,  if  A.  tenant  in  tail,  enfeofls  B.,  who  re-enfeoffs  A.,  C,  and  D.,  for  the 
life  of  A.,  remainder  to  F.  in  fee,  and  a  recovery  is  had  against  A.,  and  af- 
ter his  death  C.  and  D.  enter ;  this  recovery  binds  the  feoffees  C.  and  D. 
•oW  during  the  life  of  A.     R.  1  And.  44« 

So,  a  common  recovery  by  him,  who  is  not  seised  in  privity  of  the  estate- 
tail,  doeanot  bar  the  entail  or  remainders.     2  Rol.  394.  I.  40. 

As,  if  tenant  for  life,  remainder  to  B.  in  t^il,  be  disseised,  and  the  disseisor 
en£DO&  6.  who  suffers  a  recovery,  it  does  not  bar  the  entail ;  for  B.  was  not 
seked  of  it,  and  the  recompence  does  not  extend  to  it«  R.  3  Co.  59*  2 
Rol*  395. 1.  5* 

So»  a  recovery  by  tenant  in  tail,  a(ler  an  attainder  for  treason,  does  not 
bar  the  remainders.    2  RoK  394. 1.  37. 

So«  if  an  eldest  son,  inheritable  to  the  entail,  enfeoffs  A.  against  whom  a 
fTizcipt  is  had  with  a  voucher  of  the  son,  who  afterwards  dies  without  issue, 
in  the  life  of  tenant  in  tail ;  the  recovery  does  not  bar  the  younger  son  of 
the  tenant  in  tail.    R*  1  And.  44. 

So,  a  common  recovery  by  husband  alone^  seised  in  right  of  his  wife,  does 
not  bar  her  estate.    2  Rol.  394. 1.10. 

So^  a  recovery  by  an  infant  does  not  bar  him.  2  Rol.  395. 1.  45.  Vide 
rate,  (B  1.) 

[A  recovery  ought  not  to  be  supported  where  the  parties  had  no  power 
to  fiufier  it  $  andstat.  14  G.  2.  c.  20.  proceeds  upon  their  having  power  to 
sufler  it.     1  B.  M.  60.] 

£A  secret  feoffment  under  a  naked  possession  is  not  sufficient  to  support 
a  conunon  recovery  sufiered  by  the  remainder-man.     Ibid.] 

([Those  who  have  no  power  to  suffer  a  recovery,  shall  not,  by  making  an 
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estate ^y  wrong,  or  fraud,  or  practice,  bar  those  in  remainder  or  reversion ; 
and  such  estate  is  no  estate  in  law.     Ibid.] 

[A  recovery,  which  the  parties  had  no  power  to  suffer  directly,  and  with- 
out such  fraudulent  estate,  shall  not  be  made  good  by  wrong  and  fraud. 
Ibid.] 

'  [A  feoffee  to  the  intent  to  be  tenant  to  the  precipe  is  a  mere  instmrnent 
for  one  purpose  of  form  only  ;  and  a  man,  by  his  own  injurious  feoffment, 
shall  not  acquire  an  advantage  to  himself ;  an  act  founded  on  wrong,  shall 
not,  by  virtue  of  the  crime  itself,  become  legal,  for  the  author's  advantage. 
Ibid.] 

[If  A.,  tenant  in  tail- remainder,  after  the  death  of  B.  jointress,  tenant 
for  life  in  possession,  recovers  in  ejectment  against  her,  and  enters,  and  has 
possession,  but  B.  is  not  ousted,  nor  A.  seised,  and  A.  enfeoffi  C.  [*]to  make 
him  tenant  to  the  pracipe^  and  a  recovery  is  thereupon  suffered,  it  is  void  ; 
for  A.  is  not  a  disseisor,  nor  is  his  feoffment  a  disseisin.  Ibid.  Vide  Cowp. 
702.] 

(B  3.)  Who  shall  be  a  good  tenant  to  thej^r^c^^. 

In  every  common  recovery  there  ought  to  be  a  good  tenant  to  the  precipe  ; 
and  therefore  if  the  tenant  bad  not  the  freehold  at  the  time  of  the  re- 
covery, it  will  be  error.     [6  T.  R.  708.] 

[Actual  seisin  is  necessary  to  a  recovery  suffered  of  an  estate-tail ;  so  that 
if  suffered  by  remainder-man,  surrender  of  life  estate  must  appear.  2  Burr. 
1065.] 

[A  common  recovery  is  valid  against  parties  and  privies,  though  there  be 
DO  good  tenant  to  the  praeipe.     2  N.  R«  491  •] 

[Limitation  to  A.  for  ninety-nine  years,  if  he  so  long  live,  '*  and  from  and 
after  the  death  of  A.  or  other  sooner  determination  of  the  estate  limited  to 
A.  for  ninety- nine  years,  then  to  trustees  during  the  life  of  A.  to  preserve 
contingent  remainders,  and  after  the  end  or  other  sooner  determination  of 
the  said  term,  then  to  the  first  son  of  the  body  of  A.  in  tail  male,"  with  di- 
vers remainders  over :  A.,  together  with  his  son  B.,  levied  a  fine  and  sofier- 
ed  a  recovery,  and  both  died  :  it  was  holden,  that  the  limitation  to  B.  was 
a  good  limitation ;  that  the  limitation  to  the  trustees  was  a  vested  remain- 
der; that  the  freehold  was  in  them  at  the  time  of  levying  the  fine,  conse- 
quently that  the  fine  did  not  make  a  good  tenant  to  the  j9r(Bct]pe,  and  Uiat  the 
recovery  did  not  bar  either  the  remainder  to  B.  or  the  subsequent  reaiain- 
ders.     Wils.  327.     4  Bro.  P.  C.  405.     3  Atk.  135.  S.  C] 

As,  if  A.  be  tenant  for  life,  remainder  to  B.  in  tail,  and  the  pr<tcipt  be 
against  B.     1  Vent.  360.     3  Co.  6.  b. 

Or,  against  A.  and  B.,  for  B.  has  nothing  in  the  freehold.  Dy.  252.  b. 
3  Co.  6.  b. 

So-,  if  by  fine  an  estate  be  given  to  husband  and  wife  for  their  lives,  and 
the  pracipe  be  against  the  husband  alone  ;  for  they  take  by  entireties,  and 
the  husband  alone  has  nothing.  R.  3  Co.  5.  a.  Mo.  210.  1  And.  162. 
R.  Sal.  56JB. 

So,  if  the  husband  alone,  by  lease  and  release,  conveys  to  B.  ^nd  a  pracipe 
be  against  B. ;  for  the  husband  cannot  dispose  of  any  part  of  the  land. 
Semb.  3  Co.  5.  a. 

But  it  will  be  good,  if  he  had  the  freehold  at  the  time  of  the  recovery, 
though  it  was  upon  a  defeasible  title ;  as,  by  feoffment,  as  well  as  bjr  fine  of 
tenant  in  tail,  though  this  was  a  discontinuance. 

By  bargain  and  sale  of  the  tenant  in  tail. 
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[Though  the  bftrsaiD  and  sale  was  not  iDrolied  till  the  recovery  connplet- 
ed«    C.  T.  T,  16471 

Or,  lease  mnA  release* 

Thon^  the  bargainee  was  made  tenant  to  the  precipe  before  inrolment, 
if  tbe  deed  be  afterwards  inroiled.  I  Vent.  360.  Cont*  per  Hofo.  Godb. 
^18.  bat  ttiis  seems  misreported.     2  Rol«  394.  t*  40. 

Ifbe  be  made  tenant  of  tbe  freehoM  by  tbe  uses  declared  of  a  fine,  which 
is  afterwards  reversed*     R.  Sah  56B. 

If  tenant  for  life  surrenders  to  him  in  reversion,  or  remainder,  upon  con^. 
dttieii,  and  afterwards  a  prcscipe  is  brought  against  him  in  reversion  or  re- 
mainder; though  immediately  after  the  recovery,  the  tenant  fov  life  re-en- 
ters for  the  condition  broken.     Semb.  Skin.  3.  63* 

\^^^\(  tenant  in  tail  levies  a  fine  to  A.  and  his  heirs,  to  the  intent  to  make 
bim  tenant  to  the  prttexpt^  and  seven  years  afterwards  a  pracipe  is  brought 
against  A.  who  vouches  the  tenant  in  tail ;  be  shall  be  a  ffood  tenant,  though 
no  use  be  declared  to  him  by  writing,  since  the  st.  29  Car.  2.  3.  R.  Eq« 
R.  17. 

So,  if  tenant  in  tail,  and  a  stranger  who  has  nothing,  are  tenants  to  the 
prmcipe^  it  will  be  good.     1  Vent.  358^     R.  PL  Com«  514.     Skin.  3; 

Sa,  if  tenant  for  Kfe  surrenders  to  B.  in  reversion  (who  is  made  tenant  to  the 
precipe)  at  aoy  time  before  the  recovery  suffered ;  though  the  judgment  re* 
lates  to  tbe  first  day  of  the  term.     Per  two  J.  Noy,  126. 

So,  irapriBct]pe  be  against  A.  returnable  loth  Mart.,  and  A.  then  appears 
and  vouches  B.  tenant  in  tail,  against  whom  a  summons  ad  warruntizandum 
goes,  returnable  Oct.  Pur.,  undl  B.  by  lease  and  release,  1st  and  2d  Jan.  be- 
fore conveys  to  A.  for  life ;  it  is  sufficient  to  make  him  a  good  tenant  to  the 
pritcipt^  though  he  was  not  so  at  his  appearance  or  voucher.  R*  &  AIT.  in 
error,  Sal.  569.    Comk  425. 

So,  it  is  sufficient  If  he  be  a  good  (ooant  at  any  time  before  the  recovery 
had,  viz.  the  judgment,    Sal.  569.     Sho.  347. 

[The  possession  of  the  particular  tenant  renders  inoperative,  as  against 
strangers,  a  fine  levied  by  tbe  remainder-man.     2  N.  R.  l.J 

jfTeoaot  to  (he  j>r(sc^€  residing  in  London  received  at  bar  by  attorney* 
5  Taunt.  355.} 

£The  deeds  making  a  tenant  to  the  pradpt  (under  st.  14  Geo.  2.  c,  20.) 
be  executed  at  any  time  within  the  term  in  which  the  recovery  is  suffered, 
though  after  seisin  delivered.     2  H.  Bl.  46  ;  5  T.  R.  177.] 

[The  executing  by  an  officer  of  a  writ  of  possession  on  the  16th  of  No- 
vember, and  subsequent  acknowledgment  by  the  tenant  in  possession,  who 
was  not  displaced  of  the  pTaintiiTs  title,  is  sufficient  seisin  to  warrant  a  fine  of 
Michaelmas  term  actually  levied  on  the  9th.     1 1  East,  495.] 

\St%nbU^  that  in  the  absence  of  fraud,  the  receipt  of  rent  after  a  fine  levi- 
ed for  a  period  antecedent  to  the  levy,  is  evidence  of  seisin.     1 1  East,  495.] 

[Return  of  writ  of  entry  in  a  recovery  adapted  to  the  time  of  taking  the 
acknowledgment.     5  Taunt.  259.] 

[By  Stat.  14  Geo.  2.  c.  20.  corn.non  recovery  of  prembesiu  lease  for  lives 
are  valid,  without  surrender  of  sucli  leases,  or  Che  tenant^s  joining  to  make  a 
te«ia  Dt  to  the  w  rtt.] 

[s*  2.  But  not  unless  the  person  entitled  to  the  first  estate  for  life,  or 
greater  estate  afier  tbe^piration  of  such  lease,  shall  convey  an  estate  for 
life  at  least  to  the  tenant  of  tliQ  wrt(«] 
[s.  3.  And  this  shall  ooi  prejudice  the  estate  of  tbe  lessee.] 
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[s  5.  After  twenty  years  it  shall  be  good,  though  the  deed  to  make  the 
tenant  do  not  appear.] 

[s.  6.  Recovery  shall  be  good,  though  the  fine  or  deed,  making  the  ten- 
ant|  should  be  levied  or  executed  after  judgment  in  the  recovery,  and  the 
writ  of  seisin  awarded,  provided  it  is  the  same  in  term*] 

[Where  the  deeds  to  make  a  tenant  to  ihe  precipe  were  not  executed  un- 
til after  the  execution  of  the  writ  of  seisin  ;  still  the  recoveiy  was  holdeh 
good  because  the  deeds  were  executed  in  the  same  term  in  which  the  recov- 
ery was  suffered.     2  H.  Bl.  47.  B.  R.     E.  33  Geo.  3.     5  T.  R.  1 77.] 

[*][lf  tenant  in  tail  in  remainder  sufier  a  recovery,  it  shall  be  presumed 
after  a  long  time,  (as  forty  years,)  that  tenant  for  life  in  possession  surren- 
dered.    Str.  1129.] 

[But  here  was  also  an  entr^  in  the  attorney's  debt-book,  he  being  then 
dead,  of  drawing  and  engrossing  surrender  from  tenant  for  life,  motner  to 
the  tenant  in  tail ',  and  the  bill  was  paid.  2  B.  M.  1065«] 
.*[0n  an  old  recofVery,  where  no  deed  appears,  a  proper  tenant  to  the  pro- 
cipe  shall  be  presumed  ;  but  if  a  deed  appears  wherein  proper  parties  did 
not  join,  and  the  uses  are  declared  to  he  warranted  by  such  deed,  the  court 
will  not  presume  there  is  any  other.     Str.  1 267>] 

[When  one  .has  power  to  suffer  a  recovery,  it  shall  be  presumed  all  is 
lightly  done,  unless  something  appears. to  the  contrary.     Ibid.] 

FBut  there  can  be  no  presumption  where  there  is  no  ground  for  it.    Ibid.] 

[The  supposition  that  tenant  in  tail  would  not  suffer  a  recovery,  without 
getting  a  surrender  of  life*estate,  forms  no  presumption.     Ibid.] 
•  [A  long  possession  by  tenant  in  tail,  after  death  of  tenant  for  life,  doth 
leave  ground  of  presumption.     Ibid.] 

(B  4,  a.)  What  effect  there  will  be,  if  there  be  not  a  good 

tenant. 

If  there  be  not  a  tenant  of  the  freehold  tenant  to  the  prascipty  the  recov- 
ery wHl  be  void. 

And,  therefore,  if  a  recovery  be  pleaded  in  bar,  the  plaintiff  may  say, 
that  the  party  named  tenant  non  ienniU     Jon.  352,  353. 

But  if  it  be  found  that  the  person  named  tenant  was  tenant  for  part,  the 
recovery  will  be  good  for  so  much,  though  void  for  the  residue.  R*  Jon* 
3*53.  374. 

[(B  4.  b.)  Writ  of  summons.] 

[The  court  will  not  enlarge  the  return  of  a  writ  of  summons  in  a  comm<Mi 
recovery,  so  as  to  make  a  term  intervene  between  the  ttsU  and  the  return. 
2  BIk.  1201.     Id.  1223.] 

[If  the  return  of  a  writ  of  summons  in  a  common  recovery,  be  on  Sunday, 
and  the  vouchee  die  on  that  day,  the  recovery  is  bad.  3  Burr.  1595  \  I 
Blk.  496.  526.] 

t(B  4.  c.)  Vouching.] 

[Where  there  are  more  vouchers  than  one,  the  warrant  for  each  may  be 
on  a  separate  parchment.     1  B.  &  P.  31.] 

[Separate  warrants  of  attorney,  though  on  the  same  parchment,  will  not 
support  a  joint  voucher.     3  B.  &.  P.  361  .J 

[It  is  no  objection  that  the  tenant  in  possession  is  vouched  jointly 
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otberty  whether  strangers  or  remainder-meD,  who  vouch  over  the  commoii 
Taacbee^     3  Taont.  59.] 

[(B  4.  d.)  Miscellaneous.] 

[The  court  will  not  record  the  tenant's  appearance  of  a  subsequent  term 
as  of  a  prior  teim*     4  Taunt.  589*} 

[The  court  permitted  a  recovery  to  be  completed  nunc  pro  iunc^  which 
JmJ  been  delayed  by  the  obstinacy  of  one  of  several  vouchees.  4  Taunt. 
618.J 

[*](B  5.)\The  effect  of  a  recovery. 

How  recovery  by  judgment,  &c.  shall  be  executed,  vide  Execution,  (A  % 
6.)— Fine,  (E  15.) 

A  jadjeinent  semper  pro  veritate  accipUur^     Co.  L.  39.  a. 

And,  therefore,  by  the  common  law,  a  party,  or  privy  to  the  judgment, 
can  never  fiiisify  the  same  recovery. 

So,(he  issue  in  tail  cannot  falsify  recovery  against  tenant  in  tail,  after  a 
verdict,  in  flie  point  tried.    Co.  L.  361.  a. 

Nor,  a  wife  after  the  death  of  her  husband,  upon  a  recovery  against  tiie 
husband.     3  last.  350. 

So,  beinremainder  or  reversion,  or  any,  who  derive  an  interest  under 
bim,  cannot  falsify  a  common  recovery  by  tenant  in  tail.     1  Co.  63.  b. 

So,  if  ttiere  was  a  term  for  years,  and  afterwards  a  recovery  against  the 
tenant  of  the  freehold,  the  termor  by  the  common  law,  could  not  falsify 
the  recovery,  though  it  was  by  collusion.    Co.  L.  46.  a.  3  Inst.  3^3. 

[If  tenant  in  tail  mortgage  for  years,  and  suffer  a  recovery  afterwards, 
that  shall  let  in  the  mortgage,  and  all  other  incumbrances  made  by  himselft 
1  WiU.  276.] 

(B  6.)  When  it  may  be  falsified  :— By  the  issue  in  tail. 

But  if  a  recovery  be  against  tenant  in  tail  by  default,  the  issue  in  tail  may 
falsify  itf  if  it  was  upon  a  false  title ;  as,  if  A.  recovers  against  tenant  in  tail, 
in  a  writ  of  entry  upon  a  dhteisin  alleged  by  him  of  the  grandfather  of  A., 
and  after  default  execution  issued  ;  the  issue  in  tail  may  have  a /ormedon, 
and  if  the  recovery  be  pleaded,  may  say,  ttiat  tenant  in  toil  did  not  disseise 
the  grandfather  of  A.     Lit.  s.  688. 

So,  if  a  recovery  be  against  tenant  in  tail  by  nt/  dicUi  confession  or  demur* 
rer.    Co.  L.  361.  a. 

So,  if  a  recovery  be  against  tenant  in  tail  by  verdict,  though  the  issue'in 
tail  cannot  falsify  it  in  the  point  tried,  he  may  falsify  it  by  collateral  matter ; 
at,  by  a  collateral  warranty,  or  a  release,  not  pleaded  by  the  tenant  in  tail. 
Urid. 

So,  the  issue  in  tail  may  avoid  a  recovery,  by  confession  &nd  avoidance  of 
the  point  tried.     Ibid. 

(B  7.)  By  him  in  Yerersion  or  remainder. 

So,  if  a  fecovery  be  against  tenant  for  life,  which  makes  a  discontinuance 
of   the  reversion    or  remainder,  it  may  be  avoided  by  entry.    Co.  L. 


If  the  recovery  was  by  covin,  or  consent,  by  the  st.  32  H.  8.3].  and  1 4 
£L  8.  it  will  be  a  forfeiture,  and  he  in  reversion  or  remainder  may  enter  fpr 
the  forfeiture.    Co.  L.  362.  a.    Vide  Forfeiture,  (A  2.) 
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(B  8.)  By  a  termor  for  years. 

So,  bj  the  Bt.  Glo.  1 1  •  if  a  recovery  be  by  de&ult  in  London  sgfeLinBt  th^ 
tenant  of  the  freehold,  he,  who  has  a  term  for  years,  being  ousted,  the 
mayor  and  bailiffs  may  inquire,  whether  the  recovery  was  by  collosion,  and 
if  so  found,  the  execution  shall  be  suspended  till  the  term  is  passed ;  so  by 
equity,  before  justices,  if  the  termor  challenges  before  judgment. 

^^jAnd  tfierefore,  before  judgment,  the  termor  by  deed  may  claim  to  be 
received  to  defend  his  right.     2  Inst.  3S3.    Vide  Receipt,  (A  t.) 

And  after  iudgroent,  be  who  has  a  term  by  deed,  if  the  judgment,  was  by 
default,  shall  have  a  writ  of  inquiry  upon  that  statute,  to  inquire,  whether 
the  judgment  was  by  collusion  ?  and  if  it  be  so  found,  the  judgment  shall  be 
suspended,  till  the  term  is  passed,     3  Inst.  321. 

And  this  upon  a  recovery  in  other  courts,  cities,  or  boroughs,  as  well  as  in 
London.    2  Inst.  32S. 

.  So,  now,  by  the  st.  21  {!•  8.  1 5.  a  termor  for  years,  by  deed,  or  without 
writing,  may  falsify  for  his  term  only,  a  recovery  by  feign6d  and  untrue  title  $ 
and  shall  enjoy  his  term  according  to  his  lease,  against  such  recoverer, 
bis  heirs  and  assigns.  And  so  may  tenant  by  statute  merchant,  staple,  or 
$Ugn.    Vide  Co.  L.  46.  a.     3  Inst.  332. 

And  this  though  the  demise  for  years  be  not  by  writing.     3  Inst.  333. 

.So,  if  there  be  a  recovery  in  dower  by  a  woman,  against  lessee  for  years, 
as  tenant  of  the  freehold  ;  be  may  enter  upon  the  demandant  for  bis  tenoy 
though  be  has  not  pleaded  nori'tenure.     Per  two  J.  1  Leo.  93. 

(B  9.)  How  the  proceeding  shall  be, 

The  proceeding  to  falsify  such  recovery  against  him  who  has  tbe  freehold, 
shall  be  by  writ,  in  the  nature  of  a  commission  to  the  mayor  and  bailtfis,  re- 
citing the  lease,  the  action  brought  by  collusion,  and  the  st.  of  Gloc.  and  af- 
terwards commanding  them  to  do  right.  3  Inst.  333. 

Vide  more  concerning  a  Real  Recovery  in  Action,  (K  1,  fcc.)~E«tates, 
(B  36.^ — Pleader,  (3  M.  1 4.)     Concerning  a  Common  Recovery  in  Baron 
and  Feme,  (G  3.)— Chancery,  (3N  !•  3.-4  K  1,  3.)— Enfant,  (B  3. 
EsUtes,  (B  37,  &c.)~Fine.—  Pleader,  (3  Y  14.— 3  AS,  &c.) 

RECTOR- 

Vide  Dishes,  (C  1.)— Ecclssustical  Pebsons,  (C  6.) 

RECTORY. 

Vide  EcctEsiAsTiGAL  Persons,  (C  6.) 

RECUSANT. 

Vide  Justices  of  Peace,  (B  17, 13^  19.) 

REDEMPTION. 

Vide  Chancery,  (4  A  4,  &c.) 
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Vide  Amim,  (F.) 

SErBNTBY. 

Vide  Rbjtt,  (D  3,  ^.> 

[•]RE-EXTENT. 

Vide  Stitvtb-Stapls,  (D  7, 8.) 

REEVE. 

VideLKKt,  (MS.) 

REFERENCE. 

REFERENCE  TO  A  MASTER. 
Vide  Cbancbrt,  (W  1 ,  &c). 

REFUSAL. 

REFUSAL  OF  TENDER. 
Vide  CotmiTiON,  (L  4.) 

RE6ARDER. 

VideCsMB,  (QS.) 

REGISTER. 

I 

REGISTERS  OF  CHANCERY. 
Vide  Cbamcbkt,  (B  6.) 

reoisteb:ing  estates. 

Vide  PoPERT,  (B  10. 13.) 

REORANTING. 

Vide  JosTiou  or  Pbacb,  (B  39.) 

REGULATION  OF  TRADE. 

Vide  Tbaab,  (B). 
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RE-HEARING. 

Vide  Chancery,  (Y  5.) 

[*]REJOIND£R. 

Vide  Chancery  (O).  Pleader.  (H). 

RELATION. 

Vide  Bargain  AND  Sale.  (B  9. — Chancery,  (3  Y  16, 17.)— Confirmation, 
(D  5.) — Dett,  (G  9.) — Execution,  (D  1,2.) — Forfeiture,  (B  6.)— 
Parliament,  (R  1  •) 

RELEASE. 

(A)  RELEASE- 

(A  L)  Express  : — ^By  what  words  it  shall  be.  infra. 

(A  2.)  Release  in  law.  p.  222. 

(A  3.)  When  words  enure  to  a  double  intent,  p.  223. 

(B)  RELEASES ;— HOW  THEY  ENURE  5  RELEASE  OF  A  RIGHT. 

(B  L)  What  shall  be  a  good  one.  p.  224. 

(B  2.)  What  not.  p.  226. 

(B3.)  What  ri^ht  shall  be  released,  p.  225. 

(B  4.)   How  the  release  of  a  ri^ht  enures  : — When  a 

release  to  one  enures  to  anomer.  p.  226. 
fB  6.^  Enures  by  way  of  passing  a  rignt.  p.  227. 
e  (B  6.)  By  way  of  extinguishment,  p.  229. 

(C)  RELEASE  TO  ENLARGE  AN  ESTATE. 


\ 


C  1.)  What  shall  be  a  good  one.  p.  329. 
C  3.)  What  not  p.  230. 


(D  1.)  RELEASE  WHICH  ENURES  BY  PASSING  THE  ESTATE. 

p.  231. 

(D  2.)  What  shall  be  a  good  one.  Pp  231. 
(D8.)  What  not.  p.  231. 

(t j  RELEASE  OF  PERSONAL  THINGS. 

(E  1.)  Of  sdl  demands,  p.  232. 

(£  2.)  Claun,  right,  &c.  p.  233. 

jE  3.)  Actions,  &c.  p«  233. 

,£  4.)  Covenants,  p.  234. 

[(£  5.)  Construction.]  p.  234.   ■ 
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(A)  RELEASE- 

(A  1)  Express : — ^By  what  words  it  shall  be. 

A  release  is,  when  a  man  quits  or  renounces  that  which  he  before  had* 

[*]ADd  it  may  be  by  express  words,  or  by  act  in  law.     Co.  L.  264.  b. 

A  release  by  express  words  does  not  require  any  particular  word ;  for  if 
a  man  remises,  or  quits  claim,  it  will  be  of  the  same  effect  as  the  word^  re- 
lease.    Lit.  8.  445. 

So,  if  he  renounces,  acquits,  &c.     Co.  L.  264.  b. 

If  a  joint-tenant  grants,  bargains,  and  sells  his'land  to  his  companion;  this 
amounts  to  a  release.  R.  1  Vent.  78.  3  Sand.  96.  1  Sid.  453.  Ray* 
187.     1.  Lord  Raym.  430.  690. 

So^  if  a  lessor  grants,  that  his  lessee  shall  be  discharged  of  his  rent ;  this 
amounts  to  a  release.     Co.  L.  364.  b. 

So,  if  a  man  acknowledges  himself  to  be  satisfied  and  disehamd  of  all 
bonds,  &c.  by  the  obligor  ;  this  amounts  to  a  release  of  a  bond,  R.  9.  Co. 
53.  b. 

So,  if  a  man  covenants  that  he  will  never  sue  for  a  debt ;  this  amounts 
Co  a  release.    Cro.  £1.  353.     1  Rol.  939.  I.  50.     Per  Holt,  Sho.  47. 

So,  if  he  covenants,  that  he  shall  hot  be  sued  within  such  a  time,  and  if 
he  be,  that  it  shall  be  a  release ;  this  amouul§  to  a  release.  31  H.  7.  34. 
1  Rol.  939.  K  50. 

But,  if  a  man  by  deed  grants,  that  the  obligor  shall  not  be  sued  before 
such  a  feast ;  this  does  not  amount  to  a  release  ;  but  is  only  a  covenant. 
R.  21  H.  7.  34.  a.  R.  Cro.  El.  353.  f  Rol.  939.  I.  45.  R.  T.  R.  1  W. 
&  M.  B.  R.  inter  Aylifle  and  Schrimshire,  Sho.  47. 

Or,  covenants  that  be  will  not  sue  in  such  a  time  upon  pain  of  forfeiture 
of  bis  debt.     Semb.  Sho.  331. 

[Where  an  obligee  covenants  not  to  sue  the  obligor  at  all,  he  may  plead 
it  as  a  release  to  avoid  a  scrutiny  of  action.     8  T.  R.  168.] 

[Where  an  obligee  covenants  not  to  sue  one  of  two  joint  and  several  obli- 
gors, and  if  be  did  that,  the  deed  of  covenant  might  be  pleaded  in  bar,  he  may 
still  sue  the  other  obligor.     8  T.  R.  168.] 

[Two  partners,  A.  and  B.  on  36th  August,  1809,  agree  to  dissolve  the 
partnerahip,  as  from  1st  Jan.  1810,  and  that  neither  of  them  shall,  after  sign- 
ing the  deed  of  dissolution,  make  any  purchase  to  bind  the  other  ;  but  that, 
eveiy  such  purchase  be  on  his  own  private  account.  On  37th  Oct.  1810,  A. 
assigns  his  property  to  his  creditors,  who  covenant  not  to  sue  him,  and  that  if 
they  do,  the  deed  of  assignment  shall  be  a  release  to  him,  which  deed  is  sign** 
ed  oy  B.  A.,  after  signing  the  deed  of  dissolution,  having  contracted  debts  in 
tbename  of  the  firm,  B.  pays  them.  Held,  1.  That  B.  was  liable  for  those 
debts,  the  covenant  not  to  sue  A.,  not  operating  as  a  release  to  B. — 3.  That 
supposing  it  had,  the  creditors  would  have  had  an  equitable*  claim  oa  B., 
which  would  have  justified  his  paying  the  money  ;  and  therefore  that  B.  was 
entitled  to  recover  it  from  A.  as  money  paid  to  his  use.  1  Mars.  603.  6 
Taunt.  389.1 

So,  a  release  by  express  words  can  only  be  by  deed.    Co.  L.  364.  b. 

(A  2.)  Release  in  law. 

SO|  a  release  may  be  by  act,  or  operation  of  law ;  as,  if  a  lord  disseises  his 


JMO  RELEASE. 

tenant,  and  makes  a  feoffment,  by  deed,  or  without  deed;  this  amounts  to  a 
release  of  bis  seigniory.     Co.  L.  2&4.  b. 

If  a  disseisee  disseises  the  heir  of  the  disseisor,  and  makes  a  feofiment ; 
this  amounts  to  a  release  of  his  right.     Ibid. 

[«jSo^  if  a  man  makes  his  debtor,  by  bond  or  otherwise,  his  executor ;  this 
amounts  to  a  release  of  the  debt ;  for  he  cannot  have  an  action  against  him- 
self, and  a  personal  thii^  suspended  is  lost.  Co.  L.  264.  b.  \  Kicketts  r. 
Livingston,  3  Johns.  Cas.  97.  \      Vide  Administration,  (B  5.) 

So,  if  there  are  joint-debtors,  and  he  makes  one  of  them  his  executor,  or 
the  wife  of  one  of  his  executrix.     Ibid. 

So,  if  a  woman  obligee,  or  one  of  the  obligees,  takes  to  husband  the  debt- 
or ;  it  will  be  a  release  of  the  debt.    Co.  L.  264.  b. 

[But  a  bond  given  upon  the  eve  of  and  in  contemplation  of  a  marriage  be- 
tween the  obligor  and  obligee,  and  for  the  benefit  of  the  wife,  is  not  extin- 
guished by  such  marriage.     R.  5  T.  R.  SB)  •] 

[Particularly  if  the  money  secured  by  the  t>ond  is  not  made  payable  un- 
til 8i\er  the  husband's  death.    5  T.  R.  38 1 .] 

[In  an  action  upon  a  bond  conditioned  for  paying  3000/.  to  the  obligee^ 
her  executors,  &c.,  at  the  expiration  of  IS  months  after  the  death 4)f  the  ob- 
ligor, the  defendant  pleaded  that  the  obligor  and  obligee  afterwards  inCer« 
married  ;  the  plaintiff  replied  that  the  bond  was  given  in  contemplatioo  of 
the  marriage,  aod  with  intent  that  the  obligee  should  have  the  full  benefit  of 
it,  if  she  survived  ;  and  upon  a  general  demurrer  the  court  held  the  replica- 
tion ^ood  ;  and  gave  the  plaintiff  indgment.     5  T.  R.  381.  P.  C«] 

[So,  where  it  was  said  at  the  bar,  that  a  bond  given  before  marriage  bj 
the  iotended  husband  to  the  intended  wife  by  way  of  settlement,  was  ex- 
tinguished at  law  by  the  marriage  ;  Lord  Mansfield  said,  that  was  a  mistake, 
fertile  bond  was  not  extinguished  ;  and  that  Wright,  J.  had  allowed  the  pay- 
ment of  such  a  bond  to  be  given  in  evidence  on  plain  admimstravitj  which 
he,  Lord  M.^  thought  right.     5  T.  R.  386.J 

But  an  act  does  not  amount  to  a  release  in  law,  to  the  prejudice  of  anotfi- 
er  \  as,  if  an  executrix  takes  takusband  the  debtor  of  her  testator.  Co.  L. 
964.     Vide  Administration,  (B.  5.) 

Or,  the  ordinary  grants  administration  to  him*     Vide  AdministratioOf 

So,  where  a  man  makes  his  debtor  executor,  &c.,  his  debt  shall  be  assets 
in  his  bands  for  the  testator's  creditors.     Vide  Administration,  (B  5.) 

So,  a  release  in  law  shall  not  be  extended  beyond  the  evident  intent ;  aa, 
if  a  disseisee  disseises  the  heir  of  the  disseisor,  and  makes  a  lease  for  life. ; 
this  does  not  amount  to  a  release  of  his  right,  but  only  for  the  life  of  the 
lessee.    Co.  L.  264.  b. 

(A  3«)  When  words  inure  to  a  double  intent. 

If  a  woman  fne^ie  takes  to  husband  the  ienAUt  peravcdte^  and  the  lord  re-r 
leases  his  right  to  the  husband  ;  this  enures  to  extinguish  the  sei^niorj,  and 
*lso  the  mesnaltjf.     Co.  L.  280.  a. 

So,  if  a  tenancy  be  granted  to  the  lord  and  B.  and  (be  heirs  of  B.,  and 
the  lord  releases  to  B.  ^  this  enures  to  pass  his  estate  in  the  tenancy  to  B«, 
and  also  to  extinguish  his  seigniory.     Co.  L.  280.  a. 

So,  a  lord  grams  his  seigniory  to  B.  for  years,  and  afterwards  releases  to 
him  and  the  terre-tenant,  generally  ;  the  seigniory,  aad  also  the  estate  of 
B.,  shall  be  both  extinguished.     Co.  L.  280.  a. 
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r»](B)  RELEASES ;  HOW  THEY  ENURE :— RELEASE  OF  A  RIGHT. 

(B  1.)  What  shall  be  a  good  one. 

Releases  are  of  a  right,  or  of  an  estate  in  lands  and  tenements,  or  of  things 
personal. 

If  a  man,  who  has  but  a  naked  right  to  land,  releases  all  bis  right  to  him 
who  has  the  freehold  of  the  same  land  ;  it  will  be  a  good  release  of  his  right. 
Lit.  8.  447.     lOCd.  48. 

As,  if  a  disseisee  or  his  heir  release  to  the  disseisor  or  bis  heir. 

So,  if  be  releases  to  him  who  has  but  a  freehold  in  law,^and  not  in  deed$ 
1^,  if  be  release  to  the  heir  of  the  disseisor  before  his  entry.     Lit.  s.  443. 

So,  if  be  releases  to  him  who  has  the  reversion  or  remainder  in  deed  of 
the  same  land,  though  he  has  not  the  freehold  ;  as,  if  disseisor  makes  a 
lease  (or  life  only,  and  afterwards  the  disseisee,  or  his  heirs,  releases  to  the 
disseisor,  who  has  the  reversion  in  him.     Lit.  s.  449. 

So,  if  a  disseisor  releases  to  A.  for  life,  remainder  to  another,  and  the  dis- 
seisee releases  to  him  in  remainder.     Lit.  s.  450. 

So,  if  he,  who  has  an  annuity  by  prescription  out  of  a  rectory,  releases  to 
the  patron  in  time  of  vacation.     Col.  L.   ^QQ.  a. 

So,Jf  be  releases  to  him,  who  has  an  estate  only  by  tstoppely  or  in  suppo- 
aitioQ  of  law  ;  as,  if  the  demandant  releases  to  the  tenant  in  ^prcBcipe^  it  will 
beeood,  though  be  has  aliened  before,  pendmte  lUe.  -Co.  L.  ^66.  a. 

Or,  to  the  vouchee,  though  he  has  nothing  in  the  land  ;  for  he  is  tenant  to 
the  demandant  in  supposition  of  law.    Co.  L.  265.  b. 

So,  a  release  of  a  right  may  be  good,  in  respect  of  privity,  to  him  who  has 
not  any  estate  ;  as,  if  a  tenant  be  disseised,  and  the  lord  releases  all  bis 
right  to  the  disseisee  ;  his  seigniory  is  extinct.     Lit.  s.  454. 

So,  if  a  donee,  rendering  rent,  be  disseised,  and  the  donor  releases  to  him 
hia  right ;  this  extinguishes  his  rent  in  respect  of  the  privity.     Lit.  s.  455. 

Or,  if  the  donee,  rendering  rent,  discontinues  in  fee,  and  afterwards  the 
donor  releases  to  him.    Co.  L.  269.  a. 

So,  if  a  lessee  for  lif^,  rendering  rent,  be  disseised,  and  the  lessor  releases 
to  him  all  bis  right  ;  the  rent  is  extinct,  though  the  reversion  is  not.  Lit. 
s.  456. 

So,  if  the  lessor  releases  to  the  lessee  for  years,  before  his  entry  or  term 
commenced,  all  his  right  in  the  land  ;  the  rent  is  extinguished.  Co.  L.  279. 
a.    Vide  post,  (C  2.)— EsUtes,  (G  1 4.) 

So,  a  release  of  a  right  will  be  good,  though  there  be  no  privity  between 
the  releasor  and  releasee  ;  as,  if  the  disseisor  makes  a  lease  for  life,  and 
the  disseisee  releases  his  right  to  the  lessee.    Co.  L.  266.  a. 

Or,  to  A.  and  his  heirs  for  the  life  of  another,  and  the  disseisee  releases  to 
the  beir.     Co.  L.  275.  a. 

Tboogh  the  release  be  to  the  heir  before  his  entry.     Ibid. 

So,  a  release  of  a  right  will  be  effectual,  though  there  be  no  mention  of  the 
heirs  of  the  releasee  :  as,  if  a  disseisee  releases  to  the  disseisor,  generally* 
Lit.  s.  467. 

r*}Or,  only  for  a  day,  or  an  hour.    Lit.  s.  467. 

So,  a  Hglease  of  a  right  upon  condition  will  be  good,  and  upon  the  condi- 
tion broken,  the  right  shall  be  vested.     Co.  L.  266.  a.  274.  b. 

So,  a  man  who  has  a  right  only  to  a  chattel,  may  release  to  him  who  has 
bat  a  chattel,  and  not  a  freehold  ;  as,  if  lessee  for  years,  reversion  to  B.,  be 
Vet.  VH.  29  [*224j  f*225j 
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ousted,  and  the  disseisor  leases  to  A,  for  years ;  a  rerease  bj  the  first  lessee 
of  his  right  to  A.  is  good.     Co.  L.  265.  b. 

[Though  a  deed  be  in  the  form  of  a  release,  if  there  be  sufBcient  vrordfr, 
it  may  operate  as  a  grant,  in  order  to  make  it  good.     Cowp.  599.] 

[Where  a  release  was  void  as  a  common  law  conveyance ;  it  being  to 
convey  a  freehold  to  commence  in  fuluro^the  court  were  of  opinioa  that 
it  Ebould  have  the  effect  and  operation  of  a  covenant  to  stand  seised  to  uses. 
C.  P.  T.  30  &  31  G.  2.     2  Wils.  75.] 

[A  release  dated  16th  April,  purports  to  be  made  to  the  lessee  <^  as  being 
in  possession  by  virtue  of  a  lease  for  a  year,  bearing  date  the  day  next  be- 
fore the  date  of  the  release.'^  The  date  of  the  release  is  1 4th  April.  Held, 
that  the  misdescription  was  immaterial,  since  it  appeared  that  there  was  a 
lease  at  the  date  of  the  release,  which  would  give  the  lessee  possession.  2 
M.  &  S.  434.] 

(B  2.)  What  not. 

But  a  release  by  him  who  has  a  right  to  the  inheritance  or  freehold,  to 
him  who  has  not  a  freehold  in  deed,  or  in  law,  nor  an  estate  in  reversion,  or 
remainder,  and  if  there  be  no  privity  between  them,  is  void  ;  as,  if  a  dis- 
seisee release  his  right  to  a  lessee  for  years  of  the  disseisor.     Co.  L.  266.  a. 

So,  if  tenant  for  life,  reversion  or  remainder  to  B.,  be  disseised,  a  release  • 
by  any  one  of  his  right  to  B.  is  void  ;  for  he  had  only  a  right  to  the  rever- 
sion or  remainder.     Lit.  s*  451. 

So,  a  release  to  a  disseisee  by  him  who  has  a  rent-charge  out  of  the  land, 
is  void.     Co.  Lit.  268.  a* 

%  Or,  by  a  donor  of  his  reversion  or  right  therein  to  the  donee,  being  dis- 
seised.    Co.  L.  268.  b. 

Yet  tenant  in  dower  may  release  her  dower  to  a  guardian  in  chivalry, 
though  he  has  only  a  chattel ;  for  it  is  recoverable  against  him.  Co.  L. 
266.  a. 

Soi  a  release  to  him  who  has  no  estate  or  right,  is  void,  though  there  be  a 
privity  between  them  ;  as,  if  tenant  in  fee  makes  a  feoffment,  and  after* 
wards  the  lord  releases  to  the  feoffor,  bis  seigniory  is  not  extinct.  Lit*  s« 
457. 

{  A  release  by  one  inhabitant  of  a  place,  of  all  his  right  in  a  fishery, 
which  right  is  common  to  all  the  inhabitants  of  such  place,  is  inoperative. 
Jacobson  v.  Fountain,  2  Johns.  Rep.  170.  \ 

(B  3.)  What  right  shall  be  released. 

If  a  man  releases  all  his  right  in  land,  this  extends  to  all  bis  present  right. 
Co.  L.  265.  a. 

So,  it  extends  to  a  power  of  revocation,  or  other  interest  of  the  releasor 
himself.     Co.  L.  265.  b. 

Though  he  has  a  present  right,  only  to  a  future  interest ;  as,  if  a  man  has 
a  rig^  only  to  a  reversion  or  remainder  after  an  estate  for  life,  or  years,  in 
esse*     Co.  L.  265.  a.    {  Vide  Woods  v.  Williams,  9  Johns^  Rep.  123.  \ 

Though  he  has  only  a  possibility  upon  a  condition  broken,  or  a  <^<Hitin« 
gency.    R«  Jon.  1 7. 

[*}If  a  husband  leases  for  life  and  dies,  and  the  wife  releases  her  dower, 
or  her  right  in  the  land,  or  all  demands,  to  him  in  reversion,  it  will  be  good  ; 
for  she  has  a  present  right  to  her  dower,  though  she  has  no  right  to  demand 

[♦226] 


Releases  ;  haw  they  enure  : — Release  of  a  right.        323 

it  against  him  in  reirersion  during  the  life  of  the  lessee.    Co*  L.  265.  a, 
R.   8  Co.   15K  154.  a. 

If  the  conusor  of  a  fine  of  lands  in  ^nc'itnt  demesne  releases  to  the  conu« 
see  his  riebt  in  the  land ;  this  destroys  his  right  to  be  restored,  if  the  fine  be 
iDttoned  bj  a  writ  of  disceit,  though  it  was  a  contingency*  F.  N.  B.  98.  A« 
R.  10  Co.  50.  a. 

If  a  conosor  of  a  statute,  &c.  enfeoffs,  and  before  execution  the  conusee 
releases  all  bis  right  to  the  feoflfee,  he  cannot  afterwards  extend  upon  the 
ie^be.     R.  Cro.  L.  40.     Adm.  2  Cro.  439. 

Bat  a  release  of  his  right  does  not  amount  to  an  extinguishment  of  a  bare 
aothority  ;  as,  if  a  man  devises  to  his  executor  an  authority  to  sell  land,  and 
he  releases'all  his  right  and  title  in  the  land  to  the  heir  ;  this  does  not  ex- 
tinguish his  authority.     Co.  L.  265.  b. 

So,  if  the  executor  disseises  the  heir,  and  aliens  the  land.     1  Co.  1 1>]  •  a. 

So,  if  cestui  que  use  before  the  st.  27  H.  6.  had  devised  that  his  feoffees 
shoold  sell  his  land,  and  they  make  a  feoffment ;  yet  their  authority  to  sell 
remains.     Co.  L.  265.  b. 

So,  a  release  does  not  extend  to  a  future  right ;  as,  if  a  father  be  disseised, 
and  his  son  (in  his  life-time)  releases  all  his  right  to  the  disseisor,  without 
warranty,  and  the  father  dies  ;  the  son  is  not  barred  by  this  release.  Co. 
L.  265.  a. 

Though  the  release  be  of  all  his  right,  quod  in  posterum  quovis  niodo  ha" 
hsr^polerii.     Lit.  s.  446, 

So,  if  tenant  for  life,  remainder  to  the  right  heirs  of  B.,  be  disseised,  and 
the  eldest  son  of  B.  releases,  it  will  be  void.     10  Co.  51.  a. 

So,  if  the  conusee  releases,  to  the  conusor  of  a  statute,  all  his  right  to  the 
land,  be  may  afterwards  extend  it.     Co.  L.  265.  b. 

So,  if  the  plaintiff,  before  judgment  against  the  principal,  releases  all  de* 
mands  to  the  bail ;  this  is  not  a  discharge  to  the  bail,  if  he  afterwards  ob- 
tains judgment  and  takes  execution  against  the  bail.     Co.  L.  265.  b. 

So,  if  an  annuity,  &c.  be  granted  upon  a  condition  precedent;  a  release 
bj  the  grantee,  before  the  condition  performed,  will  be  void*     D.  1  Co. 

] ;  ] .  b. 

(B  4.)  How  the  release  of  a  right  enures : — When  a  release  to 

one  enures  to  another. 

If  a  disseisor  makes  a  feoffment  to  two,  a  release  to  one  enures  to  both. 

s.  472, 

If  tenant  for  life  or  in  tail  be  disseised  by  two,  and  releases  to  one,  it  en- 
ures to  both  ;  for  the  disseisors  have  a  fee,  and  the  release  of  a  lessee  or  do- 
nee cannot  enure  to  the  whole  estate,  neither  can  it  enure  as  an  entry  and 
grftDt,  for  that  shall  vest  the  reversion ;  and  therefore  it  must  enure  to  both. 
Co*  L.  276. 

If  two  joint-tenants  are  disseised  by  two,  and  one  of  them  releases  to  one 
of  the  disseisors,  this  enures  to  both  ;  because  the  release  is  only  of  a  moi- 
etjTy  and  no  part  in  certain.     Ibid. 

If  there  be  two  disseisors,  and  they  lease  for  life  or  years,  and  then  [*]the 
disseisee  releases  to  one  of  them,  it  enures  to  both  ;  for  one  cannot  have  tl)e 
sole  possession.     Co.  L.  27G. 

So,  Id  all  cases  where  a  release  is  to  one,  who  is  not  merely  a  wrongdoer, 
it  eDures  to  his  companion  ;  as  if  two  usurp  to  an  advowson,  and  the  right- 
ful patron  releases  to  one  of  them,  this  enures  to  both  \  for  their  clerk  was 
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admitted  and  instituted,  which  ai*e  judicial  acts,  and  so  the  usurpation'is  not 
merely  tortious.     Ibid. 

So,  if  a  disseisin  be  bj  two  women,  and  one  of  them  takes  husband,  a  re* 
lease  to  the  husband  enures  to  both  ;  for  he  was  not  a  wrong-doer.     Ibid* 

So,if  a  disseisin  be  bj  two,  and  he  who  had  title  to  enter  for  a  condition 
broken,  consent  to  a  ravisher,  alienation  in  mortmain,  &c.  releases  to  one  of 
them ;  this  enures  to  both  ;  for  the  wrong  was  not  immediate  to  the  releasor, 
and  the  release  was  only  of  a  title,  and  not  of  a  right.     Ibid. 

So,  if  a  disseisee  releases  his  right  to  the  tenant  for '  life  ;  this  enures  te 
the  benefit  of  him  iu  reversion  or  remainder.     Lit.  s.  453.  470,  471. 
Or,  to  the  donee  in  tail.     Co.  L.  267.  b. 

Though  the  entry  of  the  releasor  was  not  congeable  at  the  time  of  the  re- 
lease.    Co.  L.  279.  b. 

So,  a  release  to  him  in  reversion  and  remainder  enu  res  to  the  benefit  of 
the  tenant  for  life,  if  he  can  show  it.     Lit.  s.  452. 

And  to  a  reversioner  after  an  estate-tait,  enures  to  the  tenant  in  lail.  Co» 
L.  267.  b. 

So,  if  the  lord  feleases  to  the  feofiee  of  the  tenant,  the  feojfifor  shall  take  ad« 
vantage  of  it.     Co.  L.  269.  b. 

So,  if  ia  lessee  for  life,  tenant  in  dower,  or  by  curtesy,  commits  waste,  and 
afterwards  grants  over  hisestate,  and  the  lessor  releases  to  the  grantee  ;  this 
enures  to  the  benefit  of  the  lessee,  &c.     Ibid. 

If  a  disseisor  be  disseised  by  B.,  a  release  by  the  disseisee  to  B.  or  any 
subsequent  disseissor.  enures  to  the  benefit  of  all  precedent  disseisors,  when 
the  entry  of  the  disseisee  at  the  time  of  the  release  wa^  not  lawful.  Co.  L. 
277.  a. 

So,  if  A.  leases  for  life  to  one,  who  is  disseised  by  B.»  who  is  disseised  by 
C,  and  afterwards  A.  releases  his  right  to  C,  B.  may  enter  upon  him,  be- 
cause the  entry  of  A.  at  the  time  of  his  release  was  not  lawful.  Ibid. 
And  if  the  lessee  for  life  enters,  he  revests  the  reversion  in  B«  Ibid. 
{  A  release  by  the  holder  of  a  promissory  note,  to  one  of  several  joint 
makers  excepting  his  liability  to  the  indorsers.,  will  not  discharge  such  indor- 
sers.     Stewart  V.  Eden,  2  Caines'  Rep.  121. 

A  release,  under  seal  by  one  partner,  of  a  parnership  debt,  is  binding  upon 
all  the  partners.  Picrson  v.  Hooker,  3  Johns.  Rep.  68.  Vide  Bulkiey  v. 
Dayton,  14  Johns.  Rep.  387.  Salmon  v,  Davis,  4  Binn.  375. 

Where  two  are  bound  jointly  and  severally,  the  release  of  one  will  dis- 
charge both,     Rowley  v.  Stoddard,  7  Johns.  Rep.  207.  } 

(B.  5.)  Enures  by  way  of  passing  a  right. 

A  release  of  a  right  usually  enures  to  pass  and  vest  the  right  of  him  who 
makes  the  release,  in  him  to  whom  the  release  is  made ;  as,  if  a  disseisee  re- 
leases his  right  to  the  disseisor  ;  his  estate  which  was  wrongful  is  now  lawfol. 
Lit.  8.  466. 

{  So,  if  one  be  in  possession,  whether  by  right  or  wi*ong,  a  release  to 
him  by  another,  who  has  right,  will  pass  such  right.  Everenden  v.  Beau- 
mont, 7  Mass.  Rep.  76.  Poor  t>.  Robinson,  10  Mass.  Rep.  13U  Vide 
Mayo  v.  Lrbby,  \  2  Mass.  Rep.  3.39. 

'But  where  neither  of  the  parties  has   possession,  actual  or  constructive, 

nothing  will   pass  by  a  release.     Porter  v.  Perkins,  5  Mass.  Rep.    233, 

Warren  v.  Childs,    1 1  Mass.  Rep.  222.     Vide  Mayo   v.  Libby,  ut   supra. 

Poor  r.  Robinson,  ut  supra.     Bennett  v.  Irwin,  3  Johns.  Rep.  359. 

What  possession  is  sufficient  to  enable  the  tenant  to  take  right  by    release. 
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Tide  Hamblet  v.  FraaciSi  4  Mass.  Rep.  75.    Poor  v.  Robinson,  10  Mass. 
Rep.  131.  } 

if  the  disseisin  was  bjr  two,  and  be  releases  to  one  of  them,  he  shall  hold 
his  companion  out  of  the  land.  Lit.  s«  472.  For  it  enures  as  an  entry  and 
feoflRnent     Co.  L.  376.  a. 

If  a  disseisor  be  disseised,  a  release  to  any  subsequent  disseisor  bars  all 
the  precedent.     Lit.  s.  473. 

So,  if  a  tenant  for  life,  or  donee  in  tail»  be  disseised  by  one,  and  releases 
his  right  to  him  ;  this  vests  the  right  in  him  during  the  life  of  the  releasor. 
Co.  L.  376.  a. 

r*]Bat  if  the  disseisin  be  by  two,  it  enures  to  both.     Vide  ante,  (B  4.) 

So,  if  the  king's  lessee  for  life  be  disseised  by  two,  and  release  to  one  of 
them,  be  shall  hold  the  other  out :  for  the  disseisin  was  only  of  an  estate  for 
life.     Co.  L.  376.  a. 

Soy  if  joint-tenants  lease  for  life,  and  afterwards  disseise  the  tenant,  and 
he  releases  to  one  of  them ;  he  shall  hold  out  his  companion.     Ibid. 

So^  if  lessee  for  life,  and  he  in  reversion,  being  disseised  by  two,  join  in  a 
release  to  one  of  them  ;  it  enures  to  him  only.     Ibid. 

So,  a  release  bv  a  disseisee  to  a  disseisor  of  a  feoifee  of  a  disseisor,  gives 
him  the  right,  and  ousts  all  mesne  titles  against  the  releasee  since  the  first  dis« 
seisin.     Co.  L.  376.  b. 

So  if  a  disseisor  leases  for  life  to  B.  who  aliens  in  fee,  a  release  by  the 
disseisee  to  him  prevents  the  entry  of  the  disseisor  for  the  forfeiture.  Co. 
L.  376.  b.  377.  b. 

So,  if  he  aliens  in  fee  to  two,  and  the  release  be  to  one  of  them.  Co.  L. 
277.  a. 

If  the  release  be  to  an  abator,  &c.  upon  the  heir  of  the  disseisor.  Lit.  s.  475. 

So,  the  release  of  a  right  defeats  all  mesne  chaises  not  granted  by  (he  re* 
leasee  himself.     Co.  L.  377,  378. 

But  the  release  of  a  right  does  not  defeat  a  mesne  title,  which  the  releasee 
himself  has  granted,  or  accepted  ;  as,  if  a  disseisor  grants  a  rent-charge,  or 
makes  a  feomnent  upon  condition,  a  release  by  the  disseisee  does  not  defeat 
the  rent  or  condition.     Lit.  s.  476,  477. 

So^  if  a  right  be  released  to  him  who  has  possession  upon  a  defeasible  title, 
if  the  possession  be  defeated,  the  right  accompanies  it ;  for  it  was  vested  in 
him  to  whom  the  release  was  made ;  as,  if  A.  disseises  the  heir  of  a  disseisor, 
and  afterwards  the  first  disseisee  releases  to  A.  against  whom  the  heir  of  the 
disseisor  recovers,  he  shall  have  the  right  as  well  as  the  possession.  Co.  L. 
266.  a.  379.  a. 

,  So,  if  the  disseise^  enters  upon  the  heir  of  the  disseisor,  when  his  entry 
was  tolled,  and  enfeoffs  A.  against  whom  the  heir  recovers  ;  he  shall  have 
the  right  also.     Co.  L.  366.  a.  379.  a. 

So,  if  a  donee  discontinues  in  fee,  and  the  donor  releases  his  right  to  the 
dfscontinuee,  against  whom  the  issue  in  tail  recovers,  the  reversion  remains 
in  the  discontinuee ;  for  the  whole  right  of  the  fee  was 'vested  in  him  by  the 
release,  and  the  issue  can  recover  only  the  estate-tail.     Co.  L.  366.  a. 

But  if  the  right  was  precedent  to  the  defeasible  possession,  if  the  posses- 
sion be  recovered,  the  right  does  not  accompany  it ;  as,^if  a  disseisee  disseises 
the  heir  of  the  disseisor,  who  recovers  against  him,  yet  the  right  remains 
io  tbe  disseisee.     Ibid. 

So,  if  the  disseisee  disseises  him,  and  enfeoffs  A.  upon  condition,  and  enters 
for  the  condition  broken,  and  then  the  heir  of  tlie  disseisor  recovers  against 
him.     Co.  L.  366.  a. 
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If  a  womaD  ddwable  disseises  thebeir,  who  recovers  against  her;  her 
right  to  the  dower  remaios.     Ibid. 

So,  if  a  right  be  transferred  to  a  defeasible  possession  bj  act  of  law ;  as, 
if  A.  disseises  the  heir  of  the  disseisor,  and  enfeoffs  the  heir  apparent  of  the 
disseisee  of  full  age,  to  whom  the  right  afterwards  deflcends,  and  the  heir  of 
the  disseisor  recovers  against  him ;  jethis  right  remains.     Ibid. 

[*]  (B  6.)    By  way  of  extinguishment. 

But  if  a  lessee  for  years,  the  reversion  in  fee,  be  disseised,  and  the  lessee 
releases  his  right  to  the  disseisor,  his  right  is  extinct,  and  he  in  reversion 
ma  J  enter  immediately ;  for  the  disseisor  has  no  term  upon  which  the  right 
of  the  lessee  can  vest,  and  therefore  it  shall  enure  by  extinguishment.  Co. 
L.  276.  a. 

So,  a  release  by  a  disseisee,  when  his  entry  is  not  lawfnl,  enures  by  way  of 
extinguishment.     Semb.  ante,  (B  4.) 

As  to  the  releasor  himself,  it  enures  byway  of  extinguishment;  for  his 
right,  as  to  himself,  is  extinguished.     Co.  L.  379.  b. 

So,  a  release  by  a  disseisee,  when  his  entry  is  tolled,  or  not  eongeable^  has 
the  effect  of  a  release,  which  enures  by  way  of  extinguishment ;  because  all 
former  estates,  though  wrongful  or  defeasible,  stand  in  force  against  the  re- 
leasee.    Ibid. 

But  if  any,  who  had  title  against  the  releasee  before  the  release,  after  such 
release  brings  a  writ  of  right,  and  the  mise  is  joined  upon  the  mere  right,  the 
grand  assise  shall  find  for  the  releasee ;  for  he  had  the  right,  though  the  en- 
try of  his  releasor  was  not  congeable  at  the  time  of  the  release.     Lit.  s.  478. 

So,  if  he  to  whom  a  release  is  made,  cannot  take  the  thine  released,  it 
enures  by  way  of  extinguishment;  as,  if  the  lord  releases  to  his  tenant  all 
his  right  in  the  seigniory,  or  in  the  land,  his  seigniory  is  extinct ;  for  the  ten- 
ant cannot  take  the  services  of  himself.     Co.  L.  S79.  b. 

So,  if  he  who  has  a  rent,  common,  &c.  releases  to  the  terre-tenant*  Lit. 
3.  480. 

(C)  RELEASE  TO  ENLARGE  AN  ESTATE. 
(C  L)  What  shall  be  a  good  one. 

Releases  of  an  estate  in  lands  and  tenements  enure  to  enlai^e  the  estate 
of  the  releasee,  or  by  way  of  passing  the  estate. 

A  release  to  enlarge  an  estate  is,  when  he  in  reversion,  or  remainder,  re- 
leases to  his  lessee  for  life,  to  hold  to  him  and  his  heirs,  or  to  him  and  the 
heirs  of  his  body ;  he  thereby  has  an  estate  in  fee,  or  in  tail.     Lit.  s«  465. 

So,  if  he  releases  to  his  lessee  for  years  to  hold  for  life,  in  tail,  or  in  fee. 
Ibid. 

Or,  to  his  tenant  by  statute-staple,  merchant,  or  elegit,  Co,  L.  273.  b. 
270.  b. 

Or,  to  his  lessee  at  will.     Lit.  s.  460. 

So,  if  a  lessee  for  life,  or  for  years,  takes  husband,  a  release  by  the  lessor 
to  the  husband  in  fee,  tail,  &c.  will  be  good  to  enlarge  his  estate  ;  for  the  bus* 
band  has  the  freehold,  or  term,  in  right  of  his  wife.     Co.  L.  273.  b. 

So,  if  a  lessee  for  life  makes  a  lease  foryears,  or  at  will,  and  then  the  les- 
sor releases  to  the  lessee  for  life  and  his  heirs,  it  will  be  good ;  for  the  pos- 
session of  the  lessee  for  years,  or  at  will,  is  his  possession.    Co.  L.  270.  a. 
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So^  if  a  lessee  for  40  years  demises  for  5  years  to  B*  who  enters;  the  les- 
sor may  afterwards  release  to  the  first  lessee  to  enlarge  his  estate.     Ibid* 

|^*1So,  if  a  lease  be  for  life,  or  for  years,  remainder  for  life,  the  lessor  may, 
by  release  to  the  lessee,  enlai^e  his  estate.     Co.  L.  273.  a. 

So,  if  a  man  leases  for  years,  to  B.,  remainder  for  years,  and  B.  enters; 
the  lessor  may,  by  release  to  him  in  remainder,  enlarge  his  estate.  Co.  L. 
270.  a. 

Or,  if  he  leasea  for  years,  remainder  for  life,  he  may  release  to  him  in  re- 
mainder.    Co.  L.  273.  a. 

So,  if  the  lessor  grants  the  reversion,  after  an  estate  for  life,  or  years,  to 
another  for  life,  he  may  release  to  the  grantee.     Ibid. 

So,  if  he  leases  to  b.  for  life,  remainder  to  A.  for  life,  and  B.  dies  ;  he 
may  release  to  A.  to  enlarge  his  estate  before  his  entry.     Co,  L.  270.  b. 

So,  if  a  lease  be  for  ten  years,  remainder  to  B.  for  twenty  years  ;  B.  may 
release  to  the  lessee,  and  he  shall  have  an  estate  for  thirty  years.  Co.  L. 
273.  b. 

(C  2.)  What  not. 

But  a  release  will  not  be  good  to  enlarge  an  estate,  if  there  be  no  apt 
words ;  as,  if  he  in  reversion  or  remainder  releases  to  his  lessee  for  life,  with* 
oat  more,  he  has  no  greater  estate ;  for  he  had  it  for  life  before,  and  there- 
fore bis  estate  is  not  enlarged.     Lit.  s.  465. 

If  he  releases  to  bis  lessee  at  will  all  demands.     R.  Cro.  El.  368. 

So,  if  a  man  releases  to  his  lessee,  the  words  do  not  make  a  greater  estate, 
than  if  the  same  words  were  in  a  deed  of  the  same  estate  executed  with  live- 
ry*    Lit.  8.  465. 

And  therefore,  if  he  releases  to  a  lessee  for  years  generally,  he  has  it  only 
for  life,  without  words  of  inheritance.     Ibid. 

If  he  releases  to  his  lessee  pur  autre  vie,  he  has  it  for  his  own  life.  Co. 
L.  573.  b. 

So,  a  release  will  not  be  good  to  enlarge  an  estate,  if  he  to  whom  it  is 
made  has  not  a  sufficient  estate ;  as,  if  tetiant  by  the  curtesy  assigns  his  es- 
tate, a  release  to  him,  after  the  assignment,  is  not  good,  though  there  be  a 
privity  between  them.     Co.  L.  273.  a. 

Though  he  has  an  estate  by  estoppel,  and  supposition  of  law ;  as,  if  an  in- 
fant leases  to  B.  for  life,  who  grants  his  estate  with  warranty  to  A»  who  in  a 
dum  fwt  infra  ataiem  vouches  B. ;  a  release  by  the  demandant  to  B.  does 
not  enlarge  his  estate,  though  he  is  tenant  in  supposition  of  law.  Co.  L. 
573.  a. 

So,  if  a  release  be  to  a  lessee  for  years  before  his  entry ;  for  till  he  enters 
byforce  of  his  lease  he  has  only  an  interesse  termini,  and  cannot  take  a  re- 
lease to  enlarge  his  estate.     Lit.  s.  459. 

So,  a  release  will  not  be  good  to  enlarge  an  estate,  if  there  be  not  a  privi- 
ty  between  the  releasor  and  releasee. 

As,  if  a  man  leases  to  B.  for  life,  who  leases  for  years  to  another;  a  re- 
lease by  the  first  lessor  to  the  lessee  for  years  will  be  void  to  enlarge  his  es- 
tate for  want  of  privity.     Co.  L.  273.  a. 

So,  if  a  donee  in  tail  leases  for  his  own  life,  a  release,  by  the  donor  to  the 
lessee  and  his  heirs  does  not  enlarge  his  estate.     Co.  L.  273  a. 

So,  if  a  lessee  for  20  years  demises  to  B.  for  10  years,  a  release  by  the  first 
lessor  to  B.  does  not  enlarge  his  estate.     Ibid. 

So,  if  a  lessor  releases  to  a  tenant  by  sufferance,  it  is  not  good  to  enlarge 

his  estate  for  want  of  privity.     Lit,  s.  461.     R.  2  Cro.  169. 
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[*j(D  1.)  RELEASE  WHICH  ENURES  BY  PASSING  THE  ESTATE. 

So,  a  release  of  an  estate  may  enure  by  way  of  passing  the  estate. 

As,  if  there  are  two  parceners,  and  one  of  them  releases  all  his  right  in 
the  land  to  his  parcener.     Co.  L.  273.  b. 

So,  if  there  are  two  joint-tenants,  and  one  of  them  releases  to  his  com* 
panioii ;  though  it  does  not  make  a  degree.     Ibid. 

So,  if  a  grant  be  to  husband  and  wife,  and  B.  and  their  Fieirs,  B.  may  re- 
lease to  the  husband  alone,  or  to  the  wife  alone,  and  it  will  enure  by  way  of 
passing  the  estate.     Co.  L.  273.  b.     R.  1  And.  4d. 

So,  if  there  are  three  joint-tenants,  and  one  of  them  releases  to  one  of 
his  companions.     Co.  L.  273.  b. 

So,  if  one  joint-tenant  confirms  the  estate  of  his  companion,  with  words 
of  inheritance.     Lit.  s.  523. 

So,  if  joint-tenants  lease  for  life,  and  aOerwards  one  of  them  releases  to 
his  companion,  or  confirms  his  estate,  the  reversion  is  vested  in  the  re- 
leasee, and  he  shall  have  the  rent  or  waste,  •  without  attornment.  Lit.  s» 
574. 

If  one  joint-tenant  levies  a  fine,  or  grants  by  the  words  deditt  concessit 
to  his  companion,  this  will  enure  by  way  of  release,  and  not  as  a  grant. 
R.  Jon.  55t 

So,  every  conveyance  by  one  joint- tenant  to  his  companion  enures  by 
way  of  release,  and  passes  the  estate,  and  the  releasee  shall  have  the  whole, 
ai»  by  the  first  feoffment.     2  Cro.  696. 

Though  it  be  by  way  of  use  ;  as,  if  the  one,  by  deed  indented  and  in- 
rolled,  bai^ains  and  sells  to  the  other.  2  Cro.  696.  R.Ray.  187.  2 
Sand.  96. 

Or,  conveys  by  fine  nir  grant  and  render.     R.  2  Cro.  696. 

(D  2.)  What  shall  be  a  good  one. 

A  release,  which  enures  by  passing  the  estate,  may  pass  the  fee  without 
words  of  inheritance ;  for  he  to  whom  it  is  made  had  an  inheritance  before. 
Co.  L.  273.  b. 

Sq,  if  a  lease  be  to  two  for  years,  the  one  may  release  to*  the  other  before 
entry.     Qo.  L.  270.  b. 

Or,  if  the  lease  be  to  commence  at  &  future  day,  before  the  commeDce* 
ment  of  the  lease. 

So,  if  the  next  avoidance  be  granted  to  two,  the  one  may  release  to  the 
other  before  the  church  becomes  void.  -  Co.  L.  270.  b. 

So,  if  a  parcener  of  a  rent  takes  to  husband  the  terre-tenant,  the  other 
parcener  may  release  to  her,  and  this  enures  by  way  of  passing  the  estate, 
though  the  rent  be  suspended.     Co.  L.  273.  b. 

(D3.)  Whatnot. 

But  a  release  will  not  be  good  by  way  of  passing  the  estate,  if  there  be 
not  a  privity  of  estate  between  them  at  the  time  of  the  release.  Co.  L. 
273.  b. 

[If  a  defendant,  who  is  sued  by  a  landlord  in  the  name  of  his  tenant,  pro- 
cure a  release  from  the  nominal  plaintiff*,  the  court  will  order  the  release  to 
be  given  up,  and  permit  the  landlord  to  proceed  in  his  action.     Doug.  407.1 

[*231]  ^  "^  ^  ^ 


I 


Release  6f  personal  things.  220 

[•J(E)  RELEASE  OF  PERSONAL  THINGS. 
(E  1.)  Of  all  demands. 

The  most  beneficial  release  which  a  man  can  have,' is  a  release  of  all  de- 
mands.   Lit.  8.  508. 

By  a  release  of  all  demands,   all  actions  real,   personal,  aTtd  mixed,  and 
al)  actions  of  appeal,  and  also  all  executions,  arc  discharged.     Lit.  s.   508* 
So^  all  covenants,  personal  or  real  ;  as,  warranty,  &c.  bonds  and  contracts* 
Co.  L.  391.  b. 

Though  the  warranty  be  future  ;  for  it  binds  his  lands  in  prasenti.     2 
Cro.  170. 

AU  recognizances,  statutes-merchant,  and  staple.     Co.  L.  291.  b. 
AU  rents,  service,  charge,   seek,   or  annuities.     Co.  L.  291.  b.     Lit*  s. 
510. 
So^  common  of  pasture,  and  all  profits  aprtndre*     Co.  L.  991.  b. 
AU  conditions  before  breach,  or  performance,  or  after.     Co.  L.  29}*  b* 
Per  two  J.     Dal.  105. 

So,  a  right  or  title  to  land.     Lit.  s.  509. 

And  where  Aere  is  debitum  in  prcesenlij  a  release  of  si\  demands  dis- 
charges it,  thoa^  the  money  be  not  yet  payable  :  as,  money  to  be  paid  at  a 
future  day,  by  a  bond,  covenant,  or  contract.     2  Cro.  300. 

Soy  where  a  rent  does  not  attend  the  reversion,  but  is  in  gross,  such  re* 
lease  dischai^es  al)  arrears,  and  all  which  may  afterwards  accrue.  Cro. 
EI.  606.  R.  2  Cro. 487.  2  Rol.  408.  I.  15.  Perthree  J.  1  Sid.  141. 
As,  where  a  lessee  assigns  all  his  term  to  A.  rendering  50/.  per  ann*  to 
bim ;  a  release  discharges  all  future  payments ;  for  it  is  due  only  by  the 
contract.     2Pro.  487. 

Bat  a  release  of  all  demands  by  the  king  doea  not  discharge  a  right  or 
title.     Co.L.  291.b. 

So,  where  a  thing  is  not  payable  directly  by  the  contract,  and  is  not  yet 
dae  :  a  release  of  all  demands  does  not  discharge  it ;  as,  if  upon  a  submis- 
aioD  to  an  award  by  bond*  &e.  money  is  awarded  to  be  paid  at  a  day  after 
the  reJeaie.    Semb.  2  Cro.  300.     R.  Cont.  Yel.  214. 

SOf  SQch  release  does  not  discharge  rent  incident  to  a  reversion,  not  due* 
CoDt.  2Rol.  408.  1.  15.  R.  ace.  Cro.  El*  606.  Per  Hought*  2  Cro* 
487.  Per  three  J.  1  Sid.  141.  R.  H.  1  W*  &  H*  B.  R*  inter  Stephens 
and  Snow,  Sal.  578. 

Nor,  a  collateral  covenant  to  be  formed  in  futuro.  R.  2  Cro*  170*  R. 
2  Mod*  281. 

So,  a  release  of  ail  demands  to  the  bail,  before  judgment  against  the 
principal,  does  not  discharge  the  recognizance  by  we  bail.  R*  2  Cro* 
170. 

SOf  a  release  of  all  demands  by  an  husband,  does  not  discharge  an  as* 
sumpiii  to  the  wife  before  the  coverture,  to  pay  her  40**  per  mn.  after  the 
death  of  her  husband.  R.  2  Cro.  222.  Vel.  156.  Vide  Baron  and 
Feme  (K). 

So,  a  release  of  all  demands,  in  general  words,  shall  be  restrained  to  the 
particular  occasion  ;  as,  if  an  executor,  upon  payment  to  him  of  a  legacy 
hf  (be  executor  of  B.,  releases  all  demands  against  him  as  executor  for  any 
matter  whatsoever  ;  this  does  not  release  a  debt  due  [^^to  his  testator  from 
B.  R.  3  Lev.  274.     Sho.   150*     3  Mod.  277.  Carth.   119.     R.  2  Lev. 

^  Vol.  Vn.  3d  i  [•232]  [♦233] 
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So,  if  he  bad  released  all  demands  generally.    Per  Holt,  Sbo.  1 55. 

Or,  all  demands  on  the  personal  estate  •,  for  a  debt  does  not  l^ind  it  till 

iudgment.     R.  Sal.  575.  ■>  .    .i 

TA  release  of  all  right,  title,  ipterest,  claim  or  demand  in  and  to  the  per- 
fionalty  of  an  intestate  does  not  release  a  debt  from  him,    Ld.  R,  787,  Salk. 

[Particalarly  if  the  release  recites  that  there  had  been  disputes  between  the 
plaintiff  and  defendant,  concerning  the  right  of  admission.  Ld.  R.  787.  Salk. 

[So,*  if  a  non  compos  makes  a  voidable  feoffment  an  fee  and  takes  back 
an  estate  for  Kfe,  he  shall  be  remitted  to  his  former  estate.  Ld.  R.  314. 
«jg  "1 

J  An  acknowledgment  in  writing  that  the  plaintiff  had  received  of  the  de- 
fendant, a  certain  note,  secured  by  mortgage,  which  when  paid,  would  be  in 
full  of  all  demands,  is  no  release  of  a  note  executed  by  the  defendant  prior  to 
the  date  of  the  receipt.     Tryon  v.  Hart,  2  Conn.  Rep.  120.  } 

(E  2.)  Claim,  ^ight,  &c. 

So,  a  release  of  all  claims  extends  to  all  demands.    Co.  L.  291 .  b. 

So,  all  exactions  seem  equal  to  demands.     Co.  L.  292.  a. 

A  release  of  all  right  extends  to  a  title  of  entry.    Co.  L.  265.  a.  R.  8  Co. 

153.  b.  ^      «      i^  v 

So,  a  release  of  all  title,  extends  to  a  right  in  land.    R.  8  Co.  153.  b. 

(E  3.)  Actions,  &c. 

By  a  release*  of  all  actions,  actions  real,  personal,  or  mixed,  are  dis- 

chai^ed. 

So,  appeals  for  death,  robbery,  mayhem,  &c.     Lit.  s.  500. 

So,  a  scire  facias  upon  a  judgment  or  fine ;  for  every  writ,  original  or  judi- 
cial, upon  which  the  defendant  may  plead,  is  an  action.    Lit.  s.  505, 506. 

So,  a  release  of  action^  discharges  all  causes  of  action.    Co.  L.  285.  a. 

A  bond  for  payment  of  money  at  a  future  day ;  for  it  is  dMttm  in  prmsentij 
and  a  right  to  an  action  is  in  him,  though  he  cannot  have  an  action  at  present. 

Lit.  s.  512. 

So,  a  release  by  an  executor  before  probate  discharges  an  aetioD, 
though  he  cannot  have  it ;  for  the  right  is  in  him.  Co.  L.  292.  b.  Vide 
Administration,  (B  9.) 

So,  a  release  by  the  ordinary,  though  he  cannot  have  an  action.  Co«  L. 
292.  b. 

So,  a  release  of  all  quarrels  discharges  all  actions  and  causes  of  action. 
Co.  L.  292.  a. 

Or,  if  he  releases  omnes  toquelas.    Co.  L.  292.  a. 

All  suits,  debates,  or  controversies.     Ibid. 

So,  a  release  of  all  real  actions  discharges  actions  real  or  mixed ;  as,  assise, 
quare  trnpedit^  annuity.     Lit.  s.  492,  493. 

So,  a  release  of  personal  actions  dischai^es  all  personal  actions,  and 
all  mixed,  in  which  damages  were  recoverable  by  the  common  law.  Co.  L». 
385. 

But  a  release  of  all  actions  does  not  release  a  right  to  enter,  where  entiy 
is  not  tolled,  &c.     Co.  L.  286.  a. 

So,  a  man  may  enter  into  land,  or  take  goods,  &c.  notwithstanding  a 
lease  of  all  actions.     Lit.  s.  496,  497, 498. 
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Soy  he  in  remainder,  a  feoffee  or  other  Dot  privy,  shall  not  plead  a  release 
of  actions  to  tenant  for  life,  &c.    Co.  L.  385.  b. 

[*1So,  a  disseisor,  cannot  bar  an  assise,  by  a  release  of  real  actions.  Lit. 
8.494. 

So*,  releases  of  personal  actions  do  not  discliarge  real  actions,  in 
which  damages  are  given  by  statute,  if  they  were  not  at  the  common 
law ;  as,  dower,  mori  d?  ancestor^  akl,  entry  sur  disseisin  en  le  per,  &c.  Co. 
L.  SS5.  b. 

So,  in  an  assise  by  joint-tenants,  a  release  of  personal  actions  by  one  of 
them  bars  himself  only*.   Co.  L.  385.  a. 

So,  a  release  of  all  actions  before  the  day  of  payment  of  a  rent,  annuity,  &c. 
is  no  bar  to  arrears  afterwards  due.     R.  Cro.  El.  897. 

So,  if  an  agreement  be,  that  A.  shall  release  the  equity  of  redemption,  and 
B.  sfattli  pay  for  it  7/.  A.  releases  the  equity  and  all  actions  *,  this  does  not 
diacbaige  an  action  for  the  7/.     R.  1  Sal.  171. 

[The  real  parties  alone  are  competent  to  release  the  action ;  and  those  are 
fte  real  parties  who  are  parties  upon  record.     4  M.  &  S.  300.] 

Release  by  co-plaintin  not  set  aside  without  a  strong  case  of  fraud.  7 
Taont.421.] 

[If  a  defendant,  who  is  sued  by  a  landlord  in  the  name   of  his  tenant, 

Iiroeure  a  release  from  the  nominal  plaintilT,  the  court  will  order  the  re- 
ease  to  be  delivered  up,  and  permit  the  landlord  to  proceed  in  the  action* 
IhagL  407.] 

A  remittit  damna  of  so  much  is  a  release  for  so  much,  and  is  like  acknow* 
ledgment  of  satis&ction,  and  there  n^ed  not  be  judgment  quod  eat  sine  die  as 
to  that  part.     B.  R.  H.  207.] 

}  A  release  of  all  actions  to  the  sheriff,  who  had  seised  partnership  pro* 

Crty,  and  sold  it  in  execution,  for  the  debt  of  an  individual  partner,  is* no 
r  in  trover,  broudit  by  the  other  partners,  against  the  purchaser.     Wilson 
9.  Reed,  3  Johns.  Kep.  175. 

A  release  not  under  seal,  and  without  consideration,  executed  after  a 
breach  of  contract,  and  suit  commenced,  is  void*  Crawford  v*  Millspaugb, 
1 3  Johns.  Rep.  87* 

Am  conveys  land  to  B.  with  covenants ;  B.  conveys  it  to  C.  and  takes  a 
mortgage  to  secure  the  purchase  money  ( C,  the  mortgage  being  unsatisfied, 
cannot  release  A«  from  his  covenants ;  for  by  the  mortgage  the  seisin  was 
revested  in  B.     Kane  v.  Sanger,  14  Johns.  Rep.  89. 

Where  several  plaintiiSTs  must  join  in  a  personal  action,  a  release  by  one, 
is  a  bar  to  the  action:  As  in  trespass  by  tenants  in  common*  Austin  ?• 
Hall,  13  Johns.  Rep.  286. 

So,  inactions  ex  eontraclu.  Fitch  v.  Forman,  14  Johns.  Rep.  173. 
Decker  v.  Livingston*  1 5  Johns.  Rep.  479« 

Where  by  a  marriage  settlement,  the  husband  granted  the  wife  an  annul- 
itj,  in  consideration  of  which,  she  covenanted  not  to  demand  her  dower,  it 
was  held,  tbat  she  was  still  entitled  to  dower.  Hastings  v.  Dickinson,  7 
Mass.  Rep*  153. 

Soy  a  covenant  by  the  obligee  of  a  bond  not  to  sue  the  obligor  within  a 
gjven  time,  is  not  a  release  of  the  bond ;  but  is  a  covenant  merely,  for  breach 
of  which,  theparty  may  have  his  action.    Chandler  v.  Herrick,  1 9  Johr\s 
Rejf.  139.     Ward  v.  Johnson,  6  Munf.  6. 

oo,  a  bond  with  condition  not  to  sue,  unless  on  a  future  contract,  will 
amoaat  to  a  release  of  all  existing  causes  of  action  :  As  if  the  obligor  be  the 
indoraer  of  a  promissory  note  then  existing,  of  which  the  obligee  is  maker, 
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and  the  indorser  pays  the  amount  to  the  indorsee,  he  cannot  rtkaiAtftiD  W  ac* 
tion  on  the  note ;  but  he  may  sustain  an  action,  as  soretjr ;  becftuse  the 
payment  is  a  cause  of  action  arising  subsequently  to  the  exeeuttoa  of  tbc 
bond.  Cuyler  r,  Cuyler,  2  Johns.  Rep.  186.  Vide  Upham  v.  Smifli,  7 
Mass.  Rep.  265.  Whiter.  Dingley,  4  Mass.  Rep.  433. 

So,  Where  A.  &  B.  gave  a  sealed  note  to  C,  and  A.  afterwards  gare  a 
bond  and  mortgage  to  C.  for  the  amount,  and  C.  covenanted  to  cancel  the 
note ;  it  was  held,  that  though  the  security  did  extinguish  the  note,  yet,  the 
covenant  with  A.  was  for  the  benefit  of  A.  &  B.,  was  a  covenant  not  to  sue, 
and  amounted  to  a  release  of  the  note.    Phelps  v.  Johnson,  8  Johns.  Rep. 

43. 2d.  edit. 

But  a  covenant  with  one  of  two  obligors  not  to  sue  him,  does  not  discharge 
the  o^er ;  a  release  of  one  must  be  a  technical  release  under  seal,  in  order 
to  discharge  both.     Rowley  v.  Stodard,  7  Johns.  Rep.  207. 

A  receipt  in  full  to  one  Joint  obligor  on  his  paying  his  proportion  of  the 
debt,  is  not  a  dischai^ge  of  the  other.     Ibid. 

A  release  by  a  party  in  a  cause,  given  unconditionally,  for  the  purpose  of 
qualifying  the  release  to  be  a  witness,  if  fairly  obtained,  is  a  discharge  of  the 
claim  of  such  party,  though  the  releasee  be  not  sworn  on  the  trial,  or  the 
release  pifoduced.     Pratt  v*  Crocker,  16  Johns.  Rep.  270.  } 

(E  4.)  Covenants. 

So,  a  release  of  all  covenants  is  a  good  discharge  of  a  covenant  before  it  ia 
broken,  as  well  as  after.    Co.  L.  292.  b. 

But  if  the  lessor  after  assignment  by  him  to  another,  releases  all  covenants 
to  his  lessee,  and  afterwards  the  assignee  of  the  reversion  brings  covenant 
against  the  lessee ;  such  release  before  breach  does  not  discharge  the  defend- 
ant ;  for  the  lessor,  after  the  assignment,  cannot  discharge  the  action,  which 
shall  be  intended  to  be  founded  upon  a  covenant  m  law.  R.  2  Lev.  206, 
207. 

[(E  5.)  Construction.] 

Sin  the  construction  of  an  instrument,  regard  must  be  had  to  all  its  parts, 
especially  to  the  particular  expressions  therein.  Therefore  general  words 
in  a  deed  are  to  be  restrained  by  a  particular  recital.    For  which  rule  the 
reason  may  be,  that  the  parties  cannot  be  supposed  to  have  used  words  with- 
out meaning;  a  supposition  included  in  the  rejection  of  particular  exprea* 
sions.     If  full  effect  is  givefi  to  the  general  words,  the  particular  expressions 
are  thereby  passed  over;  but  not  vice  versa  since  thereby  effect  is  given  to 
the  general  words,  namely,  qualified  and  consistent  with  the  particular  ex- 
pressions.   Hence,  where  to  an  action  of  debt  on  a  bond,  the  defendant 
pleaded  a  release  from  the  plaintiff,  which,  after  reciting  that  the  defendant 
stood  indebted  to  him  in  such  a  sum,  he,  in  consideration  of  155.  in  the  pound 
paid  to  him,  '^  released  the  defendant  from  all  manner  of  actions,  cauaes   of 
actions,  suits,  debts,  claims,  and  demands.(in  law  and  equity,  which  he  b&d 
against  him,  or  thereafter  could,  should,  or  might  have,  by  reason  of  any  fhiog 
from  the  beginning  of  the  world  to  the  date  of  the  release  ;'*  held,  f*]lhat 
the  plaintiff  might  reply,  that  although  the  present  demand  was  due  Wben 
the  release  was  made,  yet  it  was  not  included,  or  meant  to  be  included^  in  th^ 
sum  named  therein.     4  M.  &  S.  423.] 

[If  the  provisions  in  a  deed,  are  upon  the  face  of  them,  applicable  to  two 
different  situations  of  things,  it  may  be  averred  to  which  of  the  two  they 
were  meant  to  be  applied.     Thus,  if  A.  owes  B.  20f.,  which  gross  sumia 
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comfmtA  d  mwnl  itnas,  and  B«  reieues  to  A.  1(M.,  B.  may  show  to  what 
patlieiriar  itoOM  t&e  releaie  was  intended  to  be  applied.  4  M.  &  S*  423.]*' 
[A.  after  mentioniiig  certaJD  q«cific  sams  diK  to  her  from  B*,  and  that 
ahe  bad  agreed  to  release  him  from  flioae  sums,  and  of  and  from  all  or  any 
other  ram  or  rams  of  money,  claims,  and  demands,  thereby  secured  or  in- 
tended to  be  secjired,  and  all  other  sum  or  sans  of  money,  claim,  and  de- 
mand whatsoerer,  released  him  accordingly  from  those  sums,  and  all  claim 
on  account  of  those  sums,  or  for  or  on  account  of  any  other  matter,  cause,  or 
thing  whatsoever.  Held,  that  a  bond  of  indemnity,  payable  after  her  decease 
was  not  thereby  released.     1  N.  R.  1 1 3.] 

\  So,  if  there  be  a  particular  recital  in  a  release,  and  afterwards  general 
words  of  acquittance  are  used,  the  particular  recital  will  restrain  the  gen- 
eral words,  BO  as  to  render  them  inoperative*  Lyman  o.  Clark.  9  Mass. 
Rep.  235.  } 

Vide  aM)re  concerning  Release  in  Appeal,  (G  12.) — Bail,  (Q  7.) — Chan- 
cery, (4  L  l.,&c.)-— Damages,  (E  8.) — Discontinuance,  (C  1.) — Fine,  (E 
1 0.)— Pleader,  (2  G  1 4.-2  V.  1 1  .—2  W.  30.  34.)— 2  X  7.-2  Y  1 7.-3  B. 
19.— 3  tL  12.-*3  O  8.  16.) 


BELIEF. 

Vide  CoFraoLD,  (K  11.)— Pleader,  (3  K  17.) 

RELIEF  IN  EQUITY. 
Vide  Chancsrt. 

RELIEF  OF  POOR. 
Vide  Uses,  (Nl.) 

RELIGION. 

Vide  Justices  of  Peace,  (B  13.,  Sic.) — Scotland,  (D  3.) 

THE  THIRTY-NINE  ARTICLES. 
Vide  l&SQLiBE,  (N  10.) 

REMAINDER. 

Vide  CoFTHOLD,  (C  11.)— Deywe,  (N  19.)— Estates,  (B   13.,  &c.— 31.) 

Pleas^sr,  (3  E  3.) 

REMAINDER.MAN. 

[Since  possession  of  personalty  is  not  proofof  ownership,  a  pawnee's  title 
to  the  property  bailed  cannot  be  better  than  that  of  the  bailor.  ,[*]There- 
fore,  the  pawnee  of  a  tenant  for  life  has  no  lien  for  the  money  advanced 
i^gaiost  tht  remainder  man.    2  T.  R.  376.] 

[Aa  iodenture  of  lea  se  expressed  to  be  made  by  a  tenant  .for  life,  and  the 
remaioder*maA,  but  executed  by  the  tenant  for  life  only,  is,  as  against  the 
remamder-man,  utterly  void;  who,  therefore,  after  the  death  of  the  tenant 
for  life  cannot  sue  upon  the  covenants  therein,     t  T.  R.  86.1 
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TA  lease  void  id  its  creation  as  against  a  remainder-manf  does  not  become 
yalid  by  his  accepting  rent,  and  su&ring  the  lessee  to  make  improyemenCi 
after  his  remainder  vests  in  possession,     DougU  50.    Cowp«  483«] 

Vide  Receipt,  (A  2.— B  2.)— Recovery,  (B  7i) 

CROSS-REBfAINDERS. 
Vide  OxTUB,  (N  14,  15.) 

CONTINGENT  REMAINDERS. 
Vide  Estates,  (B  16.) 

TESTED  REMAINDER. 
Vide  Estates,  (B  1 7.) 

Remedy. 

MUTUAL  REMEDIES. 
Vide  Pleader,  (C  56.) 

OTHER  REMEDY. 

Vide  Abatement,  (H  50.)— Actioit  upon  the  Case,  (B  80~~AcTioir  opob 
THE  Case  upon  Assumpsit,  (C). — For  a  Dbcbipt,  (E  5.)— Appbai., 
-  (G  10.) 

REMEMBRANCER. 

OF  THE  EXCHEQUER. 

Vide  Courts,  (D  IS,) 

REMITTER, 

(A)  REMITTER,  WHEN  IT  SHALL  BE. 

( A  1 .)  If  an  antient  right  ood  defeasible  estate  come  to- 
gether by  descent,  p.  237. 
(A  2.)  Or  the  right  descends  after  the  estate,  p.  238. 
(A  3.)  Or  the  estate  after  the  right  p.  238. 
[*  1  (A  4.)  Or  by  other  act.  p.  238. 
(A  5.)  And  if  part  of  the  estate  comes  to  the  right,  it 
shall  be  a  remitter  for  so  much.  p.  239. 

(B)  REMITTER  FAVOURED  BY  LAW. 

(B  1.)  And  therefore  it  takes  effect,  though  the  estate 
which  made  the  remitter  was  voidable,  p.  240. 

(B  2.)  A  remitter  defeats  entirely  the  wrongful  estate* 
p.  240. 
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(B  SJS  And  that  presently  without  entry •  p.  241. 
(B  4.)  A  remitter  to  the  principal  remits  to  the  appen- 
dant, p.  241. 
(B  5.)  To  the  particular  estate,  remits  to  him  in  the  re- 
version or  remainder,  p.  24L 

(C)  WHEN  THERE  SHALL  BE  NO  REMITTER, 

(C  1.)  To  a  bare  title,  p.  242. 

(C  2.)  To  an  irremediaole  ri^ht.  p.  242. 

(C  3. 1  To  a  bare  right  of  action,  p.  242. 

(C  4.}  If  the  freehold  does  not  accrue  to  the  right,  p. 

243. 
(C  5.)  If  there  was  default  in  him  who  takes  the  defeas- 
ible estate,  p.  243. 
(G  6.)  If  he  takes  by  st  27  H.  8.  10.  which  executes  the 

use  in  the  same  plight  as  it  was  limited,  p.  244. 
(C  7.)  No  remitter  to  a  term  for  years,  p.  245. 

(D)  THE  GROUNDS  OF  A  REMITTER,  p.  245. 
<E)  HOW  IT  OPERATES,  p.  245. 
<P)  WHAT  EFFECT  IT  SHALL  HAVE.  p.  246. 

REMITTER :— WHEN  IT  SHALL  BE. 

(A  1.)  If  anantientright  and  defeasible  estate  come  together  by 

descent. 

Remitter  is,  when  an  antient  right  in  lands  or  tenements,  which  is  remedi* 
ablci  and  a  defeasible  estate  or  title,  in  the  same  tenements,  come  to  the 
same  person,  without  default  in  him,  be  shall  be  remitted  to  his  antient  and 
better  right.     Co.  L.  347.  b. 

As,  if  tenant  in  tail  makes  a  discontinuance,  and  afterwards  disseises  the 
discontinuee,  and  dies,  wherebj  the  right  to  the  tail  and  the  defeasible  es- 
tate in  the  fee  descend  together  to  his  issue ;  the  issue  shall  be  remitted  to 
Ibe  estate-tail.     Lit.  s.  659. 

So,  if  tenant  in  tail,  after  a  discontinuance,  dies  without  issue,  and  he  m 
remainder  enters,  and  dies  seised,  his  issue  shall  be  remitted.  R.  Bend. 
pi.  34. 

t*]If  the  husband  discontinues  the  land  of  his  wife,  and  takes  back  an  es- 
tate to  himself  in  fee,  and  dies  after  his  wife,  their  issue  shall  be  remitted.  3 
Rol.  430. 1. 1 7. 

So,  if  a  subsegaent  right  comes  to  a  former,  though  the  former  was  also 
defeasible.     2  Cfro.  489.     Vide  post,  (B  1 , 3,  3.). 

< 

(A  2.)  Or,  the  right  descends  after  the  estate. 

•So,  there  shall  be  a  remitter,  if  the  right  descends  after  the  defeasible  es- 
tate; as,  if  tenant  in  tail  enfeoffs  his  is^e  within  age,  and  afterwards  dies, 
the  issue  shall  be  remitted.    Lit.  s.  660.    Hob*  71. 
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Though  the  issue  came  to  his  full  age  in  the  life  of  tenant  in  tail,  and  did 
not  waive  the  feofiment.     Lit.  s,  660. 

If  tenant  in  tail  makes  a  feoflment  to  the  use  of  himself  for  life,  remainder 
to  his  son  in  tail,  with  condition;  the  son  breaks  the  condition,  whereby  the 
use  and  possession  accrue  to  his  issue,  and  the  father  dies ;  the  issue  shall  be 
remitted.     R.  1  Leo.  91. 

If  tenant  in  tail  enfeoffs  to  the  use  of  himself  for  life,  remainder  to  his  son, 
(who  is  the  issue  in  tail,)  and  afterwards  diet,  the  son,  though  he  takes  the 
remainder  by  the  st.  37  H.  8.  10.  shall  be  remitted  bj  the  descent  of  the 
right.     1  Leo.  91 .     Vide  post,  (C  5, 6.) 

(A  8.)  Or,  the  estate  after  the  right. 

So,  if  a  defeasible  estate  comes  to  him  after  a  descent  of  the  right,  he  shall 
be  remitted;  as,  if  a  discontinuee,  after  the  death  of  tenant  in  tail,  enfeofis 
his-issue  vitUn  age.    Co.  L.  360.  a. 

(A  4.)  Or,  by  other  act. 

So,  if  the  discontinaee,  being  a  woBian,  the  issue  in  tail  within  age  takea 
^er  to  wife,  he  shall  be  remitted  to  the  whole ;  for  he  becomes  seized  in  her 
right,  and  there  are  no  moieties  between  them.     Lit.  s.  665. 

So,  if  a  husband,  seized  in  right  of  his  wife,  aliens  in  fee,  and  takes  back 
an  estate  to  him  and  his  wife,  the  wife  shall  be  remitted ;  for  the  taking 
back  of  the  estate  shall  be  reputed  the  act  of  the  husband  alone,  and  not  of 
the  wife,  who  was  covert.     R.  1  Sid.  63. 

So,  if  the  discontinue  be  disseised,  and  the  disseisor  leases  to  the  husband 
and  wife  for  life.     Lit.  s.  678. 

So,  if  the  alienee  makes  a  lease  to  the  husband  and  wife  for  their  lives, 
reserving  the  reversion  to  himself,  it  shall  be  a  remitter  to  the  wife,  and  the 
reversion  shall  be  out  of  the  lessor.     Lit.  s.  666; 

So,  if  an  estate  be  taken  back  to  the  husband  and  wife,  only  for  the  life  of 
the  husband.    Co.  L.  350.  b. 

Though  the  estate  to  them  be  by  indenture.    Co.  L.  353. 

Or,  by  fine  ;  for  the  wife  shall  not  be  examined  upon  it.     Lit«  s.  669. 

So,  if  tenant  in  tail  enfeofis  his  issue  within  age,  and  his  wife,  and  dies  ; 
the  issue  shall  be  remitted  to  the  whole,  upon  the  death  of  tenant  in  tail* 
Co.  L.351.  b. 

So,  if  tenant  in  tail  discontinues,  and  dies,  leaving  a  daughter  hjls  heir  in 
tail,  who  after  full  age  takes  husbatfd,  and  the  discontinuee  releases  to  the 
husband  and  wife  for  their  lives,  the  wife  shall  be  remitted.     Lit.  s.  67  U 

[*]So,  if  a  husband  discontinues  the  land  of  his  wife  by  fin^,  and  the 
conusee  renders  to  the  husband  and  wife,  though  this  be  error,  and  the 
fine  may  be  avoided ;  for  not  being  partj  to  the  original  or  conusance,  the 
wife  cannot  take,  except  in  remainder,  jet  she  shall  be  remitted.  Co.  L* 
353.  a.     Vide  post,  (B  1 .) 

So,  if  the  discontinuee  makes  a  feoffment  and  livery  to  the  wife  without 
her  husband.     Lit.  s.  677. 

Though  the  husband  afterwards  disagrees  to  the  feofiment,  or  the  wife 
waives  it  after  the  death  of  her  husband.    Co.  L.  356.  b. 

So,  if  husband  and  wife  are  tenants  in  special  tail  by  a  gift  after  marriage, 
bj  which  they  take  by  entireties,  and  the  husband  discontinues,  and  takes 
back  an  estate  to  him  and  his  wife,  they  are  both  remitted;  for  the  one 
caiinot  be  without  the  other.     Lit.  s.  672. 
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Soy  since  the  statute  of  used,  if  he  takes  back  an  estate  by  fine,  or  feoff* 
ment.     R«  Hob.  255.     1  Sid.  63. 

So,  if  husband  and  wife  recover  against  lessee  for  life  of  the  husband  bj 
writ  of  entrj  in  the  post.     Semb.  per  Dyer,  Mo.  33* 

If  tenant  in  tail  makes  a  feoffment  to  the  use  of  himself  for  life,  and  then 
to  A*  for  years,  and  says  nothing  of  the  fee,  and  dies,  by  the  descent  of  the 
reversion  the  issue  shall  be  remitted.     2  Rol.  419.  K  50. 

Soj  if  the  discontinuee  makes  an  estate  to  the  husband  for  life,  remainder 
to  the  wife  for  life,  it  shall  be  a  remitter  to  the  wife,  when  the  remainder  to 
her  comes  into  possession.     Lit.  s.  680. 

So,  if  tenant  in  tail  leases  to  his  eldest  6on  for  life,  i*emaiadcr  to  the 
younger,  and  the  eldest  dies  without  issue,  tlie  younger  son  shall  be  remitted 
by  the  accruing  of  the  remainder  to  him«     Lit.  s.  682.     Vide  post,  (C  5.) 

Or,  if  the  heir  of  the  disseisor  leases  to  A.  for  life,  rem^^inder  to  thedis- 
seisee,  he  shall  be  remitted  after  the  death  of  A«     Lit.  s.  683. 

(A  5.)  And  if  part  of  the  estate  comes  to  the  right,  it  shall  be 

a  remitter  for  so  much. 

So,  if  only  part  of  a  defeasible  estate  comes  to  him  who  has  a  right,  he 
shall  be  remitted  for  so  much  ;  as,  if  tenant  in  tail  to  him  and  the  heirs  of 
bis  body  upon  A.  b^otten,  has  a  daughter,  and  afterwards  has  issue  adaugh-« 
ter  by  another  Tender,  and  discontinues,  and  afterwards  disseises  the  discon- 
tinuee, and  dies,  whereby  the  estate  descehds  to  the  two  daughters ;  the 
daughter  by  A.  shall  be  remitted  to  a  moiety.  Lit.  s.  662.  Vide  post, 
(C  4.) 

So,  if  tenant  in  tail  enfeoflfs  his  issue  within  age,  and  B.,  and  dies,  the 
issue  shall  be  remitted  to  a  moiety.     Lit.  s.  063. 

So,  if  disseisee,  when  his  entry  is  congeablcj  takes  back  an  estate  (witb^ 
out  indenture,  or  matter  of  record  which  estops  him)  from  the  disseisor,  he 
shall  be  remitted.     Lit.  s.  693,  694.  696. 

Though  be  takei  but  a  lease  for  years.     Lit.  s«  695* 

So,  in  Bformedonhj  the  issue  in  tail,  if  the  discontinuee  disclaims,  or 
pleads  non-tenur^  it  shall  have  the  efleet  of  a  remitter^     Lit.  s.  691,  69^« 

[•](B)  REMITTER  FAVOURED  BY  LAW. 

(B  1.)  And  therefore  it  takes  effect ;  though  the  estate  which 

made  the  remitter  was  voidable* 

Remitter  is  favoured  in  law  ;  for  by  it  the  antient  right  is  restored,  which 
is  the  more  worthy  and  more  sure  title*     Co.  L.  348. 

And  therefore,  if  the  defeasible  estate  Ivas  obtained  from  an  infant,  or 
femt-cfrctri^  yet  there  shall  be  a  remitter  ;  as,  if  tenant  in  tail  discontinues, 
and  afterwards  disseises  the  discontinuee,  and  dies  ;  his  issue  shall  be  re« 
mitted,  though  the  discontinuee  was  an  infant,  or  covert*  Co.  L.  348.  a« 
'  If  a  husband  discontinues  the  land  of  his  wife,  by  fine,  to  A.  who  renders 
to  the  husband  and  wife,  though  the  tine  be  crroneOiis,  (for  the  wife  not 
being  a  party  to  the  original,  or  conusance,  cannot  take  by  the  render  of 
present  estate,)  she  shall  be  remitted.  Co.  L.  353.     Vide  ante,  (A  4.) 

If  the  discontinuee  enfeoffs  the  wife,  and  makes  livery  to  her  only,  though 
the  husband  afterwards  clisagrces.    Co.  L.  356.  b.     Vide  ante,  (A  4.) 

If  tenant  in  tail  to  him  and  the  heirs  females  of  his  body  discontinues, 
and  takes  back  an  estate  in  fee,  and  dies,  having  issue  a  daughter,  and  his 
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m(e  privement  enseint,  the  son  born  afterwards  shall  not  void  the  remitter 
to  the  daughter.     Co.  L.  357.  a. 

So,  if  the  discontinuee  makes  a  feoflbieDt  to  husband  and  wife,  upon  con* 
dition,  it  shall  be*a  remitter  to  the  wife,  though  the  feoffor  afterwards  enters 
for  the  condition  broken.     Co.  L.  357.  b.     Lit.  s.  679. 

So,  if  tenant  in  tail  •nfeofis  his  younger  son,  and  dies,  and  the  younger 
son  dies,  his  wife  privcment  enseint  ;  the  eldest  son  enters,  and  then  the 
wife  has  a  son  born  ;  he  shall  not  enter  ;  for  the  eldest  was  remitted.  R. 
t  And.  31. 

(B  2.)  A  remitter  defeats  entirely  the  wrongful  estate. 

So,  by  the  remitter,  the  defeasible  estate  shall  be  utterly  annulled  and  de- 
feated.    Lit.  8.  659.  665,  666.     Vide  post,  (F). 

And  therefore,  if  he  who  has  a  defeasible  estate  grants  a  common,  rent, 
&c.  out  of  the  land,  and  afterwards  is  remitted,  the  land  shall  be  dischaiged  ; 
for  the  estate  out  of  which  it  issued  is  totally  defeated.  Lit.  s.  660.  6S6. 
687. 

So,  if  he  annexes  a  condition,  &c.  to  the  estate  made  by  him.  Lit.  s. 
679. 

So,  the  remitter  avoids  all  charges  of  a  stranger  or  ancestor,  made  after 
the  commencement  of  the  defeasible  estate.     2  Kol.  422.  K. 

So,  the  est.ate,  tt>  which  the  remitter  is,  shall  be  subject  to  dower,  ward, 
&c.  as  before.    2  Rol.  422. 1.  15. 

But.^n  estate  of  the  land  itself,  made  by  him  who  is  remitted,  as  a  lease 
for  years,  shall  not  be  defeated  by  the  remitter.  Co.  L.  349.  a.  Dy.  51. 
b.     2  Rol.  422.  1.  30. 

So,  other  remedy  for  the  rent,  common,  &c.  is  not  taken  away ;  for  he 
may  have  annuity,  &c.  notwithstanding  the  remitter.     Co.  L.  349.  a. 

[♦](B  3.)  And  (hat  presently  without  entry. 

So,  the  defeasible  estate  shall  be  defeated  without  entry.  Co.  L.  348.  a. 
R.  1  Rol.  260.     Hob.  256.     2  Rol.  421. 1.  30. 

For  it  shall  be  defeated  immediately  by  the  vesting  of  the  estate  which 
makes  the  remitter.    Co.  L.  354.  b.  356.  b.     Hob.  255. 

Though  it  vests  by  act  of  law,  without  the  assent  of  the  party.  Co.  L. 
358.  b. 

So,  if  the  estate  vests,  he  cannot  waive  the  remitter  ;  for  he  shall  be  re- 
mitted  nolens  volens.  R.  2  Cro.  489.  For  the  benefit  of  him  in  remainder, 
otherwise  not.     2  Rol.  422.  1.  40. 

Though  the  anlient  estate  and  the  last  were  both  waiveable,  he  cannot 
waive  the  remitter,  where  it  would  be  to  the  prejudice  of  another.  Co.  L. 
357.  Hob.  71.  255.  Mo.  872.  Per  three  J.  Montague  cont.  2  Cro. 
489.     2  Rol.  36.     Vide  Baron  and  Feme  (T). 

So,  if  the  remitter  be  prevented  by  the  default  of  the  father,  his  heir  may 
be  remitted  ;  as,  if  the  discontinuee  enfeoffs  tenant  in  tail,  of  full  age,  who 
shall  not  be  remitted  contrary  to  bis  own  act,  yet  his  issue  ^hall  be  remit* 
ted*. 

If  husband  and  wife  lev^  a  fine,  and.  afterwards  take  back  an  estate  to 
them  ;  though  the  wife,  bemg  particeps  by  her  examination  upon  the  fine 
cannot  be  remitted,  her  issue  shall.     Co.  L.  353.  b.     Vide  post,  (C  6.) 

So,  if  tenant  in  tail  leases  to  his  eldest  son  for  Ufe,  remainder  to  a  younger 
son  far  life,  and  dies  and  then  the  eldest  son  dies  without  issue,  the  younger 
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shall  be  remitted,  though  the  eldest,  who  accepted  the  lease  could  not.   Lit. 
a.  682. 

{B  4.)  A  remitter  to  the  principal  remits  tp  the  appendant* 

So,  if  a  man  be  remitted  to  the  principal,  he  shall  be  remitted  to  all  things 
appendant,  &c. ;  as,  if  tenant  in  tail  of  a  manor,  with  an  advowson,  &c.  ap- 
pendant, enfeoffs  B*  who  re-enfeofis  bim,  saving  the  advowson  ;  the  issue 
flbaii  be  remitted  to  the  manor,  and  also  to  the  advowson.    Co.  L.  349.  b* 

So,  if  tenant  in  tail  was  disseised  by  A*  who  suffers  an  usurpation,  and  the 
disseisee  enters,  he  shall  be  remitted  to  the  manor  with  the  advowson.  Co. 
L.  349.  b. 

(B  5.)  To  the  particular  estate,  remits  to  him  in  the  reversion  or 

remainder. 

So^  a  remitter  to  a  particular  estate  shall  be  a  remitter  to  all  in  remainder 
or  reversion.     Lit.  s.  673.  Hob.  255.  Pol.  397. 

Thou^  the  remainder  vests  by  the  statute  of  uses.     27  H.  8.  10.     Hob. 

256. 
So,  if  a  mesne  remainder  be  barred,  it  shall  be  a  remitter  to  all  other  re- 
lindersor  the  reversion  ;  as  if  A.  be  tenant  for  life,  remainder  to  B.  in 
tail,  remainder  to  C.  in  tail,  remainder  to  D.  in  fee,  and  A.  is  disseised  by 
E.  to  whom  B.  releases  with  warranty,  whereby  the  estate-tail  is  barred,  if 
A.  afterwards  re-enters,  the  remainders  to  C.  and  D.  are  remitted,  though 
the  disseisor  has  a  fee,  determinable  upon  the  death  of  B.  without  issue.  Co. 

Li.  354.  b.  •  1      r  ji 

So,  if  tenant  in  tai>,  remainder  in  B.  in  fee,  discontinues,  and  afterwards 
takes  back  an  estate  to  him  in  tail,  remainder  to  the  king  in  fee,  [*]and 
dies,  his  issue  shall  be  remitted,  and  the  remainder  to  B.,  though  the  re- 
mainder to  the  king  be  thereby  devested.     Cd.  L.  354.  b. 

But  if  tenant  in  tail  dies  after  discontinuance,  without  issue,  and  he  in  re- 
mainder disseises  the  discontinuee,  and  dies  without  issue,  he  in  the  second 
remainder  cannot  enter.    R.  Bend.  pi.  34. 

(C)  WHEN  THERE  SHALL  BE  NO  REMITTER. 

(01.)  To  abare  title. 

But  a  remitter  roust  be  to  the  antient  right,  and  shall  not  be  to  a  naked 
title ;  as,  if  a  defeasible  estate  be  in  him  who  has  title  to  enter  for  a  condi- 
tion broken,  he  shall  not  be  remitted  to  the  estate  which  he  had  before  the 
condition  made.     Co.  L.  347.  b.     2  Rol.  420.  G. 

Or,  if  he  has  title  to  enter  for  mortmain.     Co.  L.  347.  b.  348.  a. 

Or,  open  an  assent  to  a  ravisher ;  for  it  is  a  bare  title  of  entry,  for  which 

no  action  is  given.     Co.  L.  348.  a.  ^, .       ./.         ^     .  i . 

Bat  if  an  infant  makes  a  feoffment  of  the  estate  of  his  wife,  and  withm 
age  takes  back  to  him  and  his  wife  ;  though  he  had  only  a  title  to  enter  for 
hia  nonage,  he  shall  be  remitted .     2  Rol.  4 1 9. 1.  30. 

So,  if  a  woman  enfeoffs  A.  and  B.  upon  condition  to  re-enfeoff  her  upon 

mquest,  and  takes  husband,  and  upon  request  A.  refuses,  but  B.  enfeoffs 

tfaem  of  the' whole,  she  shall  be  remitted  to  the  moiety  of  A.  to  which  she 

had  title  of  entry  for  the  condition  broken..    2  Rol.  419.  1.  35. 
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(G  2.)  To  an  irremediable  right. 

80,  there  shall  be  do  remitter,  to  a  right  for  which  the  party  has  no  lemedj 
by  actioD.     Co.  L.  348*  a.  349.  b. 

As,  if  B.  purchases  an  advowson,  and  afterwards  suffers  an  usurpation,  and 
«ix  months  pass,  and  then  the  usurper  enfeoffs  B.  and  his  heirs,  the  heir  of 
B.  shall  not  be  remitted ;  for  though  he  had  right,  he  had  not  any  remedy  by 
action.     Co.  L.  349.  b. 

So,  if  tenant  in  tail  enfeoffs  B,  of  a  manor  with  an  advowson,  &c.  append- 
ant, and  afterwards  B.  grants  to  him  and  his  heirs  the  advowson,  or  other 
thing  appendant,  and  he  dies,  his  issue  shall  not  be  remitted  till  he  re-contin- 
ves  the  manor ;  for  there  was  no  remedy  by  action  for  the  advowson,  &c. 
ttU  the  manor  was  re-continued.     Co.  L.  349.  b. 

So,  if  he  makes  a  discontinuance,  and  afterwards  disseises  the  discon* 
tiquee,  and  levies  a  fine,  ^nd  dies  within  five  years,  the  discontinuee  may 
enter ;  for  the  issue  is  not  remitted,  his  right  being  barred. by  the  fine.  R« 
Bpnd.  pi.  156.     Mq.  115.     1  And.  43. 

SSp,  if  there  be  a  grandfather  tenant  for  life  \  remainder  to  a  father  in  tail^ 
and  they  joii)  in  a  feoffment  with  warranty,  and  the  warranty  descends  with 
the  right  to  the  son  ;  he  shall  not  be  remitted,  being  bound  by  the  warranty, 
R.  1  And.  28Ci.     2  Rol.  42 1.  I.  40. 

(C  3.)  To  a  bare  right  of  actioq. 

So,  there  shall  be  no  remitter,  where  the  party  has  no  right  but  only  to 
have  an  action ;  as,  if  tenant  in  tail  suffers  a  common  recovery,  which  was. 
erroneous,  aiid  adtecwards  disseises  the  recoveror,  and  dies,  his  issue  shall 
not  be  remitted  ;  for  though  he  has  a  right  to  have  a  writ  [*]of  error  for  re* 
versal  of  the  recovery  :  yet,  till  the  reversal,  be  has  no  right  to  the  estate- 
tail.     Co.  L,  349.  b. 

(C4.)  If  the  freehold  does  not  accrue  to  the  right. 

80,  there  shall  bie  no  remitter  except  where  an  estate  of  freehold  comes  te 
him  who  has  the  antiept  right;  and  therefore,  if  tenant  in  tail  before  the  at. 
27  H.  8.  10.  had  made  a  feoffinent  to  the  us^  of  himself  ia  fee  or  tail,  the  i^* 
sue  was  not  remitted.     Dy.  ^4.  a. 

So,  there  shall  be  no  remitter  till  the  freehold  comes  in  possession  to  hinri 
who  has  the  right ;  as,  if  discontinuee  of  a  husband  re-grants  an  estate  to  the  - 
husband  for  jife,  remainder  to  the  wife;  she  shall  not  be  remitted  during  the 
life  of  the  husband.     Lit.  s.  680.     R.  Hob.  71. 

If  tenant  in  tail  enfeoffs  A.  to  the  use  of  himself  for  life,  and  aftervrards  to 
A.  till  he  raises  500/.,  and  then  to  his  son  in  fee,  who  enters  after  the  death  of 
his  father ;  he  shall  not  be  remitted  till  A.  has  levied  the  500/.     R.  1  Leo.  7. 

So,  there  shall  be  no  remitter,  but  only  as  to  so  much  as  comes  to  him  with- 
out his  default ;  as,  if  tena^nt  in  tail  to  him  and  the  heirs  of  bis  body  by  A. 
has  issue  a  daughter,  and  by  another  wife  has  issue  another  dai]^ter,aDd 
then  discontinues,  and  disseises  the  discontinuee,  and  dies,  his  daashter  bj 
A.  shall  be  remitted  only  to  a  moiety;  for  a  moiety  only  descended  to  her*. 
Lit.  6.  662.     Vide  ante,  (A  5.) 

So,  if  tenant  in  tail  enfeoffs  bis  issue  within  age,  and  a  stranger,  and  dtes^ 
though  joint-tenants  arc  seised /^romcfivt^o  of  the  whole,  yet  the  issue  shall  be 
remitted  only  to  a  moiety  ;  for  he  h^s  no  right  to  more.     Co.  L.  3M.  a« 
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If  husband  discontinues,  and  takes  back  an  estate  to  him  and  his  wife,  and 
to  A.  the  wife  is  remitted  only  to  a  moiety.    Lit^  s.  676. 

(G  5.)  If  there  was  default  in  him  who  takes  the  defeasible 

estate. 

So,  there  shall  be  no  remitter,  if  he  who  has ,  the  defeasible  estate  was 
particq>s  criminis,  and  consented  to  the  making  of  the  defeasible  estate  ; 
and  ttierefore,  if  tenant  in  tail  enfeofls  his  issue  of  full  age,  and  dies,  the 
issue  shall  hot  bo  remitted  ^  for  it  was  his  folly  to  accept  the  feoffment. 
Co.  L.  348.  b.  350.  b. 

Or,  if  the  issue  at  full  age  takes  the  discontinuee  to  wife.     Lit.  s.  665. 

Or,  if  the  issue  joins  with  his  father  in  a  disseisin  to  the  discontinuee. 
Co.  L.  357.  b. 

If  a  stranger  enfeoff  a  tenant  aAer  possibility  in  remainder  after  an  estate 
for  life,  and  the  lessee  dies,  he  in  remainder  shall  not  be  remitted.  2  Rol. 
420. 1.  25. 

So,  if  ahusband  and  wife  levy  a  fine  to  B.  upon  which  the  wife  is  exam- 
ined, and  afterwards  they  take  back  an  estate  to  them,  the  wife  shall  not  be 
remitted  f  for  by  her  examination  upon  the  fine,  she  became  particeps.  Co. 
Li*  353.  b. 

Or,  if  they  make  a  feoffment  to  the  use  of  themselves.  Semb.  I.Lev.  49. 

If  a  husband  discontinues  the  land  of  his  wife,  and  A.  disseises  the  [*]dis- 
continuee  by  co^m  of  the  husband,  and  also  of  his  wife,  and  makes  a  lease 
to  them,  the  wife  shall  not  be  remitted.     Lit.  s.  678.     2  And.  39. 

Though  the  wife  was  not  present,  but  only  assented  to  the  disseisin,  though 
by  such  assent  she  be  not  a  disseisoress.     Co.  L.  357.  b. 

So,  if  he  who  has  a  right  procures  a  disseisin  by  A.  against  whom  he  re- 
covers.    2  Rol.  420. 1.  7. 

Tenant  for  Uf^,  r^maiiMicr  to  A.  for  life,  A.  disseises  the  tenant  for  ]i£^, 
who  dies ;  A.  shall  not  be  remitted.     Cont.  2  Rol.  420.  I.  30. 

So,  if  tenant  in  tail  lets  to  B.  for  life,  remainder  to  his  issue  by  deed,  and 
the  issue  agrees  to  the  remainder,  in  the  life  of  his  father,  by  signing  a  coun- 
terpart of  the  deed,  &c.  the  issue  shall  not  be  remitted,  though  the  freehold  is 
cast  upon  him.     Co.  L.  359.  b. 

If  lessee  for  life  surrenders  to  D.  in  remainder,  &c.  and  D.  accepts  it, 
be  Khali  not  be  remitted.    R*  Skin.  3. 63. 

So,  if  tenant  in  tail  enfeoffs  his  issue  and  B.  by  deed,  and  makes  livery 
to  B.  only,  yet  if  the  issue  signs  the  deed,  he  shall  not  be  remitted  on  the 
death  of  B.,  though  the  freehold  is  cast  upon  him  by  survivorship.  Co.  L. 
S59.by 

So,  if  B.  dies  in  the  life  of  the  tenant  in  tail,  and  the  issue  afterwards  en- 
teiTB,  and  takes  the  profits.     Lit.  s.  684, 

Or,  agcejss  to  the  feoffinent  ip  the  life  of  his  father.     Co.  L.  359. 

If  there  be  father,  tenant  for  life,  remainder  to  the  son  for  life,  remainder 
tp  the  father  in  tail,  and  the  father  and  son  join  in  a  feoffment  to  an  uncle 
of  the  eon,  who  dies  without  issue,  sp  that  the  son  is  his  heir,  he  shall  not  be 
jieaiitted  during  his  life;  for  he  joined  in  the  feoffinent.     Dub.  1  Leo.   37. 

But  if  a  party  to  a  wrongful  act,  or  an  estate  taken  back,  be  an  infant,  or 
/eme-covert^  no  default  shall  be  adjudged  in  him  or  her  generally.  Vide  ante, 
(A  4.) 

As,  if  husband,  seised  in  right  of  his  wife  for  the  life  of  the  wife,  makes 
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a  feoflrment  to  the  use  of  the  wife  for  life ;  npon  the  death  of  the  husband, 
she  shall  be  remitted*     R.  3  Leo.  93. 

So,  where  an  estate  of  freehold  is  cast  upon  him  or  her  hy  act  of  law, 
no  default  shall  be  adjudged  in  him  or  her  ;  as,  if  ."  remainder  was  limited 
to  him  or  her,  without  his  or  her  assent,  and  the  particular  estate  determipes. 
'  Lit.  s.  682,  683.     1  Leo.  91.     Vide  ante,  (A  4.) 

So,  if  tenant  in  tail  enfeoffs  his  issue  and  b.  bj  deed,  and  makes  liv^erj 
to  B.  and  the  issue*was  not  conusant,  nor  took  the  profits^  in  the  life  of  bis 
father,  he  shall  be  remitted,  if  he  survives  B.  Lit.  s.  684.  Or»  if  the 
issue  was  within  age.     2  Rol.  419.  1.  35. 

So,  if  a  disseisor  lets  to  the  disseisee  for  life,  by  indenture,  and  makes 
liverj,  the  disseisee  shall  be  remitted  contrary  to  his  acceptance.  R.  Cro« 
El.  20. 

(C  6.)  If  he  takes  by  st.  27  H.  8.  10.  which  executes  the  use 

in  the  same  plight  as  it  was  limited. 

So,  since  the  St.  27  H.  8.  10.  if  tenant  in  tail  makes  a  feoffment  to  the 
use  of  his  issue  within  age,  and  dies,  the  issue  shall  not  be  remitted  ;  for  the 
statute  executes  the  possession  to  the  party  in  the  same  plight,  manner,  and 
form,  as  the  use  was  limited.  Co.  Lo.  348.  b.  [*JHob.  298.  Dub.  Dy. 
23.  b.  54.     R.  Dy.  54.  b.  77.  b.  106.     1  Rol.  260. 

And  though  it  be  found  by  office  that  there  was  a  remitter,  it  is  of  no  avail. 
R.  Dy.  106. 

Though  the  issue  takes  by  remainder  in  an  use  limited  to  him.  Semb. 
Dy.  129.  a. 

So,  if  the  issue  enters,  and  is  seised  by  the  st.  27  H.  8.  he  cannot,  by  the 
entry  of  the  feoffees  afterwards  be  remitted.     R.  Dy.  330.  a. 

But  if  the  issue,  in  such  case  waives  the  possession,  and  recovers  in/brme" 
<Ion  against  the  feoffees  of  the  tenant  in  tail,  as  he  may,  he  shall  be  remitted. 
Co.  L.  348.  b.     2  Rol.  10. 

Or,  if  the  issue  takes  by  the  feoffment  to  his  use,  and  does  not  bring  for^ 
medon  ;  after  his  death,  his  issue  shall  be  remitted ;  for  an  estate  in  fee  at  the 
common  law  descends  to  him.     Co.  L.  348.  b.     Dy.  54.     1  Leo.  91. 

So,  if  the  husband  m.nkes  a  feoffment  of  the  land  of  his  wife,  to  the  use  of 
himself  and  his  wife,  she  shall  be  remitted  ;  for  she  has  her  election  to  take 
by  the  st.  27  H.  8.  or  to  enter  by  the  32  I{.  8.  28.  upon  which  she  shall  be 
remitted.    R«  Dy*  191.  b. 

So,  the  issue  of  the  issue,  who  takes  by  force  of  the  st.  27  H.  8.  10.  shall 
be  reinitted.     Hob.  255.     1  Rol.  260.     2  Rol.  419. 1.  45. 

So,  if  he  who  had  a  defeasible  estate  as  a  verdict  for  him,  though  falsely, 
and  he  who  has  a  right  claims  under  the  recovery,  he  shall  not  be  remitted  ; 
as  if  a  younger  brother  disseises  his  elder,  and  in  an  assise  against  him  the 
plaintiff  is  barred  by  a  false  verdict,  and  before  attaint  the  younger  dies  with- 
out issue,  whereby  the  land  descends  to  the  elder ;  he  shall  not  be  remitted 
contrary  to  the  verdict.     R.  Dy.  5.  a. 

But  if  tenant  in  tail  levies  a  nne,  or  suffers  a  common  recovery,  which 
IS  a  bar  to  the  entail,  the  issue  shall  not  be  remitted,  though  the  land  af- 
terwards comes  to  him.     Vide  ante,  (C  3.) 

Though  the  estate  descends  to  the  issue  before  eiCecution  of  the  recovery* 
Co.  L.  36  Kb.     Dy.35.  a. 
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(C  ?•)  No  remitter  to  a  term  for  years.^ 

If  lessee  for  years,  to  commeDce  at  a  future  day,  enters  before  the  day, 
which  is  a  disseisin,  and  continues  in  possession  till  the  terra  commences, 
be  shall  not  be  remitted  ;  for  the  law  does  not  divest  the  fee,  for  a  term, 
which  is  of  no  esteem.     2  Rol.  420.  L  35. 

(D)  THE  GROUNDS  OF  A  REMITTER. 

The  principal  cause  for  a  remitter  is,  that  there  is  not  any  person  against 
whom  he,  who  has  right,  can  sue  his  action  ;  for  he  cannot  sue  himself. 
Lit.  s.  661. 

And  because  he  who  has  right  cannot  sue,  nor  enter  upon  himself,  the  re- 
mitter has  the  effect  which  an  entry,  if  it  was  congeable,  would  have,  and 
revests  the  estate  accordingly.     Hob.  256,  257.  2  Rol.  37. 

And  if  he  bad  but  a  right  of  action,  by  the  remitter  he  shall  be  in,  in  the 
same  manner  as  if  be  had  recovered.     2  Rol.  37. 

(E)  HOW  IT  OPERATES. 

If  discontinuee  of  tenant  in  tail  enfeoffs  his  issue  within  age  and  B.,  and 
makes  livery  of  the  whole  to  the  issue,  he  shall  be  remitted  but  for  a  moie- 
ty ;  for  it  operates  as  a  feoffment  in  the  first  place,  and  then  as  a  remitter. 
Co.  L.  350.  a. 

[*jlf  a  defeasible  estate  descends  to  two  daughters,  and  one  only  enters 
into  the  whole,  and  dies,  her  issue  shall  be  remitted  only  to  a  moiety,  and 
the  other  moiety  shall  be  recovered  by  a  formedon  by  the  other  daughter* 
R.  Bend.  pi.  34. 

But  if  the  defeasible  estate  descended  to  two  daughters,  of  whom  the 
eldest  has  the  antient  right,  they  take  as  tenants  in  common,  and  not  as 
parceners  *,  for  there  shall  be  a  remitter  for  a  moiety  immediately.  Lit.  s. 
663. 

(F)  WHAT  EFFECT  IT  SHALL  HAVE. 

By  the  remitter,  all  estates  made  by  him,  who  bad  the  defeasible  estate, 
are  avoided. 

And  therefore,  if  tenant  in  tail  makes  a  feoffment  to  his  issue,  and  dies, 
and  his  issue  lets  for  years,  and  dies,  whereby  the  issue  of  the  issue  is  remit* 
ted,  he  shall  avoid  the  lease,  which  becomes  null  without  entry.  1  Rol.  260. 
R.  Lane,  94. 

And  though  the  issue  of  the  issue  accepts  rent  upon  the  lease,  it  does 
not  affirm  it ;  for  it  was  absolutely  void  by  the  remitter.  1  Rol.  260.  R. 
Mo.  846. 

So,  if  tenant  in  tail  enfeoffs  another  to  the  use  of  himself  for  life,  and  after- 
wards to  B.  for  years;  his  issue  being  remitted  to  the^ reversion  by  descent, 
shall  avoid  the  term  to  B.     2  Rol.  419. 1.  50. 

Bat  if  husband  and  wife  are  seised  to  them,-  and  the  heirs  of  the  body  of 
the  husband,  remainder  to  A.,  &c.  and  the  husband  levies  a  fine  and  dies,  the 
wife  shall  be  remitted  and  all  the  remainders ;  but  upon  the  death  of  the 
wife,  the  effect  of  the  remitter  ceases.     Hob.  257. 

But  if  husband  and  wife  are  seised  to  them,  and  the  heirs  of  their  bodies, 
remainder  to  A.,  &c.  and  the  husband  levies  a  fine  to  the  use  of  himself  and 
bis  wife,  and  the  heirs  of  their  bodies,  whereby  they  are  remitted,  and  the 
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remainders  revived ;  if  the  wife  dies  id  the  life  of  the  husband,  the  remitter 
ceases,  and  the  remainder  is  turned  to  a  right.     R.  Hob.  255. 

So,  if  tenant  in  tail  discontinues,  and  is  afterwards  attainted  for  high  trea- 
son, whereby  his  estate  and  also  the  antient  right  of  entail  are  forfeited  to 
the  king  upon  office  found  ;  jet  if  he  dies  before  office,  so  that  the  right  and 
estate  descend  to  the  issue  who  is  remitted  ;  by  the  office  found  the  remit- 
ter ceases.     R.  Hob.  347.     2  RoU  508,  509.     Pal.  351.     1  Jon.  79. 

REMITTITUR. 

[In  an  action  of  debt,  if  the  plaintiflT  demands  more  than  is,  according  to 
his  own  statement  due,  he  may  enter  a  remittitur  for  the  surplus  either  up- 
on trial  or  demurrer.     R.  ace.  Ld.  R.  814.] 

[Or.  after  verdict.     R.  ace.  Comb.  365.   12  Mod.  93.  5  Mod.  312.] 

I^Or  at  any  time  before  final  Judgment. J 

REMOVAL. 

Vide  Franchises,  (F  30,  &c.) 
REMOVAL  OF  A  REPLEVIN. 

Vide  Pleader,  (3  K  6,  &c.) 
REMOVAL  OF  A  RECORD. 
Vide  Record,  (G).   , 

[*]RENT. 

(A)  RENT,  infra. 

(B)  RESERVATION. 

(B  1.)  How  it  may  be  made,  infra. 

(B  2.)  By  what  words,  p.  248. 

(B  3.)  Out  of  what  thing,  p.  248. 

(B  4.)  Of  what  thing,  p.  249. 

(B  5.)  To  whom  rent  snail  be  reserved,  p.  240. 

(B  6.)  Rent  follows  the  nature  of  the  lana.  p.  251. 

(B  7.^  The  reservation  shall  be  certain,  p.  251. 

(B  8.)  How  the  rent  shall  be  paid.  p.  251. 

(B  9.)  At  what  time.  p.  252. 

[(B  10.)  Discharge  of.]  p.  253. 

,C)  THE  SEVERAL' KINDS  OF  RENT. 

(C  1.)  Rent  service :— What  shall  be.  p.  253. 
(G  2.)  Quit-rent  and  rent  of  assise,  p.  253. 
(C  3.)  Fee-farm  rent.  p.  254. 
(G  4.)  Incidents  to  rent-service,  p.  254. 
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C  5  J)  What  shall  not  be  rent-service,  p.  255. 

C  6.)  Rent-charge  : — What  shall  be : — By  reservation. 

p.  255. 

(C  7.)  By  prescription,  p.  255. 
(C  8.)  By  grant,  p.  255. 
(C  9.)  Rent-seck  .-—What  shall  be.  p.  257. 

(D)  REMEDY  FOR  AND  DISCHARGE  OF  RENT. 

(D  1.)  By  assise,  p.  257. 
(D  2.)  What  shall  be  a  disseisin  of  it.  p.  258. 
(D  S.)  Debt,  distress,  or  re-entry,  p.  258. 
(D  S.  a.)  Demand,  when  necessary,  p.  261. 
(D4.)  When  not.  p.  261. 
(D  5.)  How  it  shall  be  made.  p.  262. 
(P  6.)  At  what  place,  p.  262. 
(1)7.)  Atwhattmie.  p.  263. 

(D  8.)  By  payment  of  the  sheriff  upon  an  execution, 
p.  263. 

(A)  RENT. 

Rent  is  a  sam  which  the  tenant  renders  out  of  (he  profits  of  lands  or 
tenemeDts  which  he  eojojs.    Co.  L.  142. 

(B)  RESERVATION. 

(B  1  •)  How  it  may  be  made. 

ftent  may  he  reserved  annually,  or  every  second  or  third  year.  Co.  L. 
47.  a. 

SOf  it  may  be  reserved  upon  a  lease  of  lands  by  parol,  or  deed-poll.  Co. 
L.  142.  b.  143. 

[*JBut  iCa  man  makes  a  feoffment,  or  a  tenant  for  life,  or  years,  grants 
all  bis  estate,  he  cannot  reserve  a  rent  without  deed.  2  Rol.  448.  H.  Lit. 
a.  215. 

Nor,  where  a  conveyance  enures  by  way  of  extinguishment;  as,  upon  a 
surrender,  release,  &c.     2  Rol.  448.  L 

[A  subsequent  agreement  may,  by  relation,  operate  to  make  a  reservation 
of  rent  operate  from  the  beginning  of  the  tenant's  occupation.  Cowp.  381. 
784.] 

(B2.)  By  What  words. 

A  rent  may  be  reserved  by  the  word  reservando.     Co.  1.  47.  a. 

Or,  the  words,  reddendoy.sohendo,faciendoy&c»     Co.  L.  47.  a.  141.  b. 

Inveniendo^  dummodo^  &c.     Co.  L.  47.  a. 

So,  a  demise,  provided  that  the  lessee  shall  pay,  is  a  good  reservation. 
R.  3  Rol.  449.  I.  35. 

Or,  if  a  man  in  consideration  of  rent  after  mentioned,  lets,  and  the  lessee 
covenants  to  pay  so  much  rent,  without  any  reddendum,  it  will  be  a  good  re- 
servation.    R.  3  Rol.  449.  I.  40. 
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So,  a  devise  upon  condition  that  he  pay  jearly  w)  fliuch  to  A.,  will  be  a 
rent  to  bim,  and  not  a  sum  in  gross.     R.  1  Leo.  1 37. 

[Where  the  reservation  is  monthly  of  a  portion  of  the  produce,  or  its  val- 
ue at  the  lessor^s  option,  to  be  made  up  to  600/.  per  annum,  if  it  fell  short  of 
that  annual  sum  ;  the  lessor  having  elected  the  money  payment,  is  entitled 
to  receive  each  month  50/.,  and  the  excess,  if  any,  above  600/.  at  the  end 
of  the  year.     1 0  East,  1 39.] 

(B3.)  Out  of  what  thing. 

Every  rent  ought  to  be  reserved  out  of  lands  and  tenements,  which  are 
manurable,  and  upon  which  the  lessor  may  distrain.     Co.  L.  47.  a.  143.  a. 

So,  out  of  a  demise  of  the  vesture,  or  herbage  of  land.  Co.  L.  47.  a. 
142.  a. 

Or,  grant  of  a  reversion  or  remainder,  for  the  possibility  that  it  may  come 
into  possessionv-   Co.  L.  47.  a.  .  « 

Or,  a  conveyance  by  way  of  use  ;  for  by  the  st.  27  H.  8.  10.  the  posses- 
sion is  executed  to  the  use.  R.  3  Co.  54.  a.  72.  b.  2  Rol.  448.  1.  10.  2 
Inst.  673. 

So,  it  may  be  reserved  upjon  a  grant  of  a  future  interest.  2  Rol.  446* 
1.  20. 

But  a  rent  cannot  be  reserved  out  of  an  incorporeal  inheritance  ;  as,  out 
of  a  common,  advowson,  office,  &c.     Co.  L.  47.  a.  142.  a.  144.  a. 

Or,  a  fair,  market,  liberty,  or  other  franchise,  or  privilege.  Co.  L.  47«  a. 
5  Co.  3.  a. 

Or,  out  of  tithes.     Co.  L.  47.  a.     R.  2  Rol.  446.  1.  35. 

A  corody,  mulcture  of  a  mill,  &c.     Co.  L.  47.  a. 

So,  rent  cannot  be  reserved  upon  a  release  ot  a  right  to  land.  Co.  L* 
144.  a. 

[A  rent  cannot  issue  out  of  a  term  for  years ;  therefore  if  lessee  for  years 
assign  his  term,  he  cannot  distrain  for  rent.     2  Wils.  375.] 

If  land  and  an  incorporeal  thing  be  demised  together,  rendering  rent,  it 
shall  issue  wholly  out  of  the  land  in  point  of  remedy.  2  Cro.  453.  2  Rol. 
451.  1.20. 

[*]And  if  an  incorporeal  thing  only  be  demised,  the  rent  shall  not  go  to 
the  grantee  of  the  reversion,  without  express  words  ;  for  it  is  not  incident  to 
the  reversion.     Co.  L.  47.  a. 

Yet,  if  rent  be  reserved  upon  a  demise  for  years  of  an  incorporeal  inhe- 
ritance, as  common,  tythes,  &c.  debt  lies  for  it,  in  respect  of  the  contract. 
Co.  L.  47.  a. 

Otherwise  upon  a  demise  for  life. 

[By  the  st.  8  An.  14<  debt  may  be  brought  for  rent  on  a  demise  for  life. 
Co.  L.  47.  a.} 

So,  such  rent  descends  to  the  heir  with  the  reversion.  Semb.  2  Sand. 
304.     Semb.  Ray.  18. 

And,  if  the  term  be  assigned,  acceptance  of  rent  from  the  assignee  binds 
the  lessor.     Semb.  2  Sand.  304.     Ray.  195. 

So,  if  the  demise  was  of  a  barn;  or  land,  with  tythes,  and  the  tythes  are 
evicted,  the  rent  shall  be  apportioned  ;  for  it  was  greater  in  respect  of  the 
tythes.     2  Cro.  453.     2  Sand.  304. 

(B  4.)  Of  what  thing. 

Rent  may  be  reserved  not  only  of  money,  but  also  of  any  other  profit, 
which  lies  in  render.     Co.  L.  142.  a. 
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ASf  a  rose,  pepper,  comiDe,  wheat,  &c*     Ibid* 

So,  of  a  horse,  hawk,  hen,  capon,  &c«     Ibid. 

Of  BDurs,  bows,  &c.  Ibid. 

So,  of  a  joumej  tempore  messis^  or  labour  by  the  lessee,  or  with  a  horse, 
&c.     2  Sand.  165. 

\  So,  of  repairs  and  improvements,  and  being  for  a  sum  certain,  or  capa- 
ble of  being  reduced  to  a  certainty,  the  landlord  may  distrain  for  it.  Smith 
V.  Colson,  10  Johns.  Rep.  91.     Vide  Grier  v.  Cowan,  Addis,  347.  } 

But  it  cannot  be  reserved  of  parcel  of  the  profits  demised,  as,  reserving 
the  vesture,  or  herbage  of  the  land.     Co.  L.  47.  a. 

(B  5.)  To  whom  rent  shall  be  reserved. 

If  the  reservation  of  a  rent  be  general,  the  law  generally  directs  it  accor* 
ding  to  the  intent  and  tbe  nature  of  the  thing  demised,  rer  Hale,  1  Vent. 
161. 

As,  if  tenant  in  tail  demises  for  year«;  rendering  rent  to  him  and  his  heirs, 
this  goes  to  the  heir  in  tail.     R.  1  Vent.  163. 

If  tenant  for  life,  with  power  to  make  leases,  demises,  rendering  rent  to 
him,  bis  heirs  and  assigns,  it  shall  be  adjudged  to  him  in  remainder.  R.  9 
Co.70.  b.     1  Vint.  162. 

If  a  copyholder,  by  license,  leases,  rendering  rent  to  him  and  his  wife, 
and  his  heirs,  where  b^  the  custom  the  wife  has  her  free-bench,  the  wife 
shall  have  the  rent,  as  mcident  to  the  reversion.     R.  1  Vent.  163. 

If  lessee  for  100  years  makes  a  lease  for  50  years  rendering  rent  to  him 
and  his  heirs,  it  shall  go  to  his  executor  or  administrator.  Per  Hale,  1  Vent. 
16^. 

-So,  if  a  man  seised  in  fee  lets  for  years,  rendering  rent  during  the  term 
to  him,  his  executors  and  assigns,  it  shall  go  to  his  assignee,  or  heir;  for  the 
intent  appears  that  it  shall  be  paid  during  the 'term,  and  the  law  directs  to 
whom.  R.  cent  12  Co.  36.  Cro.  £1.  317.  2  Rol.  450.  1.  30.  451. 1.  10. 
Ow»  9«  But  no  mention  in  Roll.  450.  and  Owen,  tb^t  the  reservation  was 
daring  the  term,  and  the  case  2  Rol.  451.  is  falsely  reported,  as  appears. 
Latch,  99.  2  Sand.  370.  R.  ace.  [*]Cro.  El.  832.  5  Co.  111.  Mallo- 
rj's  case.  Ace.  Cro.  Car.  289.  R.  Latch,  255.  264.  R.  per  tot.  Cur.  2 
Sand.  370.     1  Vent.  148.  161.  Ray.  213.     2   Lev.  13. 

So,  if  bishop  lets,  rendering  rent  during  the  term  to  him,  or  his  successor^, 
in  the  disjunctive.     R.  5  Co.  1 1 1 .  b. 

So,  if  tenant  in  fee  lets,  rendering  rent  generally  without  saying  to  whom, 
it  goes  to  his  heir.  Co.  L.  47,  a.  Per  Kingmill,  21  H.  7.  25.  b.  Per 
Cholmly,  27  H.  S.  15.  a.  Dub.  per  Knightly,  27  H.  8.  16.  a.  Per  two  J. 
Dy.  45.  a.     Dub.  2  Rol.  450.  I.  20. 

Or,  rendering  rent  to  him  or  his  heirs,  in  the  disjunctive.  Cont.  Co.  L. 
214.  a.      ' 

Or,  to  bim  so  much  money,  and  after  bis  death,  a  rose,  &c.  to  his  heir.  ^ 
Co.  L.  213.b. 

So,  a  reservation  to  the  heir  will  be  good,  without  reserving  the  rent  to 
himself;  as,  if  a  man  lets  for  years  to  commence  afjter  his  death,  rendering 
rent  to  his  heir.  R.  2  Rol.  447. 1.  10.     Cont.  Co.  L.  99.  b.   143.  h.  213.  b. 

So,  il  tenant  in  tail  lets,  rendering  rent  to  his  heir,  it  will  be  good ;  for  he 
takes  by  purchase  after  the  death  of  the  donee.  D.  2  Rol.  447.  I.  15.  Cont. 
Co.  L».  99.  b.     Ace.  Hard.  90. 

So,  if  tenant  in  tail  to  him  and  the  heirs  male  of  his  father,  lets,  rendering 
rent  to  bim,  his  heirs  and  assigns,  the  rent  shall  go  to  the  heir  male  of  the 
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body  of  his  father;  though  he  be  not  heir  to  the  lessor;  for  it  is  incident  to 
the  reversion.     R.  Hard.  91,  95. 

But  if  a  man  lets,  rendering  rent  to  himself,  without  more,  it  does  not  go 
to  his  heir.  Co.  L.  47.  a.  Per  Moiie,  Lit.  cont.  10  Ed.  4.  18.  b.  Dj. 
45.  a.     2  Roh  450. 1.  25. 

Or,  to  him  and  his  assigns.     Co.  L.  47.  a. 

Or,  to  him,  his  executors^  and  assigns,  it  does  not  go  to  the  heir  or  exe- 
cutor, but  determines  upon  the  death  of  the  lessor.  R.  Ow.  9.  Cro.  EU 
217.     2  Rol.  450.  1.  27.     12  Co,  36.     Semb.  cont.     1  Vent*  161, 162. 

Or,  to  him  and  his  assigns  to  have  an  heriot,  or  40^.  at  the  election  of  him, 
his  heirs,  or  assigns.    R.  1  Mod.  217.     - 

Or,  to  him  and  his  executors.    Co.  L.  47*  a. 

So,  if  the  reservation  be  during  the  term  to  himself  an&  B.  and  the  survi- 
vor of  them,  it  does  not  go  to  the  heir  ;  fur  the  express  mention  of  him  and 
B.  shows  the  intent  that  no  other  shall  have  it.  Per  three  J.  Berkley  coot. 
Cro.  Car.  290.  And  upon^  error  it  was  compounded.  2  Rol.  450.  L  50. 
Jon.  309. 

Yet.  on  a  grant  of  copyhold,  rendering  to  the  4ord  so  much  rent  et  s^rvitia 
consueta^  the  rent  goes  to  the  heir.     R.  2  Rol.  450. 1.  40. 

So,  a  rent  cannot  be  reserved  to  a  stranger.  Co.  L.  47.  143.  b.  Lit.  s. 
346. 

As,  if  a  man  reserves  rent  to  himself  and  his  wife,  it  will  be  void  as  to  the 
wife.     2  Rol.  447.  1.  3^.     Jon.  309. 

So,  if  before  the  statute  W.  2.  13  Ed.  1.  he  had  made  a  feoffment  to  hold 
of  him  and  his  wife.     2  Rol.  447.  1.  45. 

So,  if  he  reserves  rent  to  his  heir,  without  saying  to  him  and  his  heirs. 
Co.  L.  213.  b. 

If  he  reserves  rent  to  him  or  his  heir,  it  will  be  good  to  him  for  his  lifp, 
and  void  to  the  heir.     Co.  El.  ^14.  a. 

[*]So,  if  a  mAn,  and  B.  his  son,  reciting  that  B.  is  bis  heir  apparent,  let  for 
years,  to  commence  after  the  death  of  the  father,  (who  was  sole  seised.) 
and  rendering  rent  to  the  said  B.,  it  will  be  void  ;  for  a  reservation  to  him 
by  his  proper  name,  and  not  to  him  as  heir,  is  the  same  as  if  it  was  to  a 
stranger.     R.  2  Rol.  447.  I.  20. 

Yet  the  king  may  make  a  reservation  of  a  rent  to  a  stranger.  2  Rol. 
447.  1.  35.     Semb.  Co.  L.  143.  b. 

So,  a  man  may  reserve  a  rent  to  himself  for  his  life,  and  a  different  reat 
K  his  heir.     Co.  L.  213.  b.  214.  a. 

(B  6.)  Rent  follows  the  nature  of  the  land. 

The  rent  reserved  follows  the  nature  of  the  land  ^  and  therefore,  if  two 
joint-tenants  let  by  deed-poll,  or  parol,  rendering  rent  to  pne,  it  shall  go  to 
both.    Co.  L.  47.  a. 

If  two  joint-tenants  let  by  deed  to  A.,  rendering  to  them  105.  per  ann., 
and  only  one  seals  the  deed,  the  demise  shall  be  but  of  a  moiety,  rendering 
only  55.  per  ann.     R.  2  Rol.  453. 1.  35. 

If  a  man  seised  as  heir  of  the  part  of  his  mother  lets,  renderiiig  rent  to 
him  and  his  heirs,  it  goes  to  the  heir  of  the  part  of  the  mother.     Bard.  90. 

So,  if  seised  of  land  of  the  nature  of  Borough-English,  it  goes  to  the 
youngest  son.     Hard.  00. 
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(B  7.)  The  resenratioD  shall  be  certain. 

So,  the  reservation  ought  to  be  certain  ;  for  if  a  man  demises  at  will,  ren- 
dering stcundum  ratam  18/*  per  ann.  quamdiu  the  demise  continues,  it  will 
be  Toidy  for  it  does  not  appear  what  rent  he  shall  pay  in  certain,  or  at  what 
time.    R.  4  Mod.  79.     1  Sal.  262. 

So,  if  the  demise  be  of  several  houses,  rendering  5/*  rent  viz.  for  one 
bouse  205.,  for  another  40^.,  and  for  another  40f.,  with  a  clause  for  re-en- 
try upon  non-payment  of  the  same  rent,  or  any  part,  it  will  bean  entire 
rent,  and  the  viz.  cannot  m^ke  a  severance.  2  Roi.  448.  1.  30.  5  Co.  34. 
b.  R.  cent.  Mo.  52.  '        . 

But  a  lease  of  three  manors,  rendering  for  one  5/.,  for  another  6/.,  for 
smother  10/.,  with  condition  of  re-entry  for  non-payment  of  any  parcel, 
makes  several  demises  and  several  rents,  for  which  there  shall  be  several 
flTOwries.     Dy.  309.     2  Rol.  448.  1.  20.     5  Co.  55. 

If  a  lease  be  by  a  hueband,  rendering  rent  to  him  for  life,  and  to  his  wife 
for  life,  it  will  be  a  reservation  during  the  life  of  the  survivor.     R.  Mo.  876. 

(B  8.)  How  the  rent  shall  be  paid. 

So,  if  a  man  demises  for  five  years,  rendering  100/.  to  be  paid  by  equal 
portions  during  the  term,  it  shall  be  paid  yearly,  though  that  word  was 
omitted.     2  Rol.  449.  1.  50. 

Or,  rendering  rent,  to  be  paid  at  the  usual  feasts,  without  saying  which,  it 
shall  be  construed  at  Michaelmas  and  Lady-day.     R.  2  Rol.  450.  1.  5. 

Or,  to  be  paid  at  such  feasts,  without  saying  equally,  it  shall  be  paid 
equally.     3  Rol.  450. 1.  1 5. 

[*]0r,  to  be  paid  at  such  feasts,  without  more,  it  shall  be  paid  yearly 
during  the  term.     1  Sid.  116. 

So,  upon  a  lease,  rendering  rent  to  b^  paid  quarterly,  it  shall  be  paid 
every  quarter,  though  the  quarters  do  not  end  at  the  usual  feasts.  2  Rol. 
45Q.  1.  7. 

(B  9.)  At  what  time. 

So,  if  a  demise  be,  rendering  rent  at  Michaelmas,  or  so  many  days  aAer,  it 
shall  be  paid  at  the  last  day,  which  is  the  le^al  time  of  payment.  R.  10  Co. 
127.    Vide  post,  (D  7.) 

So,  if  the  lessor  dies  before  the  last  day,  the  heir  shall  have  the  rent.  R. 
Cro.  El.  575.     10  Co.  128.  b. 

If  he  grants  the  reversion  to  B.  aflter  Michaelmas,  before  the  last  day,  B. 
thall  have  the  rent.     10  Co.  129.  a. 

So,  if  a  bond  he  to  pay  an  annuity  to  B.  for  his  life,  at  Michaelmas  and 
Lady-day,  or  in  thirty  days  after  such  feasts,  and  B.  dies  after  Michaelmas, 
and  within  thirty  days  ;  the  annuity  determines,  and  there  shall  be  no  pay- 
meiit  at  Michaelmas.     R.  Cro.  El.  380. 

So,  if  a  lease  be  for  fifty  years,  if  the  lessor  live  so  long,  rendering  rent  at 
Michaelmas,  or  thirty  days  after,  and  the  lessor  dies  after  Michaelmas  within 
thirty  days  ;  the  rent  for  that  payment  is  discharged  by  the  act  of  God.  R. 
10(S>.  127.     2  Cro.  310. 

If  rent  be  reserved,  payable  at  such  a  day,  and  the  lessor  dies  the  same 

day  afternoon,  it  shall  be  paid  to  the  heir,  or  him  in  remainder,  not  to  the 

.  executor ;  for  it  was  not  due  till  the  last  moment  of  the  day.     R«  Sal.  578. 

9ot  if  the  tenant  pays  the  same  day  before  the  death  of  the  lessor  to  him 
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in  remainder,  the  executor  tthall  be  aided  in  equity.    R.  £q*  Ca.  (2d  part  of 
2Mod.  Ca.)21. 

[Freehold  rents  on  demise,  recorerable  by  executors  of  tenant  for  life. 
11  G.  2.  c.  19.J 

(And  rent  apportioned  in  case  of  the  death  of  such  landlord  before  the 
e-day.     Ibid.] 
"^  So,  if  the  lessee  pays  to  the  lessor,  or  tenders  his  re&l  at  any  time  of  the 
day,  or  at  Michaelmas  before  the  thirty  days  after  elapse^  the  lessor  ought  to 
accept  it.     10  Co.  127.  b. 

So,  if  rent  be  reserved  yearly  during  the  term  at  Michaelmas,  or  thirty 
days,  and  the  term  ends  at  Michaelmas,  it  shall  then  be  due  before  the 
thirty  days,  otherwise  it  would  not  be  paid  yearly.  Rt  2  Cro«  227.  233. 
310.     Yel.  167.     1  Bui.  1. 

So,  if  a  demise  be  of  a  reversion  after  a  term  for  years,  rendering  rent 
yearly,  cum  reversio  accident^  the  rent  does  nOt  begin  till  the  term  expires* 
Dy.  377. 

So,  if  the  reservation  be  of  an  heriot  after  the  death  of  the  lessee,  or  of  a 

journey  tempore  messis^  without  limiting  when  the  reservation  commences; 

the  heriot  shall  not  be  paid,  if  the  lessee  dies  before  the  former  term  expires  ; 

nor  shall  a  journey  be  performed  till  the  reversion  falls  into  possession.    R. 

per  three  J.  Keeling  cont.     2  Sand.  166. 

[If  A.  tenant  for  life,  subject  to  forfeiture,  remainder  over  to  6.,  lease  to 
C'  for  a  term,  and  afterwards  apprehending  that  he  has  forfeited,  acquiesce 
in  B.'s  claiming  and  receiving  the  rent  from  C,  his  executor  may,  on  shew« 
ing  that  he  acquiesced  under  a  false  apprehension,  recover  [^Ifrom  C.  the 
amount  of  the  rent  erroneously  paid  to  o.     1  Bos.  Si  Pull.  326.] 

[(B  10.)  Discharge  of.] 

[To  an  avowry  for  rent,  the  plaintiflfin  replevin  may  plead  payment  of  an 
annuity,  secured  out  of  (he  lands  demised  to  him  for  the  arrears  of  which 
the  grantee  of  the  annuity  had  threatened  to  distrain.  2  Mars.  220.  6 
Taunt.  524.] 

f  An  estoppel  does  not  exclude  the  plea  of  eviction.     7  T.  R.  537.] 
A  mortgagee,  after  giving  notice  of  the  mortgage  to  the  tenant  in  posses- 
sion under  a  Tease  prior  to  the  mortgage,  is  entitled  to  the  rent  in  arrear  at 
the  time  of  the  notice,  as  well  as  to  what  accrues  afterwards^,  and  he  may 
distrain  for  it  after  such  notice.     Dougl.  279.] 

{  Where  there  is  an  express  covenant  for  the  payment  of  rent,  the  de- 
struction of  the  premises  by  fire,  will  not  excuse  the  lesjtee  from  the  payment, 
according  to  the  terms  of  the  covenant.  Hallett  t*  Wylie,  3  Johns.  Rep. 
44.  Fowler  v.  Bott,  6  Mass.  Rep.  63.  Ross  v.  Overton,  3  Call,  309.  La- 
mott  V.  Sterret,  1  Har.  &  Johns.  42. 

But  dispossession  by  a  publick  enemy  ought  to  excuse  the  tenant  from 
payment  of  rent,  for  the  time  being.     Bayly  t>.  Lawrence,  I  Bay,  491. 

In  an  action  of  covenant  for  non-payment  of  rent,  it  is  no  defence  that 
the  lessor  has  broken  a  covenant  on  his  part  *,  the  lessee's  remedy  is  by  an 
action  on  the  covenant.     Watts  v.  Coffin,  1 1  Johns.  Rep.  495. 

A  recovery  for  non-payment  of  rent,  without  satisfaction,  is  not  a  dis- 
charge and  the  landlord  may  distrain.  Cbipman  v.  Martin,  13  Johns.  Rep. 
240. 

Nor  the  acceptance  of  a  bond  for  the  amount  due.    Cornells.  Lamb, 
20  Johns.  Rep.  407. 
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If  the  lessee  quit,  or  assign  over  the  premises,  with  the  consent  of  the 
lessor,  he  will  be  discharged  from  the  payment  of  rent  subsequently  accru- 
ijig«  Randall  V.  Rich,  11  Mass.  Rep.  494*  Vide  Wood  v.  Partridge,  11 
Mass*  Rep.  488. 

But  if  there  be  covenants  for  the  payment  of  rent,  they  will  remain  in 
force,  notwithstanding  an  assignment,  and  the  acceptance  of  rent  from  the 
assignee.     Fletcher  v.  M'Farlane,  12  Mass.  Rep.  43. 

An  eviction  by  title  paramount,  before  the  day  of  payment,  will  discharge 
the  lessee,  of  rent.  Fitchbui^  Cotton  Man.  Corp.  v.  Melven,  15  Mass. 
Rep.  268.  } 

(C)  THE  SEVERAL  KINDS  OF  RENT. 

(C  1.)  Rent  service  : — What  shall  be. 

There  are  three  kinds  of  rent ;  rent-service,  jrent*charge,  and  rent-seek. 
Lit.  sect.  213. 

Rent  service,  is  when  a  tenant  holds  his  lands  by  rent  and  fealty,  or  any 
other  service.     Lit.  sect.  122.  213. 

Before  the  st.  quia  tmpiores  ttrrarum^  1 8  Ed.  1.  if  a  man  had  made  a  feoit 
ment  by  deed,  or  without  deed,  rendering  to  him  and  his  heirs  a  certain 
rent,  this  was  rent-service.     Lit.  sect.  2^16. 

So,  if  he  had  reserved  no  rent  or  service  ;  for  the  feoffee,  of  course,  had 
held  of  him  by  the  same  services  by  which  he  held  of  the  lord  paramount. 
Ibid. 

Bat  by  that  statute  it  was  provided  quod  f^offatus  temeat  de  domino 
Cttpitali,  &c.,  and  therefore  now  not  any  rent  reserved  upon  the  feoffment ; 
but  the  rent,  which  the  feoffee  pays  to  the  lord  paramount,  is  the  rent-ser- 
vice.    Lit.  sect.  1 22.  1 40.  21 7. 

So,  now  if  a  man  makes  a  gift  in  tail,  leases  for  life,  for  the  life  of  ano- 
ther, or  for  years,  rendering  rent,  and  reserving  the  reversion  to  himself, 
this  is  a  rent-serrice  ;  for  fealty  is  a  service  incident  to  the  reversion.  Lit. 
sect.  214,215. 

Soy  if  he  makes  a  gift  in  tail,  without  reservation  of  any  rent ;  for  the 
donee  shall  hold  of  the  donor  in  like  manner  as  he  holds  over.  Co.  L. 
143.  a. 

Otherwise,  if  he  makes  a  lease  for  life  or  years,  without  a  reservation. 
Co.  L.  143.  a. 

So,  if  the  donor  or  lessor  has  the  reversion,  though  he  has  not  the  imme- 
diate reversion  ;  as,  jf  he  makes  a  gift  or  lease  rendering  rent,  remainder  to 
another  in  tail  or  for  life,  the  reversion  to  himself.     Co.  L.  1 42.  b« 

So,  if  the  donor  or  lessor  grants  his  reversion  to  another,  the  grantee  has 
the  rent  as  a  rent-service  ;  for  the  rent  is  incident  to  the  reversion.  Lit. 
sect.  228. 

.    (C  2.)  Quit-rent  and  rent  of  assise* 

If  the  rent  reserved  by  the  lord  of  his  tenant  was  reserved  for  all  [*"|8er- 
▼ices,  it  is  called  a  quit-rent ;  because  the  tenant^  in  respect  of  it,  is  quit 
from  other  services. 

And  it  may  be  reserved  from  a  freeholder  or  copyholder.     2  Inst.  19. 

And  being  usually  paid  in  silver,  it  was  called  white  rent,  and  the  rent  paid 
in  pepper,  cummin,  &c.  black  rent.     Ibid. 

And  when  the  rents  of  freeholders  and  copyholders  are  assiaed,  or  reduc- 
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ed  to  A  certainty,  by  the  lord' of  the  manor,  they  are  called  rents  of  assise. 

Ibid. 

[Mere  length  of  time  short  of  the  period  fixed  by  the  statute  of  limitations, 
and  unaccompanied  by  any  circumstances,  affords  no  ground  to  presume  a 
release  or  extinguishment  of  a  quit-rent.     Cowp.  214.] 

(C  8-)  *Fee-farm  rent. 

If  upon  a  feoffment  the  same  rent  be  reserved,  which  was  paid  upon  a  farm 
of  the  same  land,  or  the  fourth  part  of  it,  it  shall  be  called  a  fee- farm-rent. 
2  Inst.  44.     Co.  L.  143.  b. 

[And  a  fee-farm-rent  does  not  in  itself  imply  a  power  of  distress ;  yet,  if 
a  clause  of  distress  be  added  in  the  deed,  by  which  it  is  reserved,  it  is  not  for 
that  reason  the  less  a  fee-farm-rent.     Vide  Doug.  627.  in  the  notes.] 

If  the  king  grants  land  in  fee-farm,  without  any  reservation  of  rent,  the 
yearly  rent  shall  be  paid.     Mo.  168. 

If  he  reserves  an  express  rent,  it  will  be  a  fee-farm-rent.     Ibid. 

The  rent  reserved  upon  a  farm  by  the  king  was  usually  paid  in  provi- 
sions for  his  house,  till  the  time  of  H.  1.,  when  it  w&s  changed  to  money. 
Mad.  1 86. 

So,  if  the  king  reserves  a  pension,  or  one  be  granted  to  him  out  of  land» 
it  will  be  extinguished  by  unity  of  possession,  being  in  the  nature  of  a  rent. 
Hard;  388. 

If  land  be  granted  in  fee-farm,  reserving  the  whole  rent  to  a  stranger,  it 
will  be  void.     Mo.  168. 

But  part  may  be  to  the  king,  and  other  part  to  a  stranger.     Mo.  168. 
^  If  a  fee-farm-rent  be  reserved  to  the  king  upon  condition  of  re-entry  upon 
non-payment,  and  the  king  grants  the  rent  to  A.  in  fee  ;  if  the  rent  after- 
wards be  not  paid  pursuant  to  the  condition,  the  king  shall  not  re-enter  ; 
for  his  grant  to  A.  would  be  defeated.     R.  Cro.  El.  69. 

AH  lands  granted  in  fee-farm  are  held  in  socage,  and  not  in  chivalry  ;  for 
the  whole  vdue  is  presumed  to  be  reserved.    Mo.  168.  Mad*  Form.  Int.  8. 

If  a  rent  of  so  much  a  year  be  reserved,  but  by  the  same  deed  the 
lessor  agrees  to  allow  so  much  at  every  payment  for  bringing  the  rent ;  this 
shall  not  be  recouped  as  a  diminution  or  alteration  of  the  rent ;  but  is  a 
covenant  for  allowance.    R.  2  Cro.  34* 

(C4.)  Incidents  to  rent-service. 

To  rent-service  distress  is  incident ;  for,  for  every  rent-service,  a  man 
may  distrain  6f  common  right.     Co.  L.  142.  a.  Vide  Distress,  (A  1.  B  1.) 

So,  rent-service  is  incident  to  the  reversion  ;  for,  if  the  reversion  be 
granted  without  saying  cum /^eWtnen^ts,  the  grantee  shall  have  the  rent  also. 
Co.  L.  143.  a.  148.  a. 

[*] [Rent-service  in  its  nature  admits  of  being  apportioned.  2  M.  &  S. 
276.] 

[As  against  an  assignee  of  the  premises  demised,  an  eviction  of  part  is  on- 
ly a  suspension  of  the  rent,  pro  tanto^  even  in  an  action  of  covenant;  a» 
against  the  lessee  it  is  a  suspension  of  the  whole  rent.     2  East,  575.} 

(G  5.)  What  shall  not  be  rent-service. 

But  a  rent  reserved  upon  a  lease  at  will  is  not  a  rent-service,  though  the 
lessor  <may  distrain  for  it  of  common  right.     Co.  L.  142.  b. 
.  So,  if  a  tenancy  comes  to  the  king  by  fine,  &c.  the  rent  is  not  a  rent* 
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8fsr?ice,  bot  is  distrainabie  of  .common  right ;  for  i(  is  not  the  act  of  the  lord 
but  of  the  tenant  only.     R.  1  And.  160. 

So,  if  lands,  parcel  of  a  chantry,  are  held  by  rent  and  fealty,  and  upon  dU- 
solutton,  &c«  the  king  grants  them,  the  patentee  shall  not  hold  of  the  first 
lord,  bot  of  the  king ;  yet  the  rent-service  (before  due)  continues  payable,  as 
a  rent-chaige  distrainabic  of  common  right.  R.  1  And*  46.  Jon.  235, 
236. 

(C  6.)  Rent-charge ;  what  shall  be ; — By  reservation. 

A  rent  charge  is,  when  rent  ts  granted  out  of  land  which  is  charged  with 
distress  for  the  same  rent ;  as,  if  a  man,  since  the  si.  quia  emptoree  terfarwnf 
1 8  Ed.  1  •  makes  a  feoffment  by  deed,  reserving  rent  lo  him  and  his  heirs 
with  a  clause  of  distress.     Co.  L.  143.  b.   '  Lit.  sect.  317. 

Or,  gives  in  tail,  or  lets  for  life  or  years,  remain4er  in  fee.     Lit.  sect. 
2f7. 

Be  it  by  any  deed  indented,   or  poll ;  for  the  feoflee,  by  his  acceptance, 
agrees  to  the  rent.     Co.  L.  143.  b. 

So,  if  a  man  grants  a  reversion  or  remainder  of  lands  ia  fee,  reterving  rent 
with  distress.     Co.  L.  1 44.  a. 

Or,  conveys  lands  by  bargain  and  sale,  or  otherwise,  by  way  of  use.     Co. 
L.  144.  a.     Vide  ante,  (B  3.) 

(C  7.)  BjT  prescription. 

So,  a  man  may  have  a  rent-charge  by  prescription.   Co.  L.  144.  a. 

(C  8.)  By  grant. 

So,  if  a  man  grants  out  of  such  land  a  certain  rent  with  a  clause  of  distress. 
Lit.  s.  218. 

Though  he  adds  a  proviso,  that  it  shall  not  chai|[e  his  land  ;  for  that  would 
be  repugnant.    Co.  L.  1 46.  a. 

So,  if  a  man  binds  his  land  to  the  payment  of  rent,  it  will  be  a  Fent-chai|;e ; 
though  there  be  no  express  grant  of  rent.     Co.  L«  147.  a. 

So^if  a  man  grants  by  deed,  that  A.  may  (iistrain  such  land  for  a  rent,  it 
will  be  a  rent-chaige ;  for  the  laod  is  charged  with  it  by  way  of  distress. 
Lit.  8.  221. 

Or,  says  that  A.,  if  he  be  not  paid  so  much  per  ann.  shall  distrain  for  it  in 
the  manor  of  D.     Lit.  s.  221. 

SOf  if  he  binds  his  manor  with  a  rent  to  be  distrained  by  the  king's  bailiflT; 
for  the  king's  bailiff  is  named  but  as  a  servant  to  him ;  and  be  who  can  do  it 
by  a  servant,  may  do  it  by  himself,  or  another.     Co.  L»  147.  a« 

[*lSo,  if  he  grants  a  rent  out  of  B.  and  by  the  same  or  another  deed  grants 
that  be  may  distrain  for  it  in  another  land  ;  it  is  a  rent-charge  which  issues 
solely  put  ot  B«,  though  a  distress  be  in  other  land.    Co.  L.  147*  a. 

So,  if  he  binds  his  laud  and  goods  upon  it  to  the  payment  of  a  rent,  it  will 
be  a  rent-chai^e,   though  he  says  nothing  of  distress.     Ibid. 

So,  ifhe  devises  a  rent,  with  power  to  distrain  for  it  at  the  qgiual  feasts,  it 
will  be  a  rent-charge;  though  no  express  charge  upon  any  land.  R.  Mo« 
592. 

Otherwise,  if  it  was  by  deed  ;  for  a  clause  of  distress  only  is  not  sufficient 
to  create'a  rent-charge  in  a  grant.     Mo.  592. 

When  the  grantee  may  elect  to  take  it  as  a  reni»chai^e,  or  as  an  annuity* 
Vide  Annuity,  (C  1,  Azc.) 
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If  the  grant  be  it  qwitibet  acre  ierrw  me«,  a  rent  of  20s.  where  he  has  twea- 
iy  acres,  the  grantee  shall  have  ^OLper  ann^    Co.  L.  147.  b. 

If  a  bargainor  and  bargainee  of  land  joint  in  a  grant  of  a  rent  thereout,  be- 
fore inrolment  of  the  bargain  and  sale,  it  shall  be  the  grant  of  the  bargainoFt 
and  the  confirmation  of  the  bargainee  till  inrolment,  and  afterwards  the 
grant  of  the  bargainee^  and  the  confirmation  of  the  bai^gainor.  Co.  L» 
147.  b. 

If  the  grant  be  out  ofa  freehold,  and  term  for  years,  it  issues  wholly  out  of 
the  frediold  only,  though  the  term  is  charged  with  distress.     Co.  L.  1 47«  b. 

And  if  he  avows  for  a  distress  upon  the  term,  he  must  plead  the  grant  of 
rent  out  of  the  freehold  only.     R.  7  Co.  24.  b. 

(f  the  grant  be  of  a  rent  out  of  a  term  to  A.  for  life,  he  must  pl^ad  the 
grant  during  the  term,  if  A.  lives  so  long ;  for  he  cannot  say  that  he  waa 
seised  of  the  rent  for  life*     Co.  L.  1 47.  b.     R.  7  Co.  25.  a. 

If  the  grant  be  out  of  land  to  A.  of  a  rent  which  he  had  by  the  grant  of  his 
father,  it  wilt  be  a  grant  ofa  new  rent ;  though  he  never  had  it  by  the  grant, 
of  his  father.     2  Rol.  423. 1.  ult. 

So,  if  a  man  recites  a  grant  to  A.  of  such  a  rent  for  life,  and  afterwards 
grants  the  same  rent  after  the  death  of  A.  to  another  for  life,  it  will  be  a  good 
grant  to  the  other,  though  there  was  not  any  rent  granted  to  A.     2  Rol.  424. 
L  10. 

So,  if  he  lets  for  life,  rendering  51.  per  ann.  and  afterwards  grants  the  rent 
to  B*  for  his  life,  to  take  out  of  the  same  land  by  the  hand  of  the  lessee,  or 
whatsoever  hand  the  land  shall  come  to ;  B.  shall  have  the  rent  for  his  life, 
though  the  lessee  dies  before  him.     2  Rol.  424.  1.  5. 

If  a  grant  be  ofa  rent*chaige  payable  at  Lady-day  and  Michaelmas,  as  af- 
terwards expressed,  and  it  is  not  expressed  afterwards  when  it  shall  com- 
meni^e,  the  rent  commences  immediately.     Semb.  Jon.  S44. 

So,  if  it  be  to  commence  as  by  deed  shall  be  afterwards  exftressed,  and  not 
otherwise,  and  he  does  not  make  a  deed  afterwards ;  p6r  two  J.  but  per 
Crooke,  it  shall  be  void.    Jon.  344. 

If  it  be  to  commetace,  as  by  deed  afterwards  expressed,  and  not  otherwise, 
and  by  a  subsequent  deed  he  declares  that  the  rent  shall  be  paid,  it  shall  com- 
mence af  that  time.     R.  Jon.  344. 

If  after  a  grant  of  a  rent-chaige  the  grantor  conveys  his  land  to  the  king, 
remedy  does  not  lie  by  distress  upon  the  king.    Sav.  1 25. 

But  if  the  king  grants  the  lands  to  A.  the  distress  is  revived,  and  the  gran- 
tee may  distrain  for  all  the  arrears.     Semb.  Sav.  125. 

[*][If  a  rent-charge  is  granted  out  of  lands,  parcel  of  which  lands  the 
grantor  has  no  right  to,  there  can  be  no  apportionment ;  as  if  parcel  be  de- 
mised under  a  power,  and  the  power  be  not  pursued,  so  that  the  rent  is 
avoided  in  toto.     2  M.  &  S.  276.] 

\  What  wiH  create  a  rent  charge.     Hurst  v.  Lithgow,  2  Yeates,  24% 
Bantleon  tp.  Smith,  2  Binn.  146.    Gordon  v.  Coorey,  5  Binn.  552*  { 

(C  9.)  A  rent-seek : — ^What  shall  be. 

A  rent-seek  is,  when  no  distress  is  incident  to  it ;  as,  if  a  rent  be  granted 
by  deed  oat  of  land,  without  a  clause  of  distress.  Lit.  sect*  218.  2  RoK 
423.  U  40. 

Or,  if  a  man,  since  the  st.  Quia  empiores^  makes  a  feoffment  by  deed,  ren- 
dering rent  without  a  distress*  -  Lit.  s.  217. 

Or,  gives  in  tail,  or  for  life,  remainder  in  fee,  rendering  rent,  without 
mention  ofa  distress.    Lit.  sect*  217. 

[*267] 


Bernedyfcf^  and  dUtAarge  ^  renf.  SSff 

So,  if  the  king  grants  lands^  parcel  of  the  dacby  of  Lancaster,  rendering 
rent,  it  will  be  a  rent-seek,  or  in  gross  ;  beeaose  the  tenure  is  of  the  king, 
and  the  rent  is  reserved  to  him  in  right  of  the  dachj,  which  makes  it  a  rent 
in  gross*     Mo*  166.  ^ 

So,  if  a  man  binds  his  goods  and  lands  in  such  a  som  yearly  if  such  a  con^ 
dition  be  not  performed;  after  a  breach,  it  will  be  a  rent-seek  issuing  out  of 
the  land,  though  there  be  no  words  of  grant,  or  where  it  shall  be  taken,  i 
Rol.  433. 1.  43. 

So^  if  a  rent  be  granted  to  A.  in  fee,  or  for  life,  with  power  of  distress  t^t 
ao  many  years,  it  shall  be  a  rent-seek ;  for  the  freehold  is  seek,  and  the  dtk* 
tress  is  only  appurtenant  during  the  years.     Co.  L.  1 47.  b. 

Or,  if  it  be  granted  to  two  and  their  heirs,  with  power  of  distress  to  one,  ft 
aball  be  a  rent-seek  for  the  whole ;  for  it  is  entire,  and  cannot  be  seek  to 
ooe  and  a  rent-charge  to  the  other.    Co.  L.  1 47.  b. 

Yet  their  grantee,  or  the  survivor,  shall  have  it  as  a  rent-charge.     Ibid. 

So,  a  rent  out  of  three  acres,  with  distress  to  one,  is  a  rent-seek.     Ibid* 

Or,  out  of  ooe  manor,  with  distress  in  another.     2  Rol.  433.  1.  35. 

Or,  out  of  a  mi1l,p«rct/itaiic2.  of  him  and  his  heirs;  for  it  shall  be  under- 
stood  that  it  shall  be  paid  by  him  and  his  heirs  out  of  his  mill.  2  Rol.  433. 
1.46. 

So,  if  there  be  tenant  by  fealty  and  rent,  and  a  grantee  of  the  rent,  saving 
the  fi»lty  to  the  lord,  the  grantee  has  the  rent  as  seek.     Lit.  sect.  335. 

So,  if  the  lord  grants  tl^  fealty,  saving  to  himself  the  rent,  he  shall  have 
the  rent  as  seek.     Lit.  sect.  336. 

So,  if  a  rent-service  is  reserved,  and  afterwards  the  land  comes  to  the  lord 
by  the  Stat,  of  dissolution,  or  other  means,  bv  which  the  tenure  is  extinct, 
saving  the  rent,  it  becomes  a  rent-seek.     R.  Jon.  334,  335. 

So  where  a  rent-service  is  reserved,  and  afterwards  the  land  is  given  to 
the  king,  or  other  lord,  by  act  of  parliament,  by  which  the  tenure  is  extinct, 
though  there  be  no  saving  for  the  rent,  yet  it  continues  as  a  rent-seek.  Semb* 
Jon.  335. 

(D)  REMEDY  FOR,  AND  DISCHARGE  OF  RENT. 

(D  1.)  By  assise. 

If  a  rent-service  or  rent-charge  be  in  arrear,  the  party  has  remedy  by  dis* 
iress.     Vide  Distress,  (A  1,  &c.  B  1,  &c.) 

|^*]So,  every  one  entitled  to  an  estate  of  freehold  or  inheritance,  in  a  rent- 
aervice,  rent-charge,  or  rent-seek ;  if  be  be  disseised  of  it,  may  maintain  an 
assise.    Vide  Assise,  (B  3,  iic) 

What  seisin  is  sufficient  for  maintaining  an  assise,  or  for  making  a  distress. 
Vide  Seisin,  (Q,  D,  E.) 

(B  2.)  What  shall  be  a  disseisin  of  it. 

If  a  man  obstructs  the  means  by  which  a  rent  may  be  obtained,  it  will  be 
a  disseisiV  of  the  rent.    Co.  L.  160.  b. 

Ah  it  will  be  a  disseisin  of  a  rent-service  or  rent-charge,  if  the  terre-ten- 
mnty^  orany  other,  resist,  and  will  not  suffer  a  distress  for  rent  in  arrear,  by 
faim  who  has  right.     Co.  L-  1 60.  b. 

Or,  makes  an  inclosure,  by  which  he  cannot  come  to  distrain.  Lit.  sect. 
237,  338. 

So,  if  be  makes  ret caiM,  after  a  distress  taken»    Ibid. 

If  a  stranger  makes  rescaus  in  his  name.     1  Rol.  658. 1.  35. 

Or,  makes  replevin  by  writ  or  plaint.     Lit.  sect.  337,  338. 

Qf  ,  counterpleads  the  title  of  the  plaintiST  for  delay.  Co.  L*  1 60.  b.  1 6 1  •  a. 

[•258J 


d86  RENT. 

If  be  Tt>t}che»  a  record  and  faik. :  Co.  lb  -1 60^  b. 

So,  if  he  forestalls,  err  obstracts  the  lord,  &c.  when  he  i9|;aing  to  the  laiid 

to  make  a  distress,  with  force  or  menace  of  life  or  memben     Lit.  sect*  S40* 

So,  it  will  be  a  disseisin  of  a  rent-seek  or  rent-charge;  if  the  terre4eoaQt 

makes  denial  of  rent  in  arrear,  upon  lawful  demand  upon  the  hud.     Lit. 

sect*  233.  238, 239. 

Though  the  terre-tenant  be  absent  from  the  land  at  the  time  of  the  de- 
mand ;  for  that  is  a  denial  in  law.     Co.  L.  153.  b. 

So,  though  the  demand  be  but  of  one  terre-tenant,  it  will  be  a  denial  by 
all.     1  Rol.  658.  1.  ^7. 

If  by  word  of  mouth  he  directs  the  tenant  not  to  pay.     Ray.  371 . 

If  he  does  not  pay  «pon  distress ;  for  thait  is  a  denial  in  law.  1  Rol..658. 
L  1 5.  20. 

So,  inclosure  or  forestalmeot,  &c.  from  coming  to  the  land  to  make  a  de- 
mand, will  be  a  disseisin  of  a  rent-seek.     Ca«  L«  161*  b. 

So,  if  the  tenant  pays  bis  rent  to  another  lord  by  coercion  of  distress,  it 
will  be  a  disseisin,  if  the  lord  pleases.     Co.  L.  323. 

But  payment  of  rent  to  another  by  coercion  will  not  be  a  disseisin,  bat  at 
the  election  of  the  lord.     Co.  L.  3*23. 

So,  denial  of  rent  by  him  who  is  not  terre-tenant,  will  not  be  a  diss^sin. 
R.Jott.  414. 

Or,  if  the  refusal  docs  not  appear  to  be  npon  demand  upon  the  land.  Per 
three  J.  Cro.  cout.  for  there  being  a  refusal,  a  demand  shall  be  intended. 
Jon.  414. 

So,  a  rescoti^,  replevin,  inclosure,  denial,  &c.  will  not  be  a  disseisin  be- 
fore actual  seisin  of  the  rent.     Co.  L.    161.  a.     Vide  Seisin,  (F  1,  ^•) 

When  a  rent  shall  be  apportioned,  suspended,  or  extinguished.  Vide 
Suspension. 

{  If  the  lessor  enter  into  a  part  of  the  demised  premises,  the  rent  is  sus- 
pended in  ioio  ;  for  be  cannot  apportion  it  by  his  own  wrongful  act.  Vaug- 
hanu.  Blanchard,  1  Yeates«  176.  S.  C.  4  Dall.  124. 

But  a  re-entry  for  non-pay  metit  of  rent,  is  not  a  satisfaction  for  rent  an- 
tecedently due.     Mackubin  t.  Whetcroft,  4  liar.  &  M'Hen.  135. 

Whenever  the  right  to  land  and  the  right  to  rent  issuing  out  of  it,  are 
vested  in  the  same  person,  the  rent  is  extinguished  ;  but  a  right  to  enter 
and  hold  the  land  until  payment  of  rent,  is  not  sufficient  for  this  purpose. 
Phillips  V.  Bonsall,  2  Binn.  1 38.     Phillips  v.  Ciark<;on,  3  Yeates,  1 24. 

In*  what  cases  rent  shall  l>e  apportioned.  Newton  v.  Wilson,  3  Hen.  & 
Munf.  470.  Roberts  v.  Stanton,  2  Munf.  129.  | 

(D  3.)  Debt,  distress,  or  re-entry. 

When  there  shall  be  remedy  for  it  by  debt  or  distress.  Vide  Dctt,  (A  5. 
7.) — Distress,  (A  1,  &c.)  *         ^ 

[^*]By  St.  4  Geo.  2.  c.  28.  s.  1.  those  who  hold  over  lands  after  the  ex- 
piration of  their  leases  or  terms,  shall  pay  double  the  yearly  value,  to  be 
recovered  in  any  of  bis  Majesty's  courts  of  record  by  action  of  debt ;  and 
there  shall  be  no  relief  in  equity  against  the  recovery  of  this  penalty.] 

[But  acceptance  of  single  rent  is  a  waiver  of  the  double  rent.  Cowp. 
245.     5  Burr.  2698.     Dough  175.     1  T.  R.  53.] 

[And  by  the  same  statute,  s.  2.  as  often  as  half-a-ycar^s  rent  is  in  arrear, 
the  landlord,  if  he  has  right  of  re-entry  for  the  non-payment,  may,  withoat 
formal  demand  or  re-entry,  serve  a  declaration  in  ejectment  for  the  recor* 
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erj  of  the  demiaed  premises,  and  recover  judgment  to  hold  tbem  discharg- 
ed of  the  lease  ;  provided,  that  the  ngbt  of  any  mortgagee  of  such  lease 
ehall  not  be  barred,  if  within  six  months  he  pay  all  rent  in  arrcar,  and  all 
costs  and  damages.] 

\kxA  provided,  that  if  at  any  time  before  the  trial  of  the  ejectment,  the 
tenant  or  his  assignee  shall  pay  or  tender  to  the  lessor,  &c.  all  the  rent  in 
arrear,  together  withcosts^  all  farther  proceedings  shall  be  stayed,  s.  4.] 

If  an  estate  be  upon  condition  that  fie  pay  the  rent,  how  rentiedy  shall  be 
by  re-entry  for  the  condition  broken.     Vide  Condition,  (0  3,  &c.) 

[By  8t«  11  G.  2.  c.  19.  s.  14.  where  the  demise  is  not  by  deed,  the  land- 
lord shall  recover  a  reasonable  satisfaction,  in  an  action  on  the  case,  lor 
use  and  occupation  ;  and  if  in  evidence  on  the  trial  of  such  action,  any 
parol  demise,  or  any  agreement,  not  being  by  deed,  on  which  a  certain  rent 
was  reserved,  shall  appear,  the  plaintiGT  shnll  not  be  nonsuited,  but  it  shall 
be  evidence  of  the  quantum  of  the  damages.] 

f  Tenant  by  parol  demise  from  year  to  year,  is  within  11  G.   2.   c.   19. 
subject  to  pay  double' rent,. if  he  does  not  quit  after  having  given  no- 
tice.   SB.  M.  1603.] 

I^A  tenant  from  year  to  year  of  an  houFC  at  a  yearly  rent,  becomes  a 
baolmiptin  the  middle  of  the  year,  and  his  assignees  enter  and  keep  pos- 
session for  the  remainder  of  the  year;  the  lessor  cannot  maintain  an  ac- 
tion for  use  and  occupation  against  the  assignees,  for  the  bankrupt's  occu- 
pation as  well  as  their  own,  without  proving  their  special  instance  and 
request  for  the  bankrupt  to  occupy,  during  the  time  that  elapsed  before  the 
bankruptcy.     3  H.  Bl.  319.] 

[If  A.  agree  to  let  lands  to  B*i  who  permits  C.  to  occupy  them,  A.  may 
recover  the  rent  in  an  action  against  B.  for  use  and  occupation.  8  T.  R. 
327.] 

[An  action  for  use  and  occupation  may  be  maintained  by  a  grantee  of  an 
annuity  after  a  recovery  in  ejectment  against  a  tenant  who  was  in  posses- 
sion under  a  demise  from  year  to  year  for  all  rent  in  his  hands  at  the  time 
of  notice  by  the  grantee,  and  down  to  the  day  of  the  demise  in  the  eject- 
naent,  but  not  afterwards.     1  T.  R.  378.] 

[By  8.  18.  tenants  holding  the  premises,  after  they  shall  have  given  no- 
tice to  quit,  shall  pay  douMe  rent.] 

[If  tenant  gives  parol  notice  that  he  will  quit,  it  is  sufficient,  and  subjects 
him  to  double  rent  if  he  does  not.     3  B.  M.  1 603.     1  Blk.  533.] 

[As  to  the  remedy  where  goods  are  carried  oflT  the  premises  fraudulently, 
vide  St.  11  G.  2.  c.  19.] 

[*][Wbere  a  landlord  has  a  right  of  entry  for  non-payment  of  rent,  a  de- 
mand at  common  law,  made  after  or  before  the  last  day  which  the  lessee 
has  to  pay  the  rent,  in  order  to  prevent  a  forfeiture,  or  oflf  the  land,  will  not 
be  sufficient  to  defeat  the  estate*  7  T.  R.  1 1 7.]  {.Vide  Jackson  v.  Har- 
risoD«  17  Johns.  Rep.  66.  \ 

[The  stat.  4  Greo.  2.  c.  28.  s.  2.  pai^sed  to  obviate  the  niceties  required 
by  common  law  in  a  re-entry  for  non-payment  of  rent,  does  not  apply  where 
there  is  a  sufficient  distress  upon  the  premises.     7  T.  R.  1 1 7.] 

\  Of' the  right  of  re-entry  for  a  forfeiture,  for  non -performance  of  con- 
Ac*     Vide  Jackson  v.  Harrison,  1 7  Johns.  Rep.  66.  } 

[A  demand  of  rent  by  one  duly  authorized,  which  he  notified  to  the  ten- 
ant, is  sufficient,  without  producing  the  authority,  unless  required.  7  T. 
R.  117.] 

[A  proviso  in  a  lease,  that  if  the  rent  shall  be  arrear  for  21  days,  being 
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lairfullj  demanded,  the  lessor  shall  have  a  right  to  re-enter,  means  a  demand 
with  all  the  commbii  law  formalities  ;  (by  three  judges  against  Lord  Ellen- 
borough,  C.  J.)  that  is,  that  the  right  to  re-enter  shall  be  exercised  with  the 
forms  at  common  law.     Now,  the  statute  4  Geo.  3.  c.  28.,  in  substance 

{provides,  that  where  a  landlord,  bjr  the  lease,  may  enter  with  the  common 
aw  formalities,  he  may,  if  six  months  rent  is  arrear,  and  there  is  no  suffi- 
cient distress,  enter  without  them,  it  follows,  that  in  the  present  case  an 
entry  may,  under  such  circumstances,  bei  made  without  a  demand.  3  M.  & 
S.  525.] 

[Under  a  proviso  for  re-entiy,  if  no  sufficient  distress  is  upon  the  premi- 
ses at  the  expiration  of  fourteen  days  from  the  rent-day,  the  landlord  ia 
prima  facie  entitled  to  recover,  by  proof  of  there  being  no  distress  on 
some  day  after  the  fourteen,  though  that  day  be  subsequent  to  the  demise  in 
the  ejectment.     1 5  East,  286.1 

[A  clause  of  forfeiture  in  a  lease,  in  case  no  sufficient  distress  be  found 
on  the  premises,  must  be  strictly  pursued ;  and  in  case  of  a  distress  being 
made,  every  part  of  the  premises  must  be  searched.     Forrest.  19. J 

l^Parol  notice  to  quit  by  the  landlord,  is  sufficient  to  entitle  to  double 
rent.     3  Burr.  1603.     1  BIk.  533.] 

[The  demand  of  possession  to  entitle  the  landlord  to  double  rent,  need 
not  be  made  before  or  within  any  fixed  time  after  the  ending  of  the  tenant 
cy.     8  East,  358.] 

[If  a  landlord  agrees  for  double  rent,  on  a  demand  of  possession  made 
since  the  term  end^d,  he  cannot  recover  the  single  rent  between  the  period 
of  its  termination  and  that  of  demand.     8  East,  358*1 

[A  landlord  is  entitled  to  double  rent  under  st.  4  Geo.  9.  c.  28.,  only 
from  the  time  of  demanding  possession.     8  East,  358.J 

[If  in  debt  for  double  rent  a  sum  equal  to  the  single  rent  is  paid  into 
court,  the  plaintiff,  by  taking  it  out,  does  not  abandon  his  claim.  10 
East,  48.] 

[If  an  action  be  brought  on  the  statute  for  double  rent  for  two  years  hold- 
ing over,  the  jury  may  find  for  so  much  as.  upon  the  evidence,  the  tenant  ap- 
pears to  have  over  held  beyond  the  term,  provided  they  find  not  beyond  wnat 
is  laid  in  the  declaration,     hoffi^  276,] 

[Notice  to  quit  to  entitle  to  double  value,  may  be  previous  to  the  expira- 
tion of  the  lease.     2  BIk.  1 075.] 

[A  landlord's  first  recovering  in  ejectment,  will  not  interfere  with  his  right 
to  recover  double  value  under  st.  4  Geo.  2.  c.  28.  9  East,  310.  Secos, 
double  rent,  Semble,  ibid,  et  in  noHsJ] 

\  The  remedy  for  rent  arrear  by  distress,  is  for  the  rent  only,  without  in- 
terest by  way  of  damages.     Lansing  v.  Rattoone,  6  Johns.  Rep.  43. 

Nor  will  interest  be  allowed  in  debt  for  rent.  Newton  v.  Wilson,  3  Hen. 
&  Munf.  470.     But  vide  Dow  v.  Adams,  5  Munf.  21. 

The  lessor  cannot  distrain  for  rent  arrear,  after  a  surrender  of  the  lease» 
Bain  V.  Clark,  10  Johns.  Rep.  424. 

A  person  having  no  reversionary  interest  in  land,  cannot  distrain  for  rent 
arrear ;  As  where  a  tenant  under  lets  his  term.  Prescott  v.  Deforest,  16 
Johns.  Rep.  1 59.     Vide  Port  v.  Jackson,  1 7  Johns.  Rep.  239. 

And  it  seems,  generally,  that  distress  for  rent  cannot  be  justified,  in  cases 
where  the  relation  of  landlord  and  tenant  does  not  exist.  M'Kircfaer  v. 
Hawley,  16  Johns.  Rep.  289. 

A  distress  cannot  be  ipade  in  the  name  of  the  bailiff.  Sweaiingen  v.  Bfa« 
grader,  4  Har.  &  M'Hen.  347. 
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No  distress  can  be  made  for  rent,  unless  the  reservation  be  For  a  sam  cer- 
tain, or  for  a  thing  capable  of  being  reduced  to  a  certainty.  Smith  v*  Col- 
•on,  10  Johns.  Rep/.  91.  Jacks  v.  Smith,  1  Bay,  dlO«  Smithy.  Sheriff,  &c« 
1  Bay,  438.  Vide  Grier  v«  Cowan,  Addis,  347. 

The  landlord's  right  to  distrain,  is  not  taken  away  by  accepting  an  order  on 
a  bird  person,  which  is  dishonoured.  Priuterns  v.  Helfried,  1  Nott  & 
M'Cord,  187. 

Nor  by  a  recovery  in  an  action  for  the  rent,  without  satisfaction.  Chip* 
man  v.  Martin,  13  Johns.  Rep.  340. 

Nor  by  the  acceptance  of  a  bond  for  the  amount  due.  Cornell  v*  Lamb, 
20  Johns.  Rep.  407.  } 

[♦](D  S.  a.)  Demand,  when  necessary.    Vide  18  Vin.  482. 

But  in  all  cases  of  a  subject,  where  an  estate  is  upon  condition  to  be  void 
for  non-payment  of  rent,  the  condition  will  not  be  broken,  if  the  rent  be  not 
demanded.     Co.  L.^01.  b.     R.  2  Cro.  145. 

Though  it  appears  that  the  party  was  not  ready  to  pay,  if  a  demand  had 
Veen  made.     1  RoU  458. 1.  17*  23. 

Thou^  the  condition  be  upon  a  lease  for  years.  R.  Hob*  331.  R» 
Jon*  9* 

Or,  upon  a  lease  of  tythes^  or  other  incorporeal  inheritance.  R.  Mo. 
408. 

So,  if  thefe  be  a  lease,  and  a  nomine  pana  for  non-payment  of  the  rent, 
the  rent  must  be  demanded  before  he  is  entitled  to  the  nomine  pana*  1  Rol. 
459. 1.  35.     D.  7  Co.  38.  b.     R.  Hob.  83.  1 33.  Pal.  308. 

So,  if  there  be  a  covenant  or  bond  for  payment  of  a  sum  in  gross,  if  the 
rent  be  not  paid.     Per  two  J.  one  cont.     1  Rol.  460. 1.  5. 

So,  upon  a  bond  to  perform  all  covenants,  payments,  &c.  in  such  an  in* 
denture,  he  cannot  assign  a  breach  for  non-payment  of  rent  reserved  by  the 
indenture,  if  he  does  not  show  a  demand  of  the  rent,  except  where  the 
defendant  pleads  performance.  R.  I  Rol.  460.  1.  30.  Adm.  Cro.  El.  839. 
Cro.  Car.  77. 

Soj  though  the  bond  be  expressly  to  pay  the  rent,  according  to  the  tenor  of 
the  indenture.     R.  1  Rol.  460.  I.  50. 

Or,  to  pay  the  rent,  if  it  be  demanded.     R.  I  Rol.  460. 1.  43. 

So,  if  the  king  makes  a  lease,  upon  condition  to  be  void  for  non-payment 
of  rent,  and  afterwards  grants  the  reversion,  the  patentee  shall  not 
avoid  the  lease,  without  a  demand  of  the  rent.  R.  4  Co.  73.  a.  Mo.  305. 
5  Co.  56.  a. 

So,  the  king  himself  cannot  avoid  it  without  a  demand,  if  the  condition  be 
express  for  non-payment  upon  demand.     Dub.  Mo.  310. 

(D  4.)  When  not 

But  if  the  king  makes  a  lease,  upon  condition  to  be  void  for  non-payment 
of  rent,  generally  a  demand- is  not  necessary.  R«  4  Co.  73.  a.  Mo.  305.  5 
Co.  B^,  a.     1  Leo.  % 

So,  it  is  not  necessary  in  the  case  of  a  subject,  if  the  condition  be  express^ 
that  it  shall  be  void  fornon-payment  without  demand.  1  Rol.  459;  1.33. 
D.  5  Co.  40.  b.     Dal.  4. 

So,  debt  lies  for  rent  without  a  demand.     R.  3  Rol.  437.  I.  30. 

[A  terre«tenapt|  holding  und^r  two  tenants  in  common,  cannot  pay  the 
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whole  rent  to  one  after  notice  from  the  other  not  to  paj  it ;  and  if  he  does, 
'  the  other  tenant  in  common  maj  distrain  for  his  share,     b  T.  R«  246.] 

So,  covenant,  where  the  covenant  is  express  to  pay  such  rent.  R.  1  Rol. 
459.  I  45.  52. 

And  debt  upon  a  bond  to  pay  such  a  rent.     R»  Hob*  8* 

Sof  in  jdebt  upon  a  bond  to  perform  covenants  in  an  indenture,  if  the  de- 
fendant pleads  performance,  the  plaintiff  may  assign  a  breach  for  non-pay- 
ment of  the  rent,  witliout  shewing  a  demand  ;  for  if  the  defendant  rejjoina, 
that  it  was  not  demanded,  it  will  be  a  departure.  R.  [*}Cro.  El.  829*  1 
Rol.  460.  I.  30.     R.  Cro.  Car.  76.     Hut.  90.     R.  Hob.  8. 

So,  if  a  lease  be,  that  upon  non-payment  of  the  rent  at  such  a  feast, 
there  shall  be  a  nomine  pana  of  40«.  for  every  day  that  the  rent  shall  be  ia 
arrear;  one  demand  is  sufficient  to  entitle  to  the  nomtne;}(Bn(B  for  every  day. 
R.  Pal.  208. 

[Vide  4  G.  2.  c.  28.] 

(D  5.)  How  it  shall  be  made. 

The  demand  must  be  of  the  precise  rent  due ;  for,  if  he  demands  a  peony 
more  or  less,  it  will  be  ill.     R«  1  Leo.  305. 

So,  he  ought  to  express  when  it  was  due.  R.  Cro.  L.  209.  1  Leo* 
305. 

Th6ugh  the  jury  finds  that  nothing  more  is  due  than  was  demanded, 
it  does  not  help,  if  the  demand  did  not  express  at  what  time  due.  R.  Cro. 
El.  209. 

So,  if  the  rent  be  7/.  per  annumj  and  3/.  more  was  in  arrear,  if  he  demands 
10/.  in  an  entire  sum,  it  is  ill.     Per  Rol.  Al.  94. 

But  a  demand  by  attorney  is  good. 

Though  he  does  not  shew  his  name  or  authority.     D.  3  Leo.  224* 

(D  6.)  At  what  place* 

So,  the  demand  must  be  made  at  the  place  where  the  rent  is  payable, 
if  any  place  is  appointed  by  the  parties,  though  it  be  not  upon  the  land.  Co* 
L.  202.  a. 

If  it  be  payable  at  one  place  or  another,  it  ought  to  be  demanded  at  both. 
Per  two  J.  2  Rol.  428. 1.  36. 

If  payable  at  or  in  the  church  of  B.  it  ought  to  1>e  within  and  without  the 
church.     2  Rol.  428.  1.  40. 

If  payable  to  the  bishop  at  Exeter,  it  ought  to  be  at  bis  palace  there.  R* 
1  And.  27.     3  Leo.  4. 

If  no  place  of  payment  is  expressed,  the  demand  must  be  upon  the  land. 
Co.L.  201.b.     R.  Yelv.  37. 

And  at  the  most  notorious  place  upon  the.  land  ;  as,  if  there  be  a  house 
there,  it  must  be  at  the  fore-door  of  the  house.     Co.  L.  201.  b. 

If  it  be  issuing  out  of  a  wood,  it  ought  to  be  at  the  gate,  or  most  commoDL 
way  through  the  wood.     Co.  L.  202.  a. 

If  there  be  several  places  equally  notorious,  he  who  demands  has  election, 
at  which  he  will  make  the  demand.     Ibid. 

}  So,  where  rent  is  payable  either  in  money  or  kind,  and  noplace  of  pay- 
mei)t  is  appointed,  a  tender  of  j>ayment  upon  the  land,  is  sufiicient.  Walter 
V.  Dewey,  J  6  Johns.  Rep.  222.  | 

If  rent  be  reserved  by  the  king  at  the,  exchequer,  his  patentee  must  de- 
mand it  upon  the  land.     Co.  L.  201.  b.     Sav.  181. 
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But  if  tbe  king  does  not  express  a  place  ofpajment,  it  ought  to  be  paid  to 
him  at  the  excheqaer,  without  other  demand.     Co.  L.  201.  b. 

If  the  demand  be  at  the  most  notorious  place,  it  is  sufficient,  though  there 
be  no  one  present.     Ibid. 

Tbongb  a  person  be  in  the  house,  it  is  not  necessary  tp  go  in.  Ibid. 

Though  he  be  ready  to  pay  at  another  part  of  the  house,  land,  &c.  Co.  L« 
202*  a. 

So,  a  demand  at  a  place  not  the  most  notorious,  will  be  no  demand,  if  it  be 
traversed.     Ibid. 

[*]As,  if  a  demand  be  at  a  wood,  where  land  was  also  demised.  Poph.  . 
58. 

If  in  a  pit,  or  among  bushes,  or  in  a  common  way  upon  the  land*  Poph. 
58. 

If  at  a  barn,  when  the  lessee  is  in  another  barn  demised.     Ibid. 

Yet,  if  the  party  tenders  his  rent  to  the  lessor,  &c.  it  will  be  well,  though 
it  was  not  in  tbe  most  notorious  place.     Co«  L.  202.  a.     R.  5  Co.  114. 

(D  7.)  At  what  tiine.^ 

So,  the  demand  must  be  continued  by  a  space  sufficient  for  receipt  of  the 
money  before  the  setting  of  the  sun  upon  tbe  last  day  appointed  for  payment. 
Co.  L.  202.  a. 

If  issue  be,  whether  he  continued  half  an  hour  before  the  setting,  and  it  is 
found  that  be  continued  only  a  quarter,  it  is  sufficient,  if  that  space  was  suf- 
ficient for  counting  the  ikioney ;  for  this  only  is  material.  R.  Cro.  El.  209« 
1  Leo.  305.     Lttt.  11 39. 

If  payment  be  at  Michaelmas,  or  twenty  days  after,  the  demand  ought  to 
be  upon  tbe  last  of  the  twenty  aays  ;  for  a  demand  at  the  feast  is  not  suf- 
ficient. Co.  L.  202.  a.  R.  PI.  Com.  172.  b.  Semb.  Dy.  142.  a.  R.  10 
Co.  127.  129.  a.     1  Leo.  142.     Lut.  1139. 

If  a  reservation  be  of  20/.  ptr  annum^  when  demanded,  tbe  demand  must 
be  upon  the  last  day  of  the  year.     Poph.  37. 

If  a  reservation  be  at  such  a  day,  between  four  and  six  post  meridiem^  k 
demand  at  five  till  six  is  sufficient,  though  he  was  not  there  at  four  o^clock. 
Cro.  El.  15. 

fint  a  demand  for  distress  may  be  at  any  time,  where  it  is  said,  that  if  it 
be  not  paid  upon  demand,  he  may  distrain. ,   Co.  L.  202.  a.  144.  a. 

So,  where  payment  is  at  Michaelmas,  or  twenty  'days  after,  a  tender  at 
Michaelmas  prevents  a  breach  of  the  condition.    H.  10  Co.  129.  a. 

Or,  at  any  time  within  the  twenty  days.     2  Leo.  130. 

Though  be  pays  to  a  servant,  who  tenders  the  money  to  the  lessor  before 
the  days  elapsed.     R.  2  Leo.  131.    Cro.  El.  48* 

So  if  a  reservation  be  at  .Michaelmas,  or  so  many  days  after,  and  a  cove- 
nant to  pay  at  Michaelmas,  covenant  lies,  if  it  be  not  paid  at  the  feast.  R« 
1  Rol.  431.  I.  35.  _ 

Or,  if  the  reservation  be  at  michaelmas,  and  if  it  be  not  paid  at  Michael- 
mas, or  within  forty  days  after,  that  the  lessor  sha|l  re-enter ;  the  lessor  may 
have  debt,  or  distrain  for  the  rent,  though  the  forty  days  be  not  expired.  2 
Leo.  131. 

(D  8.)  By  payment  of  the  sheriff  upon  an  execution. 

By  the  st.  8  An.  14.  no  goods,  on  any  messuage  or  lands,  &c.  leased  for 
life,  years,  at  will,  or  otherwise,  shall  be  taken  by  virtue  of  any  execution, 
unless  tbe  party  at  whose  suit  execution  issued,  before  removal  of  the  goods 
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by  such  execution  or  extent,  pay  the  landlprd  the  arrears  of  renti  not  eiLceed- 
ing  a  year's  rent,  due  at  the  time  of  the  execution. 

And  the  sherifTis  empowered  to  levy  the  money  paid  for  reot,  and  the 
execution  money.  f. 

And  if  the  sheriflT,  upon  demand  of  the  rent,  removes  the  goods  taken  in  ex- 
ecution, before  payment  of  the  rent,  an  action  lies  against  him. 

[^]So,  upon  motion,  the  court  will  direct  the  sheriff  to  pay  the  rent  before 
the  execution  is  completed. 

[On  an  execution  for  costs  on  judgment  of  nonsuit,  sherifT  .cannot,  after  he 
has  received  notice  of  rent  due,  remove  the  goods  before  he  has  satisfied 
landlord  one  year's  rent  \  unless  rent  paid,  sheriff  must  quit ;  if  he  does  not, 
action  lies  against  him  ;  or,  on  motion,  the  court  will  order  restitution  to 
the  amount  of  the  goods  sold,  deducting  costs  incurred  before  notice.  % 
Wils.  140.J 

[A  bill  of  sale  is  a  removal  of  goods  taken  hjjieri  facias,  and  the  sheriff 
shall  pay  the  year's  rent  out  of  the  money  levied.     Barnes,  21 1.] 

[On  an  outlawry,  cap.  utlagaL  and  goods  seized  by  process  still  remaining 
in  the  sheriff's  hands,  landlord  shall  have  a  year's  rent.     Bunb.  194*3 

(The  landlord  is  to  have  his  year's  rent  without  any  deduction.  Str.  643.  J 
An  executor  has  the  same  benefit  of  the  act  as  the  landlord,  for  it  is  an 
interest  vested.     Fort.  359.] 

If ttt  by  a  proviso  in  the  st.  8  An.  1 4.  it  shall  not  hinder  the  qq^en  in  the 
levying  or  seizing  any  debts,  fines,  penalties,  or  forfeitures  answerable  to  her 
.  majesty ;  but  the  queen  may  levy,  &c.  then  in  such  manner  as  if  the  act  had 
not  been  made. 

[An  extent  against  the  king's  debtor,  tested  after  the  distress,  takes  place 
of  the  distress  actually  made,  before  sale,  but  not  after.     Parker*  1 1 2*1 

[If  goods  are  seized  on  an  extent  on  an  outlawry,  the  landlord  shall  not 
have  the  goods  delivered  to  him,  though  he  distrained  before  the  extent. 
Bund.  5.] 

[If  extent  issues  against  a  tenant,  and  afterwards,  but  before  the  extent  is 
e|:ecuted,  the  landlord  distrains,  and  the  inquisition  finds  the  goods  distrain- 
ed to  be  in  the  possession  ojf  the  tenstnti  the  landlord  shall  not  have  the  ben- 
efit of  the  St.  8  Ann.     Bunb.  369.] 

[When  there  are  two  executions,  the  landlord  shall  npt  have  a  year's  rent 
on  each.     Str.  1024.] 

[The  ground  landlorfl  pf  a  house  is  not  entitled  to  a  year's  rent  on  an  ex- 
ecution against  an  under-lessee.     Str.  787.] 

SA.  lets  land  to  B.  at  75/.  perann/um  for  one  year  ;  a  few  days  before  the 
,  B.  says  he  can  bold  it  no  longer,  but  desires  as  much  as  will  feed  sixteen 
cows,  which  A.  complies  with,  and  demises  also  the  house  and  garden  ;  some 
months  after,  B.'s  goods  are  taken  in  execution,  no  part  of  the  rent  of  15L 
being  paid ;  A.  shall  not  have  the  75/.  on  motion,  and  semb.  no  rent  under 
the  act,  though  he  proceed  by  action.     Andr.  217.1 

[If  the  money  be  levied  by  sale  of  goods  taken  in  execution  against  de- 
fendant, who  was  a  tenant  owing  rent,  after  the  landlord's  death  intestate, 
and  before  administration  granted,  the  court  will  not  order  tlie  sheriff  to  paj 
the  year's  rent  to  the  administrator  afterwards.     Str.  97.] 

[A  landlord  is  obliged  to  demand  the  arrears  before  the  removal  of  the 
goods,  or  it  is  too  late.     Str.  917.     Fort.  360.     B.  R.  H.  255.] 

[A  commission  of  bankruptcy,  is  in  nature,  of  an  execution.  Therefore 
the  landlord  of  premises  held  by  a  bankrupt  is  entitled,  under  the  st.  8  Ann.  c. 
14.,  to  receive  a  year's  rent  out  of  the  goods  upon  the  r^lpremises  seised  uq- 
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der  the  commission ;  and  if  he  purchase  them  from  the  assignees,  he  may 
deduct  the  rent  from  the  price.     2  T.  R,  600.1 

[In  an  action,  bj  the  assignees,  against  the  sheriff,  for  the  amount  of  goods 
sold  under  an  execution,  levied  arfter  an  act  of  bankruptcy,  the  sheriff  is  not 
protected  in  deducting  a  year's  re^t,  as  allowed  under  an  execution  by  the 
8  Ann.  c.  14.  unless  he  paid  it  over,  before  notice  of  the  commission.  15 
East,  330.1 

[An  outlawry  in  a  civil  suit,  is  considered  as  civil  process  only  ;  therefore 
a  landlord  is  entitled  to  a  year's  rent  out  of  goods  upon  the  premises  seized 
under  it.     7  T.  R.  359.] 

[The  landlord  of  premises  on  which  goods  have  been  seized  under  an  ex- 
tend in  aid,  is  not  entitled,  under  the  8  Ann.,  to  call  on  the  sheriff  to  pay 
twelve  months'  rent,  due  before  the  teste  of  the  writ.     3  Price,  1 7.] 

[The  landlord  is  entitled  to  one  year's  rent  before  the  defendant  can  sell 
upon  an  execution  for  costs  on  a  nonsuit.     3  Wils.  140.] 

\A  landlord  is  entitled  to  be  satisfied  out  of  an  execution  upon  the  pre- 
mises, the  rent  due  only  up  to  the  time  of  the  seizure ;  not  what  accrues 
afterwards  and  during  the  continuance  of  the  sheriff  in  possession.  I  M. 
&  S.  345.1 

[Sheriff  taking  com  in  the  blade,  under  a  fieri  facias  and  selling  it  before 
^ent  due,  is  not  liable  to  account  to  the  iatidtord  of  the  defendant  under  the 
Stat  of  Add.  for  rent  accruing  subsequently  to  the  levy  and  sale,  although  he 
is  given  notice,  and  thou^  the  corn  be  not  removed  from  the  premises  until 
long  afterwards,  when  a  considerable  portion  of  rent  has  become  due.  The 
landlord's  remedy  in  such  case  by  distress.     1  Price,  374.^ 

[It  seems,  that  the  sheriff  is  not  bound  to  retain  a  year's  rent  out  of  an  ex- 
ecution without  notice  from  the  landlord.  S  Ta\int.  400.]  {Vide  Alex- 
ander V.  MahoD^  1 1  Johns.  Rep.  1 85. 

Where  rent  is  payable  quarterly,  the  landlord  cab  claim  of  the  sheriff  on- 
ly the  amount  due  to  the  end  of  the  quarter  preceding,  the  seizure  of  goods. 
Hazard  «.  Raymond,  3  Johns.  Rep.  478.  Vide  Trappan  v.  Morie,  18 
Johns.  Rep.  1.  West  v.  Sink,  3  Yates,  374.  Binns  v.  Hudson,  5  Binn- 
:^05.  I 

Vide  more  concerning  rent,  in  Chancery,  (4'N  1,  &c.) — Copyhold,(K  10, 
11.)— Dett,  (A  5.  7.)— Forcible  Entry,  (D  9.)— Parceners,  (C  8.)— Plead- 
cr,(3Kl5.  19.— 3M25.). 

AVOWRY  FOR  RENT. 

Vide  Temps,  (G  14.) 

RENT  OF  ASSISE. 
Vide  RsYT,  (C  2.) 

RENT-CHARGE. 
Vidiv  DiBTRfits,  (R  3.)— Plgadbr,  (3  K  1 6.)— IIent,  (C  6.) 

FEE-FARM  RENT. 
Vide  Rent,  (C  3.) 
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QUIT-RENT. 
Vide  Rknt,  (C  2.) 

RENT-SECK. 
Vide  Rbwt,  (C  9.) 

[*]RENT.SERVICE. 

Vide  DI8T4E98,  (B  l.)-^^BNT,  (C  1,  &c.) 

REPAIRS. 

Vide  EsGLiSB,  (6  3.)— Plcadbb,  (3011.) 

REPARAVIT. 
Vide  Pleadkr,  (3  O  1 5.) 

REPARARE  NON  POTUIT. 
Vide  Pleader,  (3  O  1 7.) 

REPEAL. 

VidePATBHT,(Fl,  &c,) 

REPEAL  OF  A  STATUTE- 
Vide  PAEtuMENT,  (R  9.) 

REPLEADER. 

Vide  Pleader,  (R  18.) 

REPLEVIN. 

<A)  WHEN  AND  FOR  WHAT  THINGS  IT  LIES,  infra. 

(B)  BY  WHOM  IT  LIES.  p.  267. 

(C)  AGAINST  WHOM.  p.  267. 

(D)  WHEN  A  REPLEVIN  DOES  NOT  LIE.  p.  268. 

[(E)  REPLEVIN-BOND.]  p.  269. 

[(F)  SUMMARY  JURISDICTION  OVER  THE   REPLEVIN  OFTI- 
CER.]  p.  271. 

(A)  WHEN  AND  FOR  WHAT  THINGS  IT  LIES. 

A  replevia  lies,  when  eattl^  or  good*  are  ^i^^io^d  and  impounded,  and 
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ibertby  the  sheriff  is  eommanded,  upon  pledges,  to  deliver  th^m  to  the  own* 
er.    Cfo.  L*  145.  b. 

And  replevin  may  be  made  by  writ,  or  by  plaint ;  by  writ,  at  the  common 
law;  by  plaint,  upon  the  8t*  Marlb.    Co.  L.  145.  b.     Vide  Pleader,  (3  K 

Replevin  lies  of  all  goods  and  chattels  unlawfully  taken,  {  Vide  Crea- 
son  9.  Stout,  17  Johns.  Rep.  116* 

Whether  they  be  taken  under  pretence  of  a  distress,  or  otherwise.  Pang- 
bum  v.  Patridge,  7  Johns*  Rep.  140.  Vide  Byrd  v.  O^Hanlin.  1  Rep.  Con. 
Ct.401.  \ 

Whether  they  be  live  cattle,  or  dead  chattels.    F.  N.  B.  68.  D. 

Replevin  lies  pro  examine  apium.     Ibid. 

For  iron  of  his  mill.     Ibid. 

[*]So,  if  cattle,  after^the  taking,  return  lo  the  owner,  he  may  have  reple- 
vin, for  the  wrongful  taking.    F.  N.  B.  69.  H. 

So,  if  cattle  are  taken  dcanage-feasantj  and  detained  after  sufficient  amends, 
he  may  have  replevin  for  the  wrongful  detainer.    F.  N.  B.  69.  G. 

So,  if  a  cow,  &c.  distrained,  has  a  calf,  &c.  replevin  lies  of  the  calf,  &c. 
F.  N.  B.  69.  D.    Dal.  65. 

So,  it  tike  mesne  puts  his  cattle  in  the  place  of  the  cattle  of  the  tenant  per^ 
availj  as  he  may,  he  may  have  replevin  for  them,  though  they  never  were 
distrained.     Co.  L.  145.  b.     7  H.  4.  18.  a. 

4b,  replevin  lies,  though  there  be  an  express  grant  that  the  party  may  dis- 
train and  hold  the  goods  against  pledges,  till  the  rent  be  paid  ;  for  goods 
cannot  by  grant  be  made  irreprevisable.     Co.  L/  145.  b. 

[Where  goods  are  distrained,  and  at  the  end  ot  five  days  appraised,  but 
not  sold,  the  act  of  appraisement  does  not  take  away  the  plaintiff's  right  to 
replevy  them.     1  Mars.  135.     5  Taunt.  451.] 

'  [The  writ  of  replevin  is  not  taken  away  by  the  highway  act  13  G.   3.  c. 
78.  for  a  distress  made  under  its  provisions.     2  N*  R«  399.1 

[Whether  goods  taken  under  a  warrant  of  distress  granted  by  connmission- 
ers  of  sewers  may  not  be  replevied  while  in  the  hands  of  (he  pflicer.  6  T. 
R.  522.] 

SIVbetber  they  may  not  be  replevied  by  the  sheriflTor  his  deputy  ?  Qu, 
.1 

If  they  be  actually  replevied,  and  the  proceedings  in  replevin  be  removed 
into  B.  K.,  this  court  will  notquasb  the  proceedings  in  a  summary  way,  but 
will  leave  it  to  the  defendant  in  replevin  to  put  his  objection  on  the  record. 
Ibid. 

{  And  it  seems,  that  goods  may  be  replevied,  which  have  been  taken  by 
warrant  issued  by  a  court  martial,  whose  proceedings  are  void  ;  the  court 
having  no  jurisdiction  of  the  subject  matter.  Mills  v.  Martin,  19  Johns. 
Rep.  7. 

And  so,  replevin  will  lie  against  an  officer,  or  taking  the  goods  of  the 
plaintiff,  from  bis  servant,  6r  agent,  by  virtue  of  aa  execution  against  such 
servant  or  agent.    Clark  v.  Skinner,  20  Johns.  Rep»  465. 

So,  it  will  lie  against  the  vendee  of  the  sheriff,  for  goods  wrongfully  seiz- 
ed in  execution,  and  sold.    St>earickv.  Huber,  6  Binn.  2.  | 

(B)  BY  WHOM  \^  LIES. 

He  who  brings  a  replevin  ought  to  have  the  property  of  the  cattle  or  goods 
in  him.    Co.  L.  145.  b. 
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Bat  a  special  piopertj  ia  sufficieaU  Co;  L*  145«  b« 
{  And  a  special  property,  at  least,  is  necesarjj — A  bare  poesession^  as  iu 
the  case  of  a  mere  bailee,  is  not  sufficient.  Vide  Watermaa  v*  RobiMon,  5 
Mass.  Rep.  303.  Ludden  v.  Leavitt,  9  Mass*  Rep*  104*  Perlejr  v.  Foster, 
9  Mass.  Rep.  112.  Warreo  v.  Leland,  9  Mass.  Rep.  365.  Eiarrisoa.  v. 
M'latosh,  1  Johos.  Rep.  380.  Woods  v.  Nixoo^  Addis.  134.  Harris  v. 
Smith,  SSei^.  &  Elawle,  20.  Smith  v.  Williaipsoo,  1  Hor.  &  Johns.  147. 
CusheDden  v.  Harman,  2  Tjl.  435.  \ 

As,  if  goods  be  in  his  custody  as  a  pledge,  or  for  the  manuring  of  Ms  land* 
Ibid. 

So»  a  lord  may  have  a  replevin  for  the  goods  of  his  vilUin  ;  for  bis  action 
of  replevin  ^amounts  to  a  claim,  and  vests  the  property  in  him.  Co*L.vi45«  b. 
F.  N.  B.  69.  F. 

A  husband,  for  the  goods  of  his  wife,  taken  dum  sola.    F.^  N.  B.  69.  K. 

An  executor  or  administrator,  for  the  goodsof  his  testator.  1  Sid.  81.  {  Vide 
Pitts  V.  Hale,  3  Mass.  Rep.  321.  Mellen  v.  Baldwin,  4  Mass.  Rep.  480. 
Fisterv.  Beall,  1  Har.  &  Johns.  31.  | 

But  if  goods  are  taken  out  of  the  custody  of  a  vUlein  by  a.  trespassor,  the 
lord  cannot  have  replevin  ;  for  the  tilUin  bad  but  a  right  to  the  goods.  Co. 
L.  245.  b. 

(C)  AGAINST  WHOM. 

Replevin  lies  against  him  who  takes  the  goods. 

And  also  against  him  who  commands  the  taking,  as  well  as  trespass.  R. 
2Rol.  431.1.  5. 

Or,  against  both  together.     Ibid. 

{  Replevin  is  grounded  on  a  tortious  taking,  and  it  sounds  in  damages  like 
trespass.  Hopkins  r.  Hopkins,  10  Johos.  Rep.  373.  Per  Kent,  Ch.  J. 
Vide  Cummings  o.  M^Gill.  2  Tay.  9^. 

But  it  seems,  that  replevin  will  lie,  where  there  is  an  unlawful  ^tention, 
though  there  may  have  been  no  tortious  taking..  Badger  v*  Phinney,.  15 
Mass.  Rep.  359.  {  '  .* 

So,  it  lies  against  him  who  takes  damage-feasant^  if  he  detains  after 
amends  tendered.     F.  N.  B.  69.  6. 

I  *]But  if  there  be  a  dispute  upon  the  seizure  of-cattle  in  a  highway*  upon 
whicn  application  is  made  to  A.  a  stranger,  who  permits  B.  (upon  securttj 
given  to  him  to  return  the  cattle  to  him  who  has  right)  to  depasture  the  cat- 
tle in*  the  mean  time  till  the  contest  is  determined,  and  thereupon  the  ser- 
vants of  A.  seize  the  cattle  for  the  use  of  their  master;  replevin  does  not 
lie  against  A.,  but  he  mav  plead  non  cepit.     R.  1  Leo.  42. 

So,  if  he  stays  the  cattle,  passing  through  his  manor,  till  the  contest  de* 
termined.    Godb.  113. 

So  :  replevin  does  not  lie  against  him  who  takes  goods  beyond  sea,  thodgh 
he  afterwards  imports  the  goods  hither.     Per  Pol.  Sho.  9U 

# 

(D)  WHEN  A  REPLEVIN  DOES  NOT  tIE. 

But  a  replevin  does  not  lie  for  goods  taken  in  execution.  |  Vide  Thomp- 
son V.  Button,  14  Johns.  Rep.  84.     Morgan  v.  Craig,  Hardin,  101* 

Nor  will  it  lie  against  the  officer,  even  after  payment  of  the  execution, 
and  subsequent  detention  of  the  goods.  Gardner  v.  Campbelli  15  Johns* 
Rep.  401. 
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But  where  the  sheriff  seized  goods  in  the  possession  of  A.  on  an  execution 
against  Bi,  he  assumes  the  responsibility  of  shewing,  that  the  goods  belong- 
ed to  B«  ;  and  if  this  cannot  be  shewn,  A.  maj  maintain  replcTin  for  them* 
Thompson  v.  Button,'  1 4  Johns.  Rep.  84.  Vide  Mulholm  v.  Cheney  ^ 
Addis.  301. 

If  the  consignee  of  goods  replevy  them  from  the  master  of  the  vessel,  the 
owner  of  the  vessel  cannot  afterwards  replevy  them  from  the  consignee, 
un/ess  they  claim  the  property  in  distinct  rights.  Portland  Bank  v.  Stubbs, 
6  Mass.  Rep.  433.  \ 

Nor,  for  goods  seized  for  a  debt  to  the  king,  without  command  of  the  king 
or  of  the  barons  of  the  exchequer.  Mad.  673.  Et  quia  averia  c(g>tapro  dt* 
biii»ne$iris  nan  sunt  replegiabilia  nisi  praceptum  nostrum  vtl  baron,  nostr.in 
Scaccario  nostroy  idto  averia  capta  de  hominibus  epis.  Land,  in  Wydemam.. 
dtliberari  fadasy  &c. 

But  a  replevin  lies  against  the  king,  if  goods  be  in  his  hands.  Per  Hide, 
to  (he  lords.     3  Rush.  1 36 1 . 

So,  a  replevin  does  not  lie  for  goods  seized  by  warrant  of  a  justice  of  peace 
upon  a  conviction  for  destruction  of  the  game,  &c.  Semb.  3  Mod.  Ca.  308, 
309. 

fNot  for  goods  distrained  on  a  conviction  (for  deer  stealing.)  Str.  1 1 84.] 
And  if  the  under-sheriff  grants  it,  an  attachment  shall  go  against  him. 
Ibid.j 

[Nor,  for  goods  distrained  for  a  fine  imposed  on  an  officer  by  commissioners 
of  land-tax ;  and  if  he  takes  out  replevin,  it  is  a  contempt,  and  an  attachment 
will  be  granted*    Bunb.  1 4.] 

I  Nor  for  goods  leized  for  the  non-payment  of  a  tax  imposed  by  the  bye« 
laws  of  a  corporation.     Stiles  v.  Griffith,  3  Yeates,  83.  } 

So,  a  replevin  by  writ  ought  not  to  be  made  before  pledges  found  to  the 
sheriff.     Vide  Pleader,  (3  K  5.) 

[On  a  scirt  facias  against  a  sheriff  for  not  taking  pledges,  he  must  plead 
adidtm.    Fort.  331.1 

So,  the  sheriff  usually  takes  a  bond. 

And  if  upon  such  bond  the  party  in  replevin  does  not  enter  his  plaint  in 
the  county-court,  the  bond  will  be  forfeited. 

So,  if  afterwards  he  does  hot  proceed  in  the  prosecution. 

Or,  if  be  be  nonsuit,  or  has  a  verdict  against  him.     Carth.  519. 

[And  now  by  st.  1 1  Geo.  3.  c.  1 9.  s.  33.  eheriSs  and  other  officers,  having 
authority  to  grant  replevins,  are  to  take  a  replevin-bond,  in  every  replevin 
in  a  distress  for  rent,  from  the  plaintiff,  and  two  responsible  persons  as  sure- 
ties, in  double  the  value  of  the  goods  distrained,  conditioned  for  prosecut* 
ing  the  suit  with  effect  and  without  delay  ;  and  this  bond  may  be  assigned 
by  indorsement  to  the  avowant,  who  may  sue  on  it  in  his  own  name.] 

[A  defendant  in  replevin  is  entitled  to  an  assignment  of  the  replevin-bond, 
if  the  plaintiff  does  not  appear  in  the  county*court,  and  prosecute  the  suit 
according  to  the  condition,  notwithstanding  the  defendant  has  neither  avow- 
ed, or  made  conusance,  he  being  deprived  of  the  opportunity  [*1of  so  doing, 
by  the  plaintiff^s  neglecting  to  prosecute  the  suit.     5  T.  R.  195.] 

[A  defendant  may  sue  on  the  bond  as  assignee  of  the  sheriff  in  the  supe- 
rior courts,  though  the  replevin  has  not  been  removed  out  of  the  county- 
court.     Ibid.] 

[It  not  appearing  in  a  declaration  by  the  assignee  of  a  replevin-bond 
that  the  plainliff  was  the  avowant  or  person  making  cognizance,  the  court 
of  themselves  referred  to  the  replevin-suit,  it  being  of  record  in  the  court, 
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and  the  declaratioo  concluding  ;>rou/j9a(ef  per  recorcfum,  &c.  Wiiles,  460*3 

[But  if  the  sheriif,  &c.  omit  to  take  such  a  bond,  an  attachment  will  not 

be  granted  ;  the  remedy  is  by  action  against  him.     Wiiles,  375.    3  T.  R. 

617.] 

[An  action  will  lie  against  the  sheriif  for  taking  insufficient  pledges,  and 
that  without  anj  previous  scire  facias  against  the  pledges.  Bull.  N.  P« 
60.     16  Vin.  Abr.  400.] 

[In  such  an  action  the  plaintiff*  cannot  recover  damages  beyond  the  value 
of  the  distress.  4  T.  R.  433.  3  H.  Bl.  36.  contra  ;  the  eourt  having  de- 
cided that  the  plaintitT  could  recover  damages  beyond  the  penalty  of  the 
bond,  t.  e.  for  more  than  double  the  value  of  the  goods  distrained.} 

[In  such  an  action  he  is  liable  in  damages  to  the  extent  of  double  the 
be  of  the  goods  distrained,  but  no  farther.     3  H.  Bl.  547.] 

[Some  evidence  must  be  given  in  this  action  by  the  plaintiff*  of  the  in- 
Bumciency  of  the  pledges  ;  but  rery  slight  evidence  is  sufficient  to  throw 
the  proof  on  the  sheriff';  for  the  sureties  are  known  to  him,  and  he  is  to 
take  care  that  they  are  sufficient.     Bull.  Ni.  Pri.  60.] 

[This  action  ought  to  be  brought  by  the  person  making  cognizance 
where  there  is  no  avowant  on  the  record.     1  Bos.  &Pull.  Rep.  378.] 

[The  condition  of  a  replevin-bond  is  not  satisfied  by  a  prosecution  of  the 
suit  in  the  county-court;  but  the  plaint,  if  removed  by  Re.  Fa.  Lo.  into 
a  superior  court,  must  be  prosecuted  there  with  effect,  and  a  return  made  if 
adjudged  there.     1  Bos.  &  Pull.  410.] 

But  if  the  plaintiff*  in  replevin  enters  his  plaint,  and  afterwards  is  re- 
strained by  an  injunction  out  of  chancery  till  his  death,  whereby  his  plaint 
^abates,  the  bond  will  not  be  forfeited*     R.  Carth.  519. 

[In  debt  on  a  replevin* bond,  it  is  a  bad  plea,  that  defendant  appeared  at 
the  county*court ;  he  must  follow  it,  wherever  removed,  to  the  end  of  the 
cause.     Fort.  209.     Fort.  361.] 

[In  debt  on  replevin-bond,  that  he  had  performed  all  conditions,  is  a  bad 
plea  ;  he  should  plead,  he  did  indemnify.     Fort.  210.] 

[If  debt  is  brought  on  a  replevin-bond  for  not  prosecuting  in  county-court 
with  effect,  and  defendant  pleads  he  did  then  and  there  prosecute  with  ef- 
fect, and  plaintiff*  replies,  he  (present  defendant)  removed  it  by  recordari 
into  C.  B.  and  was  there  nonsuited,  the  replication  is  well.  B.  R.  H.  137*] 
I  Replevin  will  not  lie  for  things  fixed  to  the  freehold*  Cresson  v.  Stout. 
17  Johns.  Rep.  116.  } 

[(E)  REPLEVIN-BOND.] 

[Though  a  replevin-bond  be  executed  by  one  of  the  sureties  only,  it  is 
nevertheless  available  by  the  sheriff*  against  such  surety.  2  Mars.  352.  7 
Taunt.  28.] 

[*][Separate  obligors  in  the  same  bond  are  together  liable  only  to  the 
amount  of  the  penalty  ;  thus,  sureties  in  a  replevin-bond.     1  Taunt.  218.] 

l^SembU^  that  if  a  sheriff  take  a  replevin  bond  in  one  surety,  and  upoa 
judgment  in  the  replevin  suit  for  a  return,  the  return  fail  to  be  made,  the 
sheriff  cannot  recover  against  the  surety  more  than  a  moiety  of  what  the 
person  distraining  establishes  to  be  due  for  rent  in  the  replevin  suit,  and  of 
the  costs  of  the  replevin  suit,  though  the  sheriff  pay  larger  damages  in  aa 
action  against  him  for  taking  insufficient  pledges.  7  Taunt.  327.  I  Moore, 
68.J 
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{  The  assignee  of  a  replevin  bond,  may  sust^iin  an  action  upon  it,  in  hi» 
own  name.     City  coancii  v*  Price,  1  M'Cord,  299.  | 

[A  replevin-bond  is  assignable,  though  the  defendant  did  not  avow  to  make 
cognizance,  provided  it  appear  that  he  would  have  done  so  had  he  not  been 
prevented  by  the  plaintiff,  aa  by  his  neglect  to  go  on  with  the  suit     5  T.  R 
195.] 

[A  replevin  bond  may  be  assigned  to  the  avowant  alone,  who  may  sue 
thereon,  without  the  party  making  cognizance.     1  B.  &  P.  38 1  •] 

[A  replevin  bond  may  be  assigned  to  the  avowant,  and  the  party  making, 
co^izance,  who  may  join  in  a  suit  thereon.     The  judgment  in  the  replevin 
aoit  is,  that  both  shall  have  a  return  of  the  goods  ;  both  then  are  legally  in- 
terested in  that  by  which  a  compensation  for  the  loss  of  tbcm  is  secured*     3 
IM.  &S.  180.] 

[A  replevin  bond  is  forfeited,  and  assignable,  if  (he  plaintiffs  neglect  to  ap- 
pear and  prosecute  according  to  the  condition.     5  T.  R«  1 95.] 

(Where  a  replevin  is  removed,  the  bond  is  forfeited  by  a  neglect  to  prose- 
cute in  the  court  above.     1  B.  &  P.  410.] 

f  A  defendant  in  replevin  is  not  entitled  to  an  assignment  of  the  replevin- 
bond,  on  the  plaintiff's  neglecting  tg  declare  at  the  next  county-court,  if 
he  himself  hiu  not  then  appeared  to  the  summons.  And  if  he  obtain  an 
auignmenty  and  bring  an  action,  the  court  will  stay  the  proceedings  (on  an 
affidavit  being  made  that  a  writ  of  rtcordcuri  facias  loqutlam  has  been  sued 
oot)  without  payment  of  the  costs  by  the  defendant,  which  will  be  ordered 
to  abide  the  event  of  the  proceedings  on  the  Re.  Fa.  Lo.     3  Price,  1 7.] 

TEven  admitting  that  a  delay  by  the  avowant,  in  issuing  a  writ  dt  retornb 
habendoj  and  consequent  loss  of  an  opportunity  to  execute  it,  will  discharge 
the  sureties  in  the  replevin^bond ;  they  waive  their  right  by  a  payment 
under  it.     1  Taunt.  218.] 

[Sureties  on  a  replevin-bond  are  not  discharged  by  time  being  given  to 
the  plaintiff  in  replevin.     2  Mars.  81.     6  Taunt.  379.J 

[An  action  on  a  replevin  bond  may  be  brought  in  the  superior  courts, 
though  the  replevin  had  not  been  removed  from  the  court  below.  5  T* 
R.  195.] 

[In  an  action  by  the  asNgnee  of  a  replevin-bond  against  the  surety,  the 
declaration  alleges  that  a  return  of  the  goods  was  adjudged,  but  that  S.,  the 
plaintiff  in  replevin,  did  not  make  return.  The  defendant  pleads,  1 .  That 
the  judgment  was  obtained  by  the  plaintiff  by  fraud  in  collusion  with  S.  2* 
That  before  judgment  obtained,  all  matters  in  difference  between  the  plain* 
tiff  and  S.  were  referred  to  arbitration,  pending  which,  the  proceedings 
were  stayed.  Held,  that  the  first  pleas  not  stating  that  the  judgment  was 
obtained  for  the  purpose  of  defrauding  the  sureties,  .was  no  answer  to  the. 
action  \  and  that  the  second  plea  was  bad,  since  [*]the  reference  was  as 
much  for  the  benefit  of  the  sureties  as  of  the  principal,  and  therefore 
no  prejudice  could  arise  to  them  from  the  delay.  2  Mars.  392.  7  Taunt.  97.] 

[Where  the  suit  upon  a  replevin-bond  is  premature,  the  court  will  not 
ioterfere  upon  motion,  but  will  leave  the  defendant  to  his  plea.  5  Taunt. 
776J 

[The  declaration  on  a  replevin-bond  need  not  shew  in  what  the  goods  dis- 
trained consisted  ;  such  form  not  being  usual.     3  M.  &  S.  180.] 

[A  declaration  on  a  replevin-bond  assigning  for  breach,  in  the  words  of 
the  condition,  that  the  defendant  did  not  'prosecute  his  suit  with  effect,  and 
hath  not  made  a  return,  is  not  only  not  objectionable  for  duplicity,  but 
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Woold  have  been  defectiTe  htd  it  not  negatived  both  brancbei  of  the  eondi- 
tion  ;  for  if  the  party  made  a  retarn,  he  need  not  prosecute  his  suit  with  ef* 
feet  ;  if  be  prosecute  his  suit  with  effect,  he  need  not  make  a  return.  3  M« 
&  S.  1 80.1 

[If  the  declaration  on  a  repIoTin-bond  state  that  the  bond  was  conditioned 
for  prosecuting  the  suit  for  taking  the  goods  ^'  in  the  condition  mentioned," 
(not  ^^di8trained'')ahd  making  return  thereof,  it  sofficientlj  appears  that  the 
condition  was  for  returmng  the  goods  distrained.  The  goods  mentioned  in 
the  condilron  must  be  the  goods  replevied  ;  and  those  were  the  goods  dis- 
trained.    5M.&S.  180.] 

[As  s^inst  one  who  has  instituted  a  proceeding  in  a  court  of  justice,  ita 
jorisdiction  and  the  regularity  of  its  proceedings,  are  prima  faeie  to  be  in- 
tended, and  therefore  need  not  be  averred  in  pleading.  If  the  proceeding 
were  irregular,  or  the  court  had  no  jurisdiction,  it  must  be  shewn  on  his 
part.  In  an  action  on  a  replevin-bond  it  was  objected,  that  it  was  nol 
shewn  that  the  officer  before  whom  the  replevin  was  had,  and  who  was  the 
mayor  of  the  city  of  Canterbury,  had  authority  to  grant  the  replevin  ;  that 
the  replevin  had  been  granted  in  court,  and  so  that  the  bond  was  well  taken 
and  assigned.  The  facts  were,  that  the  person  for  whom  the  defendant 
became  surety  in  the  bond,  and  in  whose  shoes,  therefore,  he  must  be  con* 
sidered  as  placed,  was  the  owner  of  the  goods  distrained,  and  had  therefore 
instituted  the  replevin  suit.  Held,  that  the  declaration  was  sufficient,  and 
that  it  was  for  the  defendant  to  plead  that  the  court  had  no  jurisdiction,  or 
that  the  replevin  was  granted  out  of  court.     4  M.  &  S.  120*j 

[A  plea  to  an  action  od  a  replevin  bond,  conditioned  to^prosecute  the  re- 
plevin suit  with  effect,  that  the  suit  is  still  pending,  is  good,  without  shewing 
what  stage  it  had  reached.     13  East,  585.] 

[A  replication  to  a  plea  in  an  action  on  a  replevin-bond,  that  the  suit  is 
not  pending,  as  allied,  in  that  the  defendant  wholly  abandoned  it,  is  insuf- 
ficient, without  shewing  how  it  was  terminated.     13  East,  585.] 

[fn  an  action  on  a  replevin-bond,  for  not  returning  goods  distrained  for 
rent,  final  judgment  for  the  amount  of  the  goods,  as  valued  in  the  bond,  may 
be  signed,  and  execution  sued  thereon  without  a  writ  of  inquiry.  The  end 
of  such  writ  would  be  to  ascertain  the  value  of  the  goods;  but  that  has  al- 
ready b^n  ascertained  by  the  appraisement  before  &e  replevin  officer,  and 
admitted  by  the  defendant  executii^  the  bond.     3  M.  &  S.  155.] 

{  For  more  concerning  replevin  bonds,  vide  Morse  v.  Hadsdon,  5  Mass. 
Rep.  SM.^  Arnold  9»  Allen,  8  Mass.  Rep.  147.  Clap  v.  Guild,  8  Mass* 
Rep.  1 53.  Cady  v.  Eggleston,  1 1  Mass.  Rep.  283.  Flagg  v.  Tyler,  S 
Mass.  Rep.  303,  Lendsay  v.  Blood,  ^  Mass.  Kep.  518.  Sevey  v.  Black* 
lin,  3  Mass.  Rep.  541.  Larned  v.  Bruce,  £  Mass.  Rep.  57.  Chandler  v* 
Smith,  14  Mass.  Rep.  313.  | 

[*JC(F>  SUMMARY  JURISDICTION  OVER  THE  REFLEVIN  OF- 

FICER. 

[The  court  above  will  not,  on  account  of  the  insufficiency  of  the  pledges^ 
de  retomo  habendoy  compel  the  replevin  officer  to  pay  the  defendaat  the 
costs  recovered.     1  N«  K.  292.] 

Vide  more  concerning  Replevin  in  County,  (C  7.) — ^Pleader,  (3  K  1,  &c.> 
— ^Viscount,  (B  3.) 
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HOMINE  REPLEGIANDO. 

(Vide  iMPRISONMBIfT,  (L  4.) 

REPLICATION. 

ACTIOH  VtOH  TBS  CaSE  OPON  AsSDMPSIT,  (H  7.)— AaBITRAHKNT,  (I  5, 

6.)— AsstSK,  (B 16,  &c.)— Ch&ncert,  (N). — Irforiiation,  (D  6.) — Pae- 
UAMBHT,  (L  24.)--Pmader,  (C  40.— E  37.— F  1,  iic—M  3.-2  E  4.-— 

2  L 4.-2  W  19,  20.  22,  23. 25.-3  Y  6.  8,  9,  10,  11.13,  14.— 3l  10.— 

3  K  24, 25.)— Pexrooative,  (D  75.) 

DOUBLE  REPLICATION. 
Vide  PuADBR,  (F  16.)    - 

REPORT. 

MASTER^S  REPORT. 
Vide  Chancbrt,  (W  2, 3.) 

REPRISALS. 

Vide  Prarooative,  (B  4.) 

REPUGNANCY. 

Vide  ABATEKBlfT,  (H  6.)— CoHDITtOB.  (D  4,  &c.>— Fait,  (E  10.)— Pma- 

DBR,  (S  33.) 

REQUEST. 

Vide  CoiroiTioM,  (L  10, 1 1.)— Pleader,  (C  69,  &c. 

[•]RESC0U8. 

(A)  WHEN  IT  LIES,  infra. 

(B)  WHEN  NOT.  infra. 

(C)  BY  WHOM  IT  LIES.  p.  274. 

(D)  REMEDY  FOR  A  RESCOUS.  p.  274. 

(D  I.)  Remedy  for  a  re*c<Mtf :— By  writ  of    »  w.  p. 

274. 
(P  2.)  By  action  upon  the  case.  p.  274. 
(D8.)  By  indictment,  p.  275. 
CD  4.)  By  return  of  rescous.  p.  275. 
(D  5.)  BTow  it  shall  be  returned,  p.  275. 


a72  RESOOUS. 

(D  6.)  Proceeding  against  the  rescuer,  p.  276.- 
(D  7.)  When  it  is  not  a  good  return,  p.  277. 

(A)  WHEN  IT  LIES. 

When  rescous  lies,  or  not,  upon  a  distress.     Vide  Distress,  (D  3,  &c.) 

Rescous  lies  not  only  upon  a  rescous  of  a  distress  for  renUservica,  damage- 
feasant,  debt,  or  tax  due  to  the  king,  (of  which,  vide-  in  Disifess,  (D  5%), 
but  also  when  a  person  arrested  by  process  out  of  a  court  of  the  kiag^or  oth- 
er 4ord  is  rescued.     F.  N.  B.  101,  103.     Reg.  117.  116. 

So,  if  a  person  be  rescned,  who  is  taken  away  upon  hue  and  crj^  or  other 
contempt.     F.  N.  B.  1 02.     Reg.  1 1 7, 1 1 8. 

Rescous  is,  when  a  man  lawfully  arrested,  or  taken,  is  set  at  large  wrpng- 
fully.     Co.  L.  160.  b.      {  VideCargill  v.  Taylor,  10  Mass.  Rep.  206.  | 

And  lies  though  the  process  be  erroneous  ;  a;^,  if  a  capias  goes  before  an 
original.     R.  Dal.  1. 

So,  it  will  be  a  rescous^  if  a  stranger,  of  his  own  head,  takes  goods  distrain- 
ed by  another ;  though  the  distress  was  wrongful.     1  Rol.  673.  1.  45. 

If  A.  rescues  his  own  goods  for  which  there  was  no  cause  of  distress,  and 
also  the  goods  of  a  stranger,  for  which  it  does  not  appear  whether  there  was 

cause  of  distress  or  not.     R.  2  Cro.  568. 

* 

(B)  WHEN  NOT. 

But  it  cannot  be  a  rescous,  where  the  man  set  at  lai^e  never  was  in  custo- 
dy ;  for  if  the  sheriff,  drc.  be  hindered  from  making  an  arrest,  an  action  up- 
on the  case  lies,  but  not  rescous^     F.  N.  B.  102.  F. 

So,  an  action  does  not  lie  for  a  rescue,  where  there  was  no  cause  of  tak- 
ing ;  as  if  the  rescous  be  of  a  distress  made  for  rent,  where  no  rent  was  due. 
Co.  L.  160.  b.     Vide  Di$^ress,  (D  5,  9.) 

Or,  if  the  rent  was  tendered  before  the  distress  made.     Co.  L.  160.  b. 

Or,  the  distress  was  made  in  the  highway.     Co.  L.  160.  b. 

Or,  of  goods  not  distrainable  by  law.     Co.  L.  161.  a. 

So,if  a  man  takes  the  goods  of  B.  and  C.  for  a  distress,  together,  [*]whcre 
there  was  no  cause  for  a  distress;  an  action  does  not  lie,  though  B.  rescues 
the  whole.     I  Rol.  673. 1.  47. 

Or,  the  goods  of  his  tenant  and  a  stranger  fora  distress  for  rent,  where  no 
rent  is  due  ;  an  action  does  not  lie,  though  the  stranger  rescues  the  goods  of 
both.     Qu..F.  N.  B.  102.  E. 

(C)  BY  WHOxM  IT  LIES. 

If  a  rescue  be  made  of  a  distress  made  by  a  bailiO,  or  servant  of  imother, 
the  master  shall  have  rescous  ^  and  not  the  servant.     F.  N.  B.  101.  P. 

So,  if  a  man  taken  in  execution  be  rescued,  the  plaintiff  shall  have  an  ac- 
tion, and  not  the  bailiff  who  arrested  him.  Qu.  F.  N.  B.  102.  C.  Reg. 
1 18.  a.  b.     R.  per  three  J.  two  cont.  Hutt.  98,     Cro.  Car.  109. 

So,  the  lord  of  a  franchise,  or  liberty,  shall  have  an  action  for  a  re^cou^ 
done  to  his  bailiff.     F.  N.  B.  101.  Hi  102.  B. 

But  if  the  king's  bailiff,  or  collector,  arrests,  or  distrains  fora  duty  to  the 
king,  he  shall  have  an  action  qui  iam  :  for  the  king  cannot  have  it.  F.  N, 
B.  lOl.G.  H.  102.  A.  B.C. 

So,  if  a  bailiff  of  a  sheriff  distrains  for  the  wages  of  u  knight  for  parlia« 
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BMit)  and  reiccm  k  BMde)  lie  shall  have  an  action,  for  the  knidit  cannot 
have  it ;  becauie  it  ia  not  a  duty  from  any  certain  person.    F.  N.  B. 

So,  a  bailiff  of  a  fran  chtse. 

(D)  REMEDY  FOR  A  RESCOUS. 
{D  1  •)  By  writ  of  rescous. 

If  a  man  rescues  goods  distrained,  or  a  person  arrested  by  another,  he 
may  have  a  writ^f  resci>us,  jtiare  cum  ipse  bonoy  &c«  disirixisset  et  eadem  imr 
parcare  voluisset^  D«  vi  et  armis  rescussit*     F«  N.  B«  101* 

And  he  may  join  an  assault  upon  bis  servant  in  the  same  writ.  F*  N.  B. 
102.  t). 

£Writ  of  rescom  may  contain  also  a  continuance  against  the  defendant* 
Barnes,  439.] 

(D  2.)  By  action  upon  the  case. 

So,  if  a  person  arrested  upon  mesne  process  be  rescued,  an  action  upon 
the  case  lies  against  the  rescuers,  by  the  plaintiff  in  the  suit ;  for  he  has  the 
loss,  and  no  remedy  against  the  sheriff.     R,  2  Cro.  585,  486.     3  Bui.  200. 
\  Vide  Cargill  v.  Taylor,  10  Mass.  Rep.  206.  \ 

So,  it  lies  by  the  plaintiff  against  the  rescuers,  if  the  rescue  be  after  an  ar- 
rest upon  a  judicial  process  ;  for  it  is  reasonable  that  the  plaintiff  should 
have  his  election  to  sue  the  rescuers,  or  the  sheriff;  for  perhaps  the  sheriff  is 
dead  or  insolvent.    R.  per  three  J.  two  cont.    Cro.  Car.  109.    Hut.  98. 

I  And  it  seems,  that  the  sheriff  cannot  return  a  rescous  in  case  of  an  ar- 
rest by  virtue  of  an  execution.     Cargill  o.  Taylor,  10  Mass.  Rep.  206.  } 

And  he  may  declare  according  to  the  truth  of  his  case ;  as,  that  the  rescue 
was  from  the  sheriff's  deputy.     R.  S  Cro.  242. 

fin  case  for  rescuing  a  debtor  taken  iipon  mesne  process  sued  out  of  the 
Palace-court,  it  was  holden  not  to  be  sufficient  grouad  for  arresting  the  judg- 
ment after  verdict,  that  it  was  not  alleged  that  the  cause  of  action  in  the  infe- 
rior court  arose  within  the  jurisdiction,  or  that  it  was  [*Jnot  alleged  that  the 
party  below^id  not  appear  at  the  return  of  the  writ.     8  T.  R.  127.] 

So,  by  the  st.  2  W.  &  M.  ss»  1.  ch.  5.  sec.  4.  upon  pound-breach  or  rescous 
of  goods  distrained  for  rent,  the  person  grieved  may,  by  action  on  the  case, 
recover  treble  damages  and  costs  against  the  offenders,  or  any  of  them,  or 
the  owner  of  the  goods,  if  found  to  have  come  to  his  use,  or  possession. 
Vide  Distress.  (D  4,)— Pleader,  (2  S  29,) 

But  if  the  defendant  be  rescued  upon  mesne  process,  and  the  sheriff  re- 
turns the  rescous^  an  action  upon  the  case  does  not  lie  against  the  sheriff. 
K.  3  Bui.  200.     2  Cro.  419.  486.     Vide  Escape,  (D). 

[In  this  action,  the  plaintiff  must  prove  the  original  cause  of  action  ;  the 
writ  and  warrant  by  attested  copies  ;  and  the  arrest ;  and  to  entitle  himself 
to  damages,  he  should  show  that  the  defendant  in  the  original  action  is  in- 
solvent, or  not  to  be  found ;  and  the  defendant  may  in  mitigation,  show 
such  defendant's  responsibility  and  public  appearance.     R.  4  Mod.  21 J .] 

[The  party  rescued  may  be  a  witness  for  the  defendant.     Ibid.] 

(D  8.)   By  indictment* 

So,  if  a  rescous  be  made  upon  a  distress,  &c.  for  the  king,  an  indictment 
lies  against  the  rescuer.     F.  N.  B.  102.  G. 
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An  iDdictment  for  a  rttcous  will  be  good*  though  it  do«8  not  say  vi  4t  ar« 
mis;  (or rescussU  imports  it.     R*  3  Buh  208*     2  Cro*  345*  473* 

Though  it  does  not  say  io  what  place  the  rescaus  was,  for  it  shall  be  tntend* 
ed  where  the  arrest  was  made.    R.  3  BuK  308.     3  Cfo.  345. 

If  it  says,  that  by  virtue  of  a  plaint  before  the  sheriff,  he  was  lawfully  ar- 
rested, it  is  sufficient,  without  saying,  that  it  was  by  warrant ;  for  a  good 
warrant  shall  be  intended,  if  he  was  lawfully  arrested.     R.  2  Gro.  473^ 

[In  an  indictment  for  a  rescue  from  the  house  of  correction,  it  must  ap- 
pear  for  what  the  prisoner  was  committed  there.    Str.  1236. J 

(D  4.)  By  return  ofrescow. 

So,  if  a  rescous  be  made  upon  mesne  process,  the  sheriff  may  return,  that 
the  defendant  was  arrested,  and  setpsttm  resciusit  et  nan  est  inventus,  &c» 
Kit.  360.  b.    R.  3Cro.  419.     Dub.  1  Jon.  201. 

Or,  quod  ipse  et  alii,  &c.^  rescusseruntm     Kit.  261  •  a. 

So,  the  sheriff  may  return  mandavi  ballivoj  who  returned  a  rescous*  tL 
2  Rol.  457.  1.  7.  IQ. 

And  in  B.  R.  mandavi  hallivo  iiineranti,  who  answered  that  he  was  res* 
cued.     R.  2  Rol.  457.  I.  5. 

But  it  is  not  good  in  C.  B.  for  a  resctms  from  the  bailiff  is  a  rescons  from 
the  sheriff,  and  ought  to  be  returned  as  such.  2  Rol.  456.  1.  50.'  R.  Dy* 
241.  a. 

So,  upon  a^ert  facias^  a  rescous  cannot  be  returned.    R.  Sho.  180. 

(D  5.)  How  it  shall  be  returned. 

The  return  of  a  rescous  ought  to  be  certain  ;  and  therefore,  if  it  does  not 
shew  that  he  was  in  his  custody,  it  will  be  insufficient. 

So,  if  it  does  not  shew  where  he  was  arrested  ;  for  perhaps  it  was  out  of 
the  county.     R.  Yel.  51.     Mo.  422. 

f*]If  it  says,  that  a  bailiff  arrested,  and  he  was  in  custody  of  the  sheriff^ 
and  rescued  out  of  the  custody  of  his  bailiff,  it  is  repugnant.  R.  Sal.  586« 
Anon.  Ld.  R.589. 

If  it  says,  his  father  rescued  A.  such  a  day,  and  A.  rescued  himself  with- 
out saying  at  what  tin^e,  it  is  bad.     R.  2  Bui.  137. 

If  be  makes  the  return  of  a  bailiff  of  a  franchise,  he  ought  to  shew  that  he  - 
hzi  retombrevium*     Cro.El.  781* 

And  that  the  rescous  was  from  such  bailiff. 

So,  he  ought  to  shew  the  time  and  place  of  the  rescous.     R.  Pal.  563. 

And  that  the  person,  to  whom  the  sheriff  directed  his  warrant,  was  hia 
bailiff.     R.Sti.l  55. 

And  for  what  cause  the  warrant  was  directed  to  him.    R.  Sti.  155. 

But  it  is  sufficient  to  say,  that  he  made  a  warrant  to  arrest,  without  say* 
ing  suh  sigUlo*  for  the  word  '  warrant'  imports  it.     R.  2  Jon.  17. 

So,  it  is  sufficient  to  say  that  he  was  rescued  out  of  the  custody  of  a  bail- 
iff virtute  warrantite  sihifacti ;  for  this  is  out  of  the  custody  of  the  sherifil 
R.  2  Jon.  197.     Adm.  Sal.  586.     R.  2  Lev.  28. 

That  he  was  arrested  in  com.. predict.,  though  it  does  not  say  infra  baiU^ 
vam ;  for  it  shall  not  be  intended  out  of  it,  if  it  be  in  the  county.  R« 
Yel.  51. 

That  he  was  rescued  from  A.,  bailiff  of  a  liberty,  to  whom  he  directed  his 
warrant,  without  saying,  that  he  had  refom.  brevium,  for  it  shall  be  intentl* 
ed  the  bailiff  of  the  sheriff^,  and  the  words,  of  a  liberty,  rejected.    R.  Cro* 
El.  781. 
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Thftt  setreraf  se  reaaustrttnij  without  spying  et  'quUibet  eorum  st  resciusilj 
per  Twisden ;  for  it  is  in  the  affirmative*     1  Vent*  3. 

That  he  was  rescued  from  the  sheriff,  though  taken  by  the  bailiff*  Sti« 
417. 

\\(  it  appear  on  the  return,  that  the  warrant  was  to  two,  ^.nd  the  arrest  bj 
one  onlj,  jet  the  return  is  good ;  for  it  is  no  exception  in  what  relates  to 
public  justice*  •   St.  117.] 

[If  on  a  return  of  a  rescous  of  two  persons,  it  is  only  said  they  could  not 
afterwards  be  found,  (without  saying,  nee  eorum  aliquia^)  it  is  ill.  Sir*  325. 
Fort.  362.] 

[That  the  bailiff  arrested  defendant,  is  good.     Ibid.] 

[That  the  defendant  being  in  my  custody,  is  sufficient.     Ibid.] 

[A  return  made  by  a  sheriff  that  the  person  arrested  was  rescued  out  of 
the  custody  of  the  bailiff,  is  bad  ;  it  ought  to  be,  out  of  his  own  custody.  2 
T.  R.  165.} 

(D  6.)  Proceeding  against  tbe  rescuer. 

If  a  rescous  be  returned,  an  attachment  goes  against  the  rescuer.    3  Cro. 
419.     2  Vent.  1 75.     Sal.  586. 
[The  sheriff's  return  of  a  rescue  is  of  itself  a  conviction  of  a  rescue,  and 

rzens  immediately  issues  from  the  crown-office  against  the  rescuer.  B*  R* 
II 2.  J 
[C.  B.  grants  attachment  against  the  rescuer  on  affidavit,  always  ;  B«  R* 
aometimes,  but  inclines  to  require  a  return.     Str.  531.] 

[The  eichequeir  will,  on  the  return,  make  the  attachment  absolute  at  first. 
Bunb.  181.] 

[The  attachment  must  be  returnable  at  a  general  return.     Str.  634.] 
f *]And  when  taken,  the  usual  fine  in  B.  K.  is  four  nobles  upon  each.     D. 
2  Jon.  197.     Sal.  586. 

{The  fine  is  discretionary.     4  B.  M.  2139.] 
>r,  if  he  denies  the  fact  upon  interrogatories,  he  shall  be  discharged.  Sal. 
586. 

f  On  guilty  of  a  rescue,  returned,  but  in  no  other  case  ot  contempt,  the 
offender  shall  be  punished  without  being  examined  on  interrogatories  ;  for 
the  return  must  not  be  traversed.     4  B.  M.  3129.     1  Bik.  640.] 

[A  defendant  brought  up  on  an  attachment  for  a  rescue,  must  answer  in- 
terrogatories, if  exhibited,  though  he  admit  the  facts  charged  in  the  affida  vits. 
5  T.  R.  362.1 

But  he  shall  not  be  discharged  upon  affidavit.     Sal.  586. 

[The  rescuers,  on  submitting  to  a  fine,  may  be  permitted  to  read  affida- 
Tits  to  shew  there  was  no  real  arrest.     Str.  643.] 

Or,  the  return  may  be  transmitted  to  the  filazer,  and  process*  to  outlawry 
go  against  the  rescuer.     Sal.  586. 

But  the  return  in  C.  B.  ia  traversable*  Dy.  313.  but  there  in  marg.  held 
cont.  and  it  is  not  now  allowed.     2  Vent.  1 75. 

[Return  of  re^coia  is  not  traversable,  and  the  rescuer  must  be  brought  into 
court  to  be  fined.     Barnes,  439.] 

So,  in  B.  R.     Dub.  Cro.  El.  781. 

And  after  traverse,  he  may  be  bailed.     Dy.  313.  a. 

[The  rescuer  taken  may  be  admitted  to  give  recognizance,  to  try  false  re- 
turn against  sheriff.    Barnes,  430.] 

[*277] 


276  -  RESUMMONS. 

[If  there  is  yerdici  for  plaintiff,  the  recognizance  shall  be  discharged 
Barnes,  430.] 

(D  7.)  When  it  is  not  a  good  return. 

But  rtscous  is  not  a  good  return  upon  a  judicial  process  ;  as,  upon  a  capias 
ad  saiisfaciendian^  or  capias  utlagatum  /  lor  the  sheriff  maj  take  the  posse 
comilatus.     R«  3  Cro.  419* 

[Nor,  a  rescous  of  goods  taken  upon  ^Jleri  facias.  R.  3  Roh  459.  I.  SO. 
R.  3  Sand.  344.  R.  Lit.  396.  [For  sheriff  maj  raise  posse  comitatus. 
Barnes,  430.] 

Vide  more  concerning  RescoiUj  in  Distress,  (D  3,  &c. — Justices  (R)*-^ 
Pleader,  (3  S  39.) 

RESERVATION. 

Vide  Rbkt,(B  1,&c.— C  6.) 

RESIDENCE. 

Vide  EsQLisEy  (N  4.)— -Pleadkr,  (3  S  23.) 

RESIDUARY  LEGATEE. 

Vide  Cbanckry,  (3  G  7.) 

[♦IRESIGNATION. 

Vide  EsGLiSE,  (N  3.) — Franchises,  (F  30.) 

RESPONDEAS  OUSTER. 

Vide  Abatement,  (I  14.) 

RESTITUTION. 

Vide  Chancery,  (4  M.)— Forcible  Evtrt,  (D  5,  &c.) — Jhstices, 

(3  A.) 

RESTITUTION  OP  TEMPORALITIES, 
Vide  Prarogatite,  (D  34.) 

RESTRAINT  OF  TRADE. 

Vide  Trade,  (Dl,&c.) 

RESULTING  USE. 

Vide  UsBS,  (K  7.) 

RESUMMONS. 

Vide  Abatekent,  (I  3S.)— Process,  (D  2,  3.) 
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RESUMPTION. 

Vide  Parliament,  (H  21.) 

RETAINER. 

Vide  JosTicss  of  Pbacb,  {R  58.) 

RETAKING. 

Vide  Escape  (E). 

RETORN. 

(A)  RETURN  OF  WRITS  AND  PROCfcSS,  TO  WHOM  IT  BE- 
LONGS, p.  379. 

<B)  REMEDY  FOR  ENTERING  A  FRANCHISE. 

♦](B  M  When  k  lie«^.  «80i 

B  2.)  When  not  :~-Wha«  \ht  shetiff  esters  witli  non 

omittas.  p.  280. 
(B  $.)  Where  he  enters  withoui  a  non  omittas.  p.  280. 


[ 


(C)  RETURN,  HOW  MADE. 


(G  1.)  At  what  time  granted,  p.  281. 
(C  2.)  In    • 

r(c  s.)  A 

[(C  4.)  Implication  of.]  p.  282. 


(C  2.)  In  what  manner,  p.  28'1. 
nC  3.)  Amendment  <^.]  p.  282. 


(D)  RETURN  IN  EXCUSE,  AND  EXCUSE  OF  A  RETURN. 


D  1.)  Tarde.  p.  283. 

D  2.)  Neglect  of  the  party,  p.  283. 

|D  3.^  Mondavi  bal&vo.  p.  283. 

,D  4.)  Rescotu.  p.  283. 

(D  5.  a.)  Defendant  removed  by  habetu  eorpust   fyc. 

p.  2S4. 

[(D  5.  M  To  a  ven&tUm  exponas,  p.  284.] 
(D  6.)  Wbat  is  not  a  good  excuse,  p.  284. 

(E)    RETURN  TO  WRIT  IN  CHIEF. 

(E  1.)  Must  be  certain : — What  wfll  be  uncertain,  p.  284. 

QB  2.)  What  sufficiently  certain,  p.  284. 

(E  3.)  Must  smswer  to  the  whole  writ.  p.  285. 

(G  4.)  Must  not  be  contrary  to  a  record,  p.  2t35.  286. 


E  5.)  Must  not  falsify  the  writ.  p.  286. 


CE6. 
(E6. 


,)  Bad  return,  how  aided : — ^By  appearance,  p.  286. 
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(F)  REMEDY  AGAINST  THE  SHERIFF. 

(F  1.)  If  he  do  not  make  a  return,  p.  286. 
(F  2.)  If  he  makes  a  false  return,  p.  289. 
(F  3.)  Or  an  insufficient  return,  p.  289.     . 

(Gl.)  AVERMENT  AGAINST  A  RETURN,  p.  290. 

(A)   RETURN    OF  WRITS    AND    PROCESS,   TO    WHOM  IT 

BELONGS. 

The  return  of  all  writs  and  process,  of  right,  belongs  to  the  sheriff  within 
his  county.     Skin,  414. 

And  the  king  cannot  grant  to  any  other  to  have  retom.  hrevium  in  a  coun- 
ty.     2  Inst.  452.     1  Vent.  406* 

[*] A  subsequent  sheriff  may  make  a  return  of  a  writ  delivered  to  hia 
predecessor  ;  for  it  is  not  directed  to  any  one  by  name.     1  Sal.  366. 

And  if  the  king  grants  the  return  of  i^rits  in  such  a  precinct  to  another, 
the  sheriff  remains  officer  to  the  court,  and  the  grantee  is  but  a  bailiff  of  a 
franchise,  and  ought  to  make  a  return  to  the  sheriff.     1  Rol.  1 19. 

But  by  prescription,  or  the  king's  grant,  a  hundred,  or  franchise,  may 
have  retom.  brevium  within  their  precinct.     1  Vent.  405.     R.  1  Rol.  119. 

So,  a  bishop.     2  Rol.  202.  1.  40. 

So,  an  honour.     Hard.  423« 

So,  a  lord  of  a  manor.     R.  Hard.  423. 

A  grantee  of  retom.  brevitimj  shall  have  the  execution  thereof  as  inci- 
dent, though  it  be  not  expressed.     R.  1  Vent.  405. 

[Bv  13  6.  2.  c.  J 1.  s.  6.  the  sheriff,  at  the  request  and  costs  of  the  lord 
of  a  franchise,  having  return  of  writs,  shall  appoint  a  deputy  to  reside  in  or 
near  the  same,  who,  on  receipt  of  process,  shall  issue  his  warrant  to  the 
lord  of  the  franchise  to  execute  the  process.] 

(B)  REMEDY  FOR  ENTERING  A  FRANCHISE. 

(B  1.)  When  it  lies. 

If  a  sheriff  enters  the  franchise  of  him  who  has  retorn.  brevium  to  do 
execution,  &c.  an  action  upon  the  case  lies  against  him.  1  Vent.  406.  R» 
Sho.  18. 

And  it  is  not  necessary  to  show  a  title  to  retorn.  brtvium  in  his  declara- 
iion  ;  btit  it  is  sufficient  to  say,  that  he  was  seised  d%  officio  balijJUbertaiis^  and 
as  bailiti,  had  a  right  to  the  return  and  execution,  &c.  R.  Sho.  18.  Vide 
Pleader,  (C  39.) 

So,  he  need  not  show  that  the  sheriff  had  notice  of  the  grant ;  for  it  is 
upon  record.     R.  1  Rol.  119. 

[The  sheriff  is  bound  to  take  notice  of  all  the  different  liberties  within  his 
county ;  so  that  he  will  be  liable  to  the  owner  of  any  one  which  he  invades. 
2  T.  R.  10.] 

(B  2.)  When  not : — ^Wliere  the  sheriff  enters  with  a  nan 

omittds. 

But  upon  default  of  the  bailiff,  &c.  the  sheriff  may  enter  a  franchise  ;  and 
therefore,  if  the  bailiff  of  a  franchise  does  nothing  upon  the  sherifi's  mandi 
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a  writ  goes  to  the  sheriff  fuoJ  non  omittat  propter  aliquam  lihertaUm  bj  the 
common  law*     2  If)8t#  453* 

And  thit  is  now  confirmed  by  the  st.  W.  2.  1 3  Ed.  1  •  39. 

So,  if  the  bailiff  of  a  franchise  makes  an  insufficient  return.     S  Inst.  453. 

£If  sheriff's  mandate  to  bailiff  of  a  liberty  leaves  a  blank  for  name  of  li. 
berty,  cop.  ad  rtsp.  shall  be  quashed,  unless  bail  is  put  in.     Barnes,  416.J 

(B  3.)  Where  he  enters  without  a  nan  amiUas. 

So,  by  thest.  MarL52  H.  3.  21.  and  the  st.  W.  2.  17.  if  the  bailiff  of  a 
franchise  does  not  make  replevin,  nor  answer,  the  sheriff  may  [*]enter  the 
iVanchise,  without  a  non  omiiias.     F.  N.  B.  6B.  F.     2  Inst.  140.  194. 

So,  if  the  king  be  party,  the  sheriff  may  enter  the  franchise  without  a 
non  omittat;  as,  upon  process  against  a  felon.  PI.  Com. 216.  a.  1  Vent. 
406. 

Or,  the  process  for  the  king  shall  be  with  a  non  ommittas*  Semb.  PI. 
Com.  216.  a. 

So,  where  the  sheriff  acts  as  a  judge  ;  as,  upon  an  inquisition  for  waste  ; 
4br  by  the  statute  he  is  commanded  quod  accedat  ad  locum  vastatum*  I 
Vent.  406. 

So,  upon  a  writ  of  inquiry  of  damages ;  for  it  is  ^n  inquest  of  o0ice,  and  no 
vtnue  is  necessai^.     R,  2  Ro),  461.  1.  ^Q.     Hob.  83t 

(C)  RETURN,  HOW  MADE. 
(G  1  •)  At  what  time. 

The  return  of  a  writ  ought  to  be  made  before  or  upon  the  day  of  return 
Darned  in  the  writ.     Mod.  Ca.  148.   159. 196.  250. 

But  a  return  which  appears  to  be  made  after  the  day  of  return  is  bad. 
Mod.Ca.  148.  159.  196.  250. 

So,  if  the  day  of  the  return  be  Sunday,  and  the  return  appears  to  be  made 
by  the  record  upon  Tres.  Trin.  which  is  a  Sunday,  it  will  be  bad.  Mod* 
Ca.  148.  159.  196.  350. 

And  in  such  case  it  cannot  be  made  upon  a  subsequent  day.  R.  Mod. 
Ca.  148.  159. 

And  the  court  will  take  notice  of  the  defect,  without  assignment  upon 
record.     R.  Mod.  Ca.  1 96. 

[If  a  writ  is  returnable  at  a  return-day,  and  not  a  day  certain,  the  sheriff 
Deed  not  return  it  till  quarto  die  post.     Fort.  363.] 

[A  bill  of  Middlesex  may  be  returned  the  day  on  which  it  is  sued  out* 
4T.  R.610.] 

£Rule  relative  to  the  returning  of  writs  by  sheriffs,  and  motions  for  attach- 
ments on  neglect.     K.  B.  Mich.  32  Geo.  3.     4  T.  R.  496.] 

TThe  rule  of  K.  B.  M.  32  Geo.  3.  4  T.  R.  496,  only  applies  where  the 
rule  expires  in  term-time,  and  before  the  last  day  of  term.  If  therefore  a 
rale  to  return  a^./a.  expires  in  vacation,  the  sheriff  has  till  the  first  day  of 
next  term,  and  all  thatday  t%  file  his  return.     5  East,  386.     1  Smith,  427.] 

[Where  a  rule  to  return  a  writ  issued  out  of  C.  B.  expires  in  vacation, 
the  sheriff  must  file  it  at  the  return,  and  cannot  wait  till  the  ensuing  term  ; 
the  C.  B.  office  being  open  during  the  vacation.  1  Mars.  270.  6  Taunt* 
647J 

[Time  for  returning  a  writ  will  not  be  granted  for  the  mere  asking,  with- 
out sufficient  cause  shewn.     7  T.  R.  1 74.] 
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[Wh#re  tlM  dieviff  ahowi  rMsoD&ble  pooodi  fov  dooU,  whtOier  1m  ongbfc 
to  execute  a  writ  at  the  suit  of  a  private  person,  on  an  extent  of  &e  evow>% 
for  revenue  duties ;  tbe  CO«rt  will  enlarge  the  tinie  for  making  hia  tetttm  to 
the  former  writj  that  the  doubt  may  be  litigated  in  the  exchequer.  7  T.  R« 
174.] 

(G  2.)  In  what  maimer. 

So,  the  retime  oyg^  la  be  under  ttie  Baose  of  tiie  profer  officer.  PI. 
Com.  63.  a.  « 

[^IBj  the  St.  12  Ed.  3.  &.  the  sheriff  shall  put  his  name  to  the  return^ 
that  tne  court  may  know  whose  return  it  is. 

And  in  London,  where  {here  are  two  persons,  both  ought  to  put  their 
names ;  for  they  are  but  one  sheriff.     Hob.  70.     39  H.  6.  41 . 

So,  if  a  return  be  by  coroners,  all  ought  to  sign  it.  Hob.  70.  It  ought  to 
be  in  the  name  of  all.     R.  39  H.  6.  41  •    Vide  infra. 

But  if  the  sheriff  does  not  put  bis  name,  the  return  will  be  good,  and 
the  sheriff  shall  be  amerced.  1  Leo.  139.  Semb.  cent.  Hob.  70.  Dub* 
Dal.  68. 

So,  in  the  pleading  of  a  return,  ihe  name  of  the  sheriff  need  not  be  men« 
tioned.     R.  1  Leo.  139. 

So,  if  a  return  be  in  the  name  of  the  sheriff,  by  him  who  is  not  sherifl^  it 
cannot  be  assigned  for  error,  though  the  court  upon  complaint  of  the  irregu- 
larity, will  give  time  to  the  sberid  to  disavow  his  return.     1  Sal.  265. 

So,  if  a  return  be  by  coroners,  it  is  suflScient  to  have  the  name  of  office, 
without  their  proper  names.     R.  Ceo.  EL  703.     Mo.  548. 

So,  if  a  return  be  but  by  one  coroner,  it  shall  be  helped  as  an  insufficient 
return.    R.  Hob.  70. 

So,  now  by  the  st.  31  Jac  1. 13.  the  want  of  the  sheriff's  name  shall  be 
aided.     Vide  Amendment,  (G  1 ,  2.) 

So,  if  a  new  sheriff  returns  a  writ,  with  a  return  made  by  his  predecesaor, 
which  conchides,  A.  B.  late  sberifiV  it  will  be  good  ;  for  the  sheriff  need  not 
mention  his  office  ;  for  bis  name  and  surname  are  sufficient,  and  then  if  he 
adds  late  sheriff,  it  does  not  prejudice.     R.  Cro.  Car.  189.  570. 

So,  if  the  sheriff  indorses,  and  does  not  subscribe  his  name,  it  is  sufficient. 
R.  Carth.  56. 

If  he  indorses  his  name  A.  B.  Mic.  for  Mil.  it  shall  be  amended.  Dub. 
F.  g.  5. 

[He  may  make  and  deliver  the  return  of  the  writ  any  where.  1  Wila. 
328.1 

[If  a  writ  is  directed  to  Henry  Eari  of  Litch6eld,  and  it  is  returned  by 
Geonge  Henry  Earl  of  Litchfield,  it  is  good ;  for  there  can  be  but  one  Earl 
of  Litchfield,  and  therefore  a  variance  of  the  christian  name  is  not  material. 
Str.  316J 

[By  Stat.  20  G.  2.  c.  37.  the  sheriff  shall,  at  the  expiration  of  his  office, 
turn  over  to  his  successor  all  process  unexecuted,  who  shall  execute  and  re^ 
turn.  Sheriff  neglecting  to  turn  over,  liable  to  make  satisfaction  to  partr 
aggrieved.]  • 

[(C  3.)  Ameodment  of.] 

Gf,  to  a  writ  of  venditioni  exponas^  for  goods  already  taken  in  executioa 
a  clause  of^. /a,  for  the  residue,  the  sheriff  return  that  he  has  made  of 
the  goods  20/.,  but  omi^  by  mistake  to  return  mlla  b^na  to  the  fi.  fa. :  the 
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cMrt  tinB  alow  Che  thttiSt  to  amend  flie  retern,  and  will  set  aside  an  at- 
tachment iuued  against  him  for  not  making  the  return.     1  Mars.  344«] 

[(C  4.)  Iiiq>licatioii  of.} 

[In  case  for  maliciously  suing  out  an  alias ^./a.  after  a  sufficient  levy  un- 
der the  first,  the  sheriff's  return,  indorsed  on  the  two  writs,  stating  that  he 
had  forborne  to  sell  nnder  the  first,  and  had  sold  under  the  [*3^^^^^)  ^^  ^^^ 
raqoeftoftbe  nowplsR&tiff,  were  held  jmma /am  evidence  of  the  fact  so 
letumed.     11  East,  307.J 

[The  sheriff's  return  to  ttJL/a.  that  he  has  levied  the  money,  furnishes 
no  proof  that  he  has  paid  it  over  to  the  creditor.  .  1  M.  &  S.  599.] 

*  - 

(D>  RETURN  IN  EXCUSE  :— AND  EXCUSE  OF  A  RETURN. 

(D  1.)  Tarde. 

^  A  return  ou^t  to  show  obedience  to  the  writ,  or  a  good  excd^e  for  his 
omissioii ;  as^  he  may  say,  quodbr$v4  adto  tarde  venit  quod  exequi  wmpo' 
tuit. 

But  by  the  st.  W.  9.  39.  the  plaintiff  or  demandant  may  require  ajbill  from 
the  sheriff  upon  the  delivery  of  the  writ  to  him,  in  the  county,  or  upon 
record,  and  then  an  action  will  lie  against  him,  if  he  returns  tarde.  2  Inat. 
459. 

So,  tarde  is  not  a  good  return  upon  a  capias  ad  respondendum* 

So,  the  sheriff  cannot  return  the  answer  of  the  bailiff  of  a  franchise,  quod 
tarde^  &c.     2  Rol.  461 . 1.  20.    Vide  post,  (F  2,  3.) 

Nor,  tarde  to  part ;  as,  a  summons  to  one  defendant,  tarde  as  to  another, 
&c.     R.2  Leo.  175.     4  Leo.  57. 

(D2.)  Neglect  of  the  party. 

So,  be  may  say,  that  he  was  always  ready  to  deliver  seisin,  &c.  and  gave 
notice  such  a  day,  but  the  plaintiff  did  not  come  to  receive  it.  R.  2  Rol. 
459, 1.  25. 

In  replevin,  that  no  one  came  to  shew  the  cattle.    2  Leo.  67. 

On  a  writ  which  says,  if  the  plaintiff/ecertf  te  securum,  &c.  that  the  plain- 
tiff  did  not  find  pledges. 

But  it  is  not  a  good  return  to  say,  quod  visum  habere  non  potui.  2  Rol. 
460. 1.'  50. 

That  the  plaintiff  did  not  prosecute  his  writ.     2  Rol.  460.  1.  35. 

(D  S.)  MandmA  haUioo. 

So,  he  may  say,  mandavi  balUvo,  &c.  qui  nullum  dedirresponsum.  2  Rol. 
460. 1.  50. 

Or,  who  made  such  a  return.    2  Rol.  46 1 . 1.  45. 

So,  upon  an  elegit j  there  shall  be  a  mandate  to  the  bailiff,  who  shall  make 
the  inquisition  and  extent.    R.  Cro.  Car.  319. 

But,  uDon  a  writ  of  inquiry  directed  to  a  sheriff,  he  cannot  say  mandavi 
balliooj  flzc.  for  he  is  to  execute  it  at  any  place  within  his  county.  R«  Hob. 
83.    Vide  ante,  (B  3.) 

Nor,  upon  process  at  the  suit  of  the  king.    Vide  ante,  (B  3.) 

Nor,|Upona  distringas  juratares.     19  H.  6.'67.  a. 

So,  by  the  st.  W.  2.  39.  the  treasurer  and  barons  of  the  exchequer  shall 
deliver  to  the  justices  a  roll  of  all  liberties  that  have  return  of  writs ;  and  if 
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the  Bberiflf  returns  mandavi  balKvo  of  any  other  liberty,  he  shall  be  pUDished 
bj  fine  and  ransom.     2  Inst*  453. 

So,  if  he  returns  mandavi  ballivo  of  a  county,  who  has  a  patent  for  the  re- 
turn of  writs ;  for  such  grant  is  void*     2  Inst  452* 

(D  4.)  Rescaus. 

So,  he  may  return  a  rtscous.     Vide  Rescous,  (D  4,  5.) 
[^][The  sheriff  is  the  only  officer  known  to  die  court;  therefore,  if  he  re- 
turn a  rescue,  it  must  be  that  the  rescue  was  from  his  custody,  though|  in 
point  of  fact,  it  was  from  the  bailiff's.   2  T.  R.  156.] 

(D  5.  a.)   Defendant  removed  by  habeas  corpus,  &c* 

So,  the  sheriff  may  say,  that  the  defendant,  being  arrested  by  him,  was  af- 
terwarda  removed  by  habeas  corpus j  returnable  such  a  day  in  chancery,  and 
there  discharged  out  of  his  custody.     1  Leo.  145. 

And  was  committed  to  another  in  custody.  •  1  Leo.  145. 

That  another  writ  of  the  same  teste  and  return  came  to  him  before,  to 
which  he  made  a  return.     R.  Mod.  Ca.  61. 

•   ^^^  • 

[(D  5.b.)  To  a  venditiom  exponas.]  ' 

[It  is  not  a  contempt  in  the  sheriff  to  return  to  a  venditioni  exponas^  (hat 
the  goods  remain  unsold  for  want  of  buyers.     1  B.  &  P.  359.} 

(D  6.)  What  is  not  a  good  excuse* 

But  it  is  not  a  good  return,  that  he  was  resisted,  and  therefore  disabled  to 
make  execution  of  the  writ;  for  by  the  st.  W.  2.  13  Ed.  1.  39.  he  may  take 
ibtvosse  comitatus.     2  Inst.  454.     Vide  Rescous^  (D  7.) 

^od  visum  averiorum  habere  non  potuit ;  for  he  does  not  shew  any  endea- 
vour.    2  Rol.  560.  1.  40. 

So,  it  is  not  a  good  return,  that  the  sheriff  levied  goods  upon  ^  fieri  facias, 
and  afterwards  lost  them.     D.  1  Vent.  52. 

Or,  that  such  person  rescued  the  goods.  R.  1  Vent.  21  •  D.  1  Vent.  52. 
R.  Sho.  180.     Vide  Rescous.  (D  4.  7.) 

So,  non  est  inventus  is  not  a  good  return,  where  the  sheriff  has  a  writ  de- 
^  livered  to  him  against  his  bailiff,  and  he  ought  to  amend  his  return,  and  shall 
beamerced^     1  Vent.  12.  24. 

(E)  RETURN  TO  A  WRIT  IN  CHIEF, 

(E  1.)  Must  be  certain : — What  will  be  uncertain. 

*  A  return  to^  writ  ought  to  be  certain  ;  and  therefore,  if  it  says,  non  assets, 
or,  non  est  inventus,  prout  mihi  consiare  pottrit ^  it  is  bad.  2  Rol.  460.  K  25. 

Quod  non  deliberavit  pro  eo  quod  visum  habere  non  potuit ;  for  per- 
haps he  did  not  endeavour  it.     2  Rol.  460.  1.  40. 

[The  court  will  not,  on  the  motion  of  the  defendant,  coQ)pel  the  sheriff 
to  give  a  specific  return  of  the  particulars  and  proceeds  of  goods  sold  under 
a /./<!.,  on  the  ground  that  his  officer  has  wasted  the  goods.  2  Mars.  293. 
6  Taunt.  576.]  ^        . 

(E  2.)  What  sufficiently  certain. 

But,  if  the  return  shews  the  command  of  the  writ  performed,  it  is  sufficient. 
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though  be  does  not  say  bjr .  whom,  or  how^  as,  if  it  says,  infra  nominatus 
A.   captus  est.     Sal.  589. 

Aitachiariftci ;  for  quijacit  per  alium  facit  per  se  R,  Sal.  589.  Skin* 
652. 

So,  if  it  shews  the  command  of  the  writ  performed  in  substance  :  as,  [*]if 
it  aays,  scire fecij  or  summ.feci,  &c«  per  A.  and  B.  without  saying,  probos  et 
legates  hominesm     2  RoK  459.  L  50.  53«. 

So,  if  it  refers  to  the  writ,  it  is  sufficient,  without  repeating  the  words  of 
it ;  as,  scire  feci  pradict.  A.  essendisec.  tenor  brevis^  without  saying  where,  or 
what  to  do.     2  KoK  460.  1.  2. 

Adfaciendm  quod  breve  requirit.     2  RoK  460.  L  5. 

So,  it  is  sufficient  if  the  return  may  be  ascertained  by  the  writ ;  as,  where 
awrit  isscjreybctatf  A.  B.  miL,  it  is  sufficient  to  s^y^  scire  feci  miL  infra 
nominat.     2  Roi.  460.  1.  15. 

That  the  said  A.  B.  est  mortuus^  without  saying  miles.     2  Rol.  460. 1.  10. 

Scire  feci  A.  B.  prout  mihi  pracipitur^  without  saying,  infra  nominai. 
Sal.  589. 

So,  surplusage  in  a  return  shall  be  ^ejected;  t^s^parat  habeo  ubicunq.  for 
ubicunq.  ghall  Be  rejected.     R.  Sal.  589. 

(The  most  exact  adherence  to  form  is  requisite  in  the  return  of  a  writ. 
5  East,  291.] 

(E  3.)  Must  answer  to  the  whole  writ. 

So,  the  return  ought  to  answer  to  the  whole  command  of  the  writ,  and 
therefore  a  return  of  a  panel  with  nine  names,  or  other  number  less  than 
the  writ  requires,  is  bad.     2  Rol.  461 .  I.  2. 

So,  a  return  upon  digrandcape^  cepi  in  manusj  &;c.  if  it  says  nothing  to  the 
summons  of  the  tenant.     2  Rol.  461.  1.  5. 

A  return  upon  a  scire  facias  against  an  heir  and  terre-tenants,  if  it  says 
nothing  as  to  the  heir.     R.  per  three  J.  Cro.  Car.  295. 

A  return  upon  an  extendi  facias  upon  a  statute,  that  he  has  deliv- 
ered such  lands;  if  it  does  not  say  that  there  are  no  other  lands.  1 
Brownl.  37. 

Soj  if  upon  a  petit  cape^  where  the  count  was  for  a  house  and  stable, 
the  return  is,  cepi  the  said  house,  and  says  nothing  as  to  the  stable.  R.  Jon. 
357.      . 

So,  if  upon  Bferifaciasy  returnable  Oct.  Mich.,  the  return  is  nulla  bona  at 
Mich. :  for  perhaps  the  defendant  had  some  before  Oct.  Mich. 

(E  4.)  Must  not  be  contrary  to  a  record. 

But  a  sheriff  cannot  make  a  return  contrary  to  his  former  return  upon  re- 
cord; as,  if  he  return  upon  a  venire  facias  twelve  jurors,  he  cannot  say  upon 
the  distringas,  that  one  nil  habet.     2  Rol.  458.  1.  25. 

So,  if  he  has  returned  a  distress,  he  cannot  upon  the  grand  distress,  alias 
or  oluries^  say,  nothing  by  which  he  may  be  distrained.     2  Rol.  458. 1.  35. 

If  upon  a  capias  pro  fine,  he  returns  cepi,  and  upon  the  capias  ad  satisfa- 
ciend;  non  est  inventus^     R.  1  Leo.  51. 

So,  he  cannot  make  a  return  contrary  to  a  return  by  his  predecessor.  2 
Rol.  458.  F. 

But  a  return,  not  repugnant  to  a  former  return,  may  be  made,  though  it 
varies  therefrom  $  as,  he  may  say,  evicted  by  an  elder  title  mesne  between 
this  and  the  former  writ,  et  sic  nihil  habet.     2  Rol.  458. 1.  30. 
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[*]Or,  that  he  had  the  land  pur  auttr  vie,  in  right  of  hid  wife,  &c«  who  b 
nowdead.      2  Rol.  458. 1.  33. 

That  he  has  noFtbiog  or^er  the  issaes  piimfmisfacU    S  RoL  458. 1. 40. 

So,  a  return  cannot  be  made  contrary  to  a  matter  of  record ;  as,  if  upon 
pUnt  adminintravit  it  be  found  for  the  plaintiff,  upon  which  execution  goes 
Je  fronts  iestatoris  to  the  sheriff  of  the  same  county,  he  cannot  return  mdla 
bona.  2  Leo.  67.  R.  cent.  3  Leo.  2.  for  he  says,  nullu  bona  in  batliwi  $ua^ 
and  therefore  it  is  not  repugnant. 

But,  after  a  verdict  for  the  plain  tiff  upon /ibne  administravitj  the  sheriff  of 
the  same  county  may  return  a  devastavit.     2  Leo.  67. 

So,  upon  a  constat  entered  of  goods  in  another  county,  and  a  testatum 
thereon,  the  sheriff  may  say  nulla  botia,    2  Leo.  67. 

(E  5.)  Must  not  falsify  the  writ. 

So,  the  return  ought  not  to  falsify  the  writ ;  for  that  belongs  to  the  defend- 
ant and  therefore  in  replevin  he  cannol  say  no  cattle  taken  ;  for  this  goes 
to  the  point  of  the  writ.     Sal.  581.     Adm.  cont.  Kit.  263.  a. 

If  there  be  judgment  against  A.  G.  widow,  and  a  ca*  sa*  thereon,  and  before 
execution  of  the  writ  she  marries  B.,  the  sheriff  cannot  return,  that  she  is 
now  the  wife  of  B.,  for  that  falsifies  the  writ  and  record.  R.  2  Cro.  323. 
2  Bui.  81. 

(E  6.)  Bad  return,  how  aided  :— By  appearance. 

But  an  insufficient  return. by  the  sheriff  will  be  aided  by  the  appearance  of 
the  party ;  as,  in  a  scire  facias  upon  a  fine  or  jud|ment,'if  the  sheriffdoms  not 
mention  the  summoners  or  viewers.    Kit.  279.  b. 

'-     In  a  scire  facias  against  an  heir  and  terre-tenants,  if  he  says  nothing  as  to 
the  heir.     Dub.  Cro.  Car.  295, 296. 

So,  if  be  does  not  mention  the  summoners  upon  the  return  of  a  grand  cape. 
Kit.  279.  b. 

So,  if  the  sheriff  does  not  return  issues  upon  a  distringas  juratores^  it  will 
be  aided  by  the  appearance  of  the  jurors.     Kit.  279.  a. 

(F)  REMEDY  AGAINST  THE  SHERIFF. 
(F  1.)  If  he  do  not  make  a  return. 

If  the  sheriff  does  not  return  a  writ  delivered  to  him,  when  it  oi^ht  to  be 
returned,  he  shall  be  amerced  quousq.     2  Inst.  452. 

[In  what  time  the  sheriff  must  return  a  writ,  and  on  whom  the  rule  for  a 
return  must  be  served.     Doug.  420.] 

By  the  st.  1  Ed.  6.  10.  5  (or  5  &  6)  Ed.  6.  26.  ft  31  El.  9.  the  sheriff, 
&c.  forfeits  5/.  if  he  does  not  return  proclamation  upon  an  exigent  in 
Wales,  or  a  county  palatine. 

And  by  the  st.  7  Ed.  6.  1.  if  he  does  not  return  a  writ  concerning  issues, 
or  a  debt,  to  the  king,  the  sheriff  may  be  fined  or  amerced  by  any  court  of 
revenue. 

So,  in  a  real  action,  after  summons,  if  the  sheriff  does  not  return  th6 
pjwrit,  an  action  upon  the  case  lies  against  him.  Adm.  Cro.  £1.  175.  1 
Leo.  146.     1  Rol.  93.  1.  20. 

So,  by  the  6t«  W.  2.  13  Ed.  1.  39.  if  any  fear  the  malice  of  a  sheriff,  that 
he  will  not  return  a  writ,  he  may  deliver  his  writ  in  full  county,  and  take  a 
bill  from  the  sheriff  or  under-sheriff,  mentionmg  the  names  of  die  demand- 
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Hot  nod  tenant,  and  daj  of  deliverj  of  the  writ,  to  which  the  sheriff  or  under- 
•heriffy  on  request,  shall  put  his  seal,  or,  if  he  will  not,  some  present  may 
pat  their  seals,  &c«  And  if  the  sheriff  retarn  not  the  writ,  &c.  the  demand- 
ant or  plaintiff  shall  have  his  damages,  with  respect  to  the  nature  of  theac* 
tioD,  and  the  danger  by  the  delay. 

And  by  the  st.  2  £d«  3. 5.  the  sheriff  is  obliged  to  take  the  writ^  and  sign 
tacbbilL     3.  Inst.  451. 

And  in  such  special  case  an  action  upon  the  case  lies  against  the  sherifi)  if 
he  does  not  return  the  writ.  3  Inst.  453. 

So,  a  demandant  or  plaintiff,  to  take  the  benefit  of  the  statute^  may  deli* 
Ter  the  writ  to  the  sheriff,  upon  record,  in  court.     Ibid. 

So,  an  action  upon  the  case  lies  for  not  returning  a  capias  uilagatum  upon 
mtsnt  process.     CI.  Ass.  362. 

Or,  an  exigent* 

So,  all  mesne  process  ought  to  be  returned  ;  for  otherwise  the  arrest 
thereon  will  be  wrongful^  and- false  imprisonment  will  lie  against  the  sheriff. 
R.  5  Co.  90.     2  Rol.  663. 1.  30. 

Yet,  false  imprisonment  does  not  lie  against  the  parly  himself,  a  bailiff,  or 
bim  who  acts  in  aid  of  the  arrest,  if  the  writ  be  not  returned,  because  the  re- 
turn is  not  in  their  power.  Cent.  3  RoK  563.  I.  30.  40.  R.  ace.  S  Rol. 
563.  1.  35.  45.  504 

So,  if  an  eUgit  be  not  returned,  the  execution  will  be  void ;  for  it  is  not  an 
act  of  tbeaheriff  alone;  but  there  ought  to  be  an  inquisition  taken.  R.  4 
Co.  67.  a.     R.  5  Co.  90.  a. 

So,  if  an  officer  of  an  inferior  court  does  hot  return  process  directed  to 
him,  &l8e  imprisonment  lies  against  him.    R.  3  Rol.  563.  1.  lO* 

So,  a  certiorari  lies  to  the  sheriff,  to  t^turn  an  outlawry  or  re-disseisin. 

But  where  final  process  issues,  upon  which  no  judgment  or  other  process 
is  to  be  had,  no  return  is  necessary ;  as,  upon  zjieri  facias  which  levied  the 
whole  debt»  R.  5  Co.  90.  Cro.  El.  309i  338^  Mo.  468.  R.  1  Sal.  318. 
R.4Leo.  194. 

Or,  a  capias  ad  satisjaciendum.     R.  4  Co.  67.  a.     5  Co.  90. 

Or,  a  liberate  after  an  elegiti  R.  4  Co.  67.  a.  R.  5  Co.  90.  Serob< 
1  Leo.  380. 

Or,  an  habere  facias  seisinam,  or  possessionem.  R.  4  Co.  67.  a.  5  Co.  90. 

[Sheriff  shall  be  obliged  to  return  ca.  sa.  though  he  shews  by  affidavit  that 
he  had  taken  defendant,  and  discharged  him,  on  a  letter  from  a  peer  that  he 
was  his  menial  servant.     B.  R.  H.  348.] 

[If  defendant  is  protected,  and  protection  roistered,  the  court  wilt  dis- 
charee  a  treasury  rule  for  return.     Barnes,  4 1 7. J 

[If  sheriff  returns  defendant  protected,  the  court  will  not  make  rule  for 
better  return ;  if  insufficient,  plaintijT  may  apply  next  term  for  attachment. 
Barnes,  435.]  - 

Yet,  if  the  sherifl  does  not  return  a  judicial  process,  he  may  be  [*]amerced 
for  his  contempt ;  for  the  writ  says,  ita  quod  habeas^  &c.     R.  5  Co.  90.  b. 

So,  if  full  execution  be  not  done  upon  a  prior  writ,  a  subsequent  execution 
cannot  be  taken,  till  the  former  is  returned;  as,  if  only  part  be  levied  upon 
Vk  fieri  facias.     R.  I  Sal.  313. 

So,  regularly,  an  action  upon  the  case  does  not  lie  against  the  sheriff  for 
not  returning  a  writ,  without  olher  default ;  for  he  shall  be  amerced.  Semb. 
3  Inst.  453. 

[By  St.  30  G.  3.  c.  37.  the  sheriff  is  not  liabl^  to  be  called  upon  to  make 
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a  return,  udcsi  required  so  lo  do  in  six  mooths  after  the  expiration  of  hit 
office.] 

[Bjr  the  true  construction  of  the  statute,  the  months  are  to  be  lonar  ones, 
and  the  dny  on  which  the  sheriff  goes  out  qf  office  is  to  be  reckoned  part  of 
the.  six  months.     Dougl.  463.] 

FA  sheriff  is  not  liable  to  an  attachment  for  not  returning  a  writ,  if  not 
caned  upon  by  a  rule  of  court  within  six  months  after  the  expiration  of  his 
office,  notwithstanding  be  was  rei^uested  bj  the  party  to  return  it  before  the 
six  months  were  expired*     2  T.  R.  l.J 

[Where  a  sheriff  has  been  guilty  of  a  contempt  in  the  course  of  a  civil 
'  suit,  and  then  the  defendant  dies,  an  attachment  may  issue  against  the  she* 
nff  afterwards  for  the  prior  contempt.    3  T.  R.  133.] 

[If  the  sheriff  appoint  a  special  bailiff  at  theplaintift's  request,  the  latter 
cannot  rule  the  sheriff  to  return  the  writ.     4  T.  R.  119.     2  Bh  952.] 

[Plaiotifi^s  attorney,  having  blank-warrants,  does  not  carry  writ  to  under- 
sheriff  till  a  year  after  the  return,  the  court  will  not  make  rule  for  return* 
Barnes,  433.] 

[If  sheriff  directs  warrant  to  bailiff  of  plaintiff's  nomination,  and  has  in* 
demnity  indorsed  on  the  writ  \  yet,  plaintiff  may  call  for  return.  Barnes, 
411.] 

JU  the  warraint  is  directed  to  officers  of  plaintiff's  nomination,  not  to  the 
cers  of  bailiff  of  a  franchise,  no  rule  to  return  sheriff's  mandate.  Barnes, 
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under-sheriff  absconds,  court  will  make  rule,  that  leaving  copy  of  rule 
to  make  return  at  his  bouse,  shall  be  good.     Barnes,  35.] 

[If  defendant  has  continued  in  custody  since  arrest,  rule  to  bring  in  body 
shall  be  discharged,  otherwise,  if  escape.     Barnes,  33*  331.1 

[Delivery  of  original  rule  to  bring  in  body  to  under-sheri£[,  is  good  service 
on  high- sheriff.     Barnes,  405.] 

[By  rule  in  B.  R.  T.  31  G.  3.  it  is  ordered,  that  where  any  sheriff,  before 
bi&  going  out  of  office,  shall  arrest  any  defendant,  and  a  cepi  corpus  shall  be 
afterwards  returned,  he  shall  and  may  within  the  time  allowea  by  law  be 
called  upon  to  bring  in  tliebody  by  a  rule  for  that  purpose,  notwithstanding 
he  may  be  out  of  office  before  such  rule  shall  be  granted.  4  Term  Rep. 
379,J 

[By  rule  in  B.  R.  M.  32  G.  3.  it  is  ordered,  that  in  future  all  writs  should 
be  returned  by  the  sheriff  on  the  day  on  which  the  rule-  for  returning  the 
same  should  expire,  and  in  default  thereof  that  the  plaintifl  should  be  at 
liberty  to  move  for  an  attachment  on  the  next  day*     4  T*  R.  496.] 

[A  sheriff  ought  not  to  be  ruled  to  bring  in  the  body  ontil  the  day  after 
the  expiration  of  the  rule  to  return  the  writ ;  and  if  he  be,  and  be  [*}attach- 
ed  for  not  obeying  it,  the  court  will  set  aside  the  attachment  for  irregularity* 
6  T.  R.  479.] 

(F  2.)  If  he  makes  a  false  return* 

So,  for  a  false  return  the  sheriff  may  be  amerced,  according  to  an  ordinance 
against  sheriffs.     Rast.  573.  a*     By  the  st.  28  Ed.  K  16. 

So,  if  a  sheriff  alters  the  return  of  a  baiUffofa  franchise,  he  shall  answer  to 
the  king,  and  to  the  bailiff,  for  the  damage  to  hjm.     S  Rol.  563. 1.  25. 

.  So,  for  a  false  return,  an  action  upon  the  case  lies  against  a  sheriff  by  the 
common  law*     S.Inst.  452*     R.  4  Mod.  404.     R«  Afo.  349. 

.[If  the  return  be  false  in  substance,  though  true  in  words,  an  action  wUl 
lie*     Dougl*  159.] 
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So,  fali^  imprisonmeDt ;  for  it  piakes  him  a  trespasser  ab  initio.    3  Rol. 

563. 1.  15. 

So,  if  a  bailiff  of  a  franchise  makes  a  false  answer  to  the  sheriff,  an  action 
upon  the  case  lies  against  him.     R.  1  RoU  98.  K  37. 99. 1.  30. 

.So,  if  a  sheriff  returns  a  false  answer  of  a  former  bailiff^  who  was  not  a 
minifiter  at  the  time  of  the  return,  an  action  upon  the  case  lies  against  the 
■heriff.    R.  1  RoL  99.  K  35. 

[The  coort  will  not  try  the  truth  of  a  return,  on  a  motion  to  set  aside  pro- 
ceedings ;  hot  the  partj  will  have  his  action.    Str.  813.] 

\F\ny  pounds  damages  are  not  excessive  on  an  action  for  a  false  return  of 
a  rescue,  whereon  plaintiff  had  been  imprisoned.    Barnes,  329.] 

But  an  inferior  officer  shall  not  be  prejudiced  bjr  a  false  return  of  the 

sheriff ;  as,  if  a  bailiff,  &^.  bj  warrant  of  the  sheriff,  levies  a  debt  upon  a 

Jieri  facias^  and  delivers  it  to  the  sheriff,  who  returns  tarde^  &c.  an  action 

does  not  lie  for  the  monej  against  the  bailiff.     R.  1  Leo.  144.  Cro.  EL  18 1. 

So,  if  a  sheriff  returns  a  false  answer  made  bj  a  bailiff  of  a  franchise, 
the  sheriff  shall  not  be  amerced,  nor  shall  there  be  an  action  upon  the  case 
against  him,  but  against  the  bailiff.  3  Rol.  461 . 1.  35.  R.  1  Rol.  98. 1  37. 
99.  1.  30. 

So,  if  a  sheriff  returns  the  answer  of  a  bailiff,  cepi  corpus^  and  the  bailiff 
has  not  the  bodj,  an  attachment  goes  against  him.     Ray.  193. 

So,  an  action  does  not  lie  against  a  sheriff  for  a  return  in  course,  though 
it  be  false ;  as,  if  he  returns  eiangata  upon  a  replevin,  when  he  cannot 
make  deliverance ;  for  he  has  no  other  return,  except  that  none  showed 
him  the  cattle.    SaL  581. 

[Possession  is  prima  facie  evidence  of  property  in  goods;  as  in  an  action 
against  the  sheriff  for  a  false  return  otmdla  bona  to  a/. /a.     3  T.  R.  609.] 

[Return,  non  est  inventus^  with  the  name  of  the  sheriffs  of  the  last  year, 
is  a  false  return  by  the  sheriffs  of  the  present.     Loffl.  83.] 

(F  3.)  Or,  an  insuffipient  return. 

So,  the  sheriff  shall  be  amerced  for  an  insufQcient  return. 

So,  if  the  sheriff  returns  an  insufficient  answer  of  the  bailiff  of  a  franchise ; 
for  he  may  say,  nuUiun  dedit  responeum*     R.  3  Rol.  460. 1.  50. 

As,  that  the  bailiff  returned  tarde ;  for  it  is  the  fault  of  the  sheriff  that  he 
had  not  the  writ  before.     3  Rol.  461 . 1.  30. 

[^So,  if  he  returns  tl^e  answer  of  a  forn^er  bailiff,  after  a  new  one  chosen* 
R.  3  Rol.  461. 1. 10.     Cro.  El.  513, 

If,  by  his  return,  he  says  he  did  that  which  the  bailiff  ought  to  do.  2  Rol. 
461.1.30. 

But  an  action  upon  the  case  does  not  lie  for  an  insufficient  return.  Scmb* 
Cro.  El.  513.  • 

(G)  AVERMENT  AGAINST  A  RETURN. 

So,  the  return  of  a  sheriff  is  of  such  high  regard,  that  generally  no  aver- 
ment shall  be  admitted  against  it ;  as,  if  A.  be  returned  to  be  outlawed,  he 
cannot  say  that  he  was  only  quarto  or  quinto  exaetus.     Kit.  380. 

If  a  sheriff  returns  issues  upon  B.,  it  cannot  be  averred  by  A.,  to  save  the 
iasues,  that  his  name  is  not  B.     3  Rol.  463.  L  5. 

If  a  sheriff,  in  redisaeisin,  returns,  accessi  ad  terras^  &c.  it  cannot  be  as- 
signed ibr  error,  quod  non  acccssil*     1  Leo.  183. 
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If  coroners  make  a  return,  itcannot  be  said  that  only  one  made  the  retara. 
R.  Raj.  485. 

If  a  sheriff  returns,  scire  feci  A«  tenen.  un.  tnes»j  A.  cannot  plead  non  ierui. 
R.  Cro.  El.  872.     R.  2  Mod.  10. 

But,  where  his  life  or  inheritance  is  in  jeopardy,  an  averment  shall  be  aU 
lowed  against  the  return  ;  as,  if  A.  be  outlawed  for  felony,  he  may  say  that 
he  tendered  surety  before  the  fifth  county.     3  llol.  463. 1.  15. 

So,  if  a  summons  be  returned  in  ^Lpracive  quodreddatj  the  tenant  may  say 
that  he  was  summoned  by  another  name,  tor  otherwise  he  will  lose  by  default. 
3  RoK  463. 1.  10. 

So,  if  a  return  be  by  an  improper  officer ;  as,  ifupon  a  certificate  obtain^ 
ed  by  the  attorney-general,  to  certii(y  whether  A.  be  outlawed,  the  coroners 
return  that  lie  is  outlawed,  A.  may  say,  non  utktgaU,  for  the  sheriff  was  the 
proper  officer  to  certify  the  outlawry,  though  it  be  pronounced  by  the  coro« 
ners.     R.  Dy.  333.  a. 

So,  by  the  st.  W.  3.  39.  if  the  sheriff  returns  none,  or  too  smalf  issues,  it 
may  be  averred  that  he  bad  greater  issues  $  upon  which  there  shaH  be  a  writ 
of  inquiry  to  the  judge  of  assise. 

[The  return  of  the  sheriff  is  conclusive  against  him,  since  thereby  be  re^ 
cognizes  the  act  done  as  his  own  ;  therefore  be  is  liabte  to  treble  dams|;e8 
at  the  suit  of  the  party  grieved,  under  stat.  39  Eliz.  c.  4.  if  it  appear  bv  tua 
return  that  greater  fees  have  been  taken  in  executing  a  writ  than  are  allow- 
ed by  that  statute.     3  T.  R.  1 48.] 

[No  averment  can  be  taken  in  pleading  against  the  sheriff^a  return.  IS 
East,  378. ;  if  false,  the  remedy  is  by  action.    Lofit.  371.] 

BAD  RETURN. 
Vide  Abatement!  {H  Id.) 

FALSE  RETURN. 
Vide  Parliament,  (D  15.) 

[*]Vide  mprp  concerning  Retom,  in  Amendment,  (G  I,  3.) — Certiof^ri, 
(C). — Execution,  (C  7.) — Habeas  Corpus,  (E  1,  &c. — I.) — Mandamus, 
(D  1 ,  &c.)— Parlijiiftent,  (D  1 3.)— Pleader,  (P  5.)— Process,  (B).— Rescooa, 
(D  4,  &c.) 

RETRAXIT. 

Vide  Pleader,  (X  2.) 

REVENUE. 

[(A)  EXPORTATION.] 

[Goqds  shipped  as  for  exportation,  but  with  the  intention  of  re-landing 
contrary  to  law,  are  liable  to  seizure,  though  on  board.     I  B.  &  P.  367.3 

[(B)  JUpiCIAL  PROCEEDINGS.] 

{The  regulatipns  for  presert'ii^  the  VeveDae  are  probably  cc^oizable  in 
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the  exchequer,  and  any  action  relatit^  to  tbetn  may  be.  removed  into  the 
eiTcbequer.     1  Aust.  220.] 

[The  removal  of  actions  in  which  the  revenue  is  concerned,  operates  bj 
way  of  injunction.     1  Aust.  205.] 

[(C)  OFFICERS.] 

[The  officers  of  revenue  have  not  any  privilege  of  being  sued  in  the  court 
pf  exchequer^     1  Aust.  217.1 

[Money  had  and  received  will  not  lie  against  a  revenue  officer,  for  an 
over-payment  which  he  has  paid  over.    Cowp.  69.]] 

[An  action  of  trespass  against  revenue  officers  for  their  conduct  in  the  ex- 
ecution of  their  office  may  be  removed  from  the  other  courts  of  law  into  the 
exchequer  office  of  pleas.     1  Aust.  205,  ] 

[The  exchequer  will  remove  into  its  own  court  proceedings  commenced 
against  all  revenue  officers  in  the  courts  of  great  sessions  in  Wales,  for  acts 
dpne  in  execution  of  his  duty.     1  Price,  206.] 

The  executor  of  a  deputy  quarter- master-general,  is  compellable  to  ac* 
Count  before  the  commissioners  for  auditing  public  accounts,  though  no  m- 
$tp^r  was  set,  nor  was  the  testator  put  in  charge  during  his  life ;  and  though 
the  account  in  which  the  insider  appeared  was  not  declared  till  seven  years^ 
after  hts  decease.    Wightw.  369.] 

[Tbe  party  is  killed  within  the  meaning  of  the  stat.  19  Geo*  2.  c.  34.  s.  6. 
in  that  place  in  which  the  shot  was  fired,  or  other  $ict  dpne  which  produced 
the  death.     13  East,  224.] 

[(D)  GOVERNMENT  AGENTS.] 

[Where  a  person  receive^  commission  money  as  an  agent,  he  shall  not  be 
allowed  to  charge  government  any  more  than  the  sum  actually  paid  ibr  the 
article  furnished.    Wightw.  10.1 

Vide  Parliament,  (H.  20.)— Praerogative,  (D  39,  &c..87,&c.) 

[♦]RETERSION. 

Vide  Copyhold,  (C   12.)— Devise,  (N  19.)— Estates,   (B  10,  11,    T%. 

31.)_Oficer,  (B  13,  14.) 

REVERSIONER. 

Vide  R^:cBH»T,  (A  2.— B  2.)— Recovery,  (B  7.) 

REVERTER. 

Vide  Pleader,  (3  E  3.) 

REVIEW. 

BILL  OF  REVIEW. 
Vide  Chancert,  (G). 

COMMISSION  FOR  REVIEW. 

Vid^  Pr«rogativk,  (D  16.) 
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REVIVOR. 

BILL  OF  REVIVOR. 
Vide  Chakckrt,  (F). 

RE-UNION. 

Vide  Franchises,  (G  1  •) 

REVOCATION. 

Vide  Arbitrament,  (D  5.)— Chancery,  (4  0  1,  &c.>— Copthold,  (F  12, 
13.)— Devise,  (F  1,  2.)— Esolise,  (H  10.)— Four,  (A  1.)-*Uses,  (L 
3,  &c.) 

REVOUCHER. 

Vide  VotJCHER  (C). 

[REWARD.] 

[One  who  receives  a  reward,  offered  for  a  discovery  which  he  was  enabled 
to  make  in  conseqaence  of  another  having  communicated  to  him  her  tfaspi- 
cions,  as  she  stated,  for  his  own  benefit,  is  not  hable  to  her  for  any  part  of  it* 
1  M.  &  S.  108.] 

[•jRIGHT. 

Vide  Droit.— Garrantt  (F—G).— Grant  (D).— Pleader,  (E  22.)— Re- 
LEASE,  (B  1,  &c.— E  2.)— Remitter,  (A  1,  &c.— C  2, 3,  4.) 

RIGHT  OF  ADVOWSON. 
Vide  Dismes,  (M  10.) — Quare  Impedit,  (B  1.) 

BARE  RIGHT. 
Vide  AssioNMBNT,  (C  3.) 

RIGHT  CLOSE. 
Vide  Droit,  (C  1,  &c.) 

COMMON  RIGHT. 
Vide  CerraoLD,  (S 16.)— Dishes,  (K  1.  14.) 

RIGHT  UPON  A  DISCLAIMER. 
Vide  Droit,  (F). 

RIGHT  OF  DOWER. 

Vide  Dower,  (G  I.) 
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RIGHT  OP  PATENT. 
Vide  Droit,  (P  I,  &c.— D.) 

PRESCRIPTIVE  RIGHT. 
Vide  CoprHOLB,  (S  1 7.) 

RIGHT  OF  WARD. 
Vide  Guardian,  (Hi.) 

WRIT  OF  RIGHT. 
Vide  Battel,  (A  2.)— Droit,  (B  1,  &c.— E,  &c.) 

RIOT. 

Vide  Forcible  EntIit,  (D  8,  &c.)-— Justices  op  Peace,  (B  9.) 

[RIVER.] 

[Oq  a  qaestion  whether  a  creek  be  a  public  naTigable  river  or  not,  instan- 
ces of  persons  going  up  it  for  the  purpose  of  cutting  reeds,  and  on  parties  of 
pleasore,  without  we  consent  of  the  person  claiming  exclusive  property  in 
the  creek,  are  evidence  sufficient  for  die  jury  to  presume  it  a  public  river. 
1  Mars.  313.     5  Taunt.  704.] 

{  So,  where  a  river,  not  a  publick  highway,  has  been  used  by  the  publick, 
for  more  than  26  years,  for  the  transportation  of  timber,  &c.  a  publick  right 
is  thereby  created ;  and  an  individual,  who  has  sustained  damage  by  an  ob- 
struction of  the  navigation,  may  maintain  an  action  against  him,  who  erect- 
ed the  obstruction.     Shaw  v.  Crawford,  10  Johns.  Rep.  236. 

But  an  action  will  not  lie  for  diverting  the  water  of  a  publick  river  from 
its  usual  course,  by  erecting  a  dam  for  mills,  above  the  dam  of  another,  if  suf- 
ficient water  be  left  to  work  the  lower  mills,  although  inconvenience  and 
damage  to  the  owner  of  the  latter,  be  the  consequence.  Palmer  v.  Mulli- 
gan, 3  Caines^  Rep.  307. 

It  is  not  an  indictable  offence,  for  the  owner  of  land  on  a  river,  not  navi- 

?ible,  to  erect  a  dam  in  such  manner  as  to  obstruct  the  passage  offish.    The 
eople  9.  Piatt,  1 7  Johns.  Rep.  1 95. 

Rivers  are  navigable  so  far  as  the  tide  ebbs  and  flows ;  and  so  far,  the 
right  of  fishery  and  navigation  are  common  to  the  publick  :  And  in  rivers 
not  navigable,  in  that  sense,  the  adjoining  proprietors  have  the  exclusive 
right  of  &bery,  opposite  their  bnd,  to  the  middle,  or  channel  of  the  river ; 
but  the  publick  have  an  easement  in  rivers,  navigable  in  fact,  in  their  whole 
extent,  whether  the  tide  ebbs  and  flows  or  not,  for  passing  and  repassing 
with  boats,  &c.  Hooker  v.  Cummings,  20  Johns.  Rep.  90.  Vide  Carson 
V.  Blazer,  2  Binn.  475.     Cates  v.  Wadlington,  1  M^Cord,  580.  | 

[The  right  to  the  soil  of  a  navigable  river  belongs,  by  presumption  of  law, 
to  the  king,   not  to  the  owners  of  the  adjoining  land.     Dougl.  441.] 

['*J[The  public  have  no  right,  without  a  special  custom,  to  tow  upon  (he 
banks  of  ancient  navigable  rivers.     3  T.  R.  253.] 

[A  navigableriver  in  the  king^s  highway,  for  the  use  of  himself  and  bis 
subjects.    Lofil.  556.] 
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[Sembie,  (hat  the  right  to  the  Use  of  the  water  of  rivers  as  att  easemcDt  to 
lauds  contiguous  to  rivers,  is  a  right  of  occupaDcjr.  The  first  settler  maj  use 
as  much  as  he  please ;  but,  having  taken  a  certain  quilDtitj  by  a  channel  of 
a  certain  dimension,  and  another  person  having  settled  lower  dowp  the  stream, 
and  taken  the  use  of  the  water  subject  to  the  then  definite  usfe  of  the  water 
by  the  first  settler,  the  latter  is  entitled  to  enjoy  as  much  as  he  can  so  occupy 
in  a  similarly  definite  manner,  and  though  the  prior  settler  might  have  pre- 
viously used  all  the  water,  he  cannot  then  abridge  the  use  of  tho  second  set- 
tlerand  occupant.     2  Smith,  321.     6  East,  208.] 

I  So,  the  owner  of  land  adjoining  a  stream  of  water,  may  lawfully  divert 
a  part  of  the  water,  for  the  purpose  of  irrigating  his  close;  and  if  the  owner 
of  a  close  below,  on  the  same  stream,  receive  damage  thereby,  it  is  damnum 
absque  injuria*     Weston  v.  Alden,  8  Mass.  Rep*  136. 

So,  every  roan  has  a  right  to  use  the  water  passing  through  bis  land,  as 
he  pleases,  provided  it  be  used  in  such  manner  as  not  to  injure  his  neigh* 
hour  ;  and  that  after  using  it,  the  stream  is  returned  to  its  ancient  channel. 
Beissell  v.  Sholl,  4  Dall.  211. 

But  an  action  is  maintainable  for  diverting  a  water  course.  Haynes  v, 
Gault,  I  M'Cord,  543. 

So  the  assignee  of  land  is  liable,  if  he  does  any  thing  to  keep  up  the  ob- 
struction, by  which  the  water  course  is  diverted.  Hughes  v.  Mung,  3  Har« 
&M^Hen,  44K 

So,  the  grant  of  an  undivided  moiety  of  a  stream  of  water,  will  not  au- 
thorize the  grantee  to  use  the  water  to  the  injury  of  others.  Vandenburgh 
V.  Van  Bergen^  13  Johns.  Rep.  212. 

But,  independent  of  a  grant,  or  right  of  prescription,  whereby  every  per* 
son  may  use  water  flowing  upon  his  own  land,  in  its  natural  course  and 
quantity,  one  may  acquire  a  special  rights  difierent  from  the  general  one, 
and  paramount  to  the  general  rights  of  other  owners  of  land  on  the  same 
stream,  by  an  exclusive  enjoyment  of  the  privilege  for  J  5  years ;  and  it  it 
not  necessary  for  the  confirmation  of  this  right,  that  such  enjoyment  should 
have  been  adversary  to  the  claims  of  those  affected  by  it.  Ingraham  r. 
Hutchmson,  2  Conn.  Rep*  584.  \ 

[A  right  to  drown  a  neighbour's  lands,  during  arbitrary  periods,  is  not  re- 
stricted to  the  measure  of  the  accustomed  exercise  thereof.     5  Taunt.  454*3 

[Case  against  a  corporation  for  not  repairing  a  creek  in  which  the  tide  of 
the  sea  ebbed  and  flowed  (but  not  saying  that  the  creek  was  a  naviagble 
river)  as  from  time  immemorial,  they  had  been  used,  is  well  enough,  with- 
out laying  the  obligation  to  be  rationt  Unuras^  or  for  other  special  cause  and 
without  laying  special  damage.     Cowp.  86.] 

ROBBERY. 

Vide  Appeal,  (A  2.)— Justices,  (O  1,  &c.— Y  8.)— Plbadbr,  (2  S  4.) 

[ROCHESTER.] 

[The  attorney-general  cannot  himself  issue  a  certiorari  to  remove  the  re- 
cord of  an  indictment  for  murder,  found  at  the  sessions  for  the  city  of  Roches- 
ter; but,  upon  his  application  to  the  court  of  K.  B.,  the  court  grant  it  as  of 
course,  with  an  habeas  corpus  to  bring  up  the  prisoner.     4  M.  &  S.  442.J 
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ROGUES. 

Vide  JosTicis,  (S  9.) — Josticbs  of  PfcACS,  (B  76,  Sic) 

ROLLS. 

MASTER  OF  THE  ROLLS. 
Vide  Chahcert,  (6  4.) 

ROUT. 

Vide  FoRciBLB  Entrt,  (D  8,  &c.) 

[•]ROY. 

(A)  THE  KING  OF  ENGLAND ;  WHO  SHALL  BE. 


(A  1.)  By  descent,  iitfrd, 

(A  3.)  By  what  rules  tbe  descent  shall  be  goyeroed. 

p.  296. 
(A  3.)  By  act  of  parKament.  p.  2d6. 


(B)  STYLE  OF  THE  KING.  p.  297. 

(C)  CORONATION,  p.  298* 

(D)  DIGNITY  OF  THE  KING.  p.  298. 
(E  1.)  COUNCIL  OF  THE  KING. 

(E  2.)  Privy  council : — ^President  of  the  councfl. 
p.  399. 

(E  S.)  The  residue  of  the  council  p.  299. 
(E  4.)  The  duty  of  a  privy  counceUor.  p.  209. 
'  (E  5.)  The  power,  p.  300. 

(P)  THE  QUEEN. 

(F  1.)  The  privileges  of  a  queen  consort  p.  800. 
(F2.)  Aunanreffna.  f>.  SOK 
(F  3.)  Queen  dowager,  p.  SOI. 

^G  a.)  ISSUE  OF  THE  KING,  THE  PRINCE,  p.  301. 
[(G  bO  MARRIAGE  OF  THE  ROYAL  FAMILY.J  p.  303. 
(H)  CUSTOS  REGNI. 

(H  1.)  The  authority  of  the  citf/o#.  p.  303. 
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(A)  THE  KING  OF  ENGLAND ;  WHO  SHALL  BE, 

(A  1.)  By  descent 

The  king  of  England  holds  bis  kingdom  by  descent,  upon  whkh  bis  succes- 
sioB  is  attendant.     7  Co.  1 0.  b.  Calrin* 

And  therefore  if  a  kii^  having  a  defeasible  estate,  dies  seised,  the  descent 
tolls  the  entry  of  him  who  has  the  right,  which  could  not  be,  if  the  title 
of  the  successor  was  by  succession,  and  not  by  descent.     7  Co.  1 1 ;  a.  Calvin. 

And  the  king's  title  is  complete  by  descent,  before  his  coronation,  which 
is  but  a  ceremony.     7  Co,  10.  b.  Calvin. 

[*]And  therefore  high  treason  may  be  commited  before,  as  well  as  after  it. 
R.  7  Co.  1 1 .  a.     Calvin. 

So,  be  b^ns  bis  reign  upon  the  day  on  which  his  ancestor  died.  R.  per 
all  the  J.     1  And.  44.     Bend.  79. 

(A  2.)  By  what  rules  the  descent  shall  be  governed. 

The  descent  of  the  crown  varies  from  the  general  rules  of  descent  as  to  a 
subject ;  and  therefore,  if  the  king  dies  without  issue  male^  havine  several 
dau^ters,  the  descent  of  the  crown,  and  lands  of  the  kingi  shall  ne  to  his 
eldest  daughter  only.     Co.  L.  15.  b. 

So,  if  he  dies  without  issue,  or  brother,  having  several  sisters,  it  aihall  be  to 
the  eldest.     Ibid. 

If  be  has  a  son  and  a  daughter  by  one  venter ^  an^  a  son  by  another,  and  the 
eldest  son  enters,  and  dies,  the  other  son  shall  have  ^it,  and  not  the  daughter 
of  the  whole  blood ;  (or  possessio  fratris^  or  half  blood,  does  not  take  place* 
Ibid. 

If  a  king)  by  descent  on  the  part  of  bis  mother,  purchases  land  to  him  and  . 
his  heirs,  it  shall  descend  with  the  crown  to  the  heir  of  the  part  of  the  mother, 
and  not  to  the  heir  of  the  part  of  bis  father.     Ibid. 

[The  rule  that  the  half-blood  shall  not  inherit,  does  not  affect  the  succes- 
sion to  the  erown.    Lofil.  398.] 

(A  3.)  By  act  of  parliament 

So,  the  descent  or  succession  of  the  crown  may  be  limited  by^ct  of  parlia- 
ment.    Vide  Parliament,  (H  18,  19.) 

So,  by  the  st.  4  &  6  An.  8.  &  6.  An.  7.  if  any  shall  maliciously,  advisedly, 
and  directly,  by  writing  or  printing,  maintain  that  the  king  and  parliament  of 
this  realm  cannot  make  laws  to  bind  the  crown  of  this  realm,  and  the  de- 
scent, limitation,  inheritance,  and  goverment  thereof,  he  shall  be  guilty  of 
high  treason. 

And  if,  by  preaching,  teaching,  or  advised  speaking,  he  so  maintain,  'he 
shall  incur  a  /^nemimtre. 

So,  qualifications  may  be  required  of  him  who  shall  be  admitted  to  the 
possession  of  the  crown,  for  want  of  which  he  shall  be  excluded. 

By  the  st.  I  W.  &  M.  2  Pari.  2.  every  person,  who  shall  be  reconciled  to, 
or  bold  communion  with  the  church  of  Rome,  or  profess  the  popish  rel^on^ 
or  onarry  a  papist,  shall  be  excluded,  and  for  ever  incapable  to  inherit  or  en* 
joy  the  crown,  &c»  And  in  such  case,  the  people  are  hereby  absolved  from 
their  allegiance,  and  the  crown  shall  be  enjoyed  by  such,  being  protestants, 
as  should  have  enjoyed  the  same  if  the  person  so  reconciled,  &c.  were  nat- 
urally dead. 

And  every  king,  on  the  first  day  of  his  first  parliament,  or  at  bis  corona- 
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iioo,  which  shall  fiVst  happen,  ahall  repeat  and  subscribe  the  declaration 
against  popery  in  the  st.  30  Car.  3. 

So,  b^  the  St.  12  &  13  W*  3. 2.  ereiy  one  who  succeeds  to  the  crown  by 
fhe  limitation  of  the  same  statute. 

And  by  the  same  statute,  erery  one  who  shall  hereafter  come  to  the  pos- 
session 01  the  crown,  shall  join  in  communion  with  the  church  of  England, 
a«d  not^  out  of  his  realms  (repealed  by  I  Geo.  1.  stat.  3.  ch.  51.)  without 
consent  m  parliament. 

So,  the  Kin^  cannot  subject  his  kingdom  to  the  pope,  or  any  other,  or  to 
the  payment  of  a  yearly  tribute  to  him,  without  the  assent  of  the  [^llords 
and  commons.  3  Ed.  1.  2  Rol.  163.  L  35.  R.  i^  Pari.  40  Ed.  3.  4  Inst.  13. 

(B)  THE  STYLE  OF  THE  KING. 

The  style  of  the  king  is  not  parcel  of  his  name. 

Yet,  upon  the  omission  of  an  usual  part  of  the  style,  a  writ  shall  be  quash* 
ed  ;  as,  an  omission  of  Scotia  ,  &q.     2  Lev.  223. 

WUliam  the  Conqueror  was  styled  Will.  Rex^  or  W.  Rex  Anglorum,  Co. 
L.  7.  a. 

W.  Rnfus,  W.  Rexj  or  Rex  Anglorum^  or  Dei  Gratia  Rex  Anghrum,  Co. 
L.  7.  a. 

Hen.  1.  and  Stephen,  Hen.  or  Steph.  Rex  Anglorum.  or  Dei  Gratia  Rex 
Anglorwn.     Ibid. 

Mawd,  MatHdiSf  hnperatrix,  H.  Regis  FUia^  et  Anglortun  Damina.     Ibid. 

Hen.  3.  H.  Rex  AngluZj  Dux  Norman,  et  Atjuitanim^  et  Comet  Andergovicu 
Ibid. 

So,  Ric.  1  and  K.  John  ;  but  the  last  added  Dominus  Hibemia*  Co.  L. 
7.  b. 

Hen.  3.  had  his  style  as  K.  John,  till  the  44th  year  of  bis  reign,  when 
he  was  styled  only  Rex  Anglia^  Dominus  IRhemim^  and  Dux  Acquitania* 
Ibid. 

So,  Ed.  1.  2,  and  3.  till  the  13th  year  of  his  reign,  when  he  was  styled 
Edw.  Dei  Gratia  Rex  Anglia  et  Franda^  et  dominus  Hibemim.     Ibid. 

So^  R.  2  Hen.  4.  and  Hen.  5.  till  the  8th  year  of  his  reign,  when  he  was 
styled  Henricus  Rex  Anglu$.  Hares  et  Regem  Francia,  et  Dominus  Hibemict* 
Ibid. 

Hen.  6.  was  styled  H.  Dei  Gratia  Rex  Anglice  et  Franeim,  et  Dominus 
HibemiiB.     Ibid. 

After  his  restoration  he  added,  ab  Inchoalione  Regni  sui  49,  et  Recaption. 
ReguB  Potestatis  1 .     Ibid. 

So,  Edw.  4.  Ric.  3.  and  Hen.  7.  were  styled  as  Hen.  6.  before  his  depo- 
sition.    Co.  L.  3.  b. 

And  Sovereign  Lord,  Liege  Lord,  Highness,  or  Kingly  Highness,  were 
appellations  used  to  the  king  before  the  time  of  Hen.  4.  to  whom  Grace 
was  attributed.  Excellent  Grace  to  Hen.  6.,  Majesty  to  Hen.  8.  Co.  L.  7.  a% 

Hen.  8.  was  styled  H.  Dei  Gra.  Rex.  Angl.et  Fran,  et  Dominus  Hibern. 
in  the  beginning  of  his  reign.     Co.  L.  7.  b. 

In  the  10th  year  of  his  reign,  he  added  Octavus.  Hen.  Octavw  Dei  Gra.. 
&€.    Ibid. 

la  the  13th  year,  he  added,  Ftdei  Defensor.     Ibid. 

In  the  22d  year,  €upremum  Caput  Ecclesia  Anglicania.    Ibid. 

Tn  the  33d  year  he  was  styled,  FI.  8.  Dei  Gr.  Ang.  Franc,  et  Hib.  Rex, 
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!Fidei  Defknsor^  et  in  Terra  Eccle$uB  AngHcanm  et  Hibem^  Supremum  CSopitf • 
Co.  L.  ?•  b.,  and  this  bj  the  st.  35  H.  8.  3.  4  Inst.  344. 
'    So,  Ed.  6.  and  Manr,  in  the  beginning  of  her  reign ;  but  sho  soon  omitted 
Supremum  Caput,     Co.  L*  ?•  b.  • 

After  her  marriage  with  Philip,  the  style  was  Phil.  &  Maij,  Dei  Oram 
Rex  et  Reg,  An^lia^  Dranoia^  Neapolis.  HierosoL,  et  Hibem,f  Fiaei  Drfentwr. 
Princip.  Hispan,  etScidL^  Archd.  Austria  Duoes^^c. 

[*]Q.  Eliz.  was  styled  Eliz.  Dei  Oratia  Anglia,  IVancimy  et  IBbemia  Re^ 
gina  Fidei  Dtfensor, 

So,  Jam.  K,  Cha.  1  &  S.,  Jam.  3.  &c.  each  was  styled,  Dei  Gratia  An-- 
glia^  Scotia^  Franciq^^  e\  Hibemia  H^x,  Fidei  jpefinspr, 

(C)  CORONATION. 

Coronation  is  the  usual  ceremony  |br  the  inaugaratiou  of  the  king. 

William  the  Conqueror,  and  his  successors,  were  aU  corona  insignitw 
Brad.  190.  217.  233.  298.  421.  462.  522. 

.  At  the  time  of  the  coronation,  the  consent  of  the  people  was  usually  asked* 
Bra.  190. 

So,  an  oath  was  usually  required  of  th^  king,  ^o  do  justice,  maintain  the 
peace,  the  laws  and  liberties  of  the  church  and  kingdom.  Bra.  190.  31 7* 
234.  421.  522.     Bract.  1  b.     Stamf.  P.  C,  99.  a. 

And  sometimes,  by  his  oath,  be  was  bound  to  do  some,  particular  things  ; 
as^Stephen^    Bra.  272. 

By  the  st.  1  W.  &  M.  6.  every  king  and  queen  of  this  realm,  at  the  coto- 
nation,  shall  swear  to  govern  according  to  the  statutes,  laws,  and  customs  of 
the  re^lm :  to  cause  law,  and  justice  in  mercy,  to  be  executed  ;  to  maintain 
the  laws  otjQod,  the  prptesti^nt  religion  established  by  law,  the  rights  and 
privileges  of  the  cleigy. 

And  by  the  st.  12  &  13  W.  3.  2.  every  king  and  queen,  who  succeeds  to 
the  crown  by  virtue  of  the  said  act,  shall  have  the  coronation-oath  adminia- 
tered  to  him  at  bis  coronation,  pursuant  to  the  said  act. 

But  the  king  is  cojnpleto  before  his  coronation.    Yi4e  ante,  (A  1  •) 

(D)  DIGNITY  OF  THE  KING. 

'^  The  ki^g  of  England  has  two  caps^cities,  natural  and  poHtio.    7  Co.  10,  a. 
Calvin.     Fl.  Com.  213, 

In  respect  of  his  politic  capacity,  the  king  never  dies.  7  Co.  10.  b.  Calvio. 

So,  die  king  never  has  disability  by  infancy  or  nonage.  7  Co.  12.  a« 
Calvin.     R.  PI.  Com.  213. 

So,  if  the  king  be  attainted  for  high  treason ;  when  the  crown  descends 
or  comes  to  him,  the  attainder  is  discharged,  and  he  is  able  ipso  faciOf  when 
be  takes  upon  him  to  be  king.     R.  1  H.  7.  4.  b.  ' 

So,  the  king  cannot  be  seised  to  the  use  otf  or  in  trust  for  another. 
Lane,  54. 

And  therefore,  if  a  trustee  be  attainted  for  treason,  the  king  shaU  have 
bis  ipoiety  or  share  to  himself  discharged  from  the  trust.     R.  Lane,  54. 

So,  th^  king  is  supreme  within  his  realm.     Vide  Prserogative,  (D  17.) 

The  crown  of  England  is  an  imperial  crown.  Dav.  61.  a.  by  the  st.  24 
H.  8.12. 

By  tl\e  st.  16  R.  2.  5.  it  was  declared  (hat  the  crown  of  England  I^th 
been  so  free  at  all  times,  that  it  hath  been  in  no  earthly  Subjection^  but  im* 
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mediately  subject  to  God  touchiDg  the  regality  of  the  same  crown^  and  to  no 
other. 

So,  the  dignity  of  the  kingcontinaes,  though  he  be  id  a  foreigo  realm.  7 
Co.  15. b.  .Calvin. 

A  felony  or  other  ofiencein  the  king^s  palace,  if  he  be  at  Paris,  &c.  shall 
be jHinisbed  by  the  marshal  of  the  Abrsnalsea.     7  Co.  1 5.  b. 

[^ISo,  if  a  foreign  king  be  in  England,  he  shall  he  allowed  the  title  and 

?riviii^  of  a  king  ;  for  stprema  et  infima  dignitas  est  universalis.     7  Co. 
5.  b. 

And  therefore  he  ought  to  sue,  and  shall  be  saed  by  the  name  of  king ; 
otherwise  the  writ  abates.     Ibid. 

But  a  foreign  king  shall  be  subject  to  the  laws  here. 

(E  1.)  COUNCIL  OP  THE  KING. 
The  king  has  several  councils.    Co.  L.  1 10.  a. 

(E  8.)  Privy  councfl. 

Formatters  of  state  the  king  has  his  privy  council.     Co.  L.  1 10«  a. 

(£  2  a.)  Pre$ident  of  the  council. 

By  letters  patent  one  has  been  constituted,  from  ancient  times,  president 
of  the  council  durante  betieplacito.     4  Inst.  56. 

In  the  time  of  king  John  there  was  a  president  of  the  council.     4  Inst.  55. 

And  thefe  was  in  several  subsequent  reigns,  except  in  the  time  of  queen 
Elizabeth.     4  Inst*  55. 

By  the  at.  31  H.  8.  20.  the  president  of  th^  council  shall  be  associate  in 
all  acta  appointed  by  tl^e  statute  to  be  done  by  the  chancellor,  treasurer,  or 
privy  seaj ;  as,  naming  sheriSs,  setting  prices  of  wines,  &c. 

He  ou^t  to  attend  the  king's  person,  to  represent  to  him  the  affairs  of  the 
council.     4  Inst.  55. 

(E  3.)  The  residue  of  the  council* 

The  residue  of  the  council  consists  of  such  a  number  as  the  king  pleases. 
4  Inst.  53. 

And  by  the  custom  of  the  realm,  upon  summons  to  the  council,  and  tak- 
ing the  path  of  a  privy  counsellor^  each  of  them  continues  of  the  council 
during  the  king's  life  Mritt|out  letters  patent  or  other  grant.     4  Inst.  54. 

(E  4.)  The  duty  of  a  privy  counselloF. 

A  privy  councellor  by  his  oath  is  required,  as  far  as  discretion  suflfers,  tru- 
ly to  counsel  the  king,  in  all  matters  treated  in  the  counsel,  or  by  him  as  the 
king's  counsellor.     3  Rush.  967. 

And  in  all  things  th^jt  may  be  for  the  king's  honour  and  behoof,  and  to  the 

1;ood  of  his  realm  and  subjects,  without  partiality,  not  leaving  so  to  do  for 
ove,  meed,  doubt,  or  dread  of  any. 

To  keep  secret  the  king's  council,  and  all  communed  in  council,  without 
pobiishing  it  by  word,  writing,  or  otherwise,  to  any  out  of  the  council,  or  to 
^ny  ofthe  same  council,  if  it  touch  him. 

Kor,  for  gift,  meed,  Or  promise,  to  promote,  favour,  or  hinder  any  matter 
treated  or  done  in  council. 

To  help  with  all  his  might  tbe  same  council  in  Ml  that  shall  he  thought 
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hj  it  for  tbe  UDiTersal  good  of  the  king  and  bis  land,  and  (he  peace  of  the 
same. 

To  withstand  any,  of  what  degree  soerer,  that  shall  attempt  or  intend  the 
contrary. 

And  generally  to  do  all  a  good  connsellor  ought  to  do  to  his  sovereign.  4 
Inst*  54. 

S*]They  ought  to  consult  of,  and  for  the  public  good ,  the  honour,  safety 
profit  of  the  realm.     4  Inst.  53. 

Each  of  them  ought  to  be  expert,  provident  for  the  king,/>arct»  $ui  nee 
avidug  alienu     4  Inst.  63. 

[Offering  money  to  a  privy  counsellor,  to  procure  the  reversion  of  an 
omce  in  the  colonies,  of  the  gift  of  the  crown,  is  a  ipisdemeanor  at  common 
law,  punishable  by  information,  even  though  it  is  a  saleable  office.  4  B.  M» 
S494.] 

By  tbe  st.  13  &  13  W.  3.  2.  after  the  limitation  settled  by  this  act  takoi 
effect,  all  resolutions  taken  in  council  shall  be  signed  by  such  of  tbe  council 
as  shall  advise  and  consent  to  the  same. 

And  all  matters  relating  ib  the  well-governing  of  this  kingdom,  properly 
cognizable  in  the  privy  council  by  the  laws  and  customs  of  this  realm,  shall 
be  transacted  there.     But  by  tbe  st.  4  &  5  An.  8.  these  clauses  are  repealed. 

(E  6.)  The  power. 

The  privy  council  may  commit  a  criminal,  as  an  incident.     Skin.  597. 

So,  any  of  the  privy  council.     Semb.  5  Mod,  81.     Skin.  599. 

So,  a  secretary  of  state.     Skin.  598. 

And  the  commitment  mky  be  to  a  messenger  till  examination,  or  for  a  lit* 
tie  time,  till  a  removal  to  gaol.     Skin.  599. 

[Before  3  Car.  1.  all  privy  counsellors  exercised  the  power  to  commit ; 
they  then  disused  it,  but  still  prescribed  to  commit /)er  mandatum  regis  ^ 
buttha^fi^st  power  was  not  warranted  ;  they  ought  only  to  commit  in  coud* 
eil,  not  out  of  it.  The  mandatum  regis  is  only  his  mandate  in  council.  2 
Wila.  275.1 

^  But  by  the  st.  ,16  Car.  1.10.  the  king  or  privy  council  have  not  jurisdic« 
tioo,  &c.  by  bill,  petition,  &c.  to  draw  into  question,  determine,  or  dispose 
of  the  lands,  tenements,  goods,  or  chattels  of  any  subject. 

So,  tbe  privy  coupcil  cannot  lay  an  imposition,  tallaee,  or  chai^ge  npon 
the  subject  in  any  manner.     2  Rol.  174.  I.  10.  Vide  Pariiament,  (H  9,  &c.) 

[The  king  in  council  cannot  decree  in  personam  in  England,  (except  in 
some  criminal  matters,)  therefore  cannot  decree  'an  agreement  that  is  did* 
puted.     1  Vesey,  444.J 

(The  law  committee  of  the  privy  council  cannot  send  a  case  to  a  court  of 
law  for  their  opinion.     Dougl.  344.] 

(F)  THE  QUEEN. 

(F  1.)  The  privileges  of  a  queen  consort. 

The  queen,  consort  of  the  king,  is  a  person  exempt  by  the  common  law^ 
and  has  capacity  to  sue  and  be  sued  alone  without  the  king.  Co.  L.  133.  a. 
Vide  Action,  (B  2.) 

So,  she  has  capacity  to  take  lands  and  tenements  by  grant  to  her  from  Ae 
king  himself.    Co.  L.  133.  a.     2  Rol.  313. 1.  20. 
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So,  she  may  make  grants,  and  take  estates  by  herself,  without  the  king. 
Co.  L.  1 33.  a.     2  Rol.  213.  K  30.    4  Co.  33.  b. 

She  may  give  a  bond  or  other  specialty.    2  Rol.  21 3. 1.  25.  ^ 

So,  the  queen  has  privilege,  that  she  shall  not  be  amerced.  Co.  L.  133.  a* 

r*]Nor,  find  pledges.    Co.  L.  1 33.  a. 

Nor,  pay  toll.     Co.  L.  1 33.  b. 

So,  the  queen  has  the  disposition  of  her  servants,  exclusive  of  the  king. 

And  therefoffe,  if  the  king  gnints  to  another  to  be  saddler  to  the  queen,  it 
will  be  void  ;  for  he  ought  to  be  a  servant  to  the  queen  by  her  own  grant. 
Dub.  2  Rol.  213. 1.42. 

So,  sometimes  the  king  grants  that  she  shall  have  the  same  remedy  as  the 
king  for  the  recovery  of  her  debts.     Mad.  247. 

(F  2.)  Aurum  regina. 

So,  by  the  common  law,  there  is  a  duty  to  the  queen  consort,  procentefn 
tnareisj  una  marca^  de  tis,  qui  spontt  se  ohligant  to  the  king.     12  Co.  21. 

It  is  called  the  tenth  part.    Bio.  Nom.  Verb.    Queen  Gold. 

And  therefore,  if  a  subject  aponU  se  obligat  to  pay  money  to  the  king  for 
license  to  alien,  or  purchase  m  mpr^matn,  this  duty  accrues  to  the  queen. 
R.  12  Co.  22. 

Or,' for  the  grant  of  a  fair,  market,  or  other  franchise,  or  liberty  granted 
by  the  king  de  novo.     12  Co.  22. 

Or,  for  the  restitution  of  liberties.     Mad.  240, 24 1 . 

But  it  is  not  due  upon  a  fine  to  the  king  by  judgment,  or  for  an  alienation, 
€Hr  otherwise  for  money  paid  to  the  king  by  compulsion.     R.  12  Co.  21 . 

Nor,  for  money  paid  to  the  king  in  consideration  of  a  lease,  or  grant  of 
possessions,  or  any  revenue  of  the  king.     R.  12  Co.  21. 

Nor,  for  money  paid  for  the  grant  of  a  fair,  market,  waifs,  fcc.  or  other 
franchise  m  e^^e.     12  Co.  22. 

Nor,  for  money  given  by  a  subject  to  the  king,  ex  gratia  :  for  he  is  not 
bound  to  this.    R.  12.  Co.  21. 

(F  S.)  Queen-dbwager. 

The  hospital  of  St.  Catherine  was  founded  by  Eleanor  dowager  of  K.  H» 
3.  with  reservation  of  the  patronage  sibi  et  reginis  succtdtniibus ;  where- 
fore the  queen  dowager  shall  always  have  the  nomination  of  a  master,  when 
there  is  not  a  queen  consort  in  esse.     R.  Ca.  Ch.  215.  Skin.  15. 

So,  though  there  be  a  queen  consort.     Per  Hale,  Ca.  Ch.  215. 

SO|  if  a  queen  consort  grants,  it  is  not  determined' when  she  becomes  dow« 
ager.    R.  Skin.  15. 

(G.  a.)  ISSUE  OF  THE  KING,  THE  PRINCE. 

The  eldest  son  and  heir  apparent  of  the  king  is  called  the  prince,  quasi 
primus  post  regem.    Dod.  Noby.  9. 

Kinff  Ed.  3.  by  his  charter  18  Mart.  7  Ed.  3.  at  Pontefract,  created  his 
80D  Edward  the  Black  Prince  (then  but  three  years  of  age)  Comilem  com. 
palat.  Ccstries^  habend.  sibi  et  haredibus  suis^  regibus  Anglia.     4  Inst.  244. 

By  charter  17  Mart.  1 1  Ed.  3.  he  created  him  duke  of  Cornwall,  habend. 
eidem  duct,  et  ^sius,  et  hceredum  suorum,  regum  Anglia,  Jiliis  primogeniiis, 
et  dicti  loci  ducibus  in  regno  Anglia  hcereditarie  successuris.  Which  charter 
was  established  by  authority  of  parliament.  R.-  8  Co.  The  Prince's 
caae,  IS. 
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[^JBj  charter  established  by  authority  of  parliament  17  Ed.  3*  be  created 
him  Principem  Wallia^  habtiut.  sibi  et  haremma  suisy  regUfUS  AnglicSy  imptr* 
petuumj  and  iDvested  him  by  a  chaplet  of  gold,  a  cold  ring,  and  a  silver  waod 
juxla  moreniy  but  now  a  golden  wand  is  used.     4  Inst.  -243. 

And,  therefore,  every  first-born  son  of  such  a  king,  as  is  heir  to  the  Black 
Prince,  immediately  upon  the  advancement  of  his  father  to  the  crown,  shall 
be  duke  of  Cornwall  in  the  life  of  his  father,  (to  whom  he  is  heir  apparent,) 
without  other  creation.     R.  8  Co.     The  Prince's  case,  16*  b.  S9.  b* 

And  shall  have  a  fee-simple  in  such  dukedom,  and  the  possessions  o(  the 
duchy,  though  it  does  not  descend  according  to  the  rules  of  the  common 
law.     R.  8  Co.     The  Prince's  case,  27^ 

And  bis  wife  shall  be  endowed.     8  Co.  The  Prince's  case,  7. 
jSo,  if  the  prince  be  created  Princeps   Walliasj  or  Comes  Cestria^  he  has  a 
fee-simple,  though  it  be  limited  to  him  and  his  heirs,  kings  of  England. 

But  the  Prince  shall  not  be  Prince  of  Wales,  or  Earl  of  Chester,  till  crea- 
tion ;  for,  upon  his  death,  or  advancement  to  the  crown,  these  dignities  are 
merged  and  extinct  in  the  crown.     4  Inst.  243.     1  Bui.  133. 

And  the  patent  of  creation  shall  be  inroUed  in  B.  R.     1  Bui.  133. 

So,  if  the  first-born  son  of  the  king  dies  in  the  life  of  his  father,  his  first* 
bom  son  shall  not  be  Duke  of  Cornwall  without  a  special  creation,  though 
he  be  heir  apparent  to  the  crown ;  for  he  is  not  the  first-born  son  of  a  king 
of  England.     R.  8  Co.  29,  30.  The  Prince's  case. 

So,  the  first-bom  daughter  of  the  king  shall  not  be  Duchess  of  CornwaU» 
though  she  be  heir  presumptive  to  the  crown  ;  for  it  must  be  a  son.  R.  8 
Co.  30.  a.     The  Prince's  case. 

So,  if  the  king's  eldest  son  dies,  his  second  son,  though  he  be  heir  appar- 
ent, shall  not  he  Duke  of  Cornwall,  without  a  special  creation  ;  for  he  waa 
not  the  first-bora  son.     8  Co.  30.  a.     The  Prince's  case. 

The  Prince  shall  be  immediately  seised  of  the  duchy  of  Cornwall,  and  all 
jpoSsessions  belonging  thereto. 

But  till  a  prince  is  born,  the  king  is  seised  of  all  the  possessions. 

So,  if  there  be  not  a  queen  consort,  or  dowager,  the  king  shall  be  seised  of 
all  their  possessions.     R.  Ca.  Ch.  215. 

So,  the  king  may  present  to  an  advowson,  and  his  clerk  continues  after  a 
prince  is  born.     Oa.  Ch.  215.  r 

So,  if  he  nominates  the  master  of  an  hospital,  &c.     R.  Ca.  Ch.  215. 

Yet,  a  lease  for  years  by  the  king,  determines  by  the  birth  of  a  prince. 
Ca.  Ch.  215. 

The  prince  of  Wales  had  many  privileges  allowed  him  by  the  law. 

[Revival  of  information  by  his  attorney-general  at  his  death.  Wightvr. 
134.] 

The  prince,  as  well  as  the  king,  has  used  to  send  letters  to  the  exchequer, 
for  favour,  or  excuse  to  his  attendants.     Mad.  626. 

So,  a  grant  by  the  king  to  the  prince  does  not  make  an  alienation  from  the 
crown  ;  for  the  land  continues  parcel  of  the  crown*     Pal.  89. 

[(G  b.)  MARRIAGE  OF  THE  ROYAL  FAMILY.] 

[Vide  12  G.  3.  c.  11.] 

If  the  king  be  absent  out  of  the  realm,  he  by  his  letters  patent  may  r*]con- 
stitute  one,  or  more,  to  be  cueios  regni  in  his  absence.     2  Inst.  26.  4  Inst.  6« 

And  he  shall  be  called  the  chief  uisiicitr^  or  guardian  of  the  realm.  Mad. 
21,22. 
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(H)  GUSTOS  REGNI- 
(H  L)  The  authority  of  the  cttfto^. 

The  chief  jus  ticier  presides  in  all  cases  criminal  and  civil,  and  in  the  ex- 
chequer.   Mad.  31  • 

He  holds  pleas,  lets  the  king's  manors,  Sic.  and  makes  allowances  to  ac- 
countants in  the  exchequer.     Mad.  1 35. 

Such  custos,  or  guardian,  is  qxtasi  prorex*     2  Inst.  26. 

And  may  summon  a  parliament  in  the  king's  absence.  3  Inst.  26.  Vide 
Parliament,  (£  1.) 

But  there  ought  to  be  a  special  commission  to  him  to  hold,  and  proceed 
in  parliament.     4  Inst.  6. 

The  writ  of  summons  to  parliament  shall  be  tested  by  him.     4  Inst.  6. 

All  original  writs  shall  be  tested  by  him.     2  Inst.  26. 

By  the  st.  8  H.  5.  1.  a  parliament  held  by  writ  ofsummons  from  the  guar- 
dian of  the  realm,  when  the  king  is  abroad,  shall  not  be  dissolved  by  arrival 
of  the  king. 

ASSENT  OF  THE  KING. 
Vide  Parliament,  (L  42.) 

KING'S  BENCH* 
Vide  Courts,  (B  1,  &c.) 

KING'S  CHARTER. 
Vide  Trade,  (B—Dl.) 

« 

KING'S  GRANT. 
Vide  Gkant,  (G  1,  &c.) — Ireland,  (D). 

KING'S  JUSTICES. 
Vide  Justices,  (K  8.) 

KING'S  PROTECTION. 

Vide  Abatement,  (F  11.) 

KING'S  TENANT. 
Vide  Alienation,  (A  1,  2.) 

Vide  more  concerning  the  King,  in  Action,  (B  l.-^C  1.) — Administration, 
(B  3.) — Ancient  Demesne,  (C  J .) — Ann,  Jour,&  Wast. — Assignment,  (D.) 
— ^Chase,  (A  1,  2.)— Condition,  (A  3.)— Copyhold,  (S  12.)— Dett, 
(G  1,  &c.) — Dismes,  (C  3.-— E  3.  7.) — Ecclesiastical  Persona,  (A). 
— Ejglise,  (H  5,  6.  8.)— Execution,  (B  l,&c.)— Hospital,  [*3(B—C.) 
— Idiot,  (C— D  4.)— Justices,  (K  1,  &c.)— Money,  (B  5,  &c-)— Officer, 
(K  10.)— Pardon  (A).— Parliamfunt,  (D  1.— F  1,  2.— G  10.— H  2.4. 
Vol.  VII.  SO  [*304] 
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20.  24 ^L  to.  34.  42,— R  8.)— Patent,  (A— C  1 ,  &c.)— Praerogative  per 

totum.— PrsBScriptian,  (P    1 .)— Tenure.— Viscoftnt,  (C  5.)— Visitor,  (A 

K)_War,  (B  1,  &c.) 

ROYAL  MINES  AND  FISHES. 

Vide  Prjbrooative,  (D  50.) 

SABBATH. 

Vide  Temps,  (B  3.) 

SACRAMENTS. 

(A)  THE  SACRAMENTS ;  HOW  ADMINISTERED,  infra. 

(B)  DIVINE  SERVICE,  infra. 

(C)  WHO  MAY  ADMINISTER,  p.  305. 

(D)  REMEDY  FOR  NOT  DOING  IT.  p.  305. 

(B)  PENALTY  FOR  NEGLECT  OF  THE  SACRAMENT  AND  OF 
DIVINE  SERVICE,  p.  306. 

(F)  PROFANATION,  p.  307. 

(A)  THE  SACRAMENTS ;  HOW  ADMINISTERED. 

6j  the  at.  1  Ed.  6.  1.  the  blessed  sacrament  shall  be  ministered  to  the 
people  in  both  kinds,  except  necessity  othermse  require.  Revived  bj  the 
St.  1  El.  1.  s.  14. 

Bj  the  St.  1  El.  2.  and  13  &  14  Car.  2.  4.  all  ministers,  &c.  shall  admin-^ 
ister  both  sacraments  according  to  the  order  and  form  of  the  book  of  Com- 
mon Prayer,  &c. 

And  bj  the  st.  1  El.  3.  all  laws,  &c.  whereby  othec  administration  of  sacra- 
ments is  established,  shall  be  void. 

By  the  St.  24  H.  8. 1 2.  all  prelates,  pastors,  Szc.  shall  minister  sacraments, 
&c.  to  ail  subjects  of  the  realm,  notwithstanding  citation,  inhibition,  &c. 
from  the  see  of  Rome,  &c.,  and  he  who  by  occasion  of  such  inhibitioo,  &c. 
refuses  to  administer  them,  shall  have  a  year's  imprisonment,  and  fine  and 
Fansom  at  the  king's  will. 

(B)  DIVINE  SERVICE. 

By  the  st.  1  El.  2.  and  13  &  14  Car.  2.  4.  all  ministers  in  cathedral,  par- 
ish church,. or  other  place  of  public  worship,  (except  a  congregation  tolerat- 
ed by  the  st.  1  W.  &  M.  8.)  shall  be  bound  to  use  morning,  evening,  and  all 
other  public  prayer,  in  the  order  and  form  prescribed  by  the  Book  of  Com- 
mon Prayer,  &c.  And  all  laws,  whereby  other  service  or  common  prayer 
is  established,  shall  be  void. 

»jAnd  by  the  st.  1 3  &  1 4  Car.  2.  4.  s.  1 7.  no  other  form  shall  be  used. 

"iy  the  St.  S4  H.  8.  12.  he  who,  by  occasion  of  rnhibitton,  citation,  &c. 
from  the  see  of  Rome,  &c.  shall  refuse  to  use  divine  service,  &c.  shall  have 
a  year's  imprisonment,  and  &ae  and  ransom  at  the  king's  will. 
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JifHl9  9Ul  HYp  ?•  if  any  parson,  vicar,  &^.  refuge  to  use  the  common 
pmyer*  or  Ufe  other  foroa,  for  the  first  offence  he  shall  forfeit  a  year's  profits 
of  (ill  hiy  fpiritua)  promotions,  and  six  months'  imprisonment  without  hail  ^ 
for  th^  9i&^ni  ofieoce  sha)!  be  deprived  and  sufier  ayear's  imprisonment ;  for 
the  third  offence  shall  be  deprived  and  imprisoned  for  life. 

But  it  is  not  sufficient  to  say,  that  he  used  alias  preces  aut  alio  modo,  un- 
less b^  use4  others  in  lieiii  <^f  the  common  prayer.     R,  3  Mod.  79. 

(C)  WHO  MAY  ADMINISTER. 

By  the  st.  13  &  14  Car.  2.  4.  s.  14.  no  person,  not  having  then  episcopal 
ordination,  shall  administer  the  Lord's  supper  before  he  shall  be  ordaiited 
priest,  according  to  the  form  prescribed  by  the  book  of  common  prayer, 
on  pain  of  10o7. ;  a  moiety  to  the  king,  of  the  other  moiety,  half  to  the 
poor,  half  to  him  that  shall  sue,  &c. 

(D)  REMEDY  FOR  NOT  DOING  IT. 

By  thest.  1  EkI.  6.  1.  the  minister  shall  not,  without  lawful  cause,  deny 
the  sacrament  to  any  that  desire  it. 

So,  a  parson  cannot  demand  a  fee  for  administering  the  sacraments  ;  as, 
for  a  christening  ;  for  no  fee  can  be  due  but  by  special  custom.    1  Sal.  33?. 

Nor,  can  it  be  due  by  custom,  where  the  christening  is  in  another  parish. 
Ibid. 

Or,  at  another  place  or  chapel,  by  another  person  in  the  same  parish. 
R.  1  Sal.  333. 

By  thest.  2  & 3  Ed.  6.  1.  (revived  upon  the  repeal  of  the  st.  1  Ma.  S. 
made  by  the  st.  1  Jac.  25.)  and  by  the  st.  1  El.  3.  applied  by  the  st.  13  & 
14  Car.  2.  4.  to  the  form  then  introduced,  if  any  minister  refuse  to  use  the 
common  prayer,  or  use  open  prayer  or  sacraments  in  other  form,  or  preach 
or  speak  in  derogation  of  it,  for  the  first  offence  being  convicted  at  the  next 
sessions  by  verdict,  cohfession,  or  notoriety  of  the  fact,  he  shall  lose  a 
year's  profit  of  all  his  spiritual  promotions,  and  be  imprisoned  six  months 
without  bail;  and  if  he  have  no  spiritual  promotion,  twelve  months  ;  for 
the  second  offence  shall  be  deprived  ipso  facto  of  spiritual  promotions, 
and  suffer  a  year's  imprisonment,  or,  having  no  spiritual  promotions,  dur- 
ing life  ;  for  the  third  offence  shall  be  deprived  and  suffer  imprisonment 
for  life. 

By  the  st.  13  &  14  Car.  2.  4.  every  minister,  &c.  in  two  months  after  pro- 
motion, shall  read  and  declare  assent  to  the  common  prayer,  or  be  ipso  facto 
deprived  of  all  ecclesiastical  promotions. 

And  every  incumbent,  who,  having  a  curate,  shall  not  read  the  common 
prayer  publickly  once  a  month,  being  convict  on  confession,  or  oath  of  two 
witnesses  before  two  justices  of  peace  forfeits  for  every  offence  5/.  ;  on  non- 
payment in  ten  days,  to  be  levied  by  distress  and  sale  to  the  use  of  the  poor. 
Vide  ante,  (A— B). 

r*l{E)  PENALTY    FOR  NEGLECT  OF  THE  SACRAMENT  AND 

OF  DIVINE  SERVICE. 

By  the  st.  5  &  6  Ed.  6.  1.  all  persons  shall,  resort  (having  no  reasonable 
excQse)  to  the  parish  church,  or  usual  place  of  divine  service,  on  every  Sun- 
day and  holiday,  and  there  abide  during  common  prayer,  preaching,  and  oth- 
er servicci  on  pain  of  punishment  by  censures  of  the  church. 
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By  the  st.  1  El.  2.  he  shall  besides  forfeit  12rf.  for  every  ofifence,  to  be 
levied  by  distress  to  the  use  of  the  poer  ;  of  wbieb^ct  justices  of  oyer  and 
terminer  and  assize,  and  mayors,  &c.  of  corporations  have  cognizance  at  the 
next  sessions ;  and  by  the  st.  23  El.  l.any  justice  of  peace  within  a  year 
and  day  after  the  offence. 

By  the  st.  23  El.  1 .  he  shall,  over  and  above,  forfeit  20/.  for  every 
month's  absence  ;  and  on  certificate  in  B.  R.  by  the  ordinary,  or  a  justice 
of  peace,  of  a  twelvemonth's  absence,  shall  be  bound  to  good  behaviour 
with  two  sureties  in  200/.  till  conformity.  A  third  part  of  the  penalty  goes 
to  the  queen,  a  third  to  the  poor,  and  a  third  to  the  iqformer  ;  but  on  sub- 
mission at  the  sessions  at  the  trial  for  the  first  offence,  he  shall  be  discharg- 
ed. But  by  the  st.  29  El.  6.  the  conviction  shall  be  only  in  B.  R.  or  at  the 
assizes  ;  and  by  the  st.  35  El.  1.  the  penalty  shall  be  recovered  by  debt, 
&c.  in  B.  R.,  C.  B.,  orexchequer ;  yet,  by  the  stv  3  Jac,  4.  justices  of 
peace  at  sessions  may  enquire  of  all  offences  against  former  laws  for  not 
repairing  to  church. 

By  the  st.  29  El.  6.  and  3  Jac.  4.  on  an  indictment  at  the  assizes  or  sessions, 
for  not  repairing  to  church  or  sacrament,  proclamation  may  be  made  that 
the  party  render  himselfto  the  sheriff  by  the  next  assizes  or  sessions,  and 
if  he  appears  not,  his  default  shall  be  recorded,  and  there  shall  be  judg* 
ment  against  him,  as  if  convicted  by  verdict. 

By  thest.  3  Jac.  4.  the  I2rf.  for  every  Sunday  may  be  levied  by  one  jus- 
tice, on  confession  or  oath,  within  a  month  ader  the  fault,  by  distress  and 
sale  ;  and  for  want  of  distress,  by  imprisonment  till  payment. 

If  there  be  a  conviction  upon  the  st.  29  El.  6.  there  shall  be  no  informa- 
tion by  an  informer  afterwards  upon  the  st.  23  El.  K     Lane,  60. 

By  these  statutes,  if  a  person  be  convicted  for  ,a  monthly  absence  from 
church,  the  conviction  shall  be  certified  into  the  exchequer,  and  if  he  pay 
not,  within  Easter  or  Michaelmas  term  after,  20/.  for  every  month  in  the  in* 
dictment,  and  20/.  for  every  month  after,  without  other  indictment,  until  his 
conformity  or  death  i  process  may  go  out  of  the  exchequer  to  seize  all  his 
goods  and  two  parts  of  bis  lands  and  tenements. 

And  by  the  st.  3  Jac.  4.  the  king  may  either  accept  20Lper  mensem^  or  is- 
sue process  against  his  goods,  or  two  parts  of  his  lands  at  pleasure. 

By  the  st.  23  El.  1.  of  which  justices  of  the  peace  may  inquire,  he  who 
keeps  a  schoolmaster  who  resorts  not  to  divine  service  for  a  month,  or  is  not 
allowed  by  the  bishop,  forfeits  10/.  per  mensem^  and  such  schoolmaster  shall  be 
disabled  to  teach  youth,  and  suffer  a  year's  imprisonment.  And  by  the  3U 
f  Jac.  4.  he  who  retains,  forfeits  40s^  per  diem. 

By  the  st.  35  El.  1.  (declared  to  be  in  force  by  the  st.  16  Car.  2.  4.)  if  a 
person  above  sixteen,  who  hath  without  cause  absented  a  month  fromchurch 
0  persuade  any  other  not  to  resort  to  divine  service  or  communion,  [*lor  to 
impugn  the  queen's  authority,  he  shall  be  committed  without  bail,  till  he 
conform  ;  and  if  he  conform  not  in  three  mouths  an  request  by  the  bishop, 
a  justice  of  peace,  or  ministor  of  the  parish,  shall  at  the  assizes  or  quarter- 
sessions  abjure  the  realm,  and  forfeit  all  his  goods  and  lands  during  life ; 
which  abjuration  at  the  sessions  the  justices  shall  certify  to  the  assizes. 

By  the  st.  3  Jac.  4.  if  any  willingly  keep  or  harbour  in  his  house  or  ser- 
vice any  servant  or  stranger,  except  parent  or  ward,  who  shall,  without 
cause  forbear  for  a  mouih  together  to  resort  to  divine  service,  he  shall  for- 
feit lOLper  mensem. 

But,  by  the  st.  I  W.  ii  M.  18.  the  said  statutes  extend  not  to  dissenters, 
who  acknowledge  the  Trinity,  and  are  not  Popish  recusants,  who  shall  take 
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ibe  oaths  of  allegiaQce  and  supremacy,  and  subscribe  the  declaration  in  tb^ 
St.  30  Can  3.  st.  3*  or  shall  make  the  said  declaration,  and  the  declaration 
of  fidelity  and  profession  of  belief  there  prescribed,  which  the  justices 
of  peace,  at  their  quarter-sessions,  shall  administer  and  record,  and  who  shall 
go  to  any  open  religious  assembly  allowed  by  that  act. 

A  feme-covert  is  within  the  st.  1  El.  &  23  El.  and  an  information  lies 
against  the  husband.     Dob.  Sav.  25.     R.  3  Cro.  529. 

But  by  the  st.  7  Jac.  6.  if  she  does  not  conform  within  three  months  after 
conviction,  she  shall  be  committed  without  bail  by  two  justices,  &c.  till  con- 
formity, unless  the  husband  pays  10/.  per  month,  or  a  third  part  of  all  his 
lands  at  his  election. 

Yet,  this  Stat.  7  Jac.  is  no  excuse  upon  the  other  statutes.  R.  2  Cro. 
529. 

If  the  information  be  for  ten  months,  it  is  well,  though  an  absence  for  a 
year  be  alleged.     R.  2  Cro.  530. 

The  information  may  be  in  C.  B.  or  exchequer,  since  the  st.  28  (or  29) 
£1.  6.  as  well  as  in  B.  R.     Cpnt.  VI  Cot  60.  b.  6 1 .  a.     R.  ace.    Hob.  204. 

(P)  PROFANATION. 

By  the  st.  1  Ed.  6.  1.  if  any  deprave  or  use  contemptuous  words  of  the 
sacrament,  three  justices  of  the  peace  {quorum  vnis)  may  take  information 
by  two  witnesses  within  three  months,  bind  him  to  (he  quarter-sessions, 
where  he  may  be  indicted,  and,  if  convicted,  suSer  imprisonment,  fine,  and 
ransom,  at  the  king^s  pleasure. 

By  the  st.  2&  3  Ed.  6.  1.  and  1  El.  2.  ifany  minister  preach  or  speak  in 
derogation  of  the  common  prayer,  being  convicted  at  the  next  sessions  by 
▼erdict,  confession,  or  notoriety  of  the  fact,  he  shall  for  the  first  offence  lose 
a  yearns  profits  of  all  his  spiritual  promotions,  and  be  imprisoned  six  months 
without  bail,  and  if  be  have  no  spiritual  promotion,  twelve  months ;  for  the 
second  offence  shall  be  deprived  ipso  facto  of  spiritual  promotions,  and  suf- 
fer a  yearns  imprisonment,  or  having  no  spiritual  promotion,  during  life  ; 
for  the  third  offence  shall  be  deprived  and  suffer  imprisonment  for  life. 
And  ifany,  by  songs,  &c.  deprave  or  despise  the  common  prayer  book,  or 
cause  any  to  use  another  form,  or  interrupt  the  using  it,  or  the  ministration 
of  the  sacraments,  being  convicted  t^i  supra^  for  the  first  offence  he  shall  for- 
feit 100  marks,  or  on  non-payment  in  six  weeks  bo  imprisoned  six  months 
without  bail ;  for  the  second  offence  400  marks,  or  on  non-payment  [*]a 
year's  imprisonment ;  for  the  third  offence  all  his  goods  and  chattels,  and  im- 
prisonment for  life. 

As  to  profanation  of  the  Sabbath,  vide  in  Temps,  (B  S.) 

As  to  profanation  by  cursing  and  swearing,  &c.  vide  in  Justices  of  Peace, 
(B  23.) 

Vide  more  concerning  the  Sacrament,  in  Otficer,  (K  7.) 

SAFE  CONDUCT. 

Vide  Admiralty,  (E  8.) — Pr^roOative,  (D  5.) 

.  [SAINT  ALBAN'S.] 

[The  successors  of  ihe  modern  recorder  of  St.  Albans,  named  in  the 
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charter  of  Cha.  2.,  have  no  right  to^i^ota  4«puijv  the  power  Aenein 
given  being  confined  to  hiin»elf.     12  Eaat,  559.] 

rSAINT  ANDREW'S,  AND  SAINT  GEORGE'S,  HOL- 
^  BOttNj 

[Masters  in  chancery  are  not  rateable  tiiider  the  paving  act,  1 1  Geo.  3. 
c.  22.  for  their  apartments  in  Southampton  Buildings.     3  B.  &  P.  129.] 

[SAINT  DOMINGO.] 

[During  the  late  war,  such  ports  in  St.  Domingo  as  were  under  the  do- 
minion of  Cbri«tophe,  were  considered  neutral.     2  Taunts  344.] 

[SAINT  LEONARD,  SHOREDITCH.] 

[An  appeal  under  st.  8  Geo.  3.  c.  33.^  (relating  to  the  paving,  iic.  of 
St.  Leonard's  Shoreditch)  may  be  to  the  sessions,  either  of  London  or  Mid- 
dlesex.    4T.  R.  701.] 

[SAINT  MARTIN'S.] 

[A  collector  of  the  assessed  taxes  is  not  prohibited  firom  acting  as  a  com- 
mittee-man under  23  Geo.  3.  c.  90.  s.  4.,  for  paving  and  lighting  St.  Mar- 
tin's Parish.     1  M.  &  S.  482.] 

[SAINT  NICHOLAS,  DEPTFORD.] 

[The  St.  27  Geo.  2,  c.  38.  s.  6.,  authorizes  the  churchwardens  and  par- 
ishioners, from  time  to  time,  to  remove  the  collector  appointed  under  tt& 
provisions,  and  appoint  another  ;  sect.  10.,  provides  that  certain  governors 
and  directors  shall  be  appointed  annually,  and  fixes  the  days.  This  cir* 
cumstance  of  providing  for  an  annual  appointment  [*]in  the  one  ca^e,  but 
not  in  the  other,  shows  that  the  other  appointment  was  not  to  be  anaual. 
3M.  &S.  502.] 

[SAINT  NICHOLAS,  ROCHESTER.] 

[The  guardians  of  the  poor  of  St.  Nicholas,  Rochester,  are  not  a  corpo- 
rate body.  They  are  regulated  by  statute  49  Geo.  3.  c.  40.  (local  and  per- 
sonal.) A  mandamus  to  the  guardians,  to  restore  the  clerk  and  treasurer 
appointed  under  that  act,  does  not  lie,  since  he  is  merely  a  servant  to  a  body 
of  private  individuals.     4  M.  &  S.  324.] 

SALE. 

Vide  Action  on  the  Case  for  a  Deceipt,  (A  8, 9.) — Bargain  and  Sai:.k. 
— Bieks,  (D  3.) — ^Bve-Law,  (E  2.) — ^Distress,  (D  7,  8,9.) — ^Market, 
(E)— Parliament,  (H  5.)— Popery,  (B  11.) — Sewers,  (E  8,  &c.) 
[*309] 
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SALE  OF  OFFICES. 
Vide  OiTicM^  (K  1.)— Pleader,  (2  W  27.) 

[SALVAGE.] 

{  Salvage  is  an  allowance  made  bj  the  consent  of  all  nations,  for  saving 
a  ship  or  goods  from  the  danger  of  the  seas,  from  fire,  pirates  or  enemies. 
Weeks  v.  The  Catherina  Marid,  Pet.  Adm.  Dec.  425.  and  authorities  there- 
incited.  } 

[Where  a  ship  cast  on  shore  is  not  a  wreck,  the  lord  of  the  nianor  cannot 
entitle  himself  to  salvage  by  interposing  to  secure  it,  contrary  to  the  owner's 
express  dissent.     2  Taunt.  302.] 

{  What  shall  constitute  a  dereliction.  Warder  r.  Goods,  &c.  Pet.  Adm. 
Dec.  35,  36.     Taylor  r.  The  Cato,  Id.  5T,  52.  | 

[A  passenger  who,  in  the  hour  of  danger,  takes  the  command,  the  ship 
abandoned  by  the  master,  and  part  of  the  crew,  and  brings  her  safe  into  port, 
and  to  whom  the  owner  afterwards  acknowledges  that  she  was  saved  by  his 
exertions,  is  entitled  to  salvage.     3  B.  &  P.  612.] 

[Salvage  is  a  compensation  to  the  salvers,  not  merely  for  the  restitution  of 
the  property  which  has  been  made  by  them  to  the  prior  owners,  for  that  iS 
properly  an  act  of  mere  justice  on  their  part,  but  for  the  risk  and  hazard  in- 
curred by  them,  and  for  the  beneficial  service  they  have  rendered  the  former 
owners  in  rescuing  that  properly  from  the  danger  in  which  it  was  involved ; 
and  the  persons  to  contribute  to  that  salvage  are  the  persons  who  wonld  have 
borne  the  loss,  had  there  been  no  such  rescue,  and  who  of  course  reap  the 
benefit  of  that  rescue.  4  M.  &  S.  150.]  |  Vide  Warder  v.  Goods,  &c. 
Pet.  Adm.  Dec.  42.  Clayton  v.  The  Harmony,  lb.  80.  Brevoor  v.  The 
Fair  American,  lb.  91.     Bond  v.  The  Cora,  lb.  375.  \ 

\k  ship  is  let  to  freight  from  London  to  Lima  under 4k  charter-party,  at  so 
much  per  ton  per  month,  payable  at  the  CU8tom-hou<ie  in  London.  The 
outward  cai^o  is  delivered,  and  homeward  cargo  taken  in  at  Lima,  with 
fvhich  she  sails,  is  captured,  but  re-captured,  arrives  and  reports  in  London. 
Certain  expens^are  incurred  in  obtaining  restitution  of  the  ship  and  cargo, 
and  salvage  decreed  to  the  re-captors.  The  proceeds  of  the  homeward  car- 
go fall  short  of  the  freight  due.  Question,  who  is  liable  for  payment  of  the 
salvage  and  the  expenses  of  obtaining  restitution  ;  the  ship-owner  or  the 
freighter,  or  both ;  and  in  what  proportions?  Held,  1.  As  to  the  salvage, 
that  the  ship-owner  [*]alone  was  liable,  since  salvage  is  due  from 
those  alone  who  are  benefitted  by  the  re-capture.  Here,  had  there  been  no 
re«€apture,  the  freighter  would  not  have  been  liable  for  freight,  since  then 
the  ship  could  not  have  reported  in  London,  upon  which  condition  only  was 
it  payable ;  by  the  re-capture  he  is  made  liable,  and  all  that  lie  gains  thereby 
are  bis  goods,  whose  value  will  not  meet  the  freight,  so  that  he  is  damnified, 
and  a  loser  by  the  re-capture,  instead  of  a  gainer.  2.  That  the  freighter 
alone  was  liable  for  so  much  of  the  charges  as  were  paid  to  obtain  restitu- 
tion of  the  cargo,  since  he  alone  was  benefitted  by  the  restitution.  Had  the 
cargo  never  been  restored,  the  ship-owner  would  not  have  suffered,  since  his 
freight  was  payable,  not  on  delivery  of  the  cargo,  but  on  reporting  in  Lon- 
don ;  it  was  therefore  immaterial  to  him  if  he  came  home  in  ballast ;  but  the 
freighter  was  benefitted,  since  thereby  he  acquired  a  fund  wherewith  to  dis- 
cbarge a  portion  of  the  freight.     4  M.  &  S.  1 52.] 

I  Amount  oj  $alvagt*    Must  be  determined  by  the  general  principles  of 
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maritime  law.     Talbot  v.  Seeman,   1  Crancb,  1.     Masoa  v.  The  Blaireau, 

2  Cranch,  240. 

Rules  and  decisions  as  to  the  amount  of  salvage,  in  particular  cases.  The 
Adventure,  8  Cranch,  22  r.     M'Donough  d.  Dannery  and  The  Mary  Ford, 

3  Dall.  188.  Mason  v.  The  Blaireau,  2  Cranch,  240.  The  Sybil,  4  Wheat. 
98.  Talbot  v.  Seeman,  1  Cranch,  43,  44.  Small  v.  Goods,  &c.  Pet.  Adm. 
Dec.  284.  Concklin  v.  The  Harmony,  Id.  34.  in  nota4  Morehouse  v. 
Jefferson,  Id.  46.  in  nota.     Bell  r.  The  Ann,  Id.  278. 

.Salvage  will  be  allowed  only  on  the  goods  saved  and  delivered.  Brevoor 
v»  The  Fair  American,  Pet.  Adm.  Du.  98. 

The  rule  of  reciprocity,  in  relation  to  salvage,  is  to  be  applied  to  recap- 
tures of  property  belonging  to  the  subjects  of  a  friendly  power.  Th6  Ade- 
line, 9  Cranch,  244.     The  Star,  3  Wheat.  91. 

To  whom  salvage  shall  belong.  Mason  v.  The  Blaireau,  2  Cranch,  240.  { 

[The  principle  upon  which  freight  contributes  in  the  case  of  salvage  is, 
that  but  for  the  re-capture,  for  which  the  salvage  is  paid,  it  would  have  beea 
lost.     4M.  &S.  169.] 

\  As  it  respects  the  application  of  this  principle,  vide  Pinto  v.  Atwater, 
1  Day,  1 93.  } 

[The  stat.  1 2  Ann.  st.  2.  c.  1 8.  s.  2.  only  applies  where  the  salvage  is 
made  by  the  public  officers  as  therein  provided,  not  tlierefore  where  made 
by  a  third  person  at  the  master's  request.     8  East,  57.]] 

I  No  salvage  is  allowable  for  the  rescue  of  a  vessel,  by  the  crew,  captured 
by  a  friendly  power.     Peck  r.  Randall,  1  Johns.  Rep.  165. 

Nor  on  a  re-capture  by  a  neutral  power.  Talbot  v.  Seeman,  1  Cranch, 
28. 

The  rule  that  a  neutral  vessel  is  to  be  restored  without  payment  of  sal- 
vage, is  founded,  exclusively,  on  the  supposed  safety  of  the  neutral. 

But  if  the  neutral  be  liable  to  condemnation  in  the  courts  of  the  belliger- 
ent by  whom  she  is  captured,  salvage  is  due  upon  the  re-capture.  Talbot 
V.  Seeman,  ut  supra.    Murray  v.  The  Charming  Betsey,  2  Cranch,  64.  121. 

Salvage  is  allowed  as  a  reward  for  meritorious  services,  and  in  consider* 
ation  of  a  benefit  conferred  on  the  owner;  but  is  never  granted  for  an  ille- 
gal act.  The  Alerta,  9  Cranch,  359.  Talbot  v.  Seeman,  and  Peck  v.  Ifain- 
dall,  ut  supra.  ^ 

The  owner  of  property  saved  at  sea,  has  a  right  to  take  subject  to  salvage, 
or  to  refuse  it.  If  he  refuse,  the  thing  only  is  liable  for  salvage  ;  but  if  he 
receive  the  property,  and  it  pass  to  a  third  person,  the  lien  on  the  thing  is 
gone,  and  the  right  to  salvage  becomes  a  personal  claim  on  the  owner,  which 
may  be  prosecuted  in  the  admiralty.  Brevoor  v.  The  Fair  American,  Pet. 
Adm.  Dec.  94. 

Forfeiture  of  salvage,  by  what  cause  :  Embezzlement.  Mason  v.  The 
Blaireauj  2  Cranch,  240. 

Any  irregularity  in  the  proceedings  of  the  salvors,  will  furnish  a  motive  for 
diminishing  their  salvage.     Peisch  v.  Ware,  4  Cranch,  347. 

Miscellaneous.  The  Adventure,  8  Cranch,  221.  M^Donough  v»  Danne- 
ry  and  The  Mary  Ford,  3  Dall.  188.  Talbot  v.  The  Amelia,  4  Dall.  34.  S* 
C.  1  Cranch,  1.  Talbot  v.  Seeman,  1  Cranch,  1.  Murray  i?.  The  Charming 
Betsey,  2  Cranch,  64.  121.  } 
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Vide  Abjuration,  (D). 
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SATISFACTION. 

Vide  AccQRD. 

OF  A  BOND, 
Vide  Chancery,  (4  D  1.  20,— 4  P.) 

SCANDALUM  MAGNATUM. 

Vide  Action  upon  the  Case  for  Defamation,  (B  1,  Sic.) — ^Libel,  (C  4.) 

SCAVENGERS. 

[A  scayeoger?8  rate  cannot  be  made  by  one  liberty  of  a  parish,  where  none 
of  the  churchwardens  or  overseers  reside.     Str.  630.] 

gJew  parish  cannot  make  scavenger's  rate,  but  continues  contributable 
e  old  parish  till  a  perpetual  division  is  made  as  to  the  other  rates.  Fort. 
324.] 

[Order  to  appoint  scavengers  must  set  out  that  they  are  able  persons,  or 
it  is  bad.     Andr.  72.] 

[Quarter-sessions  have  no  power  on  appeal  to  make  a  new  sca^renger'a 
rate,  though  they  may  quash  the  rate  appealed  from.     3  B.  M..1458.] 

[♦]SCIENTER. 

Vide  AcTioH  on  the  Case  for  Deceipt,  (F  3.) 

SCIRE  FACIAS. 

Vide  Bail,(R  1,  8tc.) — Dunes,  (M  8.) — Exbcotios,  (A  4. — I  4.) — Pibw, 
(E  IS.)— OmcER,  (K  14.)— Patent,  (F  4,  &c.)— Pleader,  (3B  17.— 
3  L  1,  &c.)  Prjerooative,  (D  69.) 

SCHOOLS  AND  SCHOOLMASTER. 

Vide  University,  (D)— Uses,  (N  3.) 

SCOTLAND. 

(A)  SCOTLAND  5  THE  ANTIQUITY  OF  IT.  infra. 

(B)  BERWICK.  Infra. 

(C)  HOW  DEPENDENT  UPON  ENGLAND,  p.  312. 
'     (D  1.)  HOW  UNITED,  p.  312. 

(B  2.)  The  effects  of  the  union : — ^In  respect  of  the 

crown,  p.  313. 
(D  3.)  Of  religion,  p.  313. 
(D  4.)  Parliament  :-^£leGtion  of  peers,  p.  314. 
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(D  6.)  Of  the  commons,  p.  315. 
(D  6.)  Peerage,  &c.  p.  316. 
(D  7.)  Trade,  p.  316. 
(D  8.)  Taxes,  p.  317. 
I.)  - 


(D  9.)  Laws.  p.  318. 

(D  10.)  Courts : — Court  of  session,  p.  318. 

(D  11.)  Of  justiciary,  p.  319. 

(D  12.)  Of  admiralty,  p.  319. 

(D  13.)  Other  courts,  p.  319. 

(D  14.)  Exchequer,  p.  319. 


(A)  SCOTLAND ;  THE  ANTIQUITY  OF  IT. 

Scotland  is  another  kingdom  of  itself  distinct  from  the  kingdom  of  Eng- 
land.    PI.  Com.  376.  a. 

(B)  BERWICK. 

Berwick  was  antiently  part  of  Scotland. 

And  though  it  was  annexed  to  England  m  the  time  of  Ed.  4.  yet  it  shall 
be  governed  bj  the  laws  of  Scotland  and  the  customs  there.     1  Sid.  38S.  ^ 

[*lAnd  therefore  a  fine  or  ^ectment  cannot  be  in  the  courts  of  Westmin- 
ster for  land  in  Berwick.     1  oid.  383. 

[Berwick  has  no  criminal  law  but  the  law  of  England,  nor  jurisdiction  id 
criminal  matters,  but  with  such  reference  to  it  as  includes  B.  R.] 

[^Fenire  does  not  run  there,  because  they  are  exempted  from  being  sam- 
pnoned  out  of  the  borough  to  serve  on  juries.] 
Original  writs  do  not  run  there.] 

'Olber  writs,  ministerially  directed,  do.] 

'Writs,  not  ministerially  directed,  mandamus^  prohibition,  habeas  corpusj 
certiorari^  run  there.] 

[Informations  may  be  granted  by  B.  R.  or  filed  by  attorney-general.] 

[Where  B.  R.  has  jurisdiction  of  the  matter,  and  it  cannot  be  tried  in  the 
place,  it  shall  be  tried  as  near  as  may  be ;  thus,  with  regard  to  Berwick,  it 
shall  be  tried  in  Northumberland,  and  that  on  a  suggestion,  that  venire  does 
not  run  there,  and  they  are  exempted  from  serving  juries  out  of  the  bor- 
ough.] 

[All  rules  of  common  law,  that  hold  as  to  Wales,  conclude  a /ar/iorj  to 
Berwick.] 

[Before  the  union,  Berwick  was  bound  by  English  general  acts  of  parlia- 
ment without  being  named,  which,  when  done,  is  superfluous ;  it  is  now  bound 
by  all  general  laws.     2  B.  M.  834.] 

(C)  HOW  DEPENDENT  UPON  ENGLAND. 

But  Scotland  was  held  of  the  king  of  England.     PI.  Com.  368.  b. 
And  it  is  within  the  see  and  seigniory  of  the  king  of  England.     Ibid. 
Yet  Scotland  is  a  distinct  kingdom. 

And  therefore  a  fine  and  non-claim  do  not  bar  him  who  was  in  Scotland. 
PI.  Com.  376.  a. 
[*3I2] 


How  umt^d  to  it.  311 

(D  1.)  HOW  UNITED  TO  IT. 

Bj  the  st.  1  Jac«  1.  the  parliament  congratulates  the  famous  union,  or 
father;  re-aniting  of  two  mighty  famous  and  antient  kingdoms  (yet  antiently 
but  one)  under  one  imperial  crown,  &c* 

By  the  8t»  1  Jac.  1 ,  3.  commissioners  were  appointed  to  treat  with  com- 
missioners to  be  appointed  by  the  parliament  of  Scotland  for  a  further  union 
between  the  said  kingdoms  of  England  and  Scotland. 

By  the  St.  3  Jac.  1.  3.  the  eflfect  and  result  of  such  treaty  was  prolonged 
from  being  laid  before  the  houses  of  parliament  till  some  subsequent  session 
of  the  same  parliament. 

And  in  pursuance  of  the  same  treaty,  by  the  st.  4  Jac.  1  •  the  hostile  laws, 
made  in  either  the  kingdoms  were  to  be  repealed,  and  regulations  were  made 
for  trial  of  offenders  in  each  kingdom. 

By  the  st.  23  Car.  3.  9.  the  king  was  empowered  to  nominate  commission- 
en  to  treat  of  an  union  of  both  kingdoms.  ) 

By  the  St.  3  &  4  Ann.  7.  commissioners,  to  be  appointed  by  her  majesty, 
may  meet  commissioners  to  be  appointed  by  the  parliament  of  Scotland,  to 
treat  of  an  union  of  both  kingdoms,  and  such  other  matters  as  they  shall  think 
convenient  for  the  common  good  of  both,  who  shall  reduce  their  proceedings 
into  writing,  to  be  laid  before  the  queen,  and  the  parliaments  of  England  and 
Scotland,  &c. 

i*]22  July,  5  Ann.  the  commissioners  of  both  kingdoms  agreed  on  twen« 
ire  articles  of  union. 
By  the  st.  5  Ann.  8.  reciting  the  said  articles,  which,  with  some  additions 
and  explanations,  had  been  confirmed  by  statute  in  Scotland,  16  January, 
5  Ann.  and  reciting  an  act  passed  in  Scotland  for  securing  the  protestant 
religion  and  presbyterian  church  goremment,  and  an  act  in  England,  5 
Ann.  5.  for  securing  the  church  of  England,  as  by  law  established,  the  said 
articles  as  confirmed  by  the  parliament  of  Scotland,  and  the  said  two  acts 
are  enacted  to  be  the  complete  and  entire  union  of  the  said  two  kingdoms 
of  England  and  Scotland  ;  and  by  the  said  statute  an  act  passed  in  Scotland 
for  settling  the  manner  of  electing  sixteen  peers  and  forty-five  members 
for  the  representing  Scotland  in  the  parliament  of  Great  Britain,  is  de- 
clared to  be  as  valid  as  if  it  had  been  part  of  the  articles  of  union. 

(D  2.)  The  effects  of  the  union  : — ^In  respect  of  the  crown. 

By  art.  1.  on  1st  May  1707,  and  for  ever  after,  the  two  kingdoms  of 
England  and  Scotland  shall  be  united  into  one  kingdom  by  the  name  of 
Great  Britain. 

The  ensigns  armorial  shall  be  as  the  queen  appoints,  and  the  crosses  of 
St,  Andrew  and  St.  Geoi^c  conjoined  and  used  in  all  flags,  banners,  &c.  at 
Bea  and  land. 

By  art.  16.  the  coin  shall  be  of  the  same  standard  and  value  through  the 
united  kingdom,  as  now  in  England. 

By  art.  34.  there  shall  be  one  great  seal  for  the  united  kingdom,  difierent 
from  that  of  either  kingdom  ;  but  the  quartering  the  arms,  and  precedency 
of  Lyon  king  of  arms,  shall  be  left  to  her  majesty. 

Such  great  seal  shall  be  used  for  writs  of  election,  treaties,  orders  of 
state,  &c.  which  concern  the  whole  kingdom  of  England,  and  the  seal  in 
Scotland  shall  be  for  the  private  rights  and  erants  of  Scotland. 

By  art  2.   the  succession  to  the  monarcny  of  the  united  kingdom  shall 
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be  as  settled  by  tl|e  et.  1 2  W.  3.  2.  for  want  of  issue  of  her  majestfi  to  the 
princess  Sophia  and  the  heirs  of  her  body,  being  protestants,  &c. 

And  all  papists,  or  marrying  papists,  shall  be  excluded,  as  by  the  st.  1  W, 
&  M.  sess.  2.  c.  2. 

By  art.  16.  the  coin  shall  be  of  the  same  standard  and  value  through  the 
kingdom,  as  now  in  England. 

By  art.  24.  privy-seal,  signet,  casset,  signet  of  justiciary  court,  quarter 
seals,  and  deals  of  court,  now  used,  shall  be  continued,  subject  to  the  regu« 
lations  of  parliaipent. 

And  the  crown,  sceptre,  sword  of  state,  and  all  records,  &c.  public  or 
private,  shall  be  kept  in  Scotland,  &c. 

(D3.)  Of  religion. 

By  the  st.  16  January,  5  Ann.  in  Scotland,  confirmed  by  the  st«  5  Ann. 
8.  and  declared  to  be  a  fundamental  and  essential  part  of  the  union,  the 
true  protcstant  religion,  and  the  worship,  discipline,  and  government  of 
the  church  of  Scotland  is  established  to  continue  without  any  alteration 
forever,  especially  the  5th  act,  1  W.  &.  M.  ratifying  the  confession  of  faith, 
and  settling  the  presbyterian  church  government,  f^jand  all  other  acts 
relating  thereto,  in  prosecution  of  the  claim  of  right,  11  April  1689. 

And  the  true  protestant  religion  contained  in  the  said  confession  of  faith, 
with  the  form  and  purity  of  worship  presently  in  use  in  the  said  church, 
sfnd  its  presbyterian  church  government  and  discipline,  viz.  the  govern- 
ment  of  the  church  by  kirk-sessions,  presbyteries,  provincial  synods,  and 
general  assemblies,  all  established  by  the  said  acts  pursuant  to  the  claim  of 
right,  shall  continue  unalterable ;  and  the  said  presbyterian  government 
shall  be  the  only  government  of  the  church  in  the  said  kingdom  of  Scotland. 

And  the  universities  and  colleges  of  St.  Andrew's,  Glasgow,  Aberdeen^ 
and  Edinburgh,  as  now  established  by  law,  shall  continue  forever;  and 
|iO'  professors,  principals,  &c.  or  others,  bearing  office  in  any  university, 
college  or  school,  shall  be  capable,  &c.  but  such  as'  own  the  civil  govern- 
.  ment,  and,  before  their  admission,  profess  and  subscribe  the  said  confession, 
and  conform  to  the  worship  presently  in  U{$e,  and  submit  to  the  government 
and  discipline  thereof,  and  never  endeavour  the  subversion  or  prejudice 
thereof  directly  or  indirectly,  &c. 

And  no  subject,  &c.  shall  be  liable  to  any  oath,  test,  or  subscription,  con> 
trary  to  the  said  true  protestant  religion,  church  government,  worship  or 
discipline ;  and  the  successor  to  the  crown  shall  swear  to  niaintain,  &c.  the 
same  inviolably. 

(D  4.)  Parliament : — ^Election  of  peers. 

By  art.  3.  the  united  kingdom  of  Great  Britain  shall  be  represented  bj 
one  and  the  same  parliament. 

By  art.  22.  of  the  peers  of  Scotland,  sixteen  shall  be  the  number  to  sit 
in  the  house  of  lords  ;  and,  upon  her  majesty's  pleasure,  to  hold  any  par* 
liament  of  Great  Britain,  till  further  provision  by  (be  parliament  of  Great 
Britain,  a  writ  shall  issue  to  the  privy  council  of  Scotland,  un^er  the  great 
seal,  to  cause  sixteen  peers  to  be  summoned,  and  forty-five  members,  Sic* 
elected,  &c.  And  the  names  of  the  persons  so  summoned  and  elected  shall 
be  returned  by  the  said  privy  council  into  the  court  from  whence  the  writ 
issued. 

By  the  st.  6  Ann.  23.   the  proclamation  shall  be  under  the  great  seal  of 
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Great  Brttaiii,  commaBding  all  peers  to  meet,  &c*,  and  such  proclamation 
shall  he  published  at  Edinburgh,  and  all  the  county  towns  in  Scotland, 
twenty-five  days  before  the  time  of  meeting. 

By  the  st.  in  Scotland,  5  Feb.  ]707,^he  said  writ  shall  contain  a  warrant 
to  the  privy  council,  requiring  them  to  issue  a  proclamation  to  the  peers  of 
Scotland  to  meet  at  such  time  and  place  in  Scotland,  as  her  majesty  thinks 
fit,  to  elect  the  said  sixteen  peers,  and  requiring  the  lord  clerk^register,  or 
two  of  the  clerks  of  session,  to  attend  and  administer  the  oaths  required,  and 
ask  the  votes,  and,  having  mad^  up  the  lists  in  the  presence  of  the  meeting, 
to  return  the  names  of  the  sixteen  peers  chosen  (under  the  subscription  of 
the  lord  clerk-register,  clerk,  or  clerks  attending)  to  the  clerk  of  the  privy 
counciU 

And  by  the  same  statute,  the  said  sixteen  peers  shall  be  named  by  the 
peers  of  Scotland  out  of  their  own  number  by  open  election  and  plurality  of 
voices  of  peers  present,  and  proxies  for  the  absent  (the  said  [*]proxies  be- 
ing peers,  and  producing  a  mandate  signed  before  witnesses,  and  both  con- 
stituent and  proxy  being  qualified  by  law). 

And  such  absent  peers   may  send  lists  of  the  peers  by  them  thought  fit 
validly  signed,  &c.  which  shall  be  reckoned  as  ifthey  had  been  present  and' 
given  in  such  list. 

In  case  of  death  of  any  such  peer,  &c.  they  shall  nominate  another  in  like 
manner. 

By  art.  33.  the  said  sixteen  peers  shall  have  all  privileges  of  parliament, 
as  peers  of  England  have,  or  shall  have,  particularly  the  right  or  sitting  on 
trials  of  peers  during  the  being,  or  in  the  intervals,  of  parliament. 

By  the  st.  6  Ann.  23.  peers  of  Scotland,  before  qualified  to  elect  the  six- 
teen peers,  shall  take  the  oaths  and  subscribe  the  declaration,  &c.  And  if 
absent,  there  shall  be  a  certificate  thereof,  &c. 

Peers,  who  are  also  of  England,  shall  sign  their  proxies  and  lists,  as  peers 
of  Scotland  ;  and  no  peer  shall  be  capable  of  more  than  two  proxies  at  a 
time. 

After  the  election,  the  lord  clerk-register,  &c.  shall  certify  the  names  of 
the  sixteen  peers  elected  to  the  chancery  of  Great  Britain, 

(D  5.)   Of  the  commons. 

So,  by  art.  33.  the  representatives  of  Scotland  in  the  house  of  commons 
of  parliament  in  Great  Britain  shall  be  forty-five* 

And  by  the  st.  in  Scotland,  5  Feb.  1707,  on  writ  to  the  privy  council,  he, 
they  shall  issue  a  proclamation  ut  supra^  requiring  also  the  freeholders,  for 
the  respective  shires  and  stewarties,  to  elect  their  commissioners,  and  Edin- 
burgh and  the  other  royal  burghs  to  elect  the  commissioners,  to  be  sent  to 
the  several  districts,  &c. 

But,  by  the  st.  6  Ann.  6.  there  shall  be  a  writ  to  the  sheriflf,  &c.  who  shall 
make  his  precept  to  the  borough  of  Edinburgh,  and  the  other  burghs,  &c. 

And,  by  the  statute  in  Scotland,  5  Feb.  17Q7,  of  the  forty-five  representa^ 
fives  of  the  commons,  thirty  shall  be  chosen  by  the  shires  and  stewartries, 
each.one  (except  Caithness,  which  «hall  choose  by  turn  with  Bute,  Cromarty 
vvith  Nairn,  Kinross  with  Clackmannan)  and  fifteen  for  the  royal  burghs,  viz. 
£dinbui^h  one,  and  the  rest  shall  be  divided  into  fourteen  classes  or  districts, 
and  each  burgh  choosing  a  commissioner,  those  comn^issioners  shall  elect  one 
for  each  district,  &c. 

If  the  votes  of  the  commissioners  in  any  district  he  equah  the  presiding 
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commiflsioner  (for  the  burghs  shall  preside  by  turDS  in  every  district)  shall 
have  the  casting  vote,  &c. 

On  death  or  vacancy,  the  same  shire^or  district  shall  choose  another  in  the 
same  manner,  &c. 

None  shall  be  capable  to  elect  or*  be  elected,  unless  he  be  of  the  age  of 
twenty-one  years  complete,  and  a  protestant,  and,  if  required,  subscribe  and 
swear  the  formula  in  the  third  act  of  the  8th  and  9th  session  of  W.  3.  inti- 
tuled, Aq  act  to  prevent  the  growth  of  popery. 

Nor,  unless  now  by  the  laws  of  this  kingdom  capable  to  elect  or  be  elect- 
ed a  commissioner  to  the  parliament  of  Scotland. 

By  art.  33.  every  peer  and  member  shall  take  the  oaths  appointed  by  the 
St.  1  W.  &  M.  s.  I.e.  8.  and  1  Ann.  st.  1.  c.  23.  and  subscribe  the  dec- 
laration by  the  st.  30  Car.  2.  st.  2.  in  the  same  manner  and  r*]under  the 
same  penalties,  as  members  of  both  houses  of  parliament  in  England. 

By  the  st.  6  Ann.  23.  voter,  before  the  election  of  burgess  or  com- 
missioner, &c.  shall,  if  required,  take  the  oaths,  or,  if  a  quaker,  the  affir- 
mation. 

(D  6.)  Peerage,  &c. 

By  art.  23.  all  peers  of  Scotland  shall  be  peers  of  Great  Britain,  and  have 
precedency  next  after  peers  of  like  degrees  in  England,  and  before  ail  of  like 
degrees  after  to  be  created,  and  shall  be  tried  as  peers,  except  that  of  sitting 
in  the  house  of  lords,  and  the  privileges  depending  thereon,  and  particularly 
the  right  of  sitting  on  the  trials  of  peers. 

By  the  st.  6  Ann.  23.  for  the  trial  of  a  peer  for  treason  or  felony,  a  com- 
mission shall  go  to  the  justices  to  enquire  ny  oaths,  &c.  of  all  treasons,  felo- 
nies, &c.  committed  in  such  county  by  the  peer,  &c.  who  shall  take  inquisi- 
tion in  the  same  manner,  which  shall  be  of  the  same  effect,  and  proceeded 
on  in  the  like  method,  as  an  indictment  before  justices  of  oyer  and  terminer 
for  the  like  ofience. 

By  art.  20.  all  offices,  jurisdictions,  &c.  heritable,  or  for  life,  shall  be  re- 
served to  the  owners  as  rights  of  property. 

By  art.  21 .  the  rights  and  privileges  of  the  royal  burghs  shall  remain  entire 
after  the  union. 

By  art.  19.  the  privy  council  in  Scotland  was  to  continue  till  the  parlia- 
ment established  a  more  effectual  method,  &c. 

By  the  st.  6  Ann.  6.  the  queen  shall  have  but  one  privy  council  for 
Great  Britain,  &c.  but  justices  of  peace  shall  be  for  every  shire,  stewartry, 
and  such  cities,  buighs,  &c.  as  the  queen  thinks  6t,  who  shall  have  the  same 
power  as  to  peace,  as  by  the  laws  of  Scotland  justices  of  peace  had  or  have 
by  the  laws  of  England. 

[It  was  not  the  intention  of  the  act  of  union,  that  the  privileges  hitherto 
peculiar  to  English  dignitaries,  should  be  communicated  to  the  dignitaries  of 
Scotland  ;  but  only  that  Scotchmen  should  have  the  general  privileges,  as 
subjects,  with  Englishmen.     1  T.  R.  44.] 

(D  7.)  Trade. 

^  By  art.  4.  all  subjects  of  the  united  kingdom  shall  have  full  freedom  and 
intercourse  of  trade  or  navigation  to  and  from  any  place  in  the  same  king- 
dom and  the  dominions  belonging  thereto. 

And  there  shall  be  a  communication  of  all  other  rights  and  privileges, 
which  belong  to  subjects  of  either  kingdom,  &c. 

fBut  statutes  allowing  certain  privileges  to  the  members  of  the  universi* 
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ties,  do  not  extend  to  the  Scotch  universities,  aniens  it  be  so  expressed*     1 

T.  R.  49.] 

[And  therefore  a  diploma  conferring  the  degree  of  doctor  of  physic,  grant- 
ed by  any  of  the  universities  of  Scotland,  does  not  give  a  qualification  to 
the  eldest  son  of  such  graduate  to  kill  game  under  22  Si  23  Car.  2.  c.  25» 
Id.  Ibid.] 

By  art.  5*  all  shins,  &c.  of  subjects  of  Scotland,  at  the  union,  though  for* 
eign  built,  shall  be  deemed  of  the  built  of  England. 

By  art.  6.  all  parts  of  the  united  kingdom  shall  be  under  the  same  prohi- 
bitions, restrictions,  and  regulations  of  trade,  have  the  same  allowanceS| 
S*]encouragements,  and  drawbacks,  and  be  liable  to  the  same  customs  and 
aties  on  import  and  export ;  and  the  prohibitions,  &c.  allowances,  &c.  and 
customs,  &c.,  settled  in  England  at  the  union,  shall  after  take  place  through 
the  whole  united  kingdom,  except  the  duties  on  export  and  import  of  partic- 
ular commodities,  from  which  any  subjects  of  either  kingdom  are  exempt  by 
their  private  rights,  which  sball  remain  entife,  &c« 

[Scotch  manufactures  may  be  vended  in  England,  by  wholesale,  with  out 
any  hcense,  from  the  hawkers^  office.     1  Bl.  Rep.  364.] 

No  Scotch  cattle  carried  into  England  shall  be  liable  to  other  duties  than 
the  cattle  of  England  are. 

When  oats  are  at  1 5s.  sterling  per  quarter,  or  under,  Qs.  Bd»  per  Quarter 
shall  be  paid  for  oatmeal  exported,  as  long  as  rewards  are  allowed  tor  the 
exportation  of  other  grain,  and  the  beer  of  Scotland  shall  have  the  same  re* 
ward  as  barley. 

And  the  prohibition  in  Scotland  of  importation  of  victuals  from  Ireland, 
or  other  place  beyond  sea,  shall  remain,  till  more  effectual  provision  against 
such  importation. 

By  art.  8«~  foreign  salt  imported  in  Scotland  shall  be  charged  with  the 
same  duties  as  in  England,  and  so  shall  salt  made  in  Scotland,  if  used  for 
flesh  exported,  or  provisions  of  ships,  &c. 

And  Uielaws  in  Scotland  for  curing,  &c.  herring,  white  fish,  and  salmon 
with  foreign  salt  only.  &c*  shall  be  continued,  subject  to  alterations  by  the 
parliament  of  Great  Britain  ;  and  fish  so  cured,  &c.  exported  from  Scotland, 
shall  hare  the  same  premiums  and  drawbacks  as  from  England. 

And  there  shall  be  allowed  lO^.  5d.  per  barrel  for  white  herring,  and  5s. 
per  barrel  for  beef  and  pork,  salted  with  foreign  salt,  exported  from  Scotland 
beyond  sea. 

By  art.  17.  the  same  weights  and  measures  shall  be  used  through  the  uni- 
ted kingdom  as  now  in  England,  and  standards  shall  be  sent  from  tbo^  kept 
at  the  exchequer  at  Westminster  to  be  kept  by  those  burghs  in  Scotland 
which  have  now  of  right  the  keeping  of  such  standards,  subject  to  r^ulations 
by  parliament. 

(D  8.)  Taxes. 

By  art.  7.  all  parts  of  the  united  kingdom  shall  be  for  ever  liable  to  the 
same  excises  on  all  exciseable  liquors,  except  that  thirty-four  gallons  bar- 
rel of  beer  and  ale  English,  being  twelve  gallon^  Scots  present  measure,  shall 
pay  but  25.  on  the  account;  of  the  present  excise,  which  after  the  union  shall 
take  place,  on  all  other  liquors  as  settled  in  England. 

But  by  art.  9.  when  the  land-tax  in  England  is  1,997,763/.  85.  4  I -2 J., 
Scotland's  quota  shall  be  48,000/.  free  of  all  charges  ;  and  so  proportiona- 
bly,  to  be  collected  as  the  cess  now  in  Scotland. 

And  by  art.  8,  Scotland  shall  be  exempt  from  the  duty  on  home-made  s^lt 
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for  seven  years,  and  after  from  the  duty  by  the  st.  9  &  10  W.  3.  of  2*.  4 </• 
per  bushel,  but  shall  pay  if  imported  into  England.     Vide  3   G.  2.  c.  20. 

sect.  3. 

So,  by  art.  10.  from  duties  on  stamped  paper,  vellum,  and  parchment,  by 

the  actsthen in  force. 

[«^ By  art.  1 1 .  from  duties  on  windows  and  lights,  which  determine  1st 
August  1710. 

By  art.  12.  from  duties  on  coals,  culm,  and  cinders,  used  in  Scotland  till 
3d  September  1710. 

By  art.  13.  from  duty  on  malt  till  24th  June  1707  ;  and  by  art.  14.  dur- 
ing the  present  war. 

By  art.  1 4.  from  all  other  duties  laid  on  before  the  union,  except  those 
consented  to  in  this  treaty. 

So,  by  the  art.  15.  Scotland  shall  have  398,085f.  105.  as  an  equivalent 
for  the  customs  and  excises  with  which  Scotland  after  the  union  will  be  liable 
towards  the  debts  of  England,  (the  customs  of  Scotland  being  30,000/.  per 
^nwum^  and  those  of  England  1,341,559/.  per  annvm^  the  excises  in  Scot- 
land 33,500/.  per  mmum^  and  those  in  England  947,602/.  per  annmn^  to  be 
applied,  &c. 

(D  9.)  Lavirs. 

By  art.  25.  all  laws  and  statutes  in  either  kingdom,  $o  far  as  they  are  in* 
consistent  with  any  article  of  the  union,  shall  cease  and  be  void. 

By  art.  1 8.  laws  about  the  regulation  of  trade,  customs,  and  excises  to 
which  Scotland  is  liable,  shall  be  the  same  in  Scotland  as  in  England, 

But  by  the  same  art.  all  laws  in  Scotland,  not  inconsistent  with  the  treaty 
of  union,  shall  remain  in  the  same  force  as  before,  but  alterable  by  the  par- 
liament of  Great  Britain; 

And  the  laws  which  concern  public  right,  policy,  and  civil  government, 
may  be  made  the  same  through  the  united  kingdom,  but  no  alteration  shall  * 
be  in  laws  which  concern  private  right,  except  for  evident  utility  of  the 
subjects  of 'Scotland. 

[The  statute  of  limitations  extends  to  bar  plaintiffs  resident  in  Scotland. 
1  Bl.  Rep.  286.] 

[If  money  is  left  in  trust  to  be  laid  out  in  lands  in  England  for  A.,  &c.  and 
by  act  of  parliament  it  is  secured  on  A.'s  estate  in  Scotland,  during  his 
minority,  it  is  to  be  considered  as  an  estate  in  England.     2  Vesey,  381.] 

[The  purchase-money  for  heritable  jurisdictions,  whilst  remaining  in  the 
exchetjuer  in  England,  considered  as  real  estate  in  Scotland.     Ibid.] 

[By  Stat.  13  G.  3.  c.  31.  persons  against  whom  warrants  are  issued  by 
justices  in  England  for  offences,  who  shall  escape  into  Scotland,  maybe 
sent  back  by  Scotch  justice  to  the  county  where  offence  committed  ;  and  so 
vice  vetsa^  from  England  to  Scotland.] 

[Persons  stealing  in  Scotland  may  be  tried  where  he  is  found  with  the 
goods  in  England,  and  vice  versa  ;  and  so  receivers  of  stolen  goods.]  ' 

(D  10.)  Courts  : — Court  of  session. 

By  art.  19.  the  court  of  session,  or  college  of  justice,  shall  remain  in  all 
time  coming  in  Scotland,  as  now  constituted,  and  with  the  same  authority  and 
privileges,  subject  to  such  regulations  for  the  better  administration  of  justice 
as  shall  be  made  by  the  parliament  of  Great  Britain. 

None  shall  he  named  ordinary  lords  of  session  but  those  who  havef^lsenr- 
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ed  five  years  in  the  college  of  justice,  as  advocates  or  principal  clerks  of  ses- 
BiOQ,  or  ten  years  as  writer  to  the  signet,  &c.  so  as  the  qualification  for  or- 
dinary lords  of  session  may  be  altered  by  parliament* 

By  the  st.  6  Ann.  6.  circuit  courts  shall  be  twice  a-year,  as  by  the  st.  in  2d 
8es8«  Car.  3.  3. 

(Dll.)  Of  justiciary. 

So,  by  art.  19.  the  court  of  justiciary  shall  remain  in  all  time,  &c.  subject 
to  r^ulations,  &c.  without  prejudice  to  other  rights  of  justiciary. 

(D  12.)  Of  admiralty. 

By  art.  19.  all  admiralty  jurisdictions  shall  be  under  the  lord  admiral  or 
commissioners  of  admiralty  in  Great  Britain. 

But,  the  court  of  admiralty  now  in  Scotland  shall  be  continued,  and  all 
reviews,  reductions,  or  suspensions  of  sentences  in  maritime  causes,  tilt  the 
parliament  of  Great  Britain  make  regulations  as  expedient  for  the  whole 
united  kingdom,  so  as  in  Scotland  be  always  a  court  of  admiralty  for  deter* 
mining  all  maritime  causes  relating  to  private  rights  in  Scotland. 

And  the  heritable  rights  of  admiralty  and  vice-admiralty  in  Scotland  shall 
be  reserved  to  the  proprietors  as  rights  of  property,  subject,  the  manner  of 
exercising,  to  the  regulations  of  parliament. 

(D  13.)  Other  courts. 

By  art.  19.  all  other  courts  in  Scotland  shall  remain  subject  to  alterations 
by  parliament. 

And  all  inferior  courts  there  remain  subordinate,  as  now,  to  the  suprenie 
courts  of  justice  there ;  and  no  causes  in  Scotland  shall  be  cognoscihle  in 
chancery,  B.  R.,  C.  B.,  or  other  court  in  Westminster-hall,  nor  shall  they, 
or  any  couft  of  the  like  nature,  have  power  to  review  the  sentences,  &c.  ia 
Scotland,  or  stop  the  execution  of  the  same. 

(D  14.)  Exchequer. 

By  art.  19.  the  court  of  exchequer  shall  be  in  Scotland,  having  the  same 
power  as  in  England  for  deciding  questions  about  the  revenues  of  customs 
and  excises  there. 

And  shall  have  the  same  power  as  the  present  court  of  exchequer  in  Scot- 
land of  passing  signatures,  giHs,  tutories,  &c. 

By  the  stat.  6  Ann.  26.  (till  which  by  art.  1 9.  the  exchequer  before  in 
Scotland  continued)  a  court  of  exchequer  was  erected  in  Scotland. 

[Whether  the  court  of  exchequer  has  the  exclusive  jurisdiction  con- 
cerning the  revenue  arising  there  (as  on  a  bond  to  pay  duties).  Qu.  Bunb. 
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THE  KING'S  SEALS. 
Vid6  Justices,  (K  6.)— Patent,  (C  1,  &c.) 

[SEAL^OFFICE.] 

[Rule  of  K.  B.  regulating  the  opening  of  the  seal-office.     Trin.  54  Geo* 

3.     3M.  &S.  163.]  ri     n    rn-      e.    r- 

[Rule  relatiTe  to  the  opcmng  of  the  seal  offlce.    C  c.  1  no.  54  uco. 

3-     1  Mars.  345  ;  5  Taunt.  702.] 

SEARCH  AND   SEIZURE   OF  FORFEITED    GOODS,  r 

Vide  Trade,  (C  6.) 

SEAT  IN  A  CHURCH. 

Vide  AcTioi^  on  the  Case  for  a  Disturbance,  (A  3.)— Esglise,  (  G  3.) 

SECRETARY  OF  STATE. 

Vide  Officer,  (E  8.) 

SECTA  AD  MOLENDINUM. 

Vide  Droit,  (H). 

[SECURITIES.] 

[K  a  person  has  two  securities ;  thus,  a  mortpige  and  a  bond,  he  may  pro- 
ceed  on  both  at  the  same  time.    Dougl.  417.] 

[That  the  acceptance  of  an  additional  security  may  suspend  the  right  of 
action  on  the  original  debt,  it  must  be  given  for  the  whole  debt  (or  composi- 
tion agreed  for  in  fieu  thereof).     1  Taunt.  526.] 

SE  DEFENDENDO. 

Vide  Justices,  (M  18.) 

[SEDUCTION.] 

[To.  maintain  an  action j^er  quod  servitium  amisii^  seduction  forexampie» 
the  relation  of  master  and  servant  must  subsist  between  the  plaintiff  and 
the  parly  seduced.  5  East»  45.  1  Smith,  333.  This  is  [»]made  out 
by  proving  either  an  express  contract,  or  acts  of  service ;  and  the 
slightest  are  sufficient ;  the  circumstance  that  no  wages  are  given,  is  imma- 
terial.    2  T.  R.  168^} 

[The  relation  of  master  and  servant  subsists  between  the  father  and  bis 
daughter,  thoi^  she  is  of  age,  provided  she  performs  acts  of  service.  2T* 
R.  166.]      {  Vide  Nickleson  v.  Stryker,  10  Johns.  Rep.  115.}^ 

[A  parent  cannot  sue  for  his  daiighter^s  dishonour,  when,  at  the  time  of 
her  seduction,  she  was  in  anothers  service.  3  Burr.  1878.  5  East,  45. 
1  Smith,  333.]      {  Vide  Martin  v.  Payne,  9  Johns.  Rep.  387.  \ 
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fin  an  action  for  seduction,  the  relation  of  master  and  senrant  between  the 
plaintiflTand  the  partj  sedaced,  must  be  established,  as  by  proving  acts  of  ser* 
vice.  5  T.  R*  360.] 

\  So,  an  action  will  lie  by  the  husband  against  the  father  of  his  wife,  for 
enticing  her  away,  per  quod^  &c«      Hutcheson  v.  Peck,  b  Johns.  Rep.  1 96. 

Bat,  in  such  case,  malice  or  improper  motives  should  be  more  clearly 
shewn  (ban  in  the  case  of  a  stranger  ; — and  the  presumption  is  in  favour  of 
the  defendant.     Ibid. 

If  one  permit  bis  wife's  mother  to  reside  in  his  bouse,  and  afford  her  righta 
of  hospitality,  though  forbidden  by  the  husband  of  the  mother,  he  is  not  liable 
to  the  action  of  the  husband  for  harbouring  bis  wife.     Turner  v.   Estes,  3 
^Ma8s.  Rep.  317.   \ 

^Vindictive  damages  maybe  given  for  seducing  an  adopted  child.  11 
East,  23.]      }  Vide  Hutcheson  v.  Peck,  ut  stipra. 

No  action  will  lie  in  favour  of  a  single  woman,  against  a  man,  for  se- 
ducing her,  under  pretence  of  marriage,  and  getting  her  with  child;  but  an 
action  will  lie  for  a  breach  of  promise  of  marriage  ;  and  if  seduction  has  been 
practised  under  colour  of  such  promise,  it  will  aggravate  the  damages.  Paul 
T.  Frazier,  3  Mass.  Rep.  71.  Boynton  t.  Kellogg,  3  Mass.  Rep.  189.  Vide 
Barks  v.Shain,  2  Bibb,  341. 

Case  is  the  proper  form  of  action  for  seduction.  Ream  v.  Rank,  3  Serg. 
&  Rawle,  215.     Vide  Parker  v.  Elliot,  1  Gilm.  33.  S.  C.  6  Munf.  587.  | 

SEIGNIORY. 

(A)  SEIGNIORY ;  WHAT  SHALL  BE :  HOW  CREATED  :  IN 

CAPITE. 

Seigniory  imports  the  dominion  or  rovalty  which  any  one  has.  And  it  is 
a  seigniory  in  gross,  where  the  dominion  is  founded  in  his  person  ;  as,  where  a 
oian  holds  of  the  king  in  capite,  or  of  a  common  person  in  gross.  Co.  L.  108. 
a.     12  Co.  136.     Hob.  90. 

Or,  when  he  has  a  royalty  in  respect  of  an  honour,  manor,  &c. ;  of  which, 
vide  Honour. 

If  the  king  creates  a  tenure  of  himself,  without  saying  of  any  manor,  castle, 
honour,  &c.  it  will  be  a  tenure  in  capitCy  for  he  holds  of  him  as  of  his  crown. 
Co.  L.  108.  a.     12  Co.  135.     Sav.  45. 

Though  the  tenure  be  in  socage^  and  not  in  chivalry.    Co.  L.  108.  a. 

But  where  a  subject  creates  the  tenure,  though  the  seigniory  afterwards 
escheats,  &c.  to  the  king,  it  will  be  a  tenure  of  the  person  of  the  king„  but 
nottfi  eapite,     Co.  L.  108.  a. 

So,  if  the  tenure  be  created  by  the  king  vt  de  manerio,  &c.  in  capite^  the 
tenure  will  be  of  the  manor,  and  the  words  in  capile  shall  be  rejected.  R. 
12  Co.  136. 

The  king  is  lord  paramount  of  all  the  lands  in  the  kingdom.  2  Inst.  501. 
Vide  Homage. 

So,  before  the  st.  W.  3. 18  Ed.  1.1.  quia  empiorts  ttrrarvm^  if  a  subject 
had  enfeoSed,  Sic*  another  to  hold  of  himself  by  such  services  as  he  pleases^ 
it  was  a  mesne  seigniory  in  the  feofier.     2  Inst.  501.  . 

And  if  he  had  enfeofied  another  generally,  without  mention  of  any 
tenure,  the  feofiee  held  of  him  by  the  same  services  by  which  he  held.  2 
Inst.  501. 
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So,  since  the  st.  quia  emptores,  if  a  tenant  makes  a  gift  in  tail,  the  donee 
holds  of  the  donor.     4  H.  6«  30. 

Though  the  gift  be  tenend.  de  capitali  domino  ;  for  these  words  shall  be  re- 
jected.    R.  4  H.  6.  20,  21. 

If  the  tenant  had  enfeoffed  another  only  of  part  of  his  tenement,  he  must 
hold  of  his  feoffor;  for  the  seigniory  cannot  be  divided  by  the  act  of  the  ten- 
ant, and  therefore  there  could  not  be  a  feoffment  of  parcel  to  hold  of  the  lord 
paramount.     2  Inst.  65. 

["H  Yet  before  the  st.  quia  emptores,  the  tenant  might  enfeoff  another  of  the 
whole,  to  hold  of  the  lord  paramount.     2  Inst.  65. 

But  by  the  st.  quia  emptores  terrarumj  if  any  enfeoff  another  of  his  tene- 
ments, or  any  part  of  them,  the  feoffee  shallhold  of  the  lord  paramount  by 
the  same  services  by  which  his  feoffor  held,  or  pro  ratat  if  the  feoffment  be 
only  of  part.     2  Inst.  501. 

The  tenure  shall  be  of  the  next  lord  paramount.     Ibid. 

And  by  the  same  services,  by  which  the  feoffor  ought  to  hold,  if  he  was 
seised  of  the  fee,  or  in  his  own  right,     2  Inst.  502. 

Or,  (if  it  cannot  be  by  the  same,  as  where  the  feoffor  holds  in /rania/- 
tnoignej)  as  near  as  it  can*     2  Inst.  502. 

(B)  HOW  EXTINGUISHED. 

But  if  the  tenant  enfeoffs  the  king,  the  seigniory  is  extinct ;  for  the  king 
cannot  hold  of  any  person.     Dy.  10.  a. 

So,  if  he  gives  to  A.  in  tail,  the  remainder  of  the  king  in  fee,  if  the  king  ac- 
cepts the  remainder.     R.  Dy.  1 54.  b. 

bo,  if  tenant  jt>arax)ai/ enfeoffs  the  lord  iiaramounf,  the  memalty  will  be 
extinct,  for  the  lord  paramount  cannot  hold  of  any  person  more  base.  Dy. 
10.  a.  * 

So,  if  a  tenancy  descends  to  the  king  and  another,  the  king  may  compel 
the  other  to  do  the  entire  service  or  not,  at  his  election.     R.  Dy.  285.  b. 

But  if  the  king  afterwards  enfeoffs  another  ttntnd.  de  capitali  domino  per 
servitia  debita  the  mesnalty  and  seigniory  paramount  are  revived.  2  Inst. 
501. 

So,  if  the  lord  releases  the  seigniory  to  the  tenant,  or  releases  the  land,  the 
seigniory  is  extinct.     Lit.  s.  454. 

So,  if  the  lord  paramount  con6rms  the  estate  of  the  mesne^  to  hold  by  sO' 
cag€t  or  a  less  service,  the  tenant  paravail^  who  holds  by  the  same  services, 
after  sueh  confirmation  shall  hold  by  socage,  &c.     2  Inst.  501. 

Vide  more  concerning  Seigniory,  in  Grant,  (E  4.) 

SEISED  TO  USES. 

Vide  Uses,  (E— F). 

SEISIN. 

(A)  SEISIN  IN  FACT. 

(A  1.)  When  necessary,  p.  323. 

(A  2.)  What  shall  be  a  seisin  in  fact.  p.  823. 
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(B)  SEISIN  IN  LAW. 

(B  1.)  When  sufficient,  p.  823. 

(C)  WHAT  SEISIN  IS  SUFFICIENT  TO  MAINTAIN  AN  ASSISE. 

p.  333. 

(D)  WHAT  NOT.  p.  325. 

(E)  WHAT  IS  SUFFICIENT  TO  MAKE  A  PISTRESS.  p.  325. 

(F)  DISSEISIN. 

[*](F  J-)  What  shall  be.  p.  326. 

(F  2A  What  not.  p.  S28. 

(F  3.)  What  shall  be  so,  or  not,  at  election,  p.  329. 

(F  4.)  Who  shall  not  be  a  disseisor,  p.  330* 

.  (A)  SEISIN  IN  FACT. 

(A  1.)  When  necessary. 

Seisin  imports  the  havidg  possession  of  an  estate  of  freehold  or  inheritance 
in  lands  or  tenements.    Co.  L.  153.  a. 

Seisin  is  in  fact  or  in  law.     Co.  L.  29.  a. 

Seisin  in  fact  is  necessary  to  make  a  man  tenant  by  the^curtesy,  where  it 
was  attainable.    Co.  L.  29.  a.    Vide  Estates,  (D  1.) 

And  to  maintain  an  assise.     4  Co^  9.  a.     Vide  post,  (C). 

Or,  a  writ  of  right*     4  Co.  9.  a« 

So,  a  writ  of  axetj  mart  ^ ancestor ^  &c.     4  Co.  10.  a. 

And  therefore  where  the  st.  32  H.  8.  2.  speaks  of  seisin  within  sixty  years 
for  a  writ  of  right,  fifty  years  for  a  writ  of  aiel^  cosinage^  mort  d^ ancestor^ 
entry,  &c.  within  thirty  years  for  an  assise,  it  shall  be  intended  of  an  actual 
seisin.     4  Co.  10.  a. 

I  So,  in  a  writ  of  right,  actual  seisin  in  the  demandant,  is  necessary,  at 
common  law.  And  this  rule  is  also  applicable  to  writs  of  entry.  Green  v. 
Liter,  8  Crancb,  229.  \ 

(A  3.)  What  shall  be  a  seisin  in  fact. 

A  seisin  in  fact  shall  be  attained  by  an  actual  entry  into  lands  or  tene- 
ments. 

By  an  entir  into  part  in  the  name  of  the  whole.  {  Vide  Proprietors  of  the 
Kennebeck  Purchase  t*  Springer,  4  Mass.  Rep.  416.  Barr  v.  Grat^,  4 
Wheat.  213.  | 

So,  a  receipt  of  rents  or  profits  will  give  an  actual  seisin. 

So,  if  an  heir  deniises  for  years,  or  at  will,  the  entry  of  the  lessee  gives  an 
actual  seisin  to  the  lessor.    Vide  Assise,  (B  4.) 

So,  a  recovery  and  execution  thereon  give  an  actual  seisin.  Vide  post, 
(C). 

[A.  dies  seised  of  four  houses,  leaving  daughters  by  his  first  wife,  and  his 
second  wife  tnntni  with  a  son  who  is  bom,  lives  five  weeks  and  dies ;  the 
mother,  the  daughters,  and  the  son,  live  in  one  of  the  houses,  the  tenants  of 
the  other  houses  pay  rent  to  the  mother  before  the  birth,  during  the  life,  and 
after  the  death  ot  the  son.  This  is  actual  seisin  in  the  son,  and  the  premises 
descend  to  bis  heir.     3  Wils.  516.1 
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{  Where  a  patent  issDes  of  vacant  lands,  the  patentee  accjiiirea  a  con- 
stractive  actiuil  seisin  of  the  lands  within  bis  patent*  Barr  i^.^ratz,  4 
Wheat.  213.    Vide  Green  v.  Liter,  8  Cuaiieb,  239.    Clay  v.  White,  1 

Manf.  162. 

Where  tiro  pevtons  are  in  possession  of  land  at  the  same  time,  wilder  dif- 
ferent titles,  he  has  the  seisin,  who  has  the  better  title.  Ibid,  vide  Lai^- 
don  r.  Potter,  3  Mass.  Rep.  315.  Codman  v.  Winslow,  10  Mass.  Rep.  146. 
Commonwealth  v.  Dudley,  10  Mass.  Rep.  403. } 

(B)  SEISIN  IN  LAW. 

(B  1.)  When  sufficient. 

A  seisin  in  law  is  safBcient  for  an  avowry  upon  a  distress*  4  Co.  9.  a. 
Vide  post,  (E). 

(C)  WHAT  SEISIN  IS  SUFFICIENT  TO  MAINTAIN  AN  ASSISE* 

The  plaintiff  in  an  assise  must  have  actual  seisin  of  the  lands  or  tenements 
for  which  he  brings  bis  assise ;  for  it  does  not  lie  of  a  seisin  in  law.  Lit«  s. 
681.     4  Co.  9.  a. 

What  shall  be  an  actual  seisin,  vide  ante,  (A  2.) 

And  therefore,  if  the  plaintifl  in  an  a^ssise  enters,  or  takes  the  profits  of  the 
land,  that  is  sufficient  for  htm  to  have  an  assise. 

So,  if  a  man  receives  rent,  that  is  a  sufficient  seisin  to  have  an  asuse  of 
the  r^nt* 

[*lSo,  if  a  man  recovers  rent,  and  the  sheriff  upon  a  writ  of  execution 
puts  him  in  seisin  of  the  rent. 

Though  he  puts  him  in  seisin  only  by  parol  upon  the  land.  2  Roh  463. 
1.40. 

Or,  by  delivery  of  an  ox,  or  other  collateral  thing  in  the  name  of  seisin^ 
3  Rol.  464. 1.  3a  463.  1.  30.  32. 

So,  if  he  has  judgment  for  a  return  irreplevisable.  4  Cb»  9.  b*  3  Rol. 
464«1.13. 

So,  if  the  tenant,  upon  a  grant  of  rent,  attorns  to  the  grantee,  and  gives 
him  money  as  parcel  of  the  rent,  that  will  be  a  sufficient  seisin.  3  Rol.  46S« 
1.  23. 

So,  if  he  gives  a  penny,  &c.  by  way  of  seisin,  though  it  be  not  given  ai 
parcel  of  the  rent.     2  Rol.  463. 1.  25.     4  Co.  10.  a. 

Or,  gives  an  ox,  cow,  or  other  collateral  thing,  in  the  name  of  seisin*  2 
Rol.  463. 1.  37.  464.  1.  25. 

So,  if  a  man  takes  the  profits  of  an  office,  that  is  a  sufficient  seisin  of  the 
office  to  maintain  an  assise. 

So,  if  he  takes  3d.  of  A.  for  a  capias^  it  is  a  sufficient  seisin  of  the  office  of 
of  filacer.     1  Rol.  270. 1.  25. 

So,  if  he  takes  205.  of  A.  by  way  of  composition  for  the  fees  of  an  office* 
R.2T^v,  120. 

Though  the  defendant  had  possession  of  the  office  at  the  same  time.  S 
tev.  120. 

So,  if  he  puts  his  band  upon  the  mace,  which  the  disseisor  of  the  office 
holds,  and  his  hand  upon  the  door  of  the  house  of  commons,  it  is  a  sufficient 
seisin  of  the  office  ofserjeant  of  the  house  of  commons*    R.  2  Lev*  130* 

So,  if  he  recovers  damages  th  an  action  upon  Uie  case  for  his  fees*  Dub* 
3  Lev.  108* 
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So, 'seisin  of  part  of  the  reDt  is  seisin  sufficient  to  have 'an  assise  of  the 
whole.     4  Co.  9.     2  RoU  463.  1.  50. 

So,  if  a  man  graots  several  rents,  an  attornment  bjr  delivery  of  a  penny  in 
the  name  of  seisin  is  sufficient  for  all  the  rents.  .  2  RoK  463. 1. 35.    4  Co. 

8.  b.  9.  b« 

So,  if  a  man  reserves  upon  a  lease  for  life  or  years,  a  quartern  of  corn  for 
the  first  year,  and  afterwards  50s,  per  annum^  the  seisin  of  the  corn  is  suffi- 
cient for  the  509.  rent ;  for  the  whole  stands  upon  the  same  reservation.  4 
Co.  9.  a. 

So,  seisin  by  the  ancestor  is  sufficient  in  an  assise  by  the  heir.  Vide  As» 
sise,.(A). 

So  in  an  assise  of  rent  by  a  corporation  sole,  seisin  by  his  predecessor.  S 
Rol.  464. 1.  5.  40. 

So,  seisin  by  the  band  of  the  tenant  paravail  is  sufficient  for  the  lord  para- 
moiiDt  against  the  mesne.     1  Rol.  314.  K  47. 

So^  seisin  by  the  husband  binds  the  wife  and  her  heirs.     1  Rol.  314. 1.  55. 

So,  seisin  by  tenant  by  the  curtesy  binds  the  heir.     1  Rol.  315. 1.  2. 

So,  seisin  given  of  services  by  A.  after  a  feoffment  by  him  to  B.  and  before 
notice  of  the  feoffment,  is  sufficient  for  the  lord  in  an  assise  against  B.,  for 
till  notice  A,  was  his  tenant,  as  to  the  avowry.     3  Rol.  464. 1.  50. 

So,  seisin  by  the  hand  of  the  discontinuee  of  tenant  in  tail,  though  the 
[*]lord  cannot  avow  upon  him,  and  there  is  no  privity  between  them.  3  Rol. 
464.1.52.     1  Rol.  314.1.51. 

So,  by  the  hand  of  a  disseisor,  or  other,  who  has  a  defeasible  title,  if  it  be 
without  covin.     2  Rol.  464. 1.  45.     1  Rol.  314. 1.  50. 

If  a  man  makes  a  feoffmeocof  a  seigniory  upon  condition,  and  afterwards 
enters  for  the  condition  broken  ;  seisin  of  the  services  before  the  feoffinent  is 
sufficient  for  an  assise  after  re-entry.  2  Rol.  465.  1.  10.  where,  after  re- 
entry, he  distrains.     4  Co.  9.  b.     Vide  po8t,XD.) 

So,  seisin  by  the  feoflfee  before  the  condition  broken.     4  Co.  9.  b. 

If  a  rent  becomes  seek  without  the  act  of  the  party  himself,  seisin  before 
is  sufficient  for  an  assise  afterwards  ;  as,  if  the  lord  purchases,  &g.  of  the 
tenant /^aravaiV,  whereby  the  surplusage  of  the  rent  of  the  mtsnaliy  is  seek, 
seisin  before  of  the  rent-service  is  sufficient  for  that  which  is  seek.     4  Co. 

9.  a. 

(D)  WHAT  NOT. 

Bnt  a  seisin  in  law  is  not  a  sufficient  seisin  to  have  an  assise,  Vide  ante, 
(C.) 

So,  an  attornment  to  the  grant  of  a  rent,  without  payment  of  any  paK,  or 
something  given  in  the  name  of  seisin,  is  not  sufficient  to  maintain  an  assise. 
2  Rol.  463.  1.  1 5. 464.  h  20.  ^ 

Though  he  attorned  by  delivery  of  a  penny,  if  it  were  not  given  as  part  of 
rent,  or  in  the  name  of  seisin.     2  Rol.  463. !.  20. 

So,  a  distress  for  a  rent-seek,  without  more,  is  not  a  sufficient  seisin  to  have 
mn  assise.     2  Rol.  463. 1.  43. 

So,  seisin  of  one  service  is  not  sufficient  to  have  an  assise  of  another 
service,  though  it  be  inferior  to  it.    4  Co.  9.  a. 

As,  seisin  of  fealty  is  not  sufficient  to  have  an  assise  for  rent.  2  Rol.  463. 
L  52. 

So,  in  an  assise  for  an  office,  it  is  not  sufficient  for  a  seisin,  that  he  goes 
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iQ  the  place  where  it  ought  to  be  exercised,  and  demands  his  station  there. 

2  Lev.  108.  . 

Nor,  if  he  recovers  damages  against  another  in  an  action  upon  the  case 
for  disturbing  him  in  the  exercise  of  the  office.    "Semb.  2  Lev.  108. 

So,  seisin  of  services,  by  the  hand  of  a  lessee  for  years,  is  not  sufficient 
for  an  assise  against  him  in  the  reversion,  after  the  years  expired.  2  Rol. 
465.1.2.      1  Rol.  314.  1.45. 

Or,  by  the  hand  of  a  tenant  at  will.     1  Rol.  314. 1.  42. 

So,  seisin  of  rent-service  is  not  sufficient  for  a  rent,  which  becomes  seek 
by  the  act  of  the  party  himself  ;*  as,  if  the  lord  grants  his  seigniory,  saving 
the  rent,  seisin  of  the  rent  before  is  not  sufficient  to  have  an  assise  of  the 
rent,  which  is  now  seek.     4  Co.  9.  b. 

So,  if  a  donor  or  lessor  for  life  grants  the  reversion,  saving  the  rent. 

Ibid. 

So,  if  a  man  makes  a  feoffment  of  land  upon  condition,  and  afterwards 
the  condition  is  broken,  be  cannot  maintain  an  assise  before  entry  and  a 
new  seisin  obtained.     4  Co.  9.  b. 

(E)  WHAT  IS  SUFFICIENT  TO  MAKE  A  DISTRESS. 

But  a  seisin  in  law  is  sufficient  to  have  a  distress  for  rent.     4  Co.  9.  a. 

So,  it  is  sufficient  for  an  avowry,  &c.  for  rent,  or  other  service,  since  the 
st.  32  H.  8.  2.  though  that  statute  speaks  of  actual  possession  within  [*1for- 
ty  years  \  for  that  shall  be  restrained  to  seisin  for  an  action,  and  not  (or  a 
distress.     R.  4  Co.  10. 

And  seisin  of  homage  is  a  sufficient  seisin  to  enable  a  distress  for  all  other 
services,  superior  or  inferior.     R.  4  Co.  8.  b.     Bevil. 

So,  seisin  of  any  superior  is  seisin  of  every  inferior  service ;  as,  if  a  man 
holds  by  e^cuoge  and  other  services,  seisin  of  e^ct^ge  is  seisin  of  homage^ 
fealty,   &c.     R.  4  Co.  8.  b. 

So,  seisin  of  homage  \8  seisin  of  fealty.     4  Co.  8.  b. 

And  if  the  tenure  be  by  fealty  and  rent,  seisin  of  the  rent  is  seisin  of  tbe 
fealty.     Ibid. 

And  seisin  of  the  fealty  is  seisin  of  the  rent.    R.  4  Co.  8.  b. 

So,  acceptance  by  the  lord  from  his  tenant  of  an  horse,  &c.  for  rent  due,  is 
seisin  of  the  rent.     1  RoU  3]  4. 1.  25. 

So  if  the  tenant  pays  an  amerciament  for  not  doing  suit,  or  makes  a  com* 
position  for  it,  it  is  seisin  of  the  suit  of  court.     1  Rol.  314.  I.  20. 

So,  an  attornment,  or  recovery  in  avowry  fox  any  service,  is  a  sufficient 
seisin  of  the  service.     1  Rol.  314.  1.  17.  27. 

So,  seisin  of  any  annual  service  is  seisin  of  all  casual  services ;  as,  seisin 
of  rent,  suit,  &c.  is  seisin  of  escuage^  homage,  fealty,  ward,  relief^  heriot- 
service,  service  to  pale  in  the  park,  or  cover  the  hall  of  the  lord,  &c.  4 
Co.  8.  b. 

But  seisin  of  a  superior  service  is  not  seisin  of  any  inferior,  which  is  not 
incident.     Ibid. 

So,  seisin  of  any  annual  service  is  not  seisin  of  any  other  annual  service ; 
as,  seisin  of  rent  is  not  seisin  of  suit,  word-days,  annually,  &c.  4  Co»  9,  a. 

(F)  DISSEISIN. 

(Fl.)  What  shall  be^ 

[The  precise  definition  of  what  constituted  a  disseisin,  such  as  made  the 
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disseisor  the  tenant  to  the  demandant's  precipe,  though  the  right  owner's 
entry  was  not  taken  away^  is  not  now  known  ;  but  it  was,  some  way  or 
other,  turning  the  tenant  out  of  bis  tenure,  and  usurping  his  place  and 
feudal  relation.  It  was  a  complicated  fact,  and  difiered  from  dispossessing. 
The  freeholder  by  disseisin  di^ered  from  a  possessor  by  wrong,  or  mere 
intruder  without  tnyestiture.  1  6.  M.  60.]  {  Vide  Smith  v.  Burtis,  6 
Johns.  Rep.  197.  } 

[Cases  where  the  true  owner  thinks  6t  to  admit  himself  disseised,  in  order 
to  Bring  his  assise,  are  very  diflferent  from  actual  disseisins  in  spite  of  the 
traeownery  t.  €.from  such  disseisins  as  made  the  disseisor  tenant  to  every 
demandant  and  freeholder,  de  facto,  in  spite  of  the  true  owner.  Ibid.1 
(VideCowp.  702.) 

[Disseisin  at  election  is  very  diflferent  from  actual  disseisin,  though  the 
same  term  is  applied  to  both.     Ibid.] 

'    Disseisin  is  the  tortious  ousting  of  seisin  in  lands  or  tenements.     Co.  L. 
153.  b. 

As  i(  a  man  enters  into  lands  or  tenements,  where  his  entry  is  not  congea* 
ble^  and  ousts  another  of  his  freehold.     Lit.  s.  279. 

[ft  is  not  necessarily  a  disseisin  to  take  the  profits  of  an  estate  without 
right.     Ld.  R.829.  B.] 

If  he  enters  upon  the  possession  of  a  lessee,  this  ousts  the  lessor  of  his 
freehold* 

Though  the  lessee  continues  payment  of  his  rent  afterwards.    Dub.  1 
Rol.  658. 1.  ult. 

[*]So,  if  a  man  disturbs  the  entry  of  him  who  has  right,  into  land,  it  will 
be  a  disseisin.     1  Rol.  659.  i.  1 5. 

If  he  cats  down  trees  contrary  to  the  command  of  him  who  has  right. 
If  he  comes  to  an  house  that  is  locked  up,  and  takes  the  door  in  his  hand, 
and  claims  it  in  fee ;  though  he  does  not  enter,  it  will  be  a  disseisin  of  the 
boase.     R.  1  Rol.  659. 1.  5. 

So,  if  a  copyholder  leases  by  license  for  years,  and  afterwards  ousts  his 
lessee,  it  will  be  a  disseisin  to  the  lord.     1  Rol.  662. 1.  47. 

So,  it  will  be  a  disseisin,  though  made  by  colour  of  right ;  as,  if  tenant  for 
life  or  years  makesa  feoflfment,  and  the  feofiee  enters,  he  will  be  a  disseisor. 
So,  if  he  makes  a  gift  in  tail,  or  lease  for  life,  other  than  his  own  life,  and 
the  donee  or  lessee  enters. 

Soy  if  lessee  at  will,  or  by  sofTerance,  makes  a  lease  for  years,  and  the 
lessee  enters.     R.  Cro.  El.  830. 
If  the  lessee  continues  in  possession  after  a  fine,  or  surrender  to  the  lessor. 
Or,  after  his  term  expires,  after  entry,  or  against  the  will  of  the  lessor. 
So,  if  the  king's  patentee  enters,  where  the  king  has  no  right  to  make  a 
grant. 

If  the  escheator,  or  other  ofiicer  of  the  king  seizes  the  land  without  use. 
If  a  man  who  has  no  right,  obtains  land  out  of  the  hands  of  the  king  upon 
false  suggestion.     1  Rol.  658. 1.  40. 
If  a  demandant  enters  pendente  lite. 

Or,  sues  execution  after  his  release  given,  after  verdict,  and  before  judg- 
ment. 

Or,  enters  after  a  recovery  utterly  void. 

If  a  sheriff,  upon  a  general  writ,  makes  execution  of  other  land.     1  RoU 
664.  1.  5. 

So,  if  an  officer  executes  an  office,  to  which  another  has  a  right,  by  ap« 
pointment  of  the  court,  he  will  be  a  disseisor. 
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If  a  woman  takes  dower  to  which  she  has  no  titlq,  by  asaignmentf  of  t 
guardian,  she  will  be  a  disseisoress. 

So,  if  a  man  enters  by  feoffment  of  a  guardian. 

If  a  guardian  continues  possession  after  full  age  of  his  ward,  he  will  be  a 
disseisor.     Co.  L.  57.  b.     1  Rol.  659. 1.  50. 

So,  if  a  man  enters  by  release  of  an  infant,  he  will  be  a  disseisor. 

If  he  enters  to  make  livery  for  him  who  has  no  right. 

If  be  enters  by  colour  of  a  lease  from  the  disseisor  after  the  entry  of  the 
disseisee.     1  R  oh  662. 1.  30. 

And  evei^  one  will  be  a  disseisor  who  is  particeps  cri  minis  ;  as,  if  a  man 
commands  another  expressly  to  make  a  disseisin.     1  Rol.  663. 1.  20.  25. 

If  he  gives  assent  precedent  or  subsequent  to  the  disseisin.  ^ 

If  a  lessee,  guardian,  tenant  by  eUgitj  ic.  makes  a  feoffment,  &c.  he  will 
be  a  disseisor,  as  well  as  the  feofiee,  &c.  who  enters. 

So,  if  a  lessee  attorns,  or  voluntarily  pays  h\e  rent  to  a  stranger. 

So,  2L  feme-covert,  or  infant,  may  be  a  disseisor  by  actual  entry,  without  her 
husband.     1  Rol.  660. 1.  30. 

Or,  if  they  agree  to  a  disseisin  by  another  after  the  coverture  determined, 
or  at  full  age.     1  Rol.  660. 1.  23. 

r^lSoyifaman  enters  by  a  disseisin,  he  will  be  a  disseisor,  though  he 
claims  only  for  years;  as,  tenant  by  statute,  in  dower,  &c.  where  they 
have  no  right  to  it ;  for  they  cannot  qualify  their  wrong.  1  Rol.  662.  K 
35.  40. 

If  one  parcener  enters,  claiming  the  whole,  and  takes  the  pro&ta  of  the 
whole,  it  will  be  a  disseisin  of  his  partner*  Co.  L.  373.  b.  243.  b.  Vide 
Parcener,  (A  3.) 

What  shall  be  a  disseisin  of  a  rent,  vide  Rent,  (D  2.) 
{  Disseisin  is  an  estate  gained  by  wrong,  and  differs  from  dispossession, 
which  may  be  by  right  or  wrong.     Smith  t.  Burtis,  6  Johns.  Rep.  1 97. 

A  mere  estry  upon  the  land  of  another,  is  no  disseisin,  and  may  be  con- 
sidered as  an  entry  under  the  title  of  the  true  owner.     Ibid. 

The  doctrine  of  a  descent  cast,  applies  only  to  the  case  of  a  tortious  seisin, 
founded  on  au  ouster  in  fact.     Ibid. 

The  surrender  of  lands  of  an  infant,  by  his  guardian,  is  a  disseisin.  Jack- 
son V.  Whitlock,  1  Johns.  Cas.  213. 

To  constitute  an  ouster  of  one  seised,  there  must  bean  actual  occupation 
of  the  land,  or  he  must  be  in  fact  turned  out  of  possession.  Proprietors  of 
theKennebeck  Purchase  v.  Springer,  4  Mass.  Rep.  416.  Boston  Mill  Corpo- 
ration V.  Bulfinch,  6  Mass.  Rep.  229.  Vide  Brown  v.  Porter,  10  Mass.  Rep. 
93.     Warren  v.  Childs,  11  Mass.  Rep.  222. 

What  shall  constitute  an  ouster  or  disseisin  of  one  tenant  in  co  mmon  bj 
his  co-tenant.  Higbee  v.  Rice,  5  Mass.  Rep.  344.  Gordon  v.  Pearson,  1 
Mass.  Rep.  323.  Cummings  v.  Wyman,  10  Mass.  Rep.  464.  Leonard  v. 
Leonard,  10  Mass.  Rep.  281.  I 

(F2.)  Whatnot. 

But  an  act,  which  does  not  oust  him  who  has  the  freehold,  though  it  be 
tortious,  will  not  be  a  disseisin ;  as,  if  a  commoner  commands  the  owner  of 
the  soil  not  to  cut  down  trees,  whereupon  he  desists,  and  goes  off  out  of  (be 
land,  it  is  no  disseisin :  .for  he  who  has  right  shall  not  be  ousted  of  his  sei* 
sin  by  parol.     1  -Rol.  659.  1.  10. 
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So,  if  A.  enters  upon  the  posBessioD  of  B*  bat  does  not  expel  him,  it  is  no 
disseisin.     1  Sal.  246.     Co.  L.  181.  a. 

So,  if  a  man  makes  a  lease,  off  the  land,  to  him  who  has  the  possession, 
and  rent  be  paid  to  him,  it  will  not  be  a  disseisin  without  more.  1  Rol. 
109.1.40.45.*  Vide  infra. 

So,  if  a  man  erects  a  shop  in  a  vacant  place  of  the  king^s  manor,  without 
paying  rent,  it  will  not  be  disseisin ;  for  the  king  cannot  be  ousted  of  his 
seisin.     1  Rol.  669. 1.  25. 

Though  he  continues  in  the  shop  after  a  grant  of  the  manor  by  the  king  to 
another  in  fee  §  for  the  first  being  no  disseisin,  the  continuance  of  the  same 
act  will  not  be  so.     R.  1  Rol.  659. 1.  25. 

So,  if  a  man  enters  upon  the  land  of  A.  in  ward  of  the  king,  and  takes  the 
profits  as  owner,  and  continues  the  possession  after  livery  sued  by  A.  it  will 
not  be  a  disseisin,  when  the  first  act  was  not  so.     R.  1  Rol.  654.  I.  30. 

So,  if  tenant  in  capiie  devises  all  his  land,  which  is  void  for  a  third  part, 
and  the  devisee  enters,  and  makes  a  lease  of  the  whole,  it  will  not  be  a  dis- 
seisin ;  for  he  was  tenant  in  common  with  the  heir,  and  tenant  in  common 
cannot  b^  ousted  without  actual  ejectment*  R,  1  I^qI.  Q$8.  1.  ^5«  Mo. 
546. 
So,  though  the  devisee  levy  a  fine  of  the  whole.  1  Rol.  658.  I.  50. 
So,  a  disseisin  of  part  of  a  manor,  rent,  &c.  if  there  can  be  a  severance, 
will  not  be  a  disseisin  of  the  whole.     1  Rol.  664.  I«  21. 

So,  it  will  not  be  a  disseisin,  where  a  man  enters  by  sufferance  of  the  own- 
er.    1  Rol.  659. 1. 20.     R.  1  And.  1 34. 

So,  if  a  lessee  continues  in  possession  after  his  term,  without  other  act ; 
for  be  is  only  tenant  by  sufierance.     1  Rol.  659. 1,  ult. 

[To  make  a  title  by  disseisin,  there  must  be  a  wrongful  entry ;  k  wrongful 
continuance  of  possession  after  a  rightful  entry,  is  not  a  disseisin.  So  that  a 
fine  with  proclamations  levied  by  one  after  the  death  of  a  tenant  for  life  under 
whom  he  held,  operates  nothing  against  the  remainder-man,  who  therefore 
may  bring  ejectment  without  having  first  entered  ;  for  a  fine  levied  by  one 
who  has  not  a  freehold  by  right  or  by  wrong,  is  a  nullity.  So  likewise,  if  he 
die  after  five  years  continuance  of  possession,  and  hjs  heir  enter,  this  is  not  a 
descent  cast,  and  therefore  does  not  toll  the  entry  or  ejectment  of  the  re- 
mainder-man, for  to  make  a  descent  cast,  the  party  must  have  had  a  descend* 
able  estate.     3  M.  &  S.  27 ! .] 

[*]So,  if  a  stranger  makes  a  lease  by  indenture  to  tenant  by  sufferance,  with- 
out ousting  the  possession,  it  will  not  be  a  disseisin,  though  tenant  by  suf- 
ferance pays  him  the  rent  upon  the  lease.     R.  1  Rol.  659. 1.  40. 

So,  if  guardian  by  nurture  makes  a  lease  to  any  one  in  possession  under 
the  title  of  the  infant,  rendering  rent  to  himself,  which  is  paid  accordingly, 
it  will  not  be  a  disseisin.     1  Rol.  659.  I.  45. 

So,  if  a  man  enters,  claiming  only  a  lawful  estate,  he  will  not  be  a  dissei- 
sor, thoagh  he  has  no  right  to  it ;  as,  if  a  man  makes  a  lease  to  B.  and  his 
beira  for  years,  and  the  heir  enters,  claiming  the  term  which  does  not  belong 
to  him.     1  Rol.  662. 1. 45. 

If  a  devise  be  void  for  a  third  part,  and  the  devisee  enters,  claiming  the 
whole  by  the  devise.     R.  Cro.  £1.  641. 

So.  if  a  sheriff,  &c.  does  execution  pursuant  to  his  authority,  he  will  not 
be  a  disseisor,  though  the  judgment  or  process  was  erroneous.  R.  1  Rol. 
664.  1.  5. 

As,  if  the  sheriff  makes  restitution  after  a  reversal  in  error,  without  a  scire 
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facias  against  the  terre-tenants  who  were  not  parties  to  the  record,  as  they 
ought  to  he.     R.  1  Rol.  663.  1.  50. 

'Where  an  ejectment  is  hrought,  there  can  be  no  disseisin*     1  B.  M.  60.] 

'Taking  possession  under  a  judgment  in  ejectment  is  not  a  disseisin  of  fhe 
freehold  ;  nor  can  the  true  owner  elect  to  make  it  so.  For  the  en^y  is  on- 
der^authority,  and  lawful,  therefore  not  liable  to  be  punished  by  fine  ;  nor  can 
the  true  owner  enter  upon  such  recoveror  as  a  disseisor.    Ibid.  Cowp.  701.} 

[Possession  under  a  judgment  in  ejectment  can  never  amount  to  a  disseisin 
of  the  freehold.     Cowp.  689.] 

[A  fine  levied  by  tenant  for  life  who  continues  io  pc«so00iun9  is  no  dissei- 
sin of  the  remainder-man.     13  East,  141.] 

[An  entry  and  possession  of  the  devisee  of  tenant  for  life,  who  had  levied 
a  fine,  and  afterwards  continued  in  possession  till  her  death,  is  no  disseisin 
of  the  remainder-man.     12  East,  141.] 

{  Where  the  donee  under  a  parol  gift  of  land,  leases,  and  the  dooor  per- 
mits the  lessee  to  build  and  enjoy  the  term,  it  does  not  operate  as  a  disseisin. 
Jackson  v.  Rogers,  1  Johns.  Cas.  33. 

Nor  does  the  holding  over  by  a  tenant  for  years.  Jackson  v.  Raymond, 
1  Johns.  Cas.  85.  in  nota.  Vide  Commonwealth  v.  Dudley,  10  Mass. 
Rep.  403. 

Nor  the  surrender  and  attornment  of  tenants  to  him,  who  enters  into  land, 
without  title.     Jackson  v.  Delancy,  13  Johns.  Rep.  537. 

An  entry  into  lands,  occasionally,  for  a  particular  purpose,  will  not  amount 
to  a  disseisin.  Proprietors  of  Kennebeck  Purchase  v.  Springer,  4  Mass. 
Rep.  416. 

Nor  a  concurrent  possession  with  the  owner.  Norcross  v.  Widgery,  ^ 
Mass.  Rep.  506. 

Nor  an  act  of  trespass  committed  without  the  knowledge  of  the  owner. 
Pray  i?.  Pierce,  7  Mass.  Rep.  381. 

Nor  an  entry  by  consent  of  the  tenant.  Porter  v.  Hill,  9  Mass.  Rep. 
34.} 

(F  3.)  What  shall  be  so,  or  not,  at  election. 

So,  if  a  lessee  at  will,  or  by  sufferance,  makes  a  lease,  it  will  not  be  a  dis-^ 
Seisin  but  at  the  election  of  the  lessor.  R.  1  Rol.  661. 1.  25.  Cro.  Car.  302* 
Jon.  316.     Vide  estates,  (H  1,3.) 

\  So,  if  the  donee  under  a  parol  gift,  lease  the  land,  and  the  donor  permit 
the  lessee  to  build,  and  enjoy  the  term,  it  will  not  operate  as  a  disseisin,  un- 
less by  election.     Jackson  v.  Rogers,  1  Johns.  Cas.  33. 

So,  if  a  tenant  for  years  hold  over  the  term.  Jackson  v.  .Raymond,  1 
Johns.  Cas.  85.  in  nota.  \ 

So,  if  a  man  enters  by  colour  of  a  lease,  which  is  void,  and  pays  rent  to 
the  lessor,  be  will  not  be  a  disseisor,  but  at  the  election  of  the  lessor.  R.  1 
Rol.  661.  I.  45. 

Though  he  claims  a  lease  for  life,  as  well  as  where  he  claims  by  a  lease  for 
years  or  at  will.     R.  cont.  1  Rol.  662. 1.  10.     Vide  estates,  (H  1,  2.) 

So,  if  A.  makes  a  lease  for  yearsi  and  afterwards  makes  a  jointure,  and 
aliens  the  fee  to  B.  who  enters,  and  takes  the  rent  of  the  lessee,  and  then  the 
wife  enters,  claiming  her  jointure,  and  takes  the  rent,  it  will  be  a  disseisin,  or 
not,  at  the  election  of  B.     1  Rol.  662.  I.  U.. 

So,  if  a  lessee  attorns,  or  pays  his  rent  to  a  stranger  without  coercion, 
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without  more,  it  will  no(  be  a  disBeisin,  but  at  the  election  of  tbe  lessor.     1 
Rol.  659.1.  17.  - 

So,  if  a  man  enters,  claiming  as  guardian,  when  he  has  no  right  to  be 
lo,  it  will  not  be  a  disseisin,  but  at  the  election  of  the  heir.     1  Rol.  661. 

1.  20. 

If  he  enters  upon  the  Ifind  of  an  infant  by  his  assent,  for  his  assent  is  void. 
1  Rol.  661. 1.  40. 

[*](F4.)  Who  sliallnotT)6  a  disseisor. 

So^  the  king  or  queen  cannot  be  a  disseisor. 

So,  a  feme-covert  shall  not  be  a  disseisoress  by  the  act  of  her  husband,  or 
a  stranger.     1  Rol.  660. 1.  5.  10. 

Though  she  agrees  to  it  during  the  coverture  ;  for  her  agreement  is  void* 
1  Rol.  66Q.  1.  1 5.  20.  , 

So,  an  infant  cannot  be  a  disseisor  by  the  act  of  a  stranger,  though  he  agrees 
to  it  during  his  nonage,     1  I^ol.  660. 1.  25.  35. 

Though  the  feme-covert  or  iniant  be  present,  when  the  htisband  or  strs^n- 
ger  enters,  without  more.     1  Rol.  660.  I.  37.  661.  I.  12. 

So,  a  feme-covert  by  actual  entry  cannot  make  a  disseisin  to  the  use  of 
her  husband,  or  a  stranger.     1  Rol.  660.  1.  50. 

So  a  corporation  cannot  make  a  disseisin  in  their  corporate  capacity  ; 
for  tbe  person  who  does  the  act  is  the  disseisor  in  his  natural  capacity.     1^ 
Rol.  661.1.  5.  '  W' 

So,  if  a  man  commands  A.  to  enter  into  land  when  he  has  no  right,  and 
A.  enters  accordingly,  A.^alone  will  be  the  disseisor,  and  not  he  who  gave  th^ 
command.     1  Rol.  663. 'l.  10.  15. 

If  a  man  leases  the  land  of  another  for  years  off  the  land,  and  the  lessee 
enters,  the^  lessee  alon^  will  be  the  disseisor.     1  Rol.  663. 1.  27. 

But  if  a  lessee  at  will  or  by  sufferance  makes  a  lease  for  years^  the  lessor 
only  will  be  the  disseisor.     R.  1  Rol.  663. 1.  30.  40. 

[He  who  enters  under  a  void  lease,  is  not  a  disseisor  but  tenant  at  wH. 
1  Wils.  176.] 

Vide  more  concerning  Seisin,  in  Pleader,  (C  33. — E.  22.) 

PRIMBR  SEISIN. 
Vide  Prjbrooativk,  (D  59.) 

SEISURE. 

Vide  CopyHOLD,  (H  7.— K  20,  21.  95.) — Prjerooatite,  (D  68.) 

OP  ARMS. 

Vide  Justices  of  tbe  Peace,  (B.  12.) 

jOF  FELONS'  GOODS. 

Vide  FoBrEiTDRE,  (B  4.  7.  8.) — Justices,  (Z). — Pleader,  (3  S  18.) 

OF  FORFEITED,  GOODS. 

Vide  Trade,  (C  6.) 
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(SSO) 
OF  TEMPORALTIES. 


Vid«  PtiMBXMkrrvZf  (P  33,  kc) 

SEMINARr. 

Vide  PoPERT,  (B  6.) 

SEQUESTRATION^. 

Vide  Cpancsrt,  (D  7.) 

[*]SEBEMpjrr, 

(A)  WHEN  AN  OATH  SHALL.  BE  REQUIRED,  infn. 

(A  9>)  How  an  oath  shall  be  taken,  infra. 

(B)  WHEN  NOT.  p.  332. 

(C)  WHEN  REQUIRED  OP  A  PEER.  p.  333. 

£(D)  By  WHOM  AN  AFFIDAVIT  SHALL  BE  MADE.]  p.  333. 

[(E)  BEFORE  WHOM  SWORN.]  p.  333. 

^(F)  WHEN  MADE.]  p.  333, 

[(Gf)  SUBJECT  MATTER  OF.]  p.  334, 

[(H)  FORM  OF.]  p.  334. 

[(I)  TEST  OF  ITS  SUFFICIENCY.]  p.  335. 

[(K)  CONCLUSIVENESS  OF.]  p.  335. 

[(L)  OBJECTIONS  TO,  HOW  TAKEN.]  p.  335. 

[(M)  FILING  OF.]  p,  335. 

[(N)  PROOF  OF.]  p.  335. 

[(O)  FOR  A  DISTRINGAS.]  p.  335. 

[(P)  BEFORE  A  COMMISSIONER.]  p.  335. 

[(Q)  UNLAWFUL  OATHS.]  p.  336. 

(A)  WHEN  AN  OATH  SHALL  BE  REQUIRED. 

No  oath  can  be  required,  unless  it  be  established  hj  act  of  parliament,  or 
by  common  law.     2  Inst.  479. 

The  oaths  of  judges,  counsellors,  sheriffs,  under-sheriffs,  escheators,  at- 
tomies,  majors,  and  bailiffs,  are  established  by  act  of  parliament.    3  tnst. 

479. 
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When  the  oath  of  aUegianee  shall  be  reqaired*  Vide  Allegiance,  (B 
I,  &c.) 

[(A  2.)  How  an  oath  shall  be  taken.] 

[Oq  the  principles  of  the  eommon  law,  do  particular  form  of  oath  is  es- 
sential to  be  taken  by  a  witness.     Cowp.  389.1 

[Therefore  Jews,  before  their  expulsion  in  the  18th  of  Ed.  ].,  were  per- 
mitted at  common  law,  and  are  still  permitted  to  be  sworn  on  the  Old  Tes- 
tament.    Id.  ibid.] 

(Turks  may  be  sworn  on  the  Alcoran.     Id.  ibid.] 
And  Gentoos,  according  to  the  ceremonies  of  their  own  religion.     Vide 
1  Atk.  25. 

[The  testimony  of  a  sectary,  who  refused  to  kiss  the  book,  but  whose 
form  of  swearing  was  by  opening  the  book,  and  lifting  up  his  right  hand,  has 
been  admitted  in  a  civil  action.     2  Sid.  6.] 

[♦](B)  WHEN  NOT. 

But  a  new  oath,  not  established  by  the  common  law  or  authority  of  par- 
Kament,  cannot  be  imposed  upon  a  judge,  commissioner,  or  other  subject. 
9  Inst.  479. 

Though  allowed  by  the  king^s  patent.  .'Sefnb.  per  Cooke,  1  Rol.  5. 

But  an  addition  to  an  oath,  which  is  for  the  public  good  and  due  execu- 
tion of  his  office,  may  be  made  by  order  of  the  king  and  the  state  without 
parliament.     Semb.  Cro.  Car.  96. 

And  therefore,  by  the  common  law,  juramentum  calumnia  in  causis  eccU* 
siasiicif  could  not  be  required  of  laymen,  except  in  causis  matrimoniaL  et 
Ustamtnt.     2  Inst.  657.   . 

Though  allowed  by  the  constitution  of  Otho,  21  H.  3.  A.  1236  ;  for  a 
canon  contrary  to  a  statute  or  the  custom  of  the  realm  has  no  force.  2 
Inst.  658. 

Though  it  seems  to  be  warranted  by  thest.  2  H.  4.  15.  for  that  was  repeal* 
ed  by  the  st.  25  H.  8.  14.  and  1  Ed.  6.  12.  and  though  revived  by  the  st.  1 
&  2.  Ph.  &  M.  6.  was  afterwards  repealed  by  the  st.  1.  £i.  1.  and  continues 
repealed.     2  Inst.  658. 

But  it  might  be  demanded  of  the  clergy.     2  Inst.  657. 

And  of  a  layman  in  a  matrimonial  or  testamentary  cause  ;  for  in  these 
cases  the  transaction  is  often  in  private.     2  Inst.  657. 

So,  no  person,  ecclesiastical  or  temporal,  shall  be  examined  upon  oath  in 
an  ecclesiastical  court  of  his  thoughts.  2  Inst.  658.  Vide  Prohibition, 
(G  13.) 

By  thest.  13  Car.  2.  12.  no  ecclesiastical  judge  may  tender  an  oath  ex 
officio^  or  any  oath  whereby  any  person  may  be  charged  to  accuse,  purge 
himself  of,  or  confess  any  criminal  matter,  that  may  subject  him  to  censure 
or  punishment. 

And  therefore  no  one  can  be  bound  by  the  spiritjal  court  to  take  an  oath 
to  present  or  accuse  himself.     Hard.  364. 

Nor,  to  make  oath,  that  be  will  present  upon  such  articles  inUr  alia.  Ibid. 

^Nor,  to  take  an  oath,  except  in  a  matter  proper  for  the  jurisdiction  of  the 
spiritual  court,  as  in  causa  matrimoniaL  vel  testamtntar.  Hard.  364.  2 
IubU  657.     1  Rol.  220.     2  Bui.  182.     Vide  Prohibition,  (G  4.) 

Nor,  to  answer  upon  a  matter  within  their  jurisdiction  upon  oath,  before 
it  be  presented  by  two  at  least.     R.  Cro.  El.  262. 

Nor,  to  answer  upon  a  matter  which  subjects  him  to  a  penal  law,  though 
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the  jarisdictioD  of  the  spiritaa]  court  be  saved  ;  as,  if  he  takes  usury,  hears 
mass,  &c.  2  Inst.  657.  2  RoL  305. 1.  15.  35.  3  Cro.  388.  1  RoL  330. 
3  Bui.  183. 

Nor,  to  give  an  account  of  his  faith.     3  Rol.  305.  K  35. 

Nor,  to  answer  to  an  accusation  of  incontinency,  &c.  R.  Cro.  El.  301  • 

Or,  of  covin  or  fraud  in  a  lease  for  years.     R.  Hob.  84. 

Nor,  to  answer  to  a  matter,  which,  being  proved,  will  be  a  forfeiture  of 
his  freehold.     R.  Sal.  550. 

Or,  a  forfeiture  of  his  bond.     R.  1  Rol.  110. 

[The  suppletory  oath  may  be  tendered  to  the  party  by  the  judge  in  the 
ecclesiastical  courts,  on  a  stmipltna  prohatio  in  causa  matrimoniaL     otr.  80.] 

fThe  exercise  of  it  lies  in  arbitno  judicis.     Ibid. 
*]So,  an  oath  established  by  a  canon  to  make  no  alteration  in  the  gov- 
ernment of  the  church  by  archbishops,  bishops,  deans,  archdeacons,  &c.  is 
not  legal.     3  Rush.  1 186.  1305. 

Nor  an  oath  established  by  a  bye-law  of  the  dean  and  chapter,  who  have 

Slower  to  make  bye-laws,  before  an  archdeacon  shall  be  admitted  to  his  office, 
t.  2  Mod.  Ca.  27. 

So,  the  secondary  of  the  kingV  bench  cannot  examine  upon  oath,  but  the 
examination  shall  be  in  the  crown-office.     3  Rol.  499. 

f  An  affidavit  cannot  be  taken  by  a  commissioner  who  is  the  party's  attor- 
ney, or  his  menial  senraat,  or  his  agent  in  that  cause  i  but  if  only  agent  in 
another,  he  may*    Barnes,  45.] 

(C)  WHEN  REQUIRED  QF  A  PEER. 

So,  all  lords  of  parliament  in  the  trial  of  causes  before  them  shall  not  take 
any  oath.     Seld.  vol.  3.  p.  3.  1533. 

So,  by  the  ancient  law,  when  they  answer  as  defendants  in  any  court,  the 
answer  shall  be  upon  protestation  of  their  honour,  without  oath.  Cent,  per 
Just. ;  but  it  was  K.  ace.  in  Parliament,  3  Cor.  Jon.  1 54.  Per  Harcourt,  Sal. 
513.  Seld.  vol.  3.  p.  3.  1335. 

Though  the  answer  be  to  a  charge  against  him ;  as,  in  the  Star-chamber, 
&c.    R.  cent.  Hut.  87. 

But  a  peer  made  chancellor,  treasurer,  justice  of  the  peace,  or  other  offi- 
cer, shall  take  the  usual  oath  of  office*     K^.  Jon.  152. 

So,  he  shall  take  the  oath  of  homage.  Jon.  152. 

So,  if  he  wage  his  law  it  shall  he  upon  oath.  Jon.  153. 

So,  if  he  be  a  witness.  Jon.  153.  Sal.  513.  Semb.  cont.  Seld.  vol.  3. 
p.  2.  1535.     R.  ace.  2  Mod.  99.     Ace.  Dy.  314.  b.  in  marg. 

Or,  make  an  affidavit.     Sal.  513. 

Or,  be  examined  upon  interrogatories.     R.  per  Harcourt,  .Sal.  513. 

And  when  sworn,  a  peer  puts  his  hand  upon  the  gospels,  as  others  do. 
Dy.  314.  b.  in  marg. 

[(D)  BY  WHOM  AN  AFFIDAVIT  SHALL  BE  MADE.] 

[Either  the  suitor,  his  attorney,  or  the  attorney's  managing  clerk,  may 
make  an  affidavit  of  merits.  2  Smith,  61.  But  none  others;  and  if  by 
either  of  the  latter,  they  must  swear  that  they  are  such.     3  Taunt.  403.] 

[(E)  BEFORE  WHOM  SWORN.] 

[An  affidavit  to  ground  a  motion  for  a  rule  nisi  cannot  be  sworn  before 
*333] 
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fbeattoni45f  jbr  tfa^  party,  or  his  partner.  And  a  rule  obtained  upon  such 
an  afBdarit  will  be  discharged  with  costs*     1  Price,  1 16*] 

[An  affidavit  for  an  attachment  cannot  be  sworn  before  the  attornej  of  the 
par^  applying  for  it*     3  T.  R.  403*] 

[The  rule  of  court  E.  15  Geo.  2.  prohibiting  the  attorney  who  is  concern- 
ed in  the  particular  cause  taking  affidavits  in  that  cause,  does  not  extend  to 
his  clerk.    8  T«  R.  638.1 

[Where  the  agent  is  the  attorney  on  reoord,  affidavits  may  be  sworn  bd- 
lore  the  principal  attorney.     5  Taunt.  69.] 

[(F)  WHEN  made:.] 

[It  seems  diat  an  a£^davit  may  be  made  at  anjr  time  ;  tbos,  before  the 

froceeding  after  which  it  is  to  b^  used  has  terminated.  Therefore  an 
*]affidavit  in  support  of  an  application  to  take  out  execution,  notwithstand- 
ing a  writ  of  error  brought,  sworn  before  judgment  was  signed,  was  held 
re|nlar.     4M.&S.  331.] 

[An  affidavit  made  after  a  rule  to  show  cause  granted  is  not  admissible*  3 
Price,  267.1 

t(G)  SUBJECT  MATTJEtl  OF.J 

£0n  a  rule  nisi  comins  on  an  iiffidavit  of  facts  in  support  of  the  rule^  which 
were  not  disclosed  on  tne  original  application,  is  inadmissible.  3  T.  R. 
310.J 

t(H)  FORM  OF.] 

[Tbe  reason  why  affidavits  not  entitled  when  necessary  cannot  be  read 
IS,  oecaase,  if  false,  the  party  could  not  be  indicted  for  perjury.     3  T.  R« 

601.] 
[An  affidavit  to  obtain  a  rule  nisi  must  be  entitled  in  court.     1  B«  &  P. 

27K] 

FAs  well  the  christian  as  the  surnames  of  the  parties  must  be  prefixed  to 
affidavits  showing  cause  ;  that  in  case  of  an  indictment  thereon,  it  may  ap* 
pear  from  the  affidavits  themselves,  Without  the  aid  of  txitinsxc  at^erment 
that  they  were  filed  in  such  cause.     7  T.  R.  66U     3  East,  1 82.] 

[All  affidavits  in  a  cause,  excepting  affidavits  of  the  cause  of  action  before 
process  is  sued  out,  must  be  entitled  with  the  names  of  all  the  parties,  both 
plaintiffs  and  defendants,  and  with  their  christian  a)9  well  as  surnames.  1 
Smith,  457.] 

rin  a  cause  commenced  against  twd,  where  the  process  is  not  bailable,  an 
aflSflavit  made  by  one  defendant  before  declaration  may  be  entitled  in  a  cause 
of  A.  against  B.  who  is  sued  together  with  G.     6  Taunt«*  286.] 

[Until  a  rule  for  a  criminal  information  is  mtfde  absolute,  tbe  affidavits 
need  not  be  entitled  in  any  cause.     6  T.  R.  60.] 

[A  note  to  pay  a  prisoner  his  sixpenceSf  was  written  upon  tiie  same  pa- 
per with  an  affidavit  Xo  verify  the  plaintiff's  band-writing  thereto  ;  held  that 
tbe  affidavit  not  being  duly  entered  in  the  cause,  although  the  note  was  so, 
could  not  be  aided  by  references^  and  could  not  be  read.     2  Smith,  293.] 

ria  a  suit  by  the  assignee  of  a  bail  bond,  an  affidavit  for  a  rule  mri,  in 
which  the  plaintiff  was  styled,  ^*  assignee^'  only,  was  held  bad.  3  Taunt* 
377.] 
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[An  affidavit  made  a  defendant  which  styles  him  defendant  in  tb€  cause, 
and  states  bis  abode,  suffices  without  tbe  addition  of  his  degree*     6  Taont. 

73.] 

[A  deponent  baring  left  one  residence  for  another,  cannot  describe  him- 
self as  late  of  the  former.     1 1  East,  528»] 

[One  discharged  from  prison,  but  who  continues  to  sleejp  there*  at  night, 
having  no  other  residence,  maj  describe  himself  as  late  of  the  prison.  1 1 
East,  528.1 

[The  rule  of  K.  B.Mich.  15  Car.  2.,  requires  that  ^^  the  true  place  of 
abode  of  every  person  who  shall  make  affidavit  in  court,  be  inserted  in  such 
affidavit.'^  ]f  a  deponent  gives  himself  the  same  addition,  as  would  be  good 
in  an  indictment  a^insthim  for  penury,  the  rule  is  satisfied*  Thei^fore  an 
affidavit  to  hold  to  bail,  describing  the  deponent  aa  ^^  of  the  city  of  London,^' 
is  sufficient.     3  M.  &  S.  165.] 

[*]f  Rule  as  to  naming  deponents  in  the  jurat  of  an  affidavit.  K.  B.  Mich* 
37.  Geo.  3.    7  T.  R.  82.] 

[In  affidavits  to  be  read,  sworn  by  two  or  more  deponents,  it  must  appear 
ki  the  jurat  that  all  have  been  sworn.     1  Price,  338.  j 

[It  is  sufficient,  that  affidavits  appear  expressly  by  the  jurat  to  have  been 
sworn  by  all  the  deponents  ;  and  it  is  not  necessary  that  they  should  be 
severally  named  in  the  jurat  as  having  been  awom,  as  is  required  in  the 
King's  Bench.  2  Price,  1.  Vide  infra,  12.  as  to  naming  the  place  where- 
at, Src] 

[An  affidavit  ungrammatically  expressed,  is  sufficient,  if  the  meaning  19 
apparent.     Lofil.  275.} 

[(I)  TEST  OP  ITS  SUFFICIENCY.] 

[The  test  to  try  the  sufficiency,  in  certain  points,  of  an  affidavit,  ia  to 
consider  whether  perjury  may  be  assigned  upon  it.    4  M.  &  S.  332.] 

[(K)  CONCLUSIVENESS  OF.] 

[If  necessary  it  may  be  shewn  that  an  affidavit  was  sworn  at  a  different 
place  to  that  expressed  in  the  jurat.    9  East,  437.} 

[(L)  OBJECTIONS  TO,  HOW  TAKEN.] 

[Where  an  affidavit  has  been  sworn  before  the  plainfifT's  solicitor,  it  is 
necessary  to  have  an  affidavit  of  that  fact,  the  court  will  not  reject  it, 
merely  because  it  appears  upon  the  face  of  it,  to  have  been  sworn  before  a 
person  of  the  same  name  as  the  plaintiff  ^s  attorney.    Wighter,  62.] 

[(M)  FILING  OF.} 

[If  a  motion  cannot  be  entertained,  the  affidavit  upon  which  it  is  founded 
cannot  be  filed ;  the  accessary  must  follow  the  fate  ofits  principal.     3  M.  & 

[After  an  affidavit  has  been  read  and  filed,  it  cannot  be  taken  off  the  file, 
in  onler  that  it  may  be  returned  to  the  deponent.    2  Wib.  371.1 
1*335] 
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[(N)  PROOF  OF.] 

[Proof  of  an  affidavit  made  in  another  caitee,  and  an  office  copy  is  saf- 
ficient.    Forrest,  153.] 

[(O)  FOR  A  DISTRINGAS.] 

[The  belief  ffaat  defendant  absconds  to  avoid  process,  is  an  essential  term  in 
an  affidavit  for  a  distringas^  4  Taunt.  15^  ;  as  are  likewise  the  grounds  of 
that  belief*     1  Mars.  «67.     5  Taunt.  6^0.  853.] 

[And  it  must  set  out  the  tenor  of  the  English  notice  in  hcsc  verba.  4 
Taunt.  619.     5  Taunt.  853.] 

[(P)  BEFORE  A  COMMISSIONER.] 

£An  affidavit  dated  and  sworn  before  a  commissioner  of  the  K.  B.  must 
show  in  the  jurat,  the  place  where  it  was  sworn,  or  it  will  be  insufficient.  The 
reason  is,  that  it  may  appear  to  be. such  an  affidavit,  upon  which  perjury  may 
be  assigned.  If  a  place  be  named,  a  medium  is  afforded  to  the  court  of  re- 
ferring to  their  records,  and  seeing  that  the  [*]party  taking  the  affidavit  is  a 
commissioner.  If  a  place  be  not  named,  non  constat^  but  that  the  affidavit 
'was  taken  at  sea.     3  M.  &  S.  493.] 

£An  affidavit  (for  a  mandamus^  e.  gr.)  sworn  before  a  commissioner,  must 
er  describe  him  as  a  commissioner  of  the  court  of  K.  B.  or  be  entitled 
intheK.  B.     13  East,  189.] 

[Rule  relative  to  affidavits  aworn  by  persons  apparently  illiterate  before 
a  commissioner  of  the  court  K.  B.    East,  31  Geo.  3.     4  T.  R.  284.] 

[(Q)  UNLAWFUL  OATHS.J 

[In  an  indictment  on  37  Geo.  3.  c.  123.  it  is  sufficient  to  allege  and 
prove  what  the  object  of  the  oath  and  engagement  was,  without  stating  its 
tenor  or  purport.    6  East,  4 1 9.] 

[Parol  evidence  may  be  given  of  the  oath,  without  notice  to  produce  the 
paper  from  which  it  was  .supposed  the  defendant  read  it.     6  East,  421  •] 

[Declarations  made  at  the  time  by  the  party  administering  the  oath,  are 
evidence  to  explain  the  real  design  of  it.     6  East,  421.] 

[The  Stat.  37  Geo.  3.  c.  123,  against  unlawful  oaths,  is  not  limited  to 
those  administered  for  the  purposes  of  mutiny  and  sedition,  but  extends  to 
all  cases  of  illegal  combination.     3  East,  157.] 

Perjury,  bow  punished,  vide  Justices  of  Peace,  (B  104,  &c.) 

SERJEANT  AT  ARMS. 

Vide  Chancery,  (D6.) 

SERJEANT  AT  LAW. 

Vide  Let,  (D  2, 3.) 

SESJEANTY. 

Vide  Hon A<iE,(F).. 
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SERVANTS- 

•  iVide  Justices  op  the  Peace,  (B  58,  &c.) 

SERVICES, 

A%  to  th^  services  or  tenaros  wberebj  lands  are  held,  vide  Homage,  (A-— 
B,  &Cf) 

How  a  seigniory  sb^Il  be  created  by  reservation  of  services,  vide  Seigniory, 
(A).— Honour. 

Vide  more  concerning  services,  in  Copybold,  (K  8.— -M  4.)-^Plea4er,(  & 
K  15,)r-Suspen8ion  (A). 

THE  KING'S  SERVICE, 
Vide  War,  (B  1,  &c.) 

[«f]KNIGHTJS  SERVICE, 
Vide  HoHAUE,  (G  1 ,  &c,) 

WRIT  OF  SERVICES, 
Vide  Droit,  (G), 

SESSIONS. 

yide  Assise,  (B  33.)— JosTiGBs  of  the  Peace,  (D  1,  &c.) 

SESSIONS  OF  PARLIAMENT. 
Vide  Parliament,  (Q), 

SETTLEMENT. 

MARRIAGE-SETTLEMENT. 
Vide  Chancery,  (3  M  3,  5,)--(J!  Z  1 ,  &c.)  j 

VOLUNTARY  SETTLEMENT, 
Vide  Cqancert,  (3  M  5.-4  H  9.-rT-4  O  7.) 

SETTLEMENT  OF  THE  POOR. 
Vide  Justices  or  the  Peace,  (B  71,  &c.> 

SETTLED  USE. 

Vide  Uses,  (K  6.) 

[SET-GFF.J 

I  Vide  Action  or  Asscupsit.I 
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SEVERANCE. 

Vide  AssisB,  (B  10.)— Coptholo,  (Q  4.)— Estatxs,  (K  5.) 

SEVERANCE  OF  TYTHES, 
Vide  DiSKES,  (1 1,3.) 

SEWERS. 

<A)  COMMISSION  OF  SEWERS,  p.  338. 
(B)  TO  WHOM  GRANTED,  p.  339, 

[•](C)  AUTHORITY  OF  THE  COMMISSIONERS. 

(G  1.)  To  what  things  it  extends,  p.  340. 

'G  3.)  What  defences  they  may  mend.  p.  341. 

'G  3.^  What  annoyances  they  may  Qrefonn.  p.  342. 

G  4.)  What  they  may  do  by  survey,  p.  342. 

^C5.)  What  by  jury.  p.  343. 

G  Q.)  Jury,  ho\y^  smipapned,  &c.  p.  343. 

(D)  COMMISSIONERS     HAVE   A    COURT   OF    RECORD:— IN 

WHAT  CASES  THEY  HAVE  JURISDICTION,  p.  343. 

(E)  WHEN  COMMISSIONERS  MAY  MAKE  A  TAX. 

'El.)  For  what  causes,  p.  344. 

[E  2.)  How  assessed,  p.  344. 

E  3.)  When  the  charge  shs^l  be  upon   the  owner. 

P,345. 
(E  4.)  When  upon  the  level,  p.  346. 
E  5.)  Who  liable  within  the  level  p.  346. 
E  6.1  Remedy  for  assessment : — By  dutress.  p.  347. 
E  7.1  By  fines,  amerciaments,  &c.  p.  348. 
E  8.)  By  sale   of  lands :— When  land  may  be  sold. 

p.  348. 
(E  9.)  When  not.  p.  348. 
(E  10.)  Who  bouna  by  a  sale.  p.  349. 


(F)  ACCOUNT  OF  OFFICERS,  p.  349. 

(Q)  TRAVERSE  OP  A  PRESENTMENT,  p.  350. 

(H)  DECREES  OF  COMMISSIONERS. 

'H  1.)  What  good.  p.  350. 

H  2.)  What  not.  p.  350. 

,H  3.)  Execution  of  orders,  p.  350. 

(Q  4.)  PuratioB  of.  p.  350* 
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(I)  REMEDY  FOR  DEFAULT  OF  THE  COMMISSIOllERS. 

(1 1.)  By  certiararu  p.  S51« 
-  (I  '2.)  By  action,  p.  351. 

[(K)  PLEADING.]  p.  352. 

(A)  COMMISSION  OF  SEWERS. 

Bj  the  common  law  the  king  might  make  a  comminion  for  the  survey  and 
repair  of  the  banks,  walls,  and  other  fences  against  Che  sea,  before  any  statute 
of  sewers.     1 0  Co.  1 4 1 .     F.  N.  B.  1 1 3. 

But  by  the  st.  6  H.  6.  5.  it  was  first  enacted,  that  commissions  of  sewers 
.  be  granted  $  and  it  prescribes  their  form. 

And  now  bj  the  st.  23  H.  8.  5.  commissions  of  sewers  shall  be  directed  m 
all  parts  in  the  realm,  when  and  where  need  shall  require,  according  to  the 
tenor  there  ensuing. 

[♦J(B)  TO  WHOM  GRANTED. 

By  the  st.  23  H.  8.  5.  the  commission  of  sewers  shall  be  directed  to  such 
substantial  and  indifierent  persons  as  shall  be  named  by  the  lord^chancellor, 
lord  treasurer,  and  two  chief  justices,  or  anj  three  of  them,  whereof  the 
chancellor  to  be  one. 

And  bj  the  same  statute,  every  person  named  a  commissioner  shall  attend 
the  execution  of  the  said  commission. 

And  before  he  acts  shaU  take  an  oath  before  the  lord  chancellor,  or  such 
to  whom  a  dedimus  potestatem  is  by  him  directed  to  take  the  same,  or  before 
the  justices  of  peace  at  the  quarter  sessions  fr^m  the  same  county,  truly  to 
execute  the  authority,  &c. 

And  if  any  one  sits  as  a  commissioner  before  he  is  sworn,  he  forfeits  40/. 
for  every  time  ;  a  moiety  to  the  king,  a  moiety  to  him  that  shall  sue,  tic. 

And  by  the  st.  25  H.  8.  10.  any  commissioner  refusing  to  be  sworn,  the 
refusal  being  returned  into  chanceiy  on  the  king's  writ,  aball  forfeit  five 
marks  for  every  such  centesipt,  UDleas  he  shew  reasonable  caose  to  the  chan* 
cellor  for  such  refusal. 

But  by  the  st.  23  H.  8.  5.  none  shall  sit  as  a  commissioiier,  aot  having 
l^ds,  tenements,  or  hereditaments  in  fee,  in  tail,  or  for  life,  of  forty  marks 
per  annumj  above  all  charges,  to  his  own  use,  except  he  be  reeiant  in  and 
free  of  some  city,  borough,  and  town-corporate,  and  have  moveable  sub- 
stance of  100/.  value,  or  be  an  iitter  barrister  at  law,  on  pain  of  40/. ;  a 
moiety  to  the  king,  a  moiety  to  the  informer. 

By  the  st.  25  H.  8.  10.  none  shall  be  bound  to  act  in  the  commission,  un* 
less  he  be  dwelling  in  the  same  county. 

By  the  st.  13.EI.  9.  no  farmer  for  jears  of  lands  within  the  limits  of  the 
commission  shall  intermeddle  in  the  execution  of  the  commission,  onlesi^be 
have  40/.  per  annum  freehold,  and  then  only  as  to  such  lands  which  he  holds 
not  as  farmer. 

And  therefore,  if  a  man  be  entitled  to  a  reversion,  or  remainder  after  an 
estate  for  life,  of  the  annual  value  of  forty  marks,  be  cafinot  b^  a  commis- 
sioner, for  he  has  not  an  estate  in  prcMinti.    Cs^l.  1 94. 

So,  if  he  be  seised  of  franchises  or  liberties,  if  they  are  not  demised,  for  the 
annual  rent  of  forty  marks ;  for  though  they  are  hereditameats,  they  are  not 
of  an  annual  value,    ibid. 
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Or,  IT  be  be  seised  of  casual  serrices;  as,  homage,  beriot,  relief,  &c.  Ibid*. 

Or,  if  be  be  seised  of  an  advowson ;  for  it  is  of  no  value*     Ibid, 

So,  joint- tenants,  or  tenants  in  common,  or  parceners  of  lands  of  forty 
marks  per  anntan^  cannot  be  commissioners ;  for  though  they  are  seised  jper 
my  et  per  louf,  yet  each  has  only  a  moiety.     Cal.  125. 

So,  a  man  seised  in  right  of  his  wife  caonot  be  a  commissioner.     Ibid. 

Nor,  a  man  seised  in  trust  for  another.     Ibid. 

Nor,  a  dean  and  chapter,  mayor  and  commonalty,  or  other  corporation 
BgmgiLte  seiBed'jure  ir^carporaiumis.     Cal.  195. 

oo  an  alien  cannot  bo  a  commissioner.     Cal.  196. 

Nor,  a  lessee  for  years  of  a  farm,  unless  he  has  also  a  freehold  of  40/.  j9<r 
unfitcfti.     Cal.  197. 

So,  a- disseisee  before  entry  cannot  be  a  commissioner.     Cal.  198. 

[^JNor,  a  bargainee  of  lands  before  enrolment,  though  the  deed  be  after- 
wards enrolled.     Cal.  1 98.  / 

So,  a  freeman  of  a  corporation  cannot  be  a  commissioner,  unless  he  be 
also  resiant  within  the  borough,  and  have  10(M.  personal  estate.  Cal.  191, 
192. 

If  he  be  not  actually  admitted  to  his  freedom.    Cal.  190. 

And  resiancy  in  law  is  not  sufficient,  unless  he  be  actually  resident  within 
the  borough.    Cal.  39 1 . 

Though  he  inhabit  within  the  walls,  if  he  be  not  also  within  the  precinct 
and  liberty  of  the  borough.     Cal.  192. 

So,  if  a  freeman  has  no  personal  estate  in  possession,  it  is  not  sufficient, 
Aough  he  has  debts  upon  statute,  judgment,  bond,  or  contract,  to  the  value 
of  100/.     Ibid. 

So,  if  be  has  it  not  in  his  own  right,  thou^  he  is  possessed  of  it  in  right  of 
church,  or  as  a  member  of  a  corporation,  &c.     Cal.  193. 

Or,  as  lessee  for  year^  upon  a  demise.    Cal.  1 96. 

Yet,  an  otter  barrister  may  be  a  commissioner,  though  be  has  not  any 
landa.     Cal.  198. 

So,  a  man  may  be  a  commissioner  having  forty  marks  per  atmumf  though 
he  be  a  villein.    Cal.  196.  , 

Or,  be  an  infant.    Cal.  202* 

So,  a  woman  may.    Ibid. 

So,  a  man  who  has  lands  in  respect  of  his  office  ;  as,  the  warden  of  the 
Fleet,  &c.  seised  for  life  of  an  office,  to  which  forty  marks  j^^ronntim  belong. 
Cal.  196. 

So,  a  bishop,  parson,  &c.  seised  in  right  of  his  church.    Cal.  1 96. 

So,  it  is  sufficient  if  be  have  lands  of  forty  marks,  when  he  acts  as  a  com- 
missioner, though  he  had  not  when  the  commission  was  granted.     Cal.  198. 

Or,  though  he  afterwards  sell  them.     Ibid. 

So,  if  a  freeman  has  lOOL  personal  estate,  it  is  sufficient  in  whatever  place 
it  lies.    CaU  1 93. 

Or,  by  whatever  means  he  obtained  it.    Cal.  193,  &c. 

Bot  if  a  person  not  qualified  act  as  a  commissioner,  he  will  be  subject  to 
the  penalty;  but  his  apts  and  decrees  remain  good.    Cal.  203. 

(C>  AUTHORITY  OF  THE  COMMISSIONERS. 

(G  I.)  To  vfhat  things  it  extends. 

By  the  st  S3  H.  8.  6.  commissioners  of  sewers  shall  be  directed  in  all 
parts  within  this  realm,  &c. 
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And  therefore  all  the  English  sed,  being  infra  regnum  Anglian  aii«y  be 
within  the  jurisdiction  and  extent  of  the  commission  of  sewers.     Cah  18. 

So,  the  Isle  of  Man,  the  Isle  of  Wight,  Wales^  and  other  antientor  new 
islands  within  the  kingdom  of  England.     CaL  20. 

So,  lands  deserted  by  the  sea#     Cal.  22. 

The  shores  and  coasts  of  the  sea.     Cal.  30.  32. 

The  arms  of  the  sea,  creeks,  havens,  and  ports*.    Cal.  33. 

But  the  authority  of  the  commissioners  does  not  extend  beyond  the  limits 
of  their  particular  commission*     Cal.  36. 

[*jSo,  land  deserted  by  or  gained  from  the  sea  after  the  commission  grant- 
ed cannot  be  within  the  jurisdiction  of  the  same  commission*     Cal.  38. 

So,  the  sea,  or  creeks  and  bays  of  the  sea,  are  not  with  the  management  of 
the  commission.     Cal.  38. 

So,  lands  deserted,  before  they  are  got  to  be  profitable,  are  not  within  the 
defence  of  the  commission.     Cal.  38. 

And  therefore  the  commissioners  may  build  a  wall,  bank,  &c.  for  the  ad- 
vantage of  the  other  country,  but  not  for  the  defence  of  the  lands  deserted^ 
till  they  are  profitable.     Cal.  38. 

[The  commission  of  sewers  extends  only  to  navigable  streams,  unless 
within  two  miles  of  London.    Videst.  3  Jac.  1.  c.  14.  &  2  Bl.  R.  717.] 

[Yet  if  the  sewer  communicate  with  a  navigable  stream,  or  with  the  sea 
above  the  point  where  the  tide  ebbs  and  flows,  if  it  be  useful  for  navigation, 
and  if  thB  place  over  which  the  jurisdiction  is  exercised  be  likely  to  be  bene- 
fited, or  be  so  in  fact,  the  commissioners  have  jurisdiction.     2  T.  R.  358*J 

(G  3.)  What  defences  they  may  make. 

By  a  commission  founded  upon  the  at.  23  H.  8*  5*  it  is  recited,  '<  that 
forasmuch  as  the  walls,  banks,  gutters,  sewers,  gates,  calcyes,  bridges, 
streams,  and  other  defences  by  the  sea-coast  and  marsh  ground  within  the 
limits  of  A.,  &c.  or  the  confines  of  the  same,  by  the  rage  of  sea  or  by  means 
of  trenches  of  fresh  water,  having  course  to  the  sea,  be  so  lacerate,  &c.  we 
therefore  have  assigned  jou  or  six  of  you  (three  quorum)  to  survey  .the  said 
walls,  &c.  and  the  same  cause  to  be  made,  corrected,  repaired,  amended, 
put  down,  or  reformed^  as  the  case  shall  require,^'  &c.     10  Co.  143.  a. 

And  therefore  the  commissioners  have  authority  for  repairing  the  walls 
and  banks  of  the  sea.    Cal.  37,  38. 

And  also  the  banks  and  walls  of  navigable  and  other  rivera  which  have  a 
course  to  the  sea.     Cal.  52. 

So,  they  may  reform  such  walls  and  banks  if  necessary.    Cal.  51,  kc. 

So,  the  commissioners  have  power  of  rivers,  gutters,  ditches,  ponds,  pools, 
sewers  and  streams.     Cal.  57,  &c. 

So,  if  a  navigable  river  becomes  dry,  they  may  for  the  benefit  of  the 
navigation,  supply  it  with  water  from  another  river,  which  has  a  superfluity. 
Cal.  62. 

Though  the  navigation  be  only  for  private  boats  for  carriage  of  the  goods 
o/*  others  ;  for  that  is  a  common  benefit.     Cal.  62. 

So,  the  commissioners  have  power  of  all  bridges  which  stand  upon  lands 
surrounded.     Cal.  62. 

So,  tlic  commissioners  may  make  de  novt)  the  antient  walls,  rivers,  &c. 
where  they  are  decayed  or  totally  perished.     10  Co.  141, 142. 

So,  when  they  make  a  new  wall,  &c.  they  may  make  any  little  alteration 
for  the  good  of  the  public;  as,  if  a  wall,  &c.  must  of  necessity  be  rebuilt, 
they  may  make  it  in  a  place  more  commodious  for  the  level ;  for  it  is  not  a 
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newin^rention,  but  an  improvemeDt  of  the  ancient  means  for  preservation  of 
the  level.     1 0  Co.  1 42.  b. 

But  banks,  walls,  &c.  for  fences  of  private  grounds^  are  not  within  the 
power  of .  the  commissioners.     Cal.  54. 

['*'3Though  thej  are  made  to  ditches,  gutters,  or  streams  for  watering  or 
draining  their  private  soil.     Cal.  54. 

Or,  lOT  inning  and  securing  of  private  marshes.     Ibid. 

So,  conduits,  &c.  for  private  use  or  convenience,  are  not  within  tbeir 
power.     Cal.  60. 

So,  if  the  town  of  B.  be  destitute  of  water  for  cattle,  &c.  and  the  town  of 
C.  abounds,  the  commissioners  cannot  make  an  order  for  the  relief  of  B. 
Cal.  61. 

So,  they  cannot  make  an  order  for  conveying  a  river  or  other  stream  (as 
the  cut  from  Ware  to  London,  &c.)  to  any  town  or  city  for  household  affairs ; 
for  they  have  no  power  but  for  draining  and  navigation.     Cal.  63. 

NoTy  for  navigation  of  private  boats  for  a  man^s  private  use.     Ibid. 

So,  it  is  not  within  the  power  of  the  commissioners  to  make  new  works, 
where  there  was  nothing  of  that  nature  before  ;  as,  to  make  a  new  cut  from 
one  part  of  an  old  river  for  seven  miles  to  another.     R.  10  Co.  141,  142!« 

Nor,  new  drains,  banks,  or  sluices^     R.  Mo.  825. 

So,  they  ought  not  to  make  an  antient  wall,  &c.  de  novo  ;  if  by. a  repara- 
tion the  peril  can  be  avoided/    10  Co.  1 42.  bn 

(C  3.)  What  annoyances  they  may  9eform« 

So,  by  commission  founded  upon  the  23  H.  8.  5.  the  commissioners  have 
anthority  not  only  to  survey  walls,  &c.  but  because  the  common  passage  of 
ships,  boats,  &c.  in  rivers,  &c.  by  means  of  setting  up  and  making  streams, 
mills,  mill-dams,  bridges,  ponds,  fish-garths,  lodks,  wares,  flood-gates,  and 
other  like  annoyances,  be  interrupted,  dzc.  the  commissioners  may  cause 
the  same  to  be  made,  corrected,  amended,  put  dowri,  or  reformed,  as  the 
case  shall  reouire,  after  their  discretions.     10  Co.  143.  a. 

And  thereiore  commissioners  of  sewers  may  thrdw  down  or  reform  all 
annoyances  of  late  times  erected  to  the  prejudice  of  the  public  good.  CaK 
54. 

But  the  commissioners  cannot  pull  down  oi'  reform  any  impediments^  &c« 
but  according  to  power  to  them  given  by  some  statute.     R.  10  Co.  138. 

And  therefore  they  cannot  remove,  &c.  any  mill,  cawsey,  &c.  erected  be- 
fore the  time  of  Ed..  1  •  if  it  be  not  afterwards  enlarged.     Ibid. 

Or,  if  it  be  afterwards  enlarged,  they  cannot  throw,  it  down ;  but  only  re- 
form the  enlargement.     R.  10  Co.  138.  b. 

(C  4.)  What  they  may  da  by  survey. 

By  commission  upon  the  23  H.  8.  5.  the  Commissioners  may  survey  walls, 
streams,  ditches,  banks,  gutters,  calcyes,  sewers,  bridges,  mills,  &c.  and  oth- 
er impediments  and  annoyances  aforesaid. 

And  by  such  survey  they  may  inform  thentselves  what  defences  want  re- 
pair, or  not.     Cal.  81 . 

What  annoyances  there  are.     Cal.  82. 

In  what  particular  the  defect  consists.     Cal.  81  • 

What  materials  or  money  ought  to  be  provided  for  such  defects.  Cal.  81. 

So,  by  a  survey  they  may  deterrofine,  whether  a  new  sluice,  sewer,  or  othef 
defence  is  necessary,  and  in  what  place.     Cal.  83. 
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[*]So,  they  may  direct  the  repair  of  a  defence,  which  by  survey  .appeam 

neccBsary.     Cal.  89. 

Or, -the  removal  of  a  thing  which  npon  a  siirvey  appears  to  be  an  annoy- 
ance*   Ibid. 

(C6.)  What  by  jury. 

So,  by  commisMon  upon  the  st.  33  H.  8.  5.  commissioners  are  assigned 
to  survey,  &c.  and  also  to  enquire  by  the  oaths  of  lawful  men  of  the  shire 
or  place  where  such  defaults  or  annoyances  be,  through  whose  default  the 
same  have  happened,  who  holds  any  lands,  tenements,  common,  &c.  or 
may  have  hurt,  ikc\  by  the  said  walls,  ditches,  sewers,  &c. 

And  therefore  the  commissioners  ought  to  inquire  by  a  jury,  by  whom 
any  annoyances  are  erected ;  and  they  cannot  determine  by  survey  or  oth- 
erwise, without  inquest.     Cal.  82. 

By  whose  default  a  wall,  bank,  &c.  or  other  defence,  is  defective. 

Cal.  83. 
Who  are  liable  to  repair  by  prescription,  tenure,  &c.     Cal.  83. 
What  lands  lie  within  danger,  &c.  and  who  is  the  owner.     Ibid. 

(C  6.)  Jury,  &c.  how  summoned. 

By  commission  the  commissioners  are  authorised  to  make  and  direct  all 
writs,  precepts,  warrants,  &c.  to  all  sheriffs,  bailiffs,  officers^  and  other  per- 
sons within  liberties,  or  witboat,  &c. 

And  the  sheriff  is  commanded  to  cause  to  come  before  them,  &c.  at  the 
days  and  places  they  appoint,  as  many  honest  men  of  the  bailiwick,  &c«  to 
inquire  of  the  premises. 

(D)  COMMISSIONERS  HAVE  A  COURT  OF  RECORD ;— IN 
WHAT  CASES  THEY  HAVE  JURISDICTION. 

Commissioners  of  sewers  are  justices,  and  have  a  court  of  record.  Cal. 
128. 

By  the  st.  23  H.  8. 5.  the  commissioners  may  hear  and  determine  all  mat- 
ters within  their  commission,  at  the  suit  of  the  king,  or  of  any  other  com* 
plaining  before  them,  after  the  laws  and  customs  of  Romney  Marsh,  and 
after  their  discretions.    Vide  post,  (H  1.) 

And  therefore  any  person  may  prefer  bis  bill  of  complaint  before  com- 
mifisioBers  of  sewers  for  a  matter  witfiin  the  authority  of  the  commissiou. 
Cal.  129.173. 

So,  if  the  goods  of  B.  are  taken  upon  a  distress  against  A.,  though  it  be 
tortious,  and  without  authority  of  the  commission,  yet  B.  may  have  redress 
and  bis  damages  upon  complaint  before  the  commissioners.    Cal.  773. 

So,  if  an  officer  for  a  distress  takes  more  than  he  ought,  the  conmiissioners 
will  oblige  him  to  return  the  overplus.^    Cal.  174. 

Or,  if  the  distress  upon  a  town  be  levied  upon  one  person  they  shall  make 
the  others  contributory.    Ibid.    • 

If  an  officer  buys  timber,  &c.  for  the  repair  of  a  wall,  &c.  the  vendoF 
shall  have  a  remedy  before  the  commissioners.     Cal.  4  75. 

Or,  if  he  makes  a  trench,  &c.  by  order  of  the  commissioners  upon  the 
land  of  another.     Ibid.  ^ 

t*JSo,  labourers,  &c.  may  here  recover  their  wages,  &c.     Cal.  1 75. 
iut  for  a  collateral  matter  they  have  not  authority  ;  as,  If  A.  be  disseised 
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^  hods  within  the  level,  chargeable  to  the  repair,  &c*  the  commissioQers 
cannot  give  relief.     Cah  174. 

Or,  if  a  wall,  which  A.  ought  to  repair,  be  thrown  down,  wlierebj  the 
lands  of  B«  are  surrounded,  the  commissioners  cannot  give  B«  damages  for 
it.     Ibid. 

(E)  WHEN  COMMISSIONERS  MAY  MAKE  A  TAX. 

(El.)  For  what  causes. 

Bj  commission,  the  commissioners  may  reform,  repair,  &c.  walls,  ditches, 
^tters,  sewers,  &c.  in  ail  places  needful ;  and  if  need  be,  make  new, 
and  cleanse,  &c.  the  trenches,  sewers,  &c.  ;  and  amend,  prostrate,  &c.  all 
mills,  streams,  &c.  and  otber  annoyances,  &c.  $  and  hear  the  accounts  of 
collectors,  &c.  for  receipt  and  laying  out  money  levied  and  paid  in  or  about 
makiqg,  repairing,  reforming,  &c.  walls,  ditches,  &c.  and  otber  annoyances. 

And  also  may  take  as  many  carts,  horses,  &c.  and  as  many  workmen,  &c. 
as  for  such  reparations,  &c.  shall  suffice,  paying  for  the  same  competent 
wages,  salary,  fcc. 

And  also  take  as  many  trees,  woods,  timber,  &c.  as  for  the  said  works, 
&c.  shall  be  sufficient,  at  a  reasonable  price,  &c. 

So,  by  the  St.  23  H.  8.  5.  the  commissioners  may  every  one  have  4s. 
ptr  diem  for  every  day  they  take  pains  in  the  execution  of  their  commission, 
aud  one  clerk  25.  per  diem  out  of  the  rates,  taxes,  Sic.  assessed  by  authority 
of  the  said  commission. 

And  they  may  assign  of  the  same  rates,  taxes,  &c.  to  the  clerk  for  writing 
books  and  process  in  the  premises,  and  to  collectors,  expenditors,  and  oth- 
ers, who  shall  take  pains  in  execution  of  the  commission,  as  they  shall  think 
reasonable. 

(E  2.)  How  assessed. 

By  commission  upon  the  st.  23  H.  8.  5.  the  commissioners  are  authorised 
to  inquire,  &c.  and  all  those  (viz.  who  have  or  mav  have  hurt  or  loss,  &c.) 
to  tax,  assess,  charge,  &c.  after  the  quantity  of  their  lands,  tenements, 
r#nts  by  the  number  of  acres.  Sic.  after  the  rate  of  every  man's  portion, 
profit,  &c.  by  such  ways  and  means,  &c.  as  shall  seem  most  convenient  for 
redress  of  the  premises. 

And  upon  this  the  regular  course  is,  that  the  jury  present  the  particular 

aaantity  of  land,  or  other  profit,  that  every  one  who  may  have  benefit  by 
le  repair,  or  prejudice  by  the  non-repair,  has  within  the  level,  and  there- 
upon the  commissioners  make  a  decree  for  the  assessment  of  every  person 
in  proportion.     Cal.  82.     10  Co.  143.  a. 

,  fXhe  commissioners  of  sewers  under  23  H.  8.  c.  5.  must  present  the 
lands  of  levels,  &c.  to  be  benefited  by  sea-walls.  Sic.  by  jurors  summoned 
upon  a  precept  directed  to  the  sheriflT,  and  by  him  summoned  from  the 
body  ol  the  county.  The  jury  must  be  sworn  in  court,  aud  present  upon 
the  testimony  of  witnesses.     3  Smith,  105.     7  East,  71.] 

And  it  is  sufficient  to  charge  the  visible  owner  or  occupier  ;  for  if  he  is 
not  liable  for  the  whole,  he  may  be  remedied,  by  application  to  the  com- 
missioners.    Cal.  111. 

[*]So,  also  the  assessment  may  be  charged  in  general  upon  such  a  town, 
who  may  afterwards  apportion  it  among  themselves.     Cal.  96,  97. 
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Or,  the  commissioners  may  afterwards  make  a  decree  for  apportioQiog  it. 
CaK96,97. 

[Ad  order  to  levy  nine-pence  per  acre  to  be  paid  to  the  clerk,  to  be  ap- 
plied towards  defraying  charges  in  and  about  the  execution  of  the  commissioil 
18  good.     Str.  1127.] 

tint  an  assessment  upon  a  town  in  genera),  if  it  be  not  afterwards  appor- 
tioned is  not  good.  R,  10  Oo.  143.  a.  E.  2  Cro,  336.  3  Bui.  1 97.  R. 
Mo.  825. 

Nor,  an  assessment  upon  all  the  lands  between  such  a  place  and  such  a 
place  ;  for  it  must  be  upon  each  part  in  several.     R.  Eq.  Ca.  94. 

So,  an  assesspaent  upon  one  only  within  the  level,  where  others  are  in 
equal  4auger,  or  have  equal  benefit,  is  bad.  R.  5  Co.  100.  Adm.  10  Co. 
143. 

Or,  an  assessment  upon  a  level,  with  direction  to  levy  it  upon  one  person. 
R.  2  Cro.  336. 

If  an  assessment  be  irregular,  equity  does  not  aid  it.  R.  £q.  Ca. 
94,  95. 

^    (E  S.)  When  tjie  charge  shall  be  upon  the  owner. 

If  a  man  be  bound  by  tenure  to  the  repair  of  a  wall,  sewer,  &c.  he  shall  be 
(charged  alone.     Cal.  112.     10  Co.  139.  b.  140. 

And  every  one  will  be  bound  to  whom  such  land  comes.    Cal.  90. 

If  A.  and  all  bis  ancestors  baye  time  o^t  of  n[)ind  repaired,  it  is  evidence 
of  a  tenure  to  repair.     Cal*  89, 

So,  a  corporation  may  be  bound  by  custom  to  repair,  without  showing  any 
lands  by  reason  of  which,  &c.     Cal.  88. 

So,  if  A.  and  others  drain  a  level,  and  are  allowed  a  third  part  of  the  level 
and  thereupon  agree  to  repair  the  banks  of  the  whole,  they  will  be  chai^ged 
to  do  it  5  though  those  who  demand  it  are  not  parties  or  privies  to  the  agree- 
inent.     R.  Hard.  169. 

$o,a  man  may  be  bound  by  bis  covenant  to  repair.  Cal.  90. 

And  if  the  covenant  be  for  him  and  bis  heirs,  and  assets  descend,  the  heir 
will  be  bound.     CaL  90. 

So,  if  no  one  be  chargeable  by  tenure,  prescription,  or  custom,  to  repair, 
the  owner  of  the  wall,  bank,  or  other  defence,  may  be  chareed  for  it.  Cal. 
88.91. 

Or,  he  whp  has  lands  adjoining  4  for  a  bank,  wall,  &c.  against  the  sea  be- 
longs to  him  who  has  land  adjoining.     Cal.  8. 

So,  a  man  who  bgis  the  use  or  profit  of  the  wall,  &c.  or  other  defence, 
may  be  charged  to  it ;  as,  if  a  man  has  security  by  such  defence,  in  hia 
ferry,  crane,  piscary,  &c.     Cal.  91,  92. 

Byt  a  man  cannot  be  boqnd  by  prescription  to  the  repair,  Sit.  unless  it  be 
shown  that  he  has  land  ratione  cfjjiis\  &c.     Cal.  88. 

Though  he  has  always  repaired,  and  also  his  ancestors  5  for  it  is  only  evi- 
dence that  their  land  is  liable.     Cal.  88. 

So,  a  man  cannot  b^  charged  as  owner,  or  having  the  use,  &c.  except 
where  all  others  who  have  the  use  or  profit,  kc.  are  also  charged  in  propor- 
tion.    Cal.  92.     Vidd  ante,  (E  ?.)-.pb8t,  (E  5.)  '      - 

[*](E  4.)  When  upon  the  level. 

But  wher^  no  pne  appears  to  be  chargeable  by  tenure,  prescription,  cu%. 
tom,  or  covenant^  the  charge  shall  be  imposed  upon  the  level.     Cal.  113 
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Or,  if  land  liable  by  tenare,  prescription,  custom,  &c.  be  surrounded,  or 
lost.    Cal.  113. 

Or,  if  land  liable  by  tenure,  &p»  escheat.    Cal.  113. 

So,  if  land  liable  b?  tenure,  custom,  &c.  is  i^ot  sufficient,  the  residue  shall 
be  charged  upon  the  lerel.    Cal.  1 1 4,  1 1 5.     1 0  Cq.  1 39.  b. 

Or,  the  hazard  is  manifest,  whereby  if  a  remedy  be  not  immediately  ap- 
plied beyond  what  the  land  liable  can  supply,  the  whole  country,  &c.  will 
be  surrounded.     Cal.  114.     10  Co.  1 39.  b. 

So^  if  damage  happens  by  inevitable  accident  without  the  fault  of  the 
owner  of  the  land  liable,  &c.  the  charge  shall  be  upon  the  level ;  as,  if  it 
be  by  an  extraordinary  tide  or  flood.  Cal.  114.  K.  10  Cp.  139.  8  T. 
R.  312. 

So,  the  charge  of  a  pew  yrall,  sewpr,  or  other  work,  shall  be  upon  (he 
level,  &c.    Cal.  1 1  ^. 

And  also  the  maintainance  of  it  afterwards.     Cal.  115. 

(E  5.)  Who  liable  within  the  level. 

All  persons  who  have  lands  and  tenements  within  the  level,  or  profit  ap* 
prendre^  are  liable  upon  the  tax  assessed  upon  the  level,  if  they  may  have 
benefit  by  the  repair,  or  prejudice  by  the  non-repair. 

[The  level,  and  not  the  person  bound  by  tenure  or  otherwise  to  repair  a 
sea-bank,  must  repair  it  when  destroyed  by  unavoidable  accident.  8  T.  R. 
312.] 

As,  if  they  have  land,  meadow,  marsh,  mill,  wood,  &c. 

Though  it  be  his  glebe.     Cal.  1 00^ 

Though  it  be  copyhold.     Cal.  101. 

So,  land  of  the  king,  in  ecclesiastical  person,  &c.    Cal.  100, 

So,  none  can  be  exempt  by  custom  or  prescription.  CaK  1 77. 

So,  a  man  who  has  a  common,  rent,  C«ec«  or  other  profit  apprendre  out  of 
land,  may  be  charged  to- the  tax  upon  the  level.     Cal.  105.  107. 

The  lord  of  a  manor  for  bis  quit  rents,  rents  of  assize,  &c.  Cal.  108. 

So,  a  man  who  has  common  of  turbary,  piscary,  &c.    CaL  105. 

So,  any  who  has  a  ferry.     Cal.  105.  '  * 

.  Or,  a  liberty  of  free  passage  by  custom,  or  prescription.     Cal.  106. 

A  park  or  warren  within  the  level.    Cal.  1 06. 

So,  to  extraordinary  repairs,  which  tend  to  the  benefit  of  the  inheritance, 
a  lessor,  or  reversioner,  or  remainder-man,  after  an  estate  for  life  or  years, 
mav  be  assessed.     Cal.  109,  1 10. 

Or,  for  a  new  wall,  sluice,  sewers,  &c,     Cal.  1 1 0. 

So,  to  repairs  for  the  benefit  of  the  country  in  general,  a  chaiige  may  be  as- 
sessed upoQ  land  not  liable  to  be  surrounded  ;  as,  for  repair  of  a  public  port, 
&c.    Cal.  115. 

So,  by  special  custom  which  warrants  a  perpetual  chaise,  a  decree  may 
be  made  for  imposing  a  perpetual  charge  upon  land  for  repair,  &c.  Cal. 
158. 

[*]But  tythes  not  in  the  lands  of  a  layman,  which  arise  upon  land  within 
the  commission,  cannot  be  charged,     Cal.  IQO. 

So,  the  lord  of  a  manpr  cannot  be  chaiged  for  the  freehold  of  his  copy- 
holds.    Cal.  103. 

Nor,  a  commoner  after  the  corn  severed  ;  for  it  is  but  of  small  value. 
Cal.  105. 

A  reversion  or  remainder  expectant  after  an  estate-tail.    Cal.  108. 
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Nor,  an  annaitj  ;  for  it  does  not  isane  oat  of  fond,  hot  charges  the  persoD 
only.     CaL  105. 

Though  the  annuity  be  paid  bja  corporatioo,  which  cannot  be  bound,  but 
in  respect  of  their  possessions.    Cal.  105. 

Nor,  proxies,  sjnodals,  &c*    Cal.  107. 

Nor,  a  man  who  has  only  a  casual  profit ';  as,  a  fair,  market,  &c.  CaU 
106. 

Or,  an  office,  as  town  clerk,  clerk  of  a  market,  &c.  though  they  are  con- 
fined to  a  place  within  the  level.    Cal.  107* 

Nor,  a  man  who  has  only  title  of  entry,  or  action.    Cat.  107. 

Nor,  a  mortgagor  for  his  title  to  redemption.    Cal.  107. 

Or,  a  bargainee,  before  inrolment.     Cal.  107. 

Nor,  a  patron,  founder,  &c.  in  respect  of  his  advowson,  &c.  Cal.  107. 

So,  no  one  can  be  charged  for  reparation,  &c.  but  where  he  has  a  preju- 
dice by  the  nuisance,  &c.  or  a  benefit  by  the  reformation.     R.  10  Co.   143. 

[Those  only  are  liable  to  be  assessed  by  the  conmiissioners  of  sewers, 
who  derive,  or  are  likely  to  derive  benefit  from  the  work  in  question.  3 
M.  Si  S.  477.] 

So,  to  annual  or  ordinary  charges  assessed  upon  a  level,  a  reversion  or  re- 
mainder after  an  estate  for  life  or  years  shall  not  be  charged.     Cal.  110* 
»  So,  mountainous  or  high  lands  which  cannot  be  surrounded  shM  not  be 
charged.     Cal.  104.  176. 

So,  the  commissioners  cannot  impose  a  perpetual  chaige  upon  land  for  re- 
pair, unless  it  be  warranted  by  a  special  custom*    Cal.  158. 

So,  every  person  ought  to  be  charged,  according  to  the  quantity  of  his 
land,  and  in  proportion  to  his  profit,  &c.     10  Co.  143.     Vide  ante,  (E.  2.) 

(E  6.)  Remedy  for  assessment  ;'*-By  distress. 

By  commission  founded  on  the  st«  23  H.  8.  5.  the  commissioners  may 
assess,  distrain,  punish,  &c.  as  well  within  the  limits  accostomedi  or  other- 
wise, or  elsewhere  within  the  realm  of  England^ 

And  may  distrain  for  arrearages  of  every  such  collection,  tax,  and  assess, 
as  oft  as  shall  be  expedient. 

And  therefore,  where  an  assessment  is  made  upon  lands  by  authority  of 
the  sewers,  the  officer,  by  warrant  from  the  commissioners  to  him,  may 
make  distress  upon  the  goods  of  the  party  for  the  assessment.    Cal.  141. 

So,  the  collector  or  officer  maj^  distrain  without  an  express  warrant.  Cal. 
141. 

So,  if  an  assessment  be  made  upon  land,  liable  to  the  repair,  &c. ;  for  the 
repair  of  any  wall,  sewer,  or  other  defence,  the  cattle  of  a  stranger,  £*j^e- 
vant  and  couchant  upon  the  same  land,  may  be  distrained  for  such  assess- 
ment.    Cal.  145. 

So,  a  distress  may  be  taken  upon  the  goods  of  any  one  charged  to  the  as- 
sessment at  any  place  within  the  limits  of  4he  commission,  though  it  be  not 
upon  the  land  assessed.     Cal.  1 43. 

So,  at  any  place  within  the  kingdom.     Cal.  144.    ^ 

So,  by  the  st.  7  Ann.  10.  the  commissioners,  or  any  six  of  them,  by  war* 
rant  under  hand  and  seal,  may  give  authority  to  any  person  to  levy  money 
by  them  assessed  on  land^  chargeable  with  such  sess,  by  distress  and  sale  of 
the  goods  of  the  person  not  paying  ;  and  the  overplus,  after  the  charges  of 
distress  and  sale,  shall  be  returned  to  the  owner. 

So,  before  that  statute,  by  express  warrant  upon  an  ordinance  made  by 
the  commissioners  for  the  sale  of  them.    Cal.  149.     R.  Ah  92. 
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But  the  goods  of  a  stranger  caoDot  be  sold  for  an  assessment  upon  A., 
though  Uvani^ni,  cauchant  upon  his  land.     Cal.  H5«  151. 

So,  the  goods  of  a  stranger  cannot  be  distrained  for  an  amerciament  upon 
A.  for  Don«pajment  of  a  tax  charged  upon  his  land,  liable  to  the  repair  of  a 
wall,  &c.  for  default  of  repair,  though  Uvant  and  eouchant,  upon  the  same 
land.     CaK  145. 

(E  7.)  By  fines,  amerciaments,  &c. 

If  a  man,  assessed  bj  the  authority  of  a  con^mission,  neglects  to  pay  at 
the  time  limited,  he  may  be  amerced  for  it.     Cal.  134, 135. 

So,  if  a  collector,  expenditor,  or  other  officer,  neglect  his  dutv,  he  may  be 
fined  for  it.     Cal.  134. 

(£  8.)  jBy  sale  of  lands : — ^When  land  may  be  sold* 

So,  by  the  st.  23  H.  8.  5.  if  any  assessed,  &c.  for  any  lands  within  the 
commission,  do  not  pay,  &c.  according  to  the  ordinance  of  the  commission- 
ers,  the  said  commissioners  may  decree  the  lands  from  the  owner  and  his 
heirs  to  any  person  in  fee,  in  tail,  for  life  or  years,  for-payment  of  such  lot. 

And  therefore,  for  non-payment  of  a  sess  charged  upon  the  land  within 
the  commission,  the  commissioners  may  sell  the  land.     Cal.  161. 

So,  if  a  man  be  bound  by  tenure  to  pay  so  much  per  annum  for  repair  of 
the  sewers,  and  the  commissioners  make  a  decree  that  he  pay  it  at  such  a 
day,  for  non-payment  they  may  sell  the  land.     Cal.  1 63. 

So,  if  an  assessment  be  assessed  upon  a  yiII,  &c.  in  general,  and  afterwards 
by  decree  distributed  among  the  owners  of  the  lands  within  the  vill,  for 
non-payment  they  may  be  sold.    Cal.  163. 

«  So,  all  lands,    tenements  and   hereditaments,  within  the  commission, 
chargeable  to  the  sess,  may  be  sold  for  non-payment.    .Cal.  162,  163. 

And  now  by  the  st.  7  Ann.  10.  the  commissioners  may  decree  a  sale  of 
copyhold  lands  in  the  same  manner  as  freehold  for  non-payment  of  the  lot  as- 
sessed on  them,  for  such  estate  as  the  owner  hacT in  them,  or  any  claiming  in 
remainder  under  him. 

Provided  he  to  whom  the  sale  is  made,  before  entry  or  perception  of  the 
profits,  agrees  with  the  lord  for  his  fine,  who  shall  thereon  admit  him  tenant. 

(E  9.)  When  not. 

But  the  commissioners  cannot  sell  land  for  other  cause,  except  for  non- 
payment of  the  assessment;  as,  for  not  repairing  of  a  wall,  &c.  which  be 
ooghtto  repair  by  tenure,  prescription,  &c.     Cal.  161. 

[*1So,  if  A.  he  bound  by  tenure,  &c.  to  pay  20^.  per  annum  for  repair, 
&c.  they  cannot  sell  the  land  for  non-payment.     Cal.  161. 

Nor,  for  non-payment  of  a  fine,  or  amerciament,  imposed  by  the  commis- 
sioners.   Cal.  162. 

So,  they  cannot  sell  land  which  is  not  specially  charged  ;  as,  where  tho 
assessment  is  imposed  upon  a  town,  &c.  no  land  within  the  town  canjbe  sold. 
Cal.  162. 

Ifor,  when  an  assessment  is  imposed  upon  the  land  without  naming  the 
owner ;  for  some  person  ought  to  be  assessed  for  such  land.     Cal.  162. 

Nor,  when  the  land  does  not  lie  within  the  commission,  though  it  be  charg- 
ed by  tenure  or  prescription,  &c.  to  the  repair  of  a  wall,  or  other  work 
which  lies  within  the  commission.    CaU  163. 
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So,  the}  cannot  sell  in  fee  for  an  assessment  ivhich  may  be  satisfied  by  a 
sale  for  years,  &c.     Cal.  186. 

(E  10.)  Who  bound  by  a  sale. 

By  the  st«  23  H.  8.  5.  a  decree  by  the  commissioners  for  of  the  sale  laud 
on  non-payment  of  the  sess,  made  and  engrossed  in  parchment,  and  certified 
under  ttieii*  seals  into  chancery,  with  the  king's  royal  assent  to  the  same,  shall 
bind  all  persons  who,  at  the  paking  of  the  decree,  had  interest  in  such  lands 
in«  possession,  reversion,  or  remainder,  their  heirs  and  feofiees,  and  not  to  be 
reformed  but  by  authority  of  parliament. 

And  the  same  decrees  shall  bind  the  lands  of  the  king,  as  well  as  of  any 
other  person,  and  their' heirs,  for  such  their  interest,  or  any  casual  profit 
whatsoever. 

And  by  thfs  stat.  the  issue  in  tail  will  be  bound  by  a  sale  of  the  land  of  his 
ancestor  in  tail.     Cal.  166. 

So,  by  such  a  decree,  a/eme  covert,  infant,  and  non  compos  will  be  bound. 
Cal.  167. 

So,  by  the  st.  13  £1.  9.  decrees  being  written  in  parchment,  indented  un- 
der seal  of  the  commissioners,  though  not  certified  into  chancery,  or  having 
the  royal  assent,  shall  continue  in  force,  though  the  commission  be  supersed- 
ed or  determined,  till  altered  by  subsequent  commissioners. 

But  by  a  sale  of  the  land  of  a  parson,  vicar,  dean,  bishop,  &c.  seised  in 
right  of  his  church,  his  successor  is  not  bound;  for  by  the  st.  1  &  13  £1. 
they  are  restrained  from  an  alienation  that  binds  the  successor.     Cal.  166. 

So,  for  non-payment  of  a  joint-tenant,  or  tenant  in  common,  of  his  part  of 
an  assessment,  only  his  moiety  of  the  land  shall  be  sold.     Cal.  167,  168. 

(F;  ACCOUNT  OF  OFFIC£RS. 

By  commission  upon  the  st.  23  H.  8.  5.  the  commissioners  may  assigo 
faithful  keepers,  bailiffs,  surveyors,  collectors,  expenditors,  and  other  offi- 
cers, for  the  conservation,  reformation,  or  making  the  premises  j  and  may 
hear  the  accounts  of  all  collectors  and  other  ministers  for  laying  out  money, 
&c.  for  repairing,  reforming  walls,  ditches,  sewers,  &c. 

And  every  commissioner  shall  have  4*.  per  day  while  he  labours  in  exe- 
cution of  the  commission  ;  and  one  clerk  to  be  assigned  2^.  per  [*]day  of 
the  rates,  &c.  assessed ;  and  the  commissioners  have  power,  out  of  the  said 
rates,  &c.  to  assign  to  the  clerk  reasonable  sums  for  writing  books,  process, 
&c.  5  and  to  collectors,  expenditors,  &c.  as  they  or  any  six  think  reasonable. 

(G)  TRAVERSE  OF  A  PRESENTMENT. 

If  any  be  aggrieved  by  a  presentment  before  coomiissioners  of  sewers,  he 
may  traverse  the  presentment.     Cal.  169.  171. 

But  a  thing  done  by  the  commissioners  by  their  survey  is  not  traversable  ; 
for  they  do  that  as  justices,  and  it  is  the  act  of  the  court.     Cal.  1 72. 

So,  if  they  fine  any  for  a  contempt  in  court,  it  cannot  be  traversed.  Cal. 
172. 

So,  the  traverse  ought  to  be  taken  before  decree  of  the  commissioners* 
Cal.  172. 
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(H)  DECREES  OF  THE  COMMISSIONERS. 

(H  1.)  What  good* 

By  comroiBsion  opon  the  8t*  23.  H.  8.  5.  the  commissioners  mSij  make 
statutes,  ordhiances,  and  provisions,  for  the  safeguard,  redress,  &c.  of  the 
premises,  &c«  after  the  laws  and  customs  of  Romney  Marsh,  &c.  after  their 
own  wisdoms  and  discretions* 

And  bj  the  sh  23  H.  8.  5.  they  tnay  make  law§,  ordinapces,  and  decrees^ 
and  do  every  thing  mentioned  in  their  commission,  according  to  the  true 
meaning  of  the  same  ;  and  the  same  laws,  &c«  to  reform,  repeal,  and  amend, 
as  the  case  shall  require. 

And  therefore  the  commissioners  may  niake  rules,  orders,  and  decrees,  in 
all  cases  within  their  authority  and  commission. 

In  what  cases  they  have  jurisdiction,  vide  ante,  (C  1,  &c. — D — E  1,  &c.) 

And  the  orders  and  proceedings  of  the  commissioners,  as  well  as  the  com- 
tnission  itself,  shall  be  in  English,  and  not  in  Latin.     1  Sid.  78. 

And  does  not  require  so  strict  a  forAi  as  an  indictmient.     1  Sid.  78. 

If  it  tharges  A.  to  the  repair,  it  need  not  say  what  estate  he  has.  R*  1 
Sid.  145. 

(H 2.)  Whatnot. 

But  a  decree  by  commissioners  will  be  void,  unless  it  be  according  to  law 
and  justice;  for,  according  to  their  discretion,  imports  that.  R.  10  Co. 
140.  a. 

So,  they  cannot  pursue  laws  and  customs  of  Romney  Marsh,  not  warrant- 
ed by  the  general  laws  of  sewers,  except  in  such  places  where  such  customs 
by  usage  have  been  allowed.    R.  1 0  Co.  140.  a. 

(H  3.)  Execution  of  orders. 

By  commission  upon  the  st.  23  H.  8.  5«  the  commissioners  are  authorised 
to  compel  by  distress,  fines,  amerciaments,  and  other  punishments,  ways,  or 
means,  &c.  all  they  find  negligent  or  rebelling  in  the  works,  teparations,  &c* 
or  negligent  iu  the  due  execution  of  the  commission. 

(H  4.)  Duration  of. 

[The  words  in  the  st.  23  H.  8.  c.  5.  s.  17.  <^  laws,  acts,  drcrees,  and  oi 
dinaoces,'^  and  the  words  in  the  st.  1 3  Eliz.  c.  9.  *<  laws,  ordinances,  [*]and 
constitutions,''  are  used  to  express  the  same  things ;  the  duration,  thereforei 
of  the  decrees,  &c.  of  commissioners  of  sewers,  depends  upon  the  provision 
of  the  latter  statute.    9  East,  1 09.] 

(1)  REMEDY  FOR  DEFAULT  OF  THE  COMMISSIONERS. 

(I  1.)  By  certiorari. 

If  the  commissioners  make  an  order  in  a  mat(er  out  of  their  jurisdiction 
the  order  may  be  removed  by  ceriioran  into  B.  R.  and  quashed.  R.  2  Cro. 
336.     R.  1  Vent.  67. 

And  if  the  commissioners  proceed  after  a  ctrtiorari  allowed,  an  attachment 
sball  go  against  them,  and  they  shall  be  fined  for  their  contempt.  1  Lev.  288. 
1  Vent.  67.     1  Mod.  44.     Ray.  186. 

Though  by  the  st.    1 3  £1.  9.  the  commisfiocers  shall  not  be  compel* 
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led  to  return  anj  of  their  ordiDances,  laws,  or  doings,  or  suller  in  their  body, 
lands,  or  goods  for  that  cause ;  for  this  does  not  relate  to  returns  to  be 
made  upon  cerliorarij  but  to  the  return  of  theij;  decrees  in  chancery.  R»  1 
Lev.  288.     1  Vent.  67. 

So,  if  the  contempt  be  outrageous,  they  may  be  imprisoned.     1  Vent.  66. 
R.  2  Cro.  336. 

Or,  indicted  for  nprc^munire.     Per  Twisd.  1  Mod.  44.  R.  2  Cro.  336. 

So,  a  certiorari  lies  to  remove  an  order  for  appointing  or  removing  a  clerk, 
&c.     2Mod.  Ca.  331. 

Ani  if  the  certiorari  be  quashed,  another  may  be  granted.  2  Mod.  Ca. 
331. 

But  where  an  order  is  made  for  repair  upon  an  inquisition,  finding  that  he 
ought  to  repair,  the  court  will  not  grant  a  new  trial,  or  quash  the  order,  except 
where  the  party  consents  to  the  repair  in  the  mean  time  ;  and  if  found  that 
he  ought  not,  he  shall  be  reimbursed.     1  Sid.  7&» 

So,  if  an  order  be  good  in  part,  it  shall  be  confirmed  for  so  mucb^  (hough 
it  be  quashed  for  the  residue.     1  Sid.  145. 

So,  a  certiorari  cannot  be  demanded  of  right,  but  shall  be  in  the  discretion 
of  the  court  upon  proper  cause.     2  Mod.  Ca.  331  • 

[The  preponderance  must  be  very  strong  against  the  propriety  of  an  or- 
der of  commissioners  of  sewers,  to  induce  the  court  to  grant  a  certiorari  to 
remove  it  since  by  delay  the  country  may  be  inundated.     8  T.  R.  312.] 

[Issues  set  by  ajudgment  of  the  conmiissioners  may  be  discharced  on  mo- 
tion, though  a  certiorari  would  not  lie  originally  to  remove  their  order* 
Bunb.  61.} 

[If  orders  are  removed  by  certiorari^  and  commissioners  offer  to  try  any 
issue  defendant  will  take,  which  he  refuses,  the  court  will  not  thereupon 

trftnt  procedendo  ;  but  they  wilt  not  file  the  orders  till  the  objections  are 
rst  debated,  that  they  may  have  it  in  their  power  to  send  them  back.    Str» 
1263.] 

(I  2.)  By  action. 

So,.an  aciion  lies  against  the  commissioners,  or  those  who  act  by  their 
precept,  if  they  do  any  thing  out  of  their  authority.    Cont.  Mo.  825. 

[*J[(K)  PLEADlNG.l 

[Tt  seems  that  it  will  be  presumed  that  a  plaee  alleged  in  pleading  to  be  » 
sewer,  is  a  common  sewer  ;  at  all  events  it  will,  if  it  be  further  alleged  that 
the  tide  ebbs  and  flows  there.     2  T.  R.  358.] 

SHEEP  EXPORTEDi 

Vide  Justices,  (S  10.) 

[SHEFFIELD.J 

[Under  st.  29  G«o.  2.  c.  37.  the  courts  baron  of  Sheffield  and  Ecclesall 
have  no  jurisdiction  over  resiants  within  their  precincts^  unless  the  causes 
have  likewise  arisen  therein.     6  T.  R.  242.1 
\    [*352]  ^ 
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Vide  ViscoDNT. 

SHERIFF'S  COURT. 
Vide CooMTT,  (C  I, &e.)— Courts,  (O  4.) 

SHERIFF'S  TORN. 
Vide  LsET,  (A— B.) 

SHIP, 

[(A)  OWNERSHIP  IN.]  infra. 

[(B)  WHAT  SHIPS  ARE  ENTITLED  TO  REGISTRY-]  p.  353. 

[(C)  WHAT  MUST  BE  REGISTERED.]  p.  353. 

[(D)  TRANSFER  AND  SALE  OF  SHIPS.]  p.  353. 

[(E)  MORTGAGE  OF  SHIPS.]  p.  355. 

[(F)  LIEN  UPON  SHIPS.]  p.  385. 

[(G)  CONTRACTS  RELATING  TO  SHIPS.]  p,  356. 

[(H)  BECREES  RELATING  TO  SHIPS.]  p.  356. 

[(I)  FORFEITURE  OP  SHIPS.]  p.  356. 

[(K)  STATUTES.]  p.  356. 

[(A)  OWNERSHIP  IN.] 

[If,  at  common  law,  a  ship  purchased  by  two  partners,  would,  so  far  as 
creditors  are  concerned,  be  considered  partnership  property  though,  their  ti* 
ties  appear,  by  the  certificate  of  registry,  to  be  not  joint  hut  distinct  and  sepa* 
rate ;  they  are  joint  nevertheless ;  the  property,  therefore,  will,  on  their  bank- 
raptcy,  form  part  of  their  joint  estate.  r*]The  policy  of  the  registry  acts,  to 
exclade  foreign  interests,  in  Brilish  ships,  is  gained  fi/simply  naming  the  own- 
ers in  the  certificate  *,  the  specificating  of  their  interests,  therefore,  is  not 
required  by  those  acts ;  consequently,  such  specification  is  not  made  by  them 
conclusive  (and  by  their  operation  only  could  it  be  conclusive,)  upon  the 
parties.    4  M.  &  S.  450.] 

[Presumptive  proof  of  ownership  in  a  vessel,  is  not  rebutted  by  evidence 
of  an  anteeedent,  and  a  subsequent  registration  in  another.     4  Epst.  1 30.] 

[(B)  WHAT  SHIPS  ARE  ENTITLED  TO  REGISTRY.] 
[A  ship  which  appears  from  the  sentence  of  condemnation  to  have  been, 
confiscated  for  engaging  in  the  slave  trade,  contrary  to  46  Geo.  3.   c.  52.  is 
not  entitled  to  registry  under  26  Geo.  3.  c.  60.  though  the  judge  has  certifi- 
ed that  the  ship  was  condemned  as  lawful  prize.     1  M.  &  S.  262.] 
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[(C)   WHAT  MUST  BE  REGISTERED.] 

[A  foreign  built  ship,  British  owned,  need  not  be  registered.     2  B^  SlP. 
809,] 

{  An  American  registered  veiseU  sold  while  at  sea,  does  not  lose  her  na- 
tional character,  eo  instanii ;  but  the  privilege  will  be  lost,  unless  a  ne  w 
registry  be  obtained  as  soon  as  an  opportunity  occurs.  Willing  v.  Unit  ed 
States,  4  Dall.  374. 

An  innocent  vendee  of  a  vessel,  registered  ^s  American,  which  in  fact  be- 
longed in  part  to  a  foreigner,  will  be  protected.  United  States  r.  Th^  An- 
thony Mangin,  Pet.  Adm.  Dec*  453.  \ 

[(D)  TRANSFER  AND  SALE  OF  SHIPS.] 

{A  title  whether  legal  or  equitable,  to  ships  within  st.  26  Geo.  %  c.  60« 
can  only  be  acquired  by  ^  bill  of  s^Ie  in  writing,  pursuant  to  that  statute.  6 
T.  R.  709*] 

[A  ship«  whilst  it  specifically  subsists  and  is  capable  of  being  used  as  such, 
for  the  purposes  of  navigation,  is  an  object  of  the  registry  acts.  10  East,  143.1 

[Sect.  15.  &  ]G.  of  St.  34  6eo.  3.  c.  68.  on  the  transfer  of  ships,  extena 
to  every  c^se  of  (ransfj^r ;  therefore,  to  one  wh^re  the  ship  though  not  at  sea, 
and  though  absent  (Vom  her  own  port,  is  not  so  absent  but  that  an  indorse- 
ment on  (he  certificate  of  registry  may  be  made.     8  East,  51 1.] 

[Sect.  16.  of  St.  34  Geo,  3.  c.  16.  applies  as  well  to  the  sale  of  the  entire 
ship  as  a  share  or  shares.     3  Taunt.  1 77.] 

[A  bill  of  sale,  which  does  not  truly  recite  the  certificate  of  registry,  is  a 
nullity.     7T.  R.  306.] 

[The  deed  of  assignment  need  not  recite  the  indorsements  on  tl^e  certifi- 
cate of  registry.     IB.  &  P.  483.]  \ 

[The  delivery  by  th^  party  of  a  copy  of  the  bill  of  sale,  for  the  purpose  of 
entry,  memorandum,  and  notice,  pursuant  to  st.  34  Geo.  3.  c.  68.  s.  16.  ia 
essential  to  the  transfer  of  a  ship  at  sea.     4  East,  1 10.  3  Taunt.  1 77.] 

[The  names  of  the  proper  officers  whose  signatures  are  necessary,  to  give 
idity  to  a  certificate  of  registry,  need  not  be  n)entioned  in  a  bill  of  sale 
reciting  the  certificate.     4  T.  R.  161.] 

[The  acts  by  the  officer  of  the  out-port  to  indorse  the  entry  of  the  trans- 
fer on  the  oath,  on  which  the  original  certificate  was  obtained,  to  make  a 
memorandum  thereof,  and  to  notify  the  same  to  the  commissioners  in  Lon- 
don, pursuant  to  34  Geo.  3.  c.  68.  s.  16.  are  not  essential  to  the  transfer  of 
a  ship  at  sea.     4  East,  110.] 

[The  property  passes  by  the  indorsement  on  the  certificate,  notwithstand- 
ing [*Jan  omission  by  the  proper  officer  to  transmit  a  copy  thereof  to  the 
office  in  London.     J  Taunt.  387.] 

[Thp  sU  34  Geo.  3.  c.  68.  s.  15.,  relative  to  the  sale  of  ships,  enacts, 
"  that  upon  any  alteration  of  property  in  any  ship,  &c.  the  indorsement  up? 
on  the  certificate  of  registry  shall  be  mada  in  the  form  there  expressed,  and 
shall  be  signed  by  the  persons  transferring  the  property  by  sale,  contract,  oif 
agreement  for  sale,  or  some  person  authorized  by  them,  and  a  copy  of  such 
indorsementshall  be  delivered  io  the  person  authorized  to  make  registry,  oth- 
erwisesuch  sale,  contract,  or  agreement,  shall  be  utterly  null  and  void  to  all 
intents  and  purposes  whatever;"  not  limiting  any  time  for  the  delivery. 
The  dfe livery  is  not  a  condition  precedent  to  the  vesting  of  the  property,  so 
that  if  it  be  done  in  a  reasonable  time,  the  requisition  in  the  statute  is  saiis6« 
ed.  The  property  passes  on  the  execution  of  the  bill  of  sale,  and  the  regu- 
lations of  the  statute  are  in  the  nature  of  conditions  subsequent,  having  the 
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eflect  of  defeating  property  already  vested,  from  what  they  require  not  bay- 
log  been  done  in  a  reasonable  time.     2  M.  &  S.  49.] 

[An  indorsement  on  the  certificate  of  registry,  and  a  delivery,  by  the  ven- 
dee,  of  a  copy  of  such  indorsement  to  the  persons  authorized  to  make  regis* 
try,  pursuant  to  the  statutes,  is  the  only  mode  of  effectuating  the  transfer  of  a 
■hip  at  sea*     5  East,  407.     1  Sipith,  487,     3  Taunt.  177.] 

iSemble,  the  indorsement  should  be  made  at  the  time  of  making  the  bill 
of  sale,  or  iii  a  reasonable  time  afterwards.     3  Smith,  237.    6  East,  144.] 

£The  course  to  be  pursued  under  the  registry  acton  the  transfer  of  a 
ship  at  sea,  registered  at  one  port,  to  a  purchaser  residing  at  another,  is,  to 
register  the  ship  dc  novoj  in  her  own  gort.  Nor  need  she  return  to  her  old 
port,  that  an  indorsement  of  the  transfer  may  be  made  on  her  certificate ; 
tior  need  a  copy  of  the  bill  of  sale  be  sent  there  by  the  purchaser;  nor  need 
an  indorsement  of  the  transfer  be  made  on  her  certificate  within  ten  days 
after  her  arrival  in  England.     3  Taunt.  1 77.] 

[The  indorsement  of  a  bill  pf  sale  of  a  ship,  on  the  transfer  of  property 
therein,  is  not  valid  within  the  registry  acts,  made  on  a  register  which  is 
cancelled  and  void,  even  though  it  was  so  cancelled  in  consequence  of  ob- 
taining a  former  register  d^  novpy  which  w?i9  invalid,  SaSmith,  227.  6  East, 
144J 

rThe  St.  26  Geo.  3.  c.  60.,  intending  that  British  ships  should  be  enti- 
tled to  certain  privileges  and  benefits,  by  way  of  securing  them  to  the  own- 
ers of  those  ships  only,  enacted,  that  there  should  be  a  certificate  of  the 
r^stry  of  the  ship,  and  that  '^  when  and  so  often,  as  the  property  in  any 
ship  belonging  to  any  of  his  majesty  ^B  subjects,  shall  be  transferred  to  any 
other  of  his  majesty's  subjects,  the  certificate  of  the  registry  'of  such  ship 
shall  be  truly  and  accurately  recited  in  words  at  length  in  the  bill  or  instru- 
ment of  sale  thereof,  otherwise  such  bill  of  sale,  shall  be  utterly  null  and 
void.;^  The  ownec  of  a  ship  at  sea  executed  a  hill  of  sale,  reciting  the 
certificate  of  registry  as.it  was  abstracted  in  one  of  the  public  offices  as  re- 
quired, but  in  which  abstract  the  date  of  the  condemnation  (for  it  was  a 
prize)  was  mistaken,  in  that  1783,  was  put  for  1782,  the  true  date,  and  the 
one  mentioned  in  the  original  certificate  of  registry  ^hich  was  with  [*]the 
ship  as  it  ought  to  be.  It  appeared  upon  the  face  of  the  recital  of  the  regis- 
try, that  the  dale  was  mistaken,  though  not  in  what  particular.  Held  that, 
under  these  circumstances,  the  bill  was  good.     4  T.  K.  161.] 

[A  part-owner  may  transfer  his  share,  without  expressing  in  the  indorse- 
ment on  the  certificate,  that  the  transfer  is  of  his  entire  interest.  J  Taunt. 
387J 

£The  register  acts  are  not  applicable  to  a  transfer  by  operation  of  law  ; 
thus,  tinder  a  bankruptcy.     5  East,  407.     1  Smith,  487.] 

[A  ship  at  sea  may  be  efiectually  transferred,  provided  the  vendee  takes 
possession  by  himself  or  his  agent,  so  soon  as  he  has  an  opportunity.  4  M.  & 
S.  246.     1  Anst.  222.] 

I^Tbe  property  does  not  pass  by  the  bill  of  sale,  but  only  on  completion 
of  the  acts  required  by  the  statutes  of  registry.  2  East,  399..  4  Taunt. 
768.     3  Taunt.  208.] 

[A  mortgagor's  covenant  for  repayment  in  a  bill  of  sale,  void  for  misre- 
citing  the  certificate  of  registry,  is  available*     8  East,  23 1.] 

[The  title  to  R  ship  is,  at  all  events,  vested  in  the  trustee  under  a  bill  of 
sale  in  trust  for  persons  not  named.    <  E^st,  1 10.  3  Taunt.  1 77.] 

[Whether  an  executory  agreement  for  the  sale  of  a  ship  must  recite  the 
registry  under  the  26  Geo.  3.  c.  60.  s.  17.  ^u(Kre.    1  Anst.  222.] 
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{  Where,  on  the  sale  of  a  ship,  possession  was  given  immediately  to  the 
vendee,  but  it  was  agreed,  that  the  bill  of  sale  should  not  be  delivered  until 
payment  of  the  purchase  money ;  it  was  held,  that  the  vendor  was  not  liable 
for  repairs  made  at  the  request  of  the  master,  as  agent  of  the  purchaser,  be- 
tween the  time  of  making  the  contract,  and  its  final  consummation.  Lieon* 
ard  9.  Huntington,  15  Johns.  Rep.  398.  Vide  Starr  v.  Knoi^^  3  CenOt 
Rep.  215. 

The  register  of  a  ship  is  not  conclusive  evidence  of  ownership.  Leon- 
ard V.  Huntington,  15  Johns.  Rep.  298.     Starr  v.  Knox,  3  Conn.  Rep.  315. 

Therefore,  where  supplies  are  furnished  in  a  foreign  part,  to  a  vessel, 
which,  when  she  sailed,  belonged  to  A«9  but  before  the  supplies  were  furnish- 
ed, he  had  transfered  all  his  interest  in  her,  it  was  held,  though  this  fact  was 
not  known  to  the  plaintiff,  that  A.  was  not  liable*  Hussey  v.  Allen,  6  Mass. 
Rep.  163.  Portland  Bank  v.  Stubbs,  6  Mass.  Rep.  423* 

So,  the  sale  of  a  ship  will  be  bona  Jide,  without  an  exchange  of  ihe  reg- 
ister :  the  only  effect  of  a  new  register  is  the  preservation  of  national  char* 
acter.     Hatch  v*  Smith,  5  Mass.  Rep.  43.  | 

r 

[(E)  MORTGAGE  OF  SHIPS.] 

[An  instrument  under  seal,  executed  by  the  mastet,  (who  was  also  owner) 
for  the  repayment  of  money  borrowed  for  repairing  the  vessel,  thereby  stip- 
ulating that  the  ''  vessel  should  be  and  remain  a  security  by  way  of  bottom- 
ry,  for  the  repayment'thereof,  and  thM  9s  well  his  executors,  &c.  as  the  said 
vessel,  should  be  bound  in  fhe  penal  sum  of  so  much,''  operates  as  a  mort- 
gage  of  the  vessel ;  so  that  the  party  may  take  possession;  after  which,  his 
right  is  hot  defeasible  by  a  subsequent  e)(ecution  at  the  suit  of  anotber  cred<- 
jtor.     2  T.  R,  649- J 

I  So^  where  a  ship  is  mortgaged  while  at  sea,  the  mortgagee  must  take 
possession  of  her,  as  soon  as  may  be,  after  her  return  ;  otherwise,  the  mort« 
gage  will  not  be  effectual.  Portland  Bank  v.  Stubbs,  6  Mass.  Rep«  432« 
Putnam  v.  Dutch,  8  Mass.  Rep.  287. 

So,  in  case  of  a  hona  fide^  absolute  conveyance.  Portland  Bank  v* 
Stacey,  4  Mass.  Rep.  661  •     Vide- Lamb  v.  Durant,  13  Mass.  Rep.  54. 

Of  the  liability  of  mortgagee  of  a  vessel,  for  repairs,  &c.  Tucker  v. 
Buffington,  15  Mass.  Rep.  477.  | 

[A  bill  of  sale,  with  a  stipulation  that  it  was  made  as  a  lien  or  security 
for  money  lent,  and  that  the  vendee  might  sell  and  transfer,  js  a  contract, 
not  of  lien,  but  of  mortgage  or  pledge.     5  Taunt.  642. 1 

[A  bill  of  sale  absolute  upon  the  face  of  it,  of  a  ship  by  one  British  sub* 
jectto  anotber,  though  the  ship  is  at  sea,  and  though  there  be  a  collateral 
agreement  denoting  that  the  transaction  is  a  mortgage  only,  is  void  by  at. 
26  Geo.  3.  c.  60.  s.  17.,  unless  it  recites  the  certificate  of  registry.  3  T. 
R.  406.] 

\The  transfer  of  a  ship  by  way  of  mortgage  or  pledge  is  within  the  ship 
registry  acts.     5  Taunt.  643.] 

[(F)  LIEN  UPON  SHIPS.] 

[A.  commissions  B.  to  sell  a  ship  for  him,  and  having  deposited  her  regit* 
ter  with  hirn  for  that  purpose,  becomes  bankrupt.  Held,  that  B.  had  a 
lien  on  tbe  register  against  the  assignees  of  A.  for  the  amount  of  his  deamnd 
against  A.,  consisting  partly  of  charges  incurred  on  the  ship^a  account|  and 
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partly  of  other  charges  ;  and  that  this  was  not  such  a  transferor  the  prop- 
erty as  to  bring  the  case  within  the  meaning  of  the  register  acts.  But  the 
ship,  when  put  up  to  sale,  having  been  brought  in ;  held,  that  B.  was  not 
entitled  to  a  commission  on  the  sale  of  her.     1  Mars.  76.     5  Taunt.  381.] 

I^No  lien  is  created  by  an  instrument  which  imports  upon  the  face  r*]of 
it  to  be  a  contract  of  sale,  but  which  is  void  as  such  ;  since  that  would  be 
to  substitute  a  different  contract  to  what  the  parties  intended.  Therefore, 
a  creditor  to  whom  a  ship  at  sea  is  sold  by  a  bill  of  sale,  void  from  not 
reciting  the  certificate  or  registry  under  st.  36  Geo.  3.  c.  60.  s.  17.,  re- 
quires no  lien  for  his  demand  by  taking  possession  on  its  return  to  port.  3 
T.  R.  406.] 

{  0£^the  lien  on  the  ship,  for  seamen's  wages.  Farrell  v.  M'CIea,  1 
DalU  392.  De  Moitez  v.  The  South  Carolina,  Hopk.  Adm.  Cas.  104« 
Wilcocks  V.  Palmer,  MS.  Rep.  Wbart.  Dig.  Penn.  Rep.  554. 

Of  the  lien  of  tradesmen,  &c.  connected  with  a  ship.  A  shipwright 
has  a  lien  upon  the  ship,  for  repairs  in  port*  Stevens  v.  The  Sandwich, 
Pet.  Adm.  Dec.  233.  in  nota. 

But  this  lien  may  be  relinquished  or  lost  by  the  acceptance  of  other  se- 
curity.   Ibid. 

Remnants  and  surplus.  To  establish  the  right  of  a  claimant  to  be  paid 
out  of  the  remnants  and  surplus,  it  must  appear,  that  the  claim  was  of 
itself,  or  in  its  origin,  a  lien  on  the  ship.  Gardner  v.  The  New- Jersey, 
Pet.  Adm.  Dec.  226,  227,  328, 229.  232.  235.  | 

[(G)  CONTRACTS  RELATING  TO  SHIPS.] 

[A  contract  to  return  a  sum  of  money  if  B.,  a  seaman,  did  not  proceed 
with  such  a  vessel  on  such  a  voyage,  is  not  an  undertaking  that  B.  is  a  sea- 
man.    1  Taunt.     65.] 

[The  value  of  repairs  may  be  recovered,  though  a  ship  be  burned  in  dock* 

3  Burr.  1 692.] 

[A  covenant  to  pay  the  plaintiff  a  certain  sum  of  money  yearly,  in  lieu  of 
bis  share  of  the  profits  of  a  vessel  as  a  part-owner,  is  not  discharged  by  the 
capture  of  the  vessel,  provided  the  property  in  her  be  not  altered  by  con- 
demnation*   Forrest,  4.]] 

\  Of  the  power  of  the  master  to  bind  the  owners  for  repairs  of  the  ship, 
fcc.  Miilward  v.  Hallett,  2  Caines'  Rep.  77.  Douglas  v.  Moody,  9  Mass. 
Rep.  548.  James  v.  Biiby,  1 1  Mass.  Rep.  34.     Warnwright  v.  Crawford, 

4  Dall.  226.  S.  C.  3  Yeates,  131. 

Of  his  authority  to  appropriate,  or  pledge  the  cargo  for  repairs.  United 
Ins.  Co.  V.  Scott,  1  Johns.  Rep.  106. 

But  the  master  cannot  hypothecate  the  ship  for  the  benefit  of 
the  cargo.     Fontaine  v.  Columbian  Ins.  Co.  9  Johns.  Rep.  29. 

Under  what  circumstances  the  master  may  hypothecate  the  ship.  Reade 
V.  Commercial  Ins.  Co.  3  Johns.  Rep.  352.^  Cupisino  v.  Perez,  2  DalL 
194.  The  Aurora,  1  Wheat.  96.  Tunna  v.  The  Mary,  Bee,  120.  Boreal 
V.  The  Golden  Rose,  Id.  13K  Putnam  v.  The  Polly,  Id.  157.  Sloan  v. 
Haley,  Id.  250. 

Though  the  master  of  a  vessel  may  hypothecate,  he  cannot  sell  her. 
Shrine  x^.  The  Hope,  Bee,  2.  \ 

[(H)  DECREES  RELATING  TO  SHIPS.) 

[A  decree  by  a  vice-admiralty  court,  made  upon  the  petition  of  ihe  mas- 
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ter  of  a  ship,  reported  upon  survey  not  seawortbj,  or  repairable,  bo  as  to 
carry  the  caiigo  to  its  place  of  destination,  unless  at  an  expense  exceeding 
the  value  of  the  ship  jf?heu  repaired  for  the  sale  thereof,  is  void.  10  East, 
143.] 

[(I)  FORFEITURE  OF  SHIPS*] 

[A  private  vessel  is  forfeited  by  the  contraband  traffic  of  an  officer  placed 
in  command  by  the  board  of  admiralty.     13  East,  13.] 

[The  seizure  of  a  ship  forfeited  under  the  navigation  act,  devests  the 
property.     5  T.  R.  1I2.J 

[Seven  terms  having  elapsed  without  the  attomey-generaPs  bringing  on 
the  trial  of  an  information  for  a  seizure,  the  court  directed  the  vessel  to  be 
returned  without  security.     3  Anst.  753.] 

[In  an  information  upon  seizure  of  a  vessel,  upon  affidavit  of  injury  from 
delay,  a  writ  of  delivery  was  granted  on  security,  after  two  terms ;  the 
defendant  waited  three  terms  more  without  a  trial,  and  then  moved  to  dis- 
charge the  recognizance  ;  the  court  held  that  the  crown  ought  to  have  six 
terms  in  all ;  and  that  a  reasonable  cause  of  delav  (absence  of  witnesses 
abroad)  should  be  allowed  after  the  six  terms.     3  Inst.  805.] 

{  A  sale  of  a  coasting  vessel  to  a  foreigner,  incurs  a  forfeiture.     Phillips 
V.  Laidley,  MS.  Rep.  Whart.  Dig.  Penn.  Rep.  556.  } 

^  [(K)  STATUTES.] 

[The  statutes  24-Geo.  3.  c.  47  &  27  Geo.  3.  c.  32.,  do  not  %6  clearly  marie 
the  distinctions  between  the  different  sorts  of  vessels  there  mentioned,  as  to 
supersede  evidence  upon  it.     1  Anst.  23.] 

[A  refusal  by  the  master  to  deliver  up  to  the  owner  the  certificate  of  r^- 
istry,  is  no  offence  within  st.  34  Geo.  3.  c.  68*  s.  18*     13  East,  91.] 

[A  ship  purchased  by  a  British  subject  from  an  enemy,  under  a  license^ 
IS  "  the  ship  of  a  country  in  amity,"  within  st.  49  Geo.  3.  c.  60.v  s.  1.  1 
Taunt.  856.] 

,    Master  of  ships. 

Vide  Merchant,  (E5,6.) — Navigation,  (14.) 

[*JNAVIGATION  OF  SHIPS. 
Vide  Navioation,  (I  1 ,  &c.) 

SHIRE. 

Vide  CouNTT, 

SHOOTING. 

Vide  JcsTicEs  op  the  Peace,  (B  43.)— LKEf,  (L  14.) 

SIGNET. 

Vide  Patent,  (C  6.) 


SIGNIFICAVIT. 

Vide  EXCOMIIENQEMENT,  (B  3,  &C.) 

SIGN  ])f  ANUAL. 

Vide  Pamnt,  (C  7-) 

ft 

Si;Ly£R  IWES. 

VideWAiyijCHl.) 

SH^ONX. 

Vide  EsoLiSE,  (N  3.) 

SINGIJB  BILL. 

Vide  Oblioation,  (C). 

SLANDEB. 

sland£;r  of  a  common  person. 

Vide  AcxiON  UFOir  tqb  Case  wok  Defamaxioni  (D  1^  &c») 

SLANDER  OF  A  EEER. 
Vide  Action  vrov  the  Case  fob  Dbfajiatiom,  (B  1,&c.)>->Libkl.  (C  4.) 

SLANDER  OF  A  TITLE. 
Vide  Action  upon  the  Case  roB  DsrAii ation,  (C  1,  &c.) 

[•3S0CAGE. 

Vide  Go>bdian,  (B  1,  Ac.)— Homaob,  (H). 

SOLDIERS. 

Vide  PBiERoeATiyB,  (C  3.) — ^UsES,  (N  3.) 

SOLDIERS  DEPARTING  WITHOUT  LICENSE. 

Vide  JosTicES,  (S  8.) 

SOLICITOR. 

Vide  Attobnet,  (B  1 ,  &c.) 

SOLVIT  AD  DIEM. 

Vide  Plsadeb,  (3  W  39.) 
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SORCERY. 

Vide  JusTicss,  (S  1 3.) 

SOULS- 
CURE  OP  SOULS. 
Vide  Ecclesiastical  Persons,  (C  15.) 

[SOUTH  SEA  COMPANY.] 

[South  sea  licenses  are  annexed  to  (he  particalar  vessel.    4  M.  &  S.  16.] 
[Thejr  cannot  operate  retrespectiyelj.    Therefore,  the  insurance  of  a 

ship  trading  within  the  exclusiye  limits,  is  not  made  available  b j  a  subse- 
quent license.    4  M.  &  S.  16.] 

[A  license  is  unnecessary  fqr  the  carriage  home,  in  a  kins's  ship,  of  bul- 
lion, the  proceeds  of  a  licensed  adventure.     4  Taunt.  787/1 

f  Their  books  are  evidence  of  their  license  granted.     4  Taunt.  787.] 
The  open  trade  sanctioned  by  43  G*  3.  c.  77.  may  be  prosecuted  with- 
out fishing.    3  Taunt.  534.] 

[47  G.  3.  s.  1  ^  c.  33.  has  not  a  retrospective  operation,  and  repeals  the  st. 
9  Ann.  c.  31.  only  in  the  particular  cases  proposed.  3  M.  &  S.  117.] 

[And  does  not  legalize  a  trading,  and  therefore  not  an  insurance  thereon, 
within  the  exclusive  limits,  to  a  place  known  to  have  been  captured  from, 
but  which,  though  the  fact  was  unknown,  had  been  re-captured  by  the  ene- 
my.    1  Taunt.  337.] 

[♦][SOUTHWARK  COURT  OF  CONSCIENCE- 

[The  Southwark  Court  of  Conscience  has  no  jurisdiction  over  causes 
arising  from  negligence  or  enisfeazance.     1  Taunt.  396.] 

[Residence  within  the  jurisdiction  of  the  Southwark  Court  of  Conscience 
gives  jurisdiction  ;  though  unknowD  to  plaintiff,  and  thodgh  the  defendant 
carry  on  his  business,  and* the  cause  arose  without.     1 5  Cast,  647.} 

[The  exception  in  the  statute  embraces  all  cases,  and  not  merely  those  m 
which  the  reduction  is  by  a  set  off.  1  Taunt.  60.  But  a  reduction,  stipu- 
lated by  the  terms  of  the  original  contract,  is  out  of  it.     14  East,  344. j 

SPEAKER. 

Vide  Parliament,  (E  5. — G  14.) 

SPECIAL  CASES. 

[It  is  ordered,  that  from  the  last  day  of  Michaelmas  term,  38  6ed.  S.  all 
special  cases  to  be  set  down  by  the  clerk  of  the  papers  to  be  argued,  shall 
be  entered  within  tbe  first  four  daysof^  the  tetm  next  after  the  trial  at  which 
such  special  eases  shall  have  been  reserved  :  and  further,  that  such  special 
cases  shall  never  be  set  down  for  ailment  on  any  of  the  last  four  days  of 
term.    Reg.  Gen.  M«  38  Geo*  3.    7  T.  R.  454.} 
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UPECIAL  DAMAGE. 

Vide  AcTioH  on  rm  Cass  for  Pefahatioi',  (P  30.«^  11.) 

SPECIAL  PLEA. 

Vide  Pleader,  (E  15,  &c.) 

SPECIALTY. 

Tide  Dett,  (A  4.)— Tbjip8>— (G  15.) 

SPEECH, 

Vide  Paeliameht,  (G  7, 8, 9.) 

SPIRITUAL  LORDS. 

Vide  Parliameht,  (D  3.— Q  10.) 

SPIRITUAL  OFFICES. 

,  ADMISSION  TO  SPIRITUAL  OFFICES, 
Vide  Prohibitioit,  (6  4.) 

[•ISPmiTUAL  PERSONS, 

vide  piSMES,  (G  2.—E  3.  8.)— Pleader,  (3  S  S3.) 

SPIRITUALITIES, 

GUARDIAN  OF  SPIRITUAUTIES. 
Vide  Pr^roqativb,  (D  36,  37.) 

SPOLUTION. 

Vide  DisvBS,  (M 1.) 

SPORTS  UNLAWFUL. 

VideJasTiCBB  or  toe  Peace,  (B43.) 

SPRINGING  USE. 
Vide  Uses,  (K  7.) 
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STABBING. 

Vide  Justices,  (M  14.) 

STALLAGE. 

Vide  Market,  (F  3.) 

STAMPS. 

[The  numerous  acts  w^bicb  have  been  passed  on  this  part  of  the  rerenuet 
render  it  necessary  io  refer  the  reader  to  IHeixi,  without  attempting  an  ab- 
stract.] 

[A  stamp  having  been  used  for  an  effectual  purpose,  it  cannot  afterwards 
be  used  for  another,  though  of  precisely  similar  nature  to  the  first,  5  T.  R. 
635.] 

[An  unstamped  bill  or  note  is  a  nullity,  and  therefore  imposes  no  obliga- 
tion to  present  it.     2  Tauht.  288.] 

E Nor  will  equity  relieve.     5  Ves.  240,  vide  1  Anal.  45.] 
In  the  case  of  a  deed^  d  stamp  is  only  essentisil  to  Hi  admissibility  in  evi- 
dence.    Lofft.  341.] 

Elf  the  instrument  cannot  be  stamped,  the  contract  is  void.  7  T.R.  121.3 
The  time  of,  is  a  circumstance  altogether  immaterial ;  a  motion,  there- 
fore, founded  on  the  want  of  a  stamp,  is  defeated  by  a  subsequent  stamping. 
2  Mars.  480.     7  Taunt.  174.  2  B.  G.  C.  32.     1 1  Ves.  595.    17  Ves.  244.] 

[An  ad  valoremj  or  stamp,  Or  higher  value,  of  an  improper  denomination, 
is  not  available,  unless  by  statutory  provisions.     6  T.  R.  317.  1  N.  R.  30.1 

['*][A  stamp  of  greater  value  than  the  one  prescribed  is  sufficient,  provided 
there  is  a  stamp  in  the  schedule  of  that  identical  amount,  and  that  where  the 
regular  stamp  is  made  up  at  differcat  sums,  imposed  by  different  acts,  and 
each  sum  is  applicable  to  a  difTerent  fund  appropriated  to  the  public  service ; 
the  stamp  imposed  is  likewise  applical^le  to  the  same  funds,  and  in  proportion 
not  less  than  is  the  regular  stamp.     1  Kast,  55.     2  tast,  414.    See  5  East, 

f]An  ancient  writing  may  he  stamped  with  the  iibpresfelon  nOw  in  use.  4 
Taunt.  20.] 

[In  the  case  of  a  warrant  of  attorney  defeasanced,  the  defeasance  is  cover- 
ed by  the  stamp  to  the  warrant.     1  N.  R..  279.] 

[In  the  case  of  a  composition  deed,  only  one  stamp  is  requisite,  though 
each  creditor  executes  separately.     1  N.  R.  278.] 

[In  the  case  of  separate  obligors  iii  one  bond,  where  the  obligation  is  for 
the  self  same  thing,  only  one  stamp  is  requisite.     1  N.  R.  274.] 

[In  the  case  of  an  agreement  by  und^wriCers  (6  refer  to  arbitration,  the 
agreement  and  the  award  require  only  single  stamps  each.  1  JVfars.  525.  € 
Taunt.  171.] 

[In  the  case  of  an  agreement  relative  to  prize  shares,  though  several  as  to 
each  person,  one  stamp  only  is  requisite.     13  East,  235.  n.] 

[In  the  case  of  an  agreement  by  several  for  a  subscription  to  construct  a 
dock,  a  single  stamp  is  sufficient.     1 3  East,  23.  n,] 

[A  petition  in  bankruptcy,    praying  distinct  orders  under  several  com- 
missions, requires  several  stamps.     18  Ves.  439.] 

[A  paper  containing  contracts  by  several  persons,  relative   to  diflereD 
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tfaiiigBy  tfaodf^b  ttamped  iKtti  a  single  stamp,  is  evidence  for  one  where  the 
stamp  appears  applicable  exclasirely  to  his  name.  1 2  East,  6. 1 3  East,  54 1  •] 
fHiat  an  affidavit  entitled  in  several  cases  may  be  read,  it  must  be  im- 
pressed with  a  corresponding  number  of  stamps*    3  Taunt.  469.] 

[In  the  case  of  admissions  to  the  freedom  of  a  corporation,  the  first  onlj 
of  several  admissions,  entered  on  one  stamp,  is  good.    DoagK  217.] 

[An  award  under  seal,  delivered  as  such,  requires  an  award  stamp  onlj. 
4£ast,  585.     17Ves.  232.] 

[An  appraisement  stamp  is  proper  for  a  valuation  by  referees  pursuant  to 
an  agreement.     1 2  East,  1  •] 

[An  instrument  authorizing  the  execution  of  a  deed,  semble^  need  not  be 
stamped  as  a  deed*    4  East,  430.] 

[AgrefimttoU,  whether  real  or  personal,  they  are  liable  to  a  duty.  2 
Taunt.  438.] 

[A  schedule  annexed,  must  be  stamped  as  a  part  of  the  instrument  to 
which,  &c»     3  East,  326.] 

[Any  writing  which  would  be  an  evidence,  though  only  of  part  of  the  con< 
tract,  must  be  stamped.  2  M.  &  S.  445.  But  a  slip  of  paper  not  signed 
nor  required  to  be  signed  by  either  party,  handed  by  the  auctioneer  to  the 
vendee,  describing  the  premises,  term,  and  rent,  on  a  lease  of  premises  by 
auction,  need  not  he  stamped.    2  M.  &  S.  434.] 

[An  agreement  to  confess  judgment  for  a  sum  exceeding  20/.  to  secure  a 
sam  under  that  amount,  and  costs,  is  exempt.    2  B.  &  P.  1 50.] 

[When  an  article  is  sold  by  auction  in  separate  lots  to  the  same  purchas- 
er, if  each  lot  separately  is  under  20/.  value,  no  stamp  is  requisite.  2  Taunt. 
38.] 

[*][ An  agreement  by  a  broker  to  indemnify  his  principal,  on  the  resale  of 
goods  puchased  by  him*  3  T.  R.  524.  2.  A  guarantee  for  the  purchase 
of  goods.  3.  Anagreentent  to  share  in  goods  purchased  by  the  other  party 
on  their  joint  account.  13  East,  6.  4.  An  agreement  to  sell  oil  to  be 
made  from  raw  material.  1  Mars.  412.  7  Taunt.  II.  are  contracts  relat- 
ing to  the  sale  of  goods.] 

[But  when  the  subject  does  not  exist  in  the  state  of  goods.  2  B.  &  P# 
451.  9.  An  agreement  for  the  making  of  goods.  3  East,  303.  these  ar^ 
not.] 

[A  tetter  written  by  one  who  manages  another's  trade,  binding  himself 
to  pay  a  debt  contracted  therein,  is  a  letter  between  merchants.  5  T.  R. 
176J 

[The  day  on  which  a  draught  is  delivered,  is  the  day  of  issuing  it,  though 
it  is  not  to  be  used  till  afterwards.     1  East,  435.] 

[The  words  ^<  acting  as  bankers''  arc  to  be  taken  in  their  popular  sense. 
2B.&I**  383.] 

[Appointment  of  an  umpire  need  not  he  stamped.     4  Taunt.  704.] 

[Tne  transit  from  Scotch  to  English  ports  is  not  an  exportation.  1  Mars. 
204.     5  Taunt.  533.] 

[As  well  simple  leases  as  those  under  seal,  must  be  stamped.  1  T.  R. 
736.] 

[Assignment  of  a  lease,  when  not  under  seal,  did  not  formerly  require  a 
stamp.     IN.R.  270.] 

[A  plaeing  out  apprentice  by  trustees  of  a  charity,  who,  though  parties  to 
the  deM,  do  not  execute  it,  is  exempt  from  the  duty.     2  M.  &  S.  338.] 

[Cognovit^  if  without  terms  of  agreement,  need  not  be  stamped.  2  B.  & 
P.  150.     4  East,  188.] 
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[Declaration  filed,  and  copy  delivered  in  the  ezcbe^iaer^  must  be  8tamp<« 
ed.    3  Price,  114.} 

[Copy  of  a  judgment  reversing  a  decree,  need  not  be  stamped.  Cowp.  1 7«1 

[An  office  copy  of  (he  declaration  cannot  be  written  upon  both  sides  c» 
nngle  stamped  paper.     12  East,  294.] 

[It  is  irregular  to  deliver  a  copy  of  a  bill  or  declaration  with  extensive 
obliterations,  and  containing  under  one  four-penny  stampi  more  folios  than 
in  practice  are  usually  included.     1  M.  &  S.  709.1 

[Note  for  a  prisoner's  allowance  under  the  lord^  act,  need  not  be  stamp- 
ed.    7  T.  R.  670.     Id.  630.     1  B.  &  P.  270.] 

[A  commission  of  bankruptcy  need  not  be  stamped.     1  Taunt*  71«] 

[Devise  for  life  of  the  rents  of  reality  and  dividends  of  personalty,  ner- 
tber  payment  is  liable  to  the  duty.     2  H.  B.  30.3 

[A  deed  of  settlement  of  leasehold  and  personalty  retained  by  the  j^tif. 
during  his  life,  and  confirmed  in  most  respects  by  bis  will,  will  be  consider- 
ed a  testamentary  instrument,  an^  the  dispqsitions  therein  be  liable  to  daty^ 
3  Price,  368.]  ^ 

Legacies  devised  by  one  in  India,  but  paid  here  under  a  will  pi^oved  here, 
are  liable  to  the  duty.     1  Price,  165. 

[A  bequest  of  real  property  to  trustees  to  be  sold,  and  the  profits  to  b* 
deemed  part  of  the  residue  qf  the  testator^s  estate,  or  go  in  aid,'  if  necessaiy, 
of  the  rest  of  his  property,  in  discharge  of  his  pecuniary  legacies,  is  liable  to 
the  duty,  though  the  residuary  legatee  took  the  property  in  statu  qua*  ( 
Price,  426.] 

[*J[Legacies  not  paid  under  a  charge  upon  real  estate  in  aid  of  the  per- 
sonal, without  production  of  the  stamp  under  the  l^acy  act,  36  G.  3.  c.  '52« 
8. 7.,  until  it  is  ascertained  that  there  is  no  personisl  estate  applicable.  8 
Ves.  !•] 

[What  shall  be  an  ^^  appropriation^'  of  a  l^acy  within  48  Q.  3.  c.  148U 
2Mor.45.] 

[A  bill  drawn,^  signed,  and  indorsed  abroad,  with  blanks  for  the  date^ 
drawer,  &c.  and  filled  up  here  by  one  for  whose  use  it  was  transmitted,  doea 
not  require  an  Ei^lish  stamp.     1  M.  &  S.  87. .  1  Mars.  29.     6  Taunt.  629. 

[Agreement  in  England  to  accept  a  bill  drawn  abroad,  must  be  stamped. 
1  Mars.  29.     5  Taunt.  629.] 

[A  writing  is  inadmissible,  where,  by  admitting  it,  effect  is  given  to  an  on* 
stamped  instrument.    2  B.  &  P.  383.] 

[Where  an  instrument  consists  of  two  parts,  the  one  stamped  the  other 
not,  secondary  evidence  of  its  contents  may  be  given  by  the  party  in  posses- 
aion  of  the  unstamped  part,  on  his  adversary's  refusal  after  notice  to  produce 
the  other.     I  Taunt.  507.] 

{Unstamped  instruments,  executed  abroad,  cannot  be  admitted  if  in^dmiar 
e  abroad.    7  T.  R.  24 1 .] 

(The  refreshment  of  a  witnesses  memory.     1  East,  460. ;] 
The  proof  of  an  agreement  expired,  under  the  terms  of  which  the  parties 
impliedly  continue.    1 5  East,  449. ;] 

[And  the  proof  that  a  letter,  containing  the  unstamped  instrument,  was 
stolen,  SB.  ii  P.  311.,  are  collateral  purposes  for  which  an  unstamped  in* 
strument  is  admissible."] 

[Proof  on  an  indictment  for  setting  fire  to  a  house,  with  intent  to  defraud 
the  insurers,  of  an  indorsement  on  the  policy  allowing  their  removal  to  tfi%!k 
house.     1  Taunt.  95. :] 
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[And  a  lease  adduced  to  j^roTe  that  fixtures  are  to  be  paid  for,  in  an  action 
for  their  valae.     3  Taant.  382.,  are  not  such*] 

[Parol  evidence  in  lieu  of  written  instruments  is  inadmissible  where  the 
instroment  is  the  onlj  proof  of  the  fact.  6  T.  R.  458.  1  N*  R.  271.  3  B« 
C.  C.  309.] 

pf  a  bill  or  note  given  in  payment  cannot  be  stamped,  the  creditor  may 
sue  on  the  original  demand.     7  T.  R.  241.     1  East,  58.  n.     1  Taunt.  353.] 

[A  mistake  may  be  rectified  by  consent  without  restamping.  The  in- 
stramentin  this  oase  was  a  dded,  which  was  delivered  de  novo*  12  Easti 
471.] 

[Where  the  alteration  in  a  policy  is  in  the  subject  itiatter.  4  Taunt.  169. 
Thus  from  ship  and  outfit  (in  voyages  upon  the  Southern  Whale  Fishery)  to 
ahip  and  goods,  8  East,  3t3.,  a  liew  stamp  is  requisite.] 

Sn  the  cases  of,— »1.  The  correction  of  a  mistake  in  a  poh'cy  in  the  name 
e  ship,  written  by  an  ag^nt  in  the  margin.  1  M.  &  S.  21 7.  2.  Exten- 
sion of  the  time  of  sailing.  8  East,  273.  3.  Cancelling  a  warranty  to  sail 
on  such  a  day.  4  Taunt.  169.  4.  The  alteration  in  the  interest  declared 
from  **  ship'^  to  ^*  goods  as  interest  may  appear,^'  the  assured  having  no  inter- 
est in  the  ship.  1  Mars.  99.  5  Taunt.  359.  5.  Cancelling  marks  on  goods 
whose  import  is  unknown.     4  Taunt.  169.,  a  hew  stamp  is  unnecessary.] 

[The  reservation  of  rent  is  not  an  essential  to  exempt  leases  for  fines  on 
the  ad  valorem  doty.     4  M.  &  S.  23.] 

[*][Where  the  distinct  interest  of  several  are  inured  under  one  entire 
sum,  ^^  to  be  thereafter  declared  are  valued,^'  the  stamp  must  cover  the  frac* 
tional  parts  of  100/.  in  each  interest.     15  East,  601.] 

[A  bond  for  the  payment  of  rent  is  liable  to  a  similar  duty  with  other  bonds^ 
3  M.  &  S.  88.] 

[Bond  for  securing  money  already  advanced,  and  to  be  advanced  in  ac- 
count current,  must,  without  reference  to  the  penal  sum,  harving  a  20/.  stamp. 

2  Price,  56^J 

[The  duties  now  payable  on  apprenticeship-deeds,  are  under  48  G.  3.  c« 
149.     4  Taunt.  876.     See  the  new  stamp  act.] 

[Covenant  by  the  father  to  clothe  and  maintain  the  apprentice  is  not  a 
<'  benefit,"  within  the  statute.     4  T.  R.  732.] 

[Stipulation  by  the  apprentice  to  allow  his  master  2$.  per  week,  the  mas- 
ter to  allow  him  wages,  is  not  a  benefit.     1  M.  &  S.  ]  5 1  •] 

[Or,  by  the  apprentice  to  supply  himself  with  necessaries,  the  master  to 
allow  him  a  weekly  sum  (unless  such  sum  is  shown  not  to  be  an  equivalent.) 

3  T.  R.  515.] 

[Or,  by  the  apprentice  to  allow  the  master  his  earnings,  or  a  part.  1 
East,  601 .] 

[A  warrant  under  seat,  to  confess  judgment  and  release  errors,  is  within 
the  exemption  in  stat.  37  Geo.  3.  c.  11 1.     4  East,  43K] 

[Close  copies  may  be  used  as  evidence^  without  any  additional,  to  the 
common  stamps.     1  61k.  288.] 

[The  case  of  a  bequest  within  the  meaning  of  the  clause  in  48  .G.  3.  c.  1 49. 
schedule  3.  not  paid,  retained,  satisfied,  or  discharged,  till  after  10th  Octo- 
ber, 1808.     1  Price,  411. 

[The  residue  is  to  be  computed  upon  the  a^regate  amount  of  the  residue 
of  testators'  property,  as  it  stood  when  executor  delivered  into  the  stamp- 
office  the  note  of  what  he  intends  retaining  of  residuary  legatee.  Wightw. 
82.] 
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[In  an  apprenticeship  deed,  a  lai^er  sum  .than  yfhdt  was  paid^  may  be  stated 
as  the  fee.     5  East,  309.     2  M.  &  S.  338.] 

[Penalties  under  1  Ann.  sess.  3.  c.  32*  are  incurRed  by  erasing  tiames  and 
dates  upon  letters  of  attorney,  made  in  England,  to  collect  debts  abroad*  5 
Burr.  2673.] 

{STANDING  MUTE* 

Vide  Justices,  (X  2.) 

STANDING  SEISED. 

Vide  Covenant,  (G  1 ,  &c.) 

STANNARIES. 

Vide  CotTETS,  (L  1 ,  &c.)— Wajpe,  (H  2.) 

STAR-CHAMBER. 

Vide  Courts,  (K.) 

[*]STATE-OFFICEI^ 

Vide  Officer,  (E.) 

STATUTE. 

Vide  Action  upon  the  Statute. — Copthold,  (N— O). — Forfxitose, 
(C). — Justices,  (S  1,  &c.) — Parliament,  (G  10,  &c. — ^R  1,  &c.)— 
Pleader,  (C  76. — 2  S  1,  «c.) — Prescription,  (F  3.)— Prohibition, 
(F  8.) 

EXPOSITION  OF  STATUTES. 

Vide  Parliament,  (R  10,  &c.) 

RECITAL  OF  A  STATUTE. 
Vide  AcTioH  upon  Statute,  (G — ^H — I). — Pleader,  (2  S  3.) 

REPEAL  OP  A  STATUTE. 
Vide  Parliament,  (R  9.) 

STATUTE  OF  DISTRIBUTIONS. 

Vide  Chancery,  (3  D  1 .)  ' 

STATUTE  AGAINST  GAMING. 
Vide  Pleader,  (2  W  26.) 

STATUTE  OF  LIMITATIONS. 
Vide  Chancery,  (1 1.— 4  W  17.)--Temps,  (G  1,  &c.) 
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Statute  of  uses^ 

Vide  Uses  (B  1,  2.) 

statute-merchant; 

Vide  Statute-Staple* 

STATUTE-STAPLE. 

(A)  STATUTE-MERCHANT   AND  STAPLE,  HOW    BOUND    BY 

IT.  p.  366« 

(B)  RECOGNIZANCE,  p.  367* 

(C)  IN    WHAT   MANNER  A    STATtftfi    OR   RECOGNIZANCE 

BINDS,  p.  367. 

(D)  EXECUTION  UPON  A  STATUTE  OR  RECOGNIZANCE,  IN 

WHAT  MANNER  SUEDi 

(D  1.)  Before  the  mayor,  &c.  p.  368. 
[*](D  2.)  Out  of  chancery : — How  the  recognizande  shall 

be  certified,  p.  3G8. 

S^  3.)  Execution  dut  of  chanceiy  :--^By  levari,  p.  Sfl9. 
^     4.)  By  capias  si  laicus4  p.  369« 
CD  5.)  By  extendi  facias,  p.  370^ 
(De.)  Liberate,  p.  371. 
(D  7.)  Re-extent: — When  allowed,  p.  37h 
(D  8.)  When  not.  p.  372. 

(E)  WHAT  INTEREST  THE  CONUSEE  SHALL  HAVE.  p.  372- 
(P)  HOW  HIS  INTEREST  SHALL  BE  DETERMINED,  p.  373. 
(G)  REMEDY  IF  THE  CONUSEE  BE  SATISFIED,  p.  374. 

(A)  STATUTE-MERCHANT  AND^STAPLE,  HOW  BOUND  BY  IT. 

Bj  the  stat.  1 1  Ed.  1  •  it  Acton  Bametl,  a  merchant  may  caase  his  debtor  to 
come  before  the  mayor  of  the  staple,  &c.  and  make  recc^nizance  of  his  debt, 
which  shall  be  entered  on  the  roll,  with  the  seal  of  the  debtor  and  the  king, 
in  custody  of  the  major,  &c. 

By  the  st^  de  Merc*  1 3  Ed.  1  •  he  shall  come  before  the  mayor,  &c.  or  oth- 
er saflScient  men  sworn .  thereto,  if  the  mayor,  &c.  cannot  attend,  and  ac- 
knowledge his  debt  and  day  of  payment ;  and  the  recognizance  shall  be  in- 
rolled,  and  the  roll  double ;  one  part  to  remain  with  the  mayor,  &c.  the  oth- 
er with  the  clerk  thereto  named  ;  and  the  clerk  shall  make  an  obligation,  to 
which  the  seal  of  the  debtor  shall  be  put  with  the  king^s  seal,  be. ;  of  which 
the  one  part  shall  remain  with  the  mayor,  Sic.  the  other  with  the  clerk. 

By  which  statutes  the  mayo^*,  with  the  constables  of  the  staple,  may  take 
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recognizances  of  merchants  of  the  staple  for  merchandize  only  of  the  same 
staple  and  not  of  others.     Vide  the  st.  23  H.  $•  6* 

The  clerk  of  the  staple  shall  be  named  by  the  king,  who  may  dischaif  e 
him,  and  name  another  at  his  pleasure.     F.  N.  B.  165. 

Or,  the  king,  ex  gratia^  may  issue  a  writ  out  of  chancery  to  the  mayor, 
bailifls,  &c.  to  discbai|[e  him,  and  choose  another,  where  he  does  not  dwell 
iii  the  town,  or  cannot  attend  his  office.     F.  N.  B.  164.  E* 

Or,  if  he  has  not  lands  sufficient  to  answer  for  misconduct*     Ibid. 

If  the  statute  be  not  mdde  pursuant  to  the  ^atutes  in  any  material  part,  it 
will  be  void :  as,  if  there  be  not  two  parts  sealed*  Jon*  52.  R.  Cro.  EL 
233.  355.     Bridg.  19. 

Or,  with  the  seal  of  the  king  and  the  party.     Win.  84.     R.  M.  405. 

If  it  be  not  before  the  mayor  of  the  town  appointed  to  be  the  staple.  Dal. 
73.     Bridg.  19. 

Though  he  alleges  a  prescription  to  take  it,  though  this  be  evidence  that  it 
was  appointed  by  the  king  to  be  of  the  staple.     R.  Dal.  73. 

If  it  be  before  the  attorney  or  deputy  of  the  mayor.     Per  Jon.  Win.  83. 

Or,  before  one  bailiff,  where  there  arc  two ;  for  bothLmake  but  one  officer. 
Win.  83,  84. 

If  it  be  not  inrolled.    Win.   84. 

So,  by  the  st.  23  H.  8.  6.  no  mayor,  &c.  of  staple  shall  take  any  recogni* 
zance,  ['*^]unle83  between  merchants  of  the  same  staple  for  merchandize  of 
the  same  staple,  lawfully  bought  and  sold  between  them,  on  pain  of  40/. 

But  the  omission  of  a  circumstance  not  material  does  not  vitiate  :  as^  if  it 
does  not  particularize  any  day  of  payment ;  for  then  it  shall  be  paid  present- 
ly. R  cont.  Jon.  1 .  R.  ace.  per  three  J.  Jon.  52.  Win.  83. 1  Ch.  R.  28. 
Bridg.  19. 

If  it  be  inrolled,  though  not  by  the  band  of  the  clerk.  Win.  8^3. 

If  the  party  be  not  a  merchant.     Ibid. 

So,  the  conusee  may  say,  that  the  conusor  came  before  the  mayor  of  L. 
tvithout  saying  any  thing  of  the  statute  of  Acton  Burneli.     R.  Dal*  73. 

So,  a  statute  does  not  need  a  delivery  ;  for  it  is  matter  of  record.  Cro. 
El.  494. 

If  a  statute  be  void,  a  supersedeas  of  the  extent  may  issue.     Jon.  I  • 

Or,  the  party  may  be  relieved  by  audita  querela*  Jot).  53.  R.  Cro.  El. 
233.  355.     Vide  Audita  querela^  (A). 

So,  if  a  statute,  for  want  of  a  seal,  &c.  be  void  as  a  statute,  it  may  be  sa^d 
as  an  obligation.     R.  Cro.  El.  355.  494.544.     Mo.  405.  Gould,  pi.   137. 

(B)  RECOGNIZANCE. 

By  the  st.  23  H.  8.  6.  the  chief  justice  of  B.  R.  or  C.  B.  and  out  of  term 
the  mayor  of  the  staple  at  Westminster,  and  the  recorder  of  London,  may 
take  recognizances  under  the  seal  of  the  party  acknowledging,  and  the  sead 
which  the  king  shall  appoint,  and  the  seal  aqd  name  of  the  chief  justice,  &c. 
before  whom  acknowledged. 

The  king  shall  assign  one  in  the  city  of  London,  who,  by  himself  or  depu- 
ty shall  write  and  inrpl  the  recognizance  in  two  rolls  indented.;  one  to  re- 
main with  the  justice  whp  took  it,  the  other  with  the  writer. 

And  at  the  request  of  the  creditor,  his  executor  or  administrator,  shall  cer- 
tify the  recognizance  under  his  seal  into  chancery ;  on  which  the  conusee^ 
£zc.  shall  have  like  process,  execution,  and  advantage,  as  on  a  statute  sta- 
ple.    Vide,  for  this,  Lut.  430. 
But  it  is  sufficients  if  it  be  found  by  verdict,  that  B.  recognovit  sedcberc 
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200/*,  witboat  Bayiogby  obligation,  or  under  seal,  or  secundum  formam 
statuti  /  for  it  shall  be  intended  in  a  verdict  of  lay-gens*     R.  4  Co.  65.  b. 

[Vide  8  G.  I.e.  25.  J 

Aa  to  other  recognizances,  vide  in  Obligation,  (K). 

(C)  IN  WHAT  MANNER  A  STATUTE  OR  RECOGNIZANCE  BINDS. 

A  statute  or  recognizance  is  a  present  duty. 

If  a  statate,  recognizance,  or  tUgil  be  extended,  a  reversion  is  lefl  in  the 
conusor.     Co.  L.  22.  b. 

So,  if  one  statute,  &c.  subsequent  to  another,  be  extended,  the  conusee 
has  an  interest  in  the  nature  of  a  reversion.  Semb.  per  Ventris,  2  Vent. 
326.    Vide  post,  (E—F). 

And  if  both  the  statutes  are  extended  and  assigned  to  the  same  person, 
the  prior  interest  will  be  merged.     2  Vent.  327.     Vide  Surrender  (F). 

r*](D)  EXECUTION    UPON  A  STATUTE  OR  RECOGNIZANCE  j 

IN  WHAT  MANNER  SUED. 

(D  1.)  Before  the  mayor,  &c. 

By  the  st.  de  Act.  Burn.  1 1  Ed.  \.etde  Merc.  13  Ed.  1.  ifthc  debtor  does 
not  paj,  &c.  the  creditor  .shall  bring  his  obligation  to  the  maj'or,  &c.  who 
shall  incontinent  cause  the  moveables  of  the  debtor,  to  the  amount  of  the 
debt,  to  be  sold  and  delivered  to  the  creditor  by  the  praisemcnt  of  honest 
men,  and  the  king's  seal  shall  be  put  to  the  sale,  &c. 

And  if  the  mayor  finds  no  buyers,  he'shall  deliver  the  said  moveables  to 
the  creditor  at  a  reasonable  price,  &c. 

And  the  mayor  may  cause  the  body  of  the  debtor  (if  lay)  to  be  committed 
to  the  prison  of  the  town  till  he  agree  the  debt. 

And  therefore  the  mayor  may  make  execution,  where  the  conusee  lives, 
and  has  lands  and  goods  within  his  jurisdiction.     F.  N.  B.  1 31 .  D« 


(D  2.)  Out  of  chanceiy  : — How  the  recognizance  shall  be  cer- 
tified. 

By  the  st.  Act.  Bum.  11  Ed.  1.  &  Merc.  13  Ed.  1.  if  the  debtor  have  no 
moveables,  of  which  the  debt  may  be  levied,  or  cannot  be  found  within  the 
jorisdictioD  of  the  mayor,  be  shall  send  the  recognizance  onder  the  king'« 
leal  into  chancery,  and  the  chancellor  shall  direct  a  writ  to  the  sheriff  to 
seize  the  moveables,  or  the  body  of  the  debtor,  (if  lay,)  and  make  him  agree 
the  debt  in  the  same  manner  as  the  mayor,  if  be  had  been  in  his  power. 

So,  by  the  st.  de  Merc.  1 3  E.  1 .  if  the  debtor  a^ree  not  the  debt  in  a  quar- 
ter of  a  year,  by  sale  of  his  goods  and  lands,  all  his  lands  and  good^  shall  be 
delivered  to  the  merchant  by  reasonable  extent,  to  hold  till  the  debt  be  lev* 


Bv  the  St.  27  Ed.  3.  9.  the  quarter  of  a  year  is  ousted  ;  but  execution 
flhall  be  on  a  statute-staple  :  as,  on  a  statute-merchant. 

And  therefore,  upon  a  statute-staple  or  merchant,  if  execution  cannot  be 
xiiade  within  the  staple,  the  recognizance  shall  be  certified  by  the  mayor  in- 
te^rbancery  nnder  his  seal.    F.  N.  B.  130.  C. 

And  upon  a  statute-merchant  a  capias  shall  is<(ue  out  of  chancery,  return- 
aMe  in  B.  R.  orC.  B.     2  Vent.  326.     F.  N.  B.  130,  G.     Cro.  Car.  451  • 

Though  a  capias  upon  a  statute*staple  shall  be  returnable  in  chancery 
only,     F.  N.B.  131.    D.  Cro.  Car.  451. 

[*368] 


868  STATUTE-STAPLE/ 

So,  a  certificate  ought  to  be  made  under  the  seal  of  the  deputy  for  sealiuj 
obligations  of  statutes.     F.  N.  B.  1 30.  F. 

If  the  firsf  certificate  omits  part  of  the  obligation,  whereby  the  conusee 
cannot  have  execution,  upon  anidavit  a  writ  shall  go  to  the  mayor  to  make 
another  certificate.     F.  N.  B.  132.  B. 

So,  if  the  chancellor  die,  or  be  removed  before  the  obligation  upon  the 
first  certificate  be  delivered  into  court,  if  the  name  of  the  chancellor  be 
mentioned.    F.  N.  B.  1 32.  B. 

If  the  mayor,  &c.  refuse  to  certify,  the  conusee  may  have  a  writ  to  him  to 
make  the  certificate.     F.  N.  B.  130.  c.  131.  D. 

r*3^^d  1^  ^^  ^tili  refuse,  he  shall  have  an  alias^  pluries^  and  attachment. 
F.JN.  B.  130.D.  244.  E. 

So,  a  recognizance  upon  the  st.  23  H.  8.  6.  shall  be  certified  in  the  same 
iftanner  by  the  clerk  of  the  inrolment,  as  a  statute- staple  by  the  mayor.  Lut. 
430. 

But  if  a  recognizance  was  certified  before,  it  ought  notto  be  certified agaiiiy 
without  a  special  writ  for  that  purpose,  upon  an  affidavit  that  execution  never 
w^s  sued*     F.  N.  B.  1 30.  D. 

So,  execution  in  other  manner  than  the  statute  directs  will  be  void ;  as,  if 
a  capias  issues  out  of  C.  B.  without  a  certificate  into  chancery,  &c.     3  Vent. 
326. 

So,  if  the  conusee  in  a  atatute-merchant  dies  aAer  a  certificate  and  a  co- 
pias^  upon  which  the  conusor  is  returned  non  inventus^  the  executor  of  the 
conusee  shall  not  have  an  ea:/end»\/acta^,  but  must  have  a  new  certificate 
diUd  capias*     Cro.  Car.451. 

So,  after  an  extent  sued  upon  a  statute-staple,  if  the  conusee,  &c.  die,  the 
executor  must  begin  de  novo.     Per  three  J.  Cro.  cent.     Cro.  Car.  451  # 

(D  3.)  Execution  out  of  chancery : — ^By  levari. 

After  the  recognizance  certified  into  chancery,  if  the  rccognisor  be  an  ec- 
clesiastical person,  a  levarifacias  shall  be  awarded  to  levy  the  debt  of  his 
moveable  goods  ;  for  his  body  shall  not  be  taken.  F.  N.  B.  131.  D.  Reg. 
298.  b.  300.     F.  N.  B.  265.  D.  266.  A. 

If  part  of  the  debt  be  levied  by  levarifacias,  an  alias  levarifacias  ma v  issue 
for  the  residue.     Reg.  299.  b.     F.  N.  B.  265,  H.  ' 

A  levari  y^cta^  against  a  clerk  may  be  directed  to  the  sheriflT,  if  he  has  a 
lay-fee  $  otherwise,  it  shall  be  to  the  bishop  of  the  diocese,  where  his  bene- 
fice lies.     F.  N.  B.  266.  A.  B. 

Or,  if  he  has  benefices  in  several  dioceses,  there  may  be  a  writ  for  part 
to  one  bishop,  and  another  for  the  residue  to  the  other  bishop.  F.  N.  B. 
266.  A. 

And  when  the  bishop^s  power  was  taken  awa},  his  tythes  might  be  takea 
by  the  sheritif  upon  an  elegiL     Hard.  65.  ** 

So,  by  the  common  law  lipon  a  recognizance  in  chancery,  a  levari  facias 
lies  within  a  year  against  the  recognisor,  though  lay,  for  the  money  men- 
tioned in  the  recognizance  de  terris  et  caiallis  levand.  F.  N.  B.  265.  D. 
Reg.  298.  b. 

But  after  a  year  he  must  have  debt  upon  a  recognizance  at  the  common 
law  ;  and  now  by  the  st.  W.  2.  45.  a  scire  facias.     Reg.  298.  b. 

And  in  lieu  of  a  levari  facias,  by  the  st.  W.  2.  18.  he  shall  have  an  efegit. 
Reg.  299.  a.  • 

If  the  sb^rifT  does  not  execute  or  return  the  levari  facias,  there  shall  be 
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an  alias ^pturits^  and  upon  that  an  attachment  against  the  sheriff.    F.  N.  B. 
365.  F. 

(D.  4.)  By  caputs  si  Uncus. 

If  the  reci^isor  be  a  layman,  a  capias  si  laicus  shall  be  awarded  against 
him  oat  of  chancery  ;  which,  upon  a  statute-staple  shall  be  returned  in 
chancery  ouly.     F.N.  B.  131. 1). 

The  capias  upon  a  statute-merchant  may  be  returned  in  B.  R.  or  C.  B. 
F.N.B.  130.  H. 

[*]So,  a  camas  upon  a  recognizance  before  a  chief  justice,  &c.  by  the  st. 
23  H.  8.  shall  be  returned  in  chancery.     Lut.  430. 

If  a  man  be  in  prison  upon  a  statute-merchant,  he  shall  have  sustenance 
with^read  and  water  out  of  his  goods.     F.  N.  B.  133.  C. 

And  if  the  mayor  or  sheriff  refuse  it,  a  writ  shall  be  directed  to  him  for 
that  purpose.     Ibid. 

(D  5.)  By  extendi  facias. 

Upon  a  statute-staplet  the  capias  si  laicus  also  commands  the  sheriff  quod 
omnia  terras  tt  catalla^  ^c.  per  sacramentum^  ^c»  jtixla  verum  valorem  exr 
ttndi  et  apprtciari  facial^  et prcediclo  (the  conusee)  liberari^  iic*  F.  N.  B. 
131.  D. 

Upon  a  statute-merchant,  after  the  capias  si  laicus  returned,  an  alias  capias 
issues,  reciting  the  first  writ  and  return,  which  also  commands  ^^uoc^  corpus^ 
4rc.  inprisona  cusiodirifaciat^  ila  quod  per  unum  quarteritan  anni  viva/  de  suo^ 
et  habeat  omnia  bona  et  terras  deliberate  ut  per  se  et  suos  de  debito  satisfaciat^ 
et  si  lum^  j^c.  tunc  omnia  bona,  terras  et  teneinenta  (to  the  conusee)  liberari 
psr  rationabUe  pretium  et  extent,  tenend.^  ^c.    Reg.  Jud.  8. 

And  afterwards  ^pluries  capias  to  the  same  efiect.     Reg.  Jud.  9. 

If  upon  the  first  capias  si  laicusy  the  sheriff  commands  the  bailiff  of  a  lib- 
erty, who  arreist,  the  conusor,  an  alias  capias  goes  only  to  take  the  goods  and 
lands.    Reg.  Jud.  68.  a. 

And  if  all  the  goods  and  lands  are  not  taken  upon  the  first  writ,  there  may 
be  another  writ  for  the  other  goods  and  lands,  reciting  the  first.  Reg.  Jud. 
68.  b. 

[After  an  extent  on  a  statute  into  one  county,  and  a  liberate  returned  and 
filed,  the  conusee  may  have  an  extent  into  another  county,  if  the  prayer 
for  the  second  extent  was  entered  at  the  time  the  first  extent  wa^s  taken  out  \ 
otherwise,  not.     Str.  461.     Fort.  373.] 

[And  the  chancellor  will  give  leave  to  enter  the  prayer  nunc  pro  tunc. 
Ibid.T 

If  he  has  no  lands  but  in  a  county  palatine,  the  statute  shall  be  transmit- 
ted thither  out  of  chancery,  to  have  execution.     F.  N.  B.  132.  A. 

If  he  purchase  lands  after  the  acknowledgment  of  the  statute,  they  also 
Bball  be  extended.     Win.  83. 

After  a  writ  of  extent,  the  sheriff  shall  take  the  conusor,  shall  extend  and 
appraise  his  lands  and  goods,  and  shall  make  return  of  the  extent  and  ap- 
praisement  to  the  chancery.     F.  N.  B.  131.  D.     Vide  Execution,  (C  14.) 

So,  he  shall  extend  a  rent-charge,  or  other  rent,  though  the  statute  speaks 
only  of  goods  and  lands.     R.  Mo.  32. 

DO,  he  may  seise  to  be  appraised,  before  inquisition  found.     R.  Mo.  563. 

The  inquisition  ought  to  find  the  certainty  of  the  conusor's  estnte  ;  for 
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if  it  sayBf  qncd  fuii  seUihis  vel  possttsionaiWj  it  will  be  insufficient.  Djr. 
299.  a.  in  roaiig. 

So,  if  it  finds,  that  the  conusor  is  dead,  et  tempore  recognitionis  fidi  sem" 
ius  de  manerio  de  B.,  wttbont  saying  of  what  estate  ;  for  if  he  was  seised 
for  life,  or  in  tail,  the  land  was  not  extendible  after  his  death.     Djf^.  299.  a. 

[*]If  it  fin^s,  that  he  was  possessed  of  a  term  of  such  a  date,  &c;  which  is 
mistaken,  it  will  be  bad.    R.  Cro.  El.  584. 

Or,  for  a  term  diver Borum  annorum  adhuc  venlur^^  without  showing  the 
commencement  or  time  of  the  term.     R.  4  Co.  74. 

If  it  finds,  that  he  was  seised  of  a  tenement,  it  is  bad,  without  showing  how 
many  houses,  lands,  &c.     Mo.  8. 

But  an  inquisition  need  not  find  a  certainty,  of  which  it  cannot  be  inform- 
ed ;  and  therefore,  if  it  finds  the  possession  of  a  term  adhuc  ventur.^  it  is  suf- 
ficient, though  it  does  not  say  when  it  commenced,  or  for  how  many  years. 
H.  Cro.  £1.  584.  Ace.  upon  a  fieri  facias^  but  cont.  in  an  extent.  4 
Co.  74. 

(D  6.)  Liberate. 

After  an  extend  refurned,  a  liberate  shall  go  to  the  sheriff*,  reciting  the 
extendi  facias  and  return,  and  commanding,  that  he  deliver  the  goods  and 
lands  to  the  conusee,  si  per  exteninm  etpretium  ilia  habere  voluerit*  F.  N. 
B.  I31.D.     Lut.  432. 

Till  a  liberate  the  land  is  not  vested  in  the  conusee.  Dy.  67.  b. 
Jon.  90. 

But  after  a  liberate  awarded,  the  conusee  may  enter  without  delivery  of 
the  possession  by  the  sheriflT.     Per  three  J.  Gawdy  cont.     Cro.  El.  463. 

And  the  execution  will  be  good,  though  the  liberate  be  not  returned* 
Semb.  1  Leo.  280.  2  Leo.  13. ,  Dub.  Godb.  82.  Ace.  1  Rol.  737.  L  55.^ 
R.  4  Co.  67.  a. 

And  if  it  be  returned,  the  conusee  shall  be  estopped  to  say,  he  had  not 
possession.     R.  Sal.  563. 

But  a  conusee,  upon  a  statute-staple  or  merchant,  may  pray  that  the  ex- 
tenders shall  take  the  land  at  the  value  extended.     Co.  L.  290.  a. 

So,  a  conusee  upon  a  recognizance  by  the  st.  23  H.  8.  6.     Co.  L.  390.  a. 

But  not  tenant  by  elegit  upon  a  judgment  or  recognizance  in  court.  Co. 
L.  290.  a. 

Nor,  in  execution  upon  a  recognizance  by  bail.     2  Cro.  13. 

Nor,  in  execution  by  elegit  upon  a  recognizance  in  chancery.  R.  cont.  2 
Cro.  13. 

The  conusee  may  pray,  that  the  extendors  shall  take  the  land  at  the  value 
extended,  any  time  before  his  acceptance  of  the  land.     Yel.  55. 

At  the  day  of  the  return  of  the  writ.     R.  2  Cro.  13.     Mo.  753. 

Though  the  conusor  dies  before  the  return^  and  his  heir  is  in  ward  to  the 
king.     R.  Yel.  55. 

But  after  agreeing  to  the  extent,  the  prayer  is  too  late.     15  H.  7.  15.  b. 

As  to  an  extent  upon  an  e/e^i7,  vide  in  Execution,  (C  14.) 

As  to  the  suit  of  the  king,  vide  in  Execution,  (B  3,  &c,) 

(D  7.)  Re-extent*:— When  allowed. 

By  the  st.  32  H.  8.  5.  if  lands  delivered  in  execution  on  a  judgment,  stat- 
ute, or  rec<^nizance,  shall  be  evicted  without  fraud  or  default  of  the  tenant, 
who  holds  them  in  execution,  before  the  debt  and  damages  are  wholly  levied. 


What  miertst  the  canwee  shall  have.  S7l 

the  recovererorconusee  may  have  a  scire  fadai  againstthe  person  on  whom 
the  execution  was  first  sued,  his  heirs,  executors,  or  assigns,  of  lands  then  lia-» 
ble,  returnable  in  the  same  court  forty  days  [*Jafter  the  teste  ;  and  if  the  de<« 
fehdant  makes  default,  or  shows  not  cause,  the  chancellor,  or  justices  of  the 
court  where  the  scire  facias  is  returned,  shall  make  a  new  writ  of  the  Uke 
nature  of  the  former  execution  for  levying  the  residue  of  the  debt. 

So,  if  the  conusee.  after  a  liberate  enters,  as  he  may  ;  for  that  is  tanta«  ^ 
mount  to  a  delivery  in  execution*    CJo.  L.  290.  a. 

If  a  disseisor  enfeoffs  the  king,  who  grants  to  A.,  and  afterwards  grants  the 
seigniory  to  B«  who  acknowledges  a  statute,  upon  which  the  seigniory  is 
extended,  and  the  land  escheats,  and  then  the  disseisee  recovers  ;  the  con- 
usee  shall  have  a  re-extent,  though  the  land  was  not  delivered  in  execution^ 
but  the  seigniory.     Co.  L.  290.  a. 

So,  a  conusee  of  a  recognizance  by  the  st.  23  H.  8.  6.  if  he  be  evicted, 
Bhall  have  a  re-extent.     Ibid. 

So,  the  executor  or  administrator  of  a  recoverer,  or  conusee,  shall  have  a 
re-extent  upon  conviction.     Ibid. 

If  the  judgment  be  removed  into  B.  R.  by  error,  and  affirmed  there,  he 
shall  have  a  scire  facias  out  of  that  court.     Ibid. 

So,  if  the  first  extent  or  inquisition  be  insufficient,  he  may  have  a  new  ex- 
tent.    Co.  L.  290.  a.     Dy.  299.  a.' 

[Vide  8  G.  I.e.  35.  s.  3.] 

(D  8.)  When  not. 

But  if  by  the  eviction  the  party  is  not  totally  ousted  of  his  remedy  for  the 
residue  of  his  debt,  there  shall  mot  be  a  re-extent :  as,  if  a  part  only  be 
evicted.     Co.  L.  289.  b.     2  Cro.  338. 

If  all  but  one  acre  be  evicted  -,  for  if  he  has  a  remedy  in  prasenti  velfu" 
iuro  for  the  whole  or  part  of  the  debt,  he  shall  not  have  a  re-extent.  Co. 
L.  289.  b.     4  Co.  66.  a. 

So,if  be,  who  extends,  be  ousted  by  a  subsequent  extent  upon  a  prior 
statute,  he  shall  not  have  a  r^-extent ;  for  after  the  former  extent  satisfied, 
he  who  extended  first  shall  have  it  again.     Co.  L.  289.  b.  R.  4  Co.  66.  a. 

Fulwood.  1       T> 

Or,  if  he  be  ousted  by  a  woman  who  claims  dower.     Co.  L.  289.  b.    R.  4 

Co.  66.  a.  *  ,  ,    ^      .^  .    r 

Or,  by  a  lessee  for  life  or  years  upon  a  lease  made  by  the  conusor  before 

the  statute.    Co.  L.  289.  b. 

Yet,  by  the  st.  8  G.  25.  if  before  or  after  filing  the  liberate,  it  be  made  ap- 
pear to  the  chancery  that  sufficient  has  not  been  extended  or  levied,  &c.  or 
any  lands,  &c.  be  evicted,  the  covirt  may  award  a  re-extent,  one  or  more, 

and  a  liberate  thereon.  ,       ,  ^i  j  ^ 

So,  after  full  satisfaction  upon  an  extent  returned  and  filed  upon  vecortf, 

there  shall  not  be  a  re-extent.    Co.  L.  290.  a. 

So,  after  an  extent  filed,  there  shall  not  be  a  re-extent,  though  several  lands 

are  omitted.     1,  Sid.  356.  ,         .    /•    ^     *     * 

So,  in  no  case  shall  there  be  a  re-extent,  except  where  thehrst  extent  was 

Toid.     1  Sal.  39. 

(E)  WHAT  INTEREST  THE  CONUSEE  SHALL  HAVE. 

By  the  St.  de  Marc.  13  Ed.  1.  the  conusee  shall  ha;^e  seisin  of  all  the 
lands,  &c.  |.^^^^j 
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And  bj  the  si.  27  £d.  3.  he  shall  have  an  estate  of  freehold,  &c« 

[^3^"<1  therefore  he  has  quasi^  the  freehold  of  which  he  may  maiDtain  an 
assise.     2  Vent.  327.  ^ 

So,  the  conusee  may  have  qiuisi  a  reversion  ;  and  if  there  was  a  prior 
lease,  may  distrain  oc  have  debt  for  the  rent.  2  Vent.  328.  R.  2  Cro.  424. 
477.     Vide  ante,  (C.) 

And  a  conusee  must  attorn  to  a  grant  of  the  reversion,  as  a  tenant  for  life 
or  years.     2  Vent.  328. 

So,  if  a  Fent  be  extended,  he  may  avow  a  distress  for  rent.  Dy.  105.  b. 
Dal.  34. 

But  a  conusee,  in  debt  for  rent,  must  show  the  extent  and  inquisition  re- 
turned upon  it ;  and  it  is  not  sufficient  to  say,  that  it  was  delivered  to  him  by 
extent.     R.  2  Cro.  569. 

So,  a  conusee  shall  hold  by  virtue  of  his  first  extent  till  the  debt  be  satis- 
fied, though  part  be  evicted  for  life  or  years,  or  by  a  former  extent,  after  such 
estate  so  evicted  is  determined.     R.  4  Co.  66.  b. 

Till  the  debt  with  costs  be  satisfied.     15  H.  7.  15.  b. 

So,  a  conusee  may  assign  his  interest.  4  Co.  66.  Skin.  263.  Vide  As- 
signment, (A.) 

(F)  HOW  HIS  INTEREST  SHALL  BE  DETERMINED. 

But  the  interest  of  the  conusee  in  the  land  determines  by  his  release  of 
the  debt.     2  Vent.  327. 

So,  a  release  to  him,  by  him  in  the  reversion,  merges  his  interest.  2  Vent. 
327. 

So,  if  the  conusee  purchases  part  of  the  inheritance,  all  his  interest  is 
mei^ed.     2  Vent.  327.     1  And.  266. 

Or,  takes  a  lease  for  years  of  the  reversion  after  an  estate  for  years.  R. 
Pal.  272. 

And  thereby  his  interest  is  suspended  during  the  years.     R.  2  Cro.  477. 

So,  he  may  surrender  to  him  in  the  reversion.  Vide  Surrender,  (F.) 

Or,  forfeit  his  estate  by  a  feoffment,  &c.     2  Vent.  328.     Vide  Forfeiture/ 

So,  if  a  fine  be  levied  of  land  after  a  statute  extended,  and  five  years  pass-* 
ed,  the  interest  of  the  conusee  will  be  barred  by  such  fine  and  non-claim.  3 
Vent.  329.  332.     Vide  Fine,  (I  2,  3.) 

If  a  conusee  purchases  or  takes  a  lease,  &c.  of  part  of  the  estate  extendi- 
ble, his  interest,  by  reason  of  the  statute,  is  extinguished  so  entirely  in  the 
land  purchased  or  demised,  that  his  extent  of  it  is  void,  and  a  second  conu- 
see may  extend.     R.  Pal.  272. 

So,  the  interest  of  the  conusee  shall  be  determined  by  satisfaction  ac- 
knowledged upon  record  of  the  statute.     2  Vent.  336. 

So,  by  satisfaction  from  the  profits  according  to  the  extended  value.^  2 
Vent.  325. 

Or,  by  accidental  profits. 

But  an  extent  shall  not  be  determined  as  to  goods  or  land  by  escape  of 
the  conusor.     R.  1  And.  266. 

Nor,  by  purchase  of  parcel  of  the  lands,  which  the  conusor  had  at  the  time 
of  the  recognizance  or  statute  acknowledged.     R.  2  And.  171. 
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[*J(G)    REMEDY  IF   THE  CONUSEE  BE  SATISFIED* 

if  the  coDUsee  be  satisfied  his  debt,  by  any  accidental  profit,  or  by  per- 
ception of  the  profits,  the  conusor  shall  hnve  2i  ecire  facias  against  him  ad 
compulandum.     4  Co.  66.  b.     2  Vent.  338. 

And  apon  such  sdrt facias  the  conusee  shall  account  according  to  the 
extended  value,  and  not  according  to  the  real  value. 

And  if,  by  the  extended  value,  the  conusee  be  satisfied,  the  coiiusor  shall 
have  judgment. 

Or,  if  the  conusor  pay  all  that  remains  due  upon  the  account,  with  dama« 
ges.     2  Vent.  338. 

So,  if  the  conusee  be  satisfied  by  perception  of  the  profits,  though  not  by 
the  extended  value,  the  conusor  shall  be  aided  in  equity  ;  but  shall  pay  the 
costs  and  damages  trhich  the  conusee  sustained,  though  they  exceed  the  pen-* 
alty  of  the  orig'mal  debt.    2  Vent.  338.     R.  Hard.  1 36. 

And  by  a  bill  in  equity  the  conusor  shall  compel  the  conusee  to  account 
according  to  the  real  value  by  him  received.     2  Vent.  338.     Hard.  1 36. 

But  the  conusor  cannot  enter  without  a  scire  facias^  though  by  effluxion  of 
time  the  debt  and  damages  may  be  intended  to  be  satisfied  according  io  the 
value  of  the  lands  ;  for  the  conusee  shall  hold^  till  not  only  the  debt  and 
damages,  but  also  his  costs,  labour,  and  expenses  are  satisfied,  which  ought 
to  be  ascertained  by  the  court.    R.  4  Co.  67.  b. 

So,  no  one  shall  have  a  scire  facias  but  the  conusor  ;  and  therefore  if  the 
conusor,  after  the  recognizance,  grants  a  rent-charge,  and  the  conusee  be 
satisfied,  the  grantee  may  distrain,  and  in  replevin  it  may  be  tried,  whether 
satisfied  or  not.     R.  Jon.  456.     Cro»  Car.  598. 

Vide  more  concerning  Statute- Staple  in  Dett,  (A  3.) — Enfant,  (6  4.) 

STEWARD. 

Vide  CoptHOLD,  (C  5. — F  3. — R  5,-&c.) — Justices  op  thr  Peace,  (D  7.) 

— LSET,  (M  1 «) 

LORD  HIGH  STEWARD. 

Vide  Officer,  (E  4.) 

STEWARD  OF  THE  KING'S  HOUSEHOLD- 

Vide  Courts,  (H). 

[STOCK.] 

[Stock  is  not  considered  as  money  ;  not,  therefore,  Within  the  meaning  of 
a  contract  to  enable  it  to  recover  money.     1  East,  1  •] 

[After  an  actual  tender  and  refusal,  the  sale  to  a  third  person  (to  [*Jfound 
the  action  for  not  accepting  stock)  may  be  instanter  on  the  same  day.  1 
fihnitb,  420.} 

f  Actual  transfer  of  stock  to  another  before  action  brought,  is  essential  to 
its  maintenance.     4  East,  607.     1  Smith,  293.] 

£The  measure  of  damages,  in  an  action  for  not  replacing  stock,  is  the 
price  stock  bears  at  the  timeof  trial,  if  exceeding  what  it  bore  at  the^appoint- 
ed  day  :  if  less  than  the  latter  price.     2  East,  311.     Id.  3 1 3.] 
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[But  special  damages  for  the  loss  of  a  profit  mieht,  but  which  it  appears  he 
would  not  have  made,  are  not  recoverable.    3  Taunt.  S57.] 

fThe  stock-jobbing  act  is  rather  remedial.    3  Mars.  124.    6  Taunt. 
419.] 

[Jobbing  in  omnium  if  within  it.    7  T.  R.  630.] 

[Sale  by  a  broker  of  stock  possessed  by  his  principal|   without  disclos* 
ing  his  principal's  name,  is  not.     8  T.  R.  610.] 

[Nor  is  a  contract  on  a  loan  raised  by  the  sale  of  stock,  to  transfer  M 
equal  quantity ,  though  party  is  not  possessed  of  it.     8  T.  R.  163.] 

STYl^E. 

STYLE  OF  A  COURT. 
Vide  CoPYHOLP,  (R  8.)— Courts,  (P  6.) 

KING'S  STYLE. 
Vide  Rot,  (B). 

STRANGER. 

[The  plea  in  denial,  eTen  of  an  indentare,  is  tie  Utta  fw  ilona,  and  the 
like.    3  Taant.  378.1 
Vide  Fine,  (1 3.) 

ACT  OF  A  STRANGER. 
Vide  Abatiheitt,  (H  54.)— Condition,  (L  14.) 

[STRATFORD  CORPORATION.] 

[It  is  by  prescription.    14  East,  348.] 

SUBJECTS. 

Vide  Parliaiunt,  (L  1 1.)— PR«BooAtivB,  (C  I,  &c.— D  34, 36.)— Tradx, 

(A  6,  &c.)— Wak,  (B  6,  7.) 

SUBMISSION  TO  A  WARD. 

Vide  Arbitkahent,  (D  1 ,  &c.) 

[•]  SUBORNATION. 

Vide  Justices  or  the  Peace,  (B  103. 105.) 

SUBPCENA. 

Vide  Cbancert,  (D  1 .) 

SUBSIDY. 

Vide  Parliament,  (H  1 3.) 
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SUB^TRAGTION  OF  TYTHES. 

Vide  PaoHiBiTiOH,  (G  7.) 

SUCCESSION. 

Vide  Buns,  (D  1 .)— FaAircHiscs,  (F  16.) 

SUGGESTION. 

Vide  Gbiitt,  (G  9.^)-4'atknt,  (F  a.)— Prohibition,  (H  3.) 

SUIT. 

PRIVILEGE  OF  SUIT. 

yide  AttoshIT,  (B  1 7^ — ^Dktt,  (G  1 1 .) — London,  (L  S.)— PiuiK00i< 

TiTK,  (D  85.)— Privilege,  (C  1,  3.) 

CONTINUANCE  OF  SUIT.j 
Vide  Pleadbr,  (V  1.) 

FORMER  SUIT  DEPENDING. 
Vide  Cbancbrt,  (1 1.) 

SURCEASING  OF  SUIT. 
Vide  Action  upon  the  Cask  opon  Assumpsit,  (B  1.) 

SUIT  OF  COURT. 

Vide  CoPTHOLD,  (K  13. 16,  17.) 

AVOWRY  FOR  SUIT. 
Vide  Tehps,  (G  14.) 

SUMMONS. 

Vide  Justices  op  the  Peace,  (C  S. — D  3.) — ^Parliaiibnt,  (C),— Pro- 
cess, (D 1.  9.— E  1.)— Sewers,  (C  6.) 

[*]SyMMONS  AND  SEVERANCE. 
Vide  Assize,  (B  10.) 

SUNDAY. 

Vide  Temps,  (B  3.) 
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(STO) 
SUPERSEDEAS. 

[Rule  as  to  the  time  of  filing  and  entrj  of  committiturs  against  prisoner!. 
K.  B.  East,  41  Geo.  3.     1  East,  410.] 

J  [The  committitur  must  be  filed  the  same  term  as  the  marshal's  acknow- 
^ent.     10  East,  46.] 

[If  a  committitur  is  not  entered  on  record  within  two  terms,  Che  prison- 
er is  entitled  to  his  dis9haige.     3  Burr.  1 841  •] 

[If  a  judgment  against  two  be  affirmed  with  costs  on  error,  brought  by  one 
alone,  whereupon  the  other  being  a  prisoner,  is  charged  in  execution  for  the 
amount  of  the  original  judgment,  and  the  costs  in  error  (to  which  last  be  if 
not  liable)  the  court  will  allow  the  committitur  to  be  amended,  since  there 
is  something  to  amend  by,  namely  the  original  judgment.     2  T.  R.  737.1 

[A  second  committitur  in  execution  for  the  same  cause,  before  the  first 
has  been  duly  discharged,  is  irregular.  A  notice  by  the  party  that  he  has 
abandoned  the  first,  is  the  proper  mode  of  discharging  it.     1  T.  R.  327.] 

[A  prisoner  in  custody  of  the  sheriff  shall  be  discharged  on  common  bail 
for  want  of  declaring  in  due  time,  the  same,  as  if  in  custody  of  the  marshal. 
3  Burr.  1445.] 

[In  C.  B.  the  defendant  is  not  supersedeable  till  tl^eend  of  the  term,  after 
that  in  which  the  process  i§  returnable.     2  BIk.  1242.] 

[There  must  be  exceptions  to  the  literal  meaning  of  every  rule,  where 
the  letter  would  work  an  injustice,  or  contradict  the  spirit  of  the  rule:  an4 
therefore  the  court  refiised  to  discharge  out  of  custody  for  want  of  proceed- 
ing against  a  prisoner  within  two  terms  where  there  was  a  mistake  occasion- 
ed by  two  being  of  the  same  surname.     Lofft.  274.'J 

[A  defendant  who  surrenders  himself  in  discharge  of  his  bail,  shall  be  dis- 
charged for  want  of  being  charged  in  custody  within  two  terms.  3Burr^ 
1787.] 

[While  n  treaty  subsists  between  the  plaintiff  and  the  defendant,  a  pris- 
oner, the  plaintiff  is  not  obliged  to  declare  against  him  within  two  terms.  3 
Wills.  455.     2Blk.  918.1 

[A  plaintiff  may  shew  ior  cause  against  a  supersedeas  issuing,  that  the  de- 
fendant has  sued  out  a  writ  of  error  before  the  end  of  the  two  terms.     2 

Wills,  sao.] 

[A  defendant  in  custody  issqpcrsedeablc,  if  final  judgment  is  not  signed 
within  three  terms,  inclusive  after  declaration  delivered.     2  BIk.  759.] 
.    [A  prisoner  in  execution  is  not  superjeredeable,  on  the  ground  that  no  judg- 
ment was  docketed  and  entered  up  inTthe  roll  at  the  time  of  chai^ng  him. 
1  B.  &  P.  1G3. 

[•J[A  surrender  in  discharge  of  bail  in  vacation  after  verdict,  is  consider- 
ed with  reference  to  the  rule  for  charging  in  execution,  as  a  surrender,  not 
of  the  preceding  but  subsequent  term,  therefore  the  plaintiff  has,  until  the 
end  of  the  term  following,  the  subsequent  term  for  charging  in  eiecQtion« 
6  T.  R.   777.] 

[The  rule  of  K.  B.  Hill,  26  Geo.  3.  direct^  that  ^  prisoner  shall  bp 
charged  in  execution  within  two  terms  next  after  trial  had,  or  final  judg- 
ment obtained,  the  term  ofthe  trial  or  judgment  to  be  one.  The  words 
*'  final  judgment,*'  mean  judgrtient  without  a  trial;  so  that  if  a  trial  has  been 
had,  the  two  terms  are  reckoned  from  that  ofthe  trial  and  not  from  that  of 
the  judgment.     4  East,  349.] 

[Notwithstanding  the  allowance  of  a  writ  of  error,  a  prisoner  may  be 
chargedjn  execution.     1  B.  &"  i\  292.  sec  (h)  pi.  2,1 
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{jpinal  jodgment  being  obtained  against  a  priHoner  in  Michaelmas  term, 
the  plaintiffs  being  then  bankrupts,  held  that  the  assignees  could  not  charge 
bim  m  execution  in  the  Hilary  term  succeeding,  being  preTented  by  defend- 
ant's plea  to  their  scire fydasf     2  Wils.  378.J 

[One  of  two  prisoners  sued  jointly,  who  has  suffered  judgment  by  default, 
is  not  sopersedeable  as  for  a  non-compliance  with  the  rule  to  proceed  to  trial 
or  judgment  within  three  terms,  where  the  plaintiff  within  that  time,  pro- 
ceeded to  trial  against  the  other,  and  thereupon  assessed  damages  against 
the  former.     13  East,  167,] 

fifon  a  judgment  in  K.  B.  against  two,  one  alone  brings  error,  the  writ, 
nevertheless,  moves  the  record,  so  that  no  e?!:ecuttQn  can  go  against  the 
other;  hence  if  he  is  a  prisoner,  he  need  not,  for  he  cannot  be  charged  in 
execution  uptil  the  record  is  remitted.    2  T.  R.  737.  ^ee  supra  (g)  pi.  3.] 

[A  plaintiff  suing  out  a  commission  of  bankrupt  agi^inst  a  defendant  in  ex- 
ecution is  no  ground  at  law  for  discharging  him  out  of  custody.  1  B.  &  P. 
302.1 

After  the  lapse  of  a  reasonable  time  from  the  death  of  the  plaintiff  and 
no  probate  or  administration  granted,  the  defendant  in  execution  will  be 
dis^baiged,  on  notice  to  the  plaintiff's  family,  and  no  cause  shown.  1  6*  1^ 
P.  176.     2N.  R.  240.] 

[By  rule  of  K.  fi»  2  Qeo.  \.  unless  the  plaintiff  proceed  to  trial  or 
judgment  against  a  prisoner  within  three  terms,  he  is  entitled  to  be  discban;- 
ed.     He  cannot  apply  until  the  expiration  of  the  third  term.     4  T.  R. 

6640 

[Where  a  prisoner  is  entitled  to  be  superseded,  he  may  apply  for  his  dis- 
charge at  any  time ;  where  he  seeks  to  be  discharged  upon  the  ground  of  an 
irregularity  in  the  proceedings  against  him,  he  must,  like  every  other  defend- 
ant, apply  promptly.     1  T.  R,  1 9 1  •] 

[The  rule  that  a  prisoner  once  supersedeable  is  always  so,  means  so  long 
as  he  remains  in  the  same  custody  and  under  the  same  process.  If,  therefore, 
a  prisoner  on  mesne  process  is  supersedeable  for  any  irregularity,  and  having 
an  opportqnity  neglects  to  insist  upon  it,  until  after  he  ba^  been  charged  in  ex- 
ecution, he  waives  his  right.     1  T.  R.  691.] 

[A  prisoner  supersedeable  fromirresali)rity  of  proceeding,  must  object,  in 
the  6r8t  instance ;  hence  if  it  consist^  in  not  having  filed  a  bill  in  due  time, 
be  waives  the  objection  by  afterwards  pleading.     I  East,  77.] 

}  After  a  prisoner  has  obtained  a  "supersedeas,  all  subsequent  proceedings 
against  him  must  be  against  persons  at  large,  though  he  waives  an  irreg- 
ularity in  this. particular  bydelay.     1  H.  B.  251.] 

[A  supersedeas  after  judgment  of  a  defendant  in  custody  does  not  dis- 
charge the  debt,  and  therefore  cannot  be  pleaded  to  an  action  of  debt  on  the 
judgment.     1  T.  R.  273.] 

QRules  and  orders  for  a  supersedeas  must  in  C.  B.  be  filed  with  pro* 
thonotaries  upon  their  signing  the  writ.  C.  B.  East,  57  Gep.  3.  7Taunf. 
551.1 

{It  is  a  good  answer  to  an  application  for  a  supersedeas,  for  not  having 
been  charged  in  execution  withm  three  months  after  judgment,  that  the  de- 
fendant has  been  since  charged.  Manhattan  Co.  v.  Smith,  1  Caines'  Rep« 
67.  S.  C.  Brantingham's  Case,  Colemc^n,  42.  Vide  Mintum  &  Chaplin  v. 
Phelps,  3  Johns.  Rep.  441  • 

If  a  defendant  be  discharged  for  want  of  having  been  duly  charged  in  exe- 
cution, he  cannot  be  imprisoned  again,  on  th^  same  judgment.     Masters  v. 
'Edwards,  1  Caines'  Rep.  516. 
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The  effect  bf  a  sapenedeas  ;-^A  au  sa.  where  a  defendant  hM  been  lu- 
peneded,  is  Toidable  only.  -Reynolds  v.  Corp,  3  Caines'  Rep.  967.  Rej- 
nolds  9.  Church,  3  Caines'  Rep*  $74. 

After  a  supersedeas,  no  formal  discharge  from  the  imprisomnent,  is  neces- 
sary.   Warne  v.  Constant,  4  Johns.  Rep*  33* 

When  an  execution  shall  he  superseded  by  writ  of  error,  and  when  not* 
Kinnie  v.  Whitford,  17  Johns*  Rep*  34.  Phelps  v.  Landon,  3  Day*  370* 
Slusser  v.  Chapltne,  4  Har.  &  M'Hen.  931.  State  v.  Pago,  l  Har.  & 
Johns.  475.     Vide  Beattyt^.  Chapline,  1  Har.  &  Johns.  477.  m  nolo. 

A  second  writ  of  error,  or  appeal,  where  thife  first  has  been  dismissed,  will 
not  operate  as  a  supersedeas.  l>yer  v.  Beatty,  3  Har.  ti  M'Hen*  919*  Wlnt- 
croft  V.  Dorsey,  1  Har.  &  Johns*  433. 

A  supersedeas  can  have  no  efiect  after  the  decree  or  judgment  has  been 
carried  into  execution.    White  v.  Jones,  1  Wash*  118* 

Upon  what  conditions  a  supersedeas  will  be  granted,  to  stay  execntioD, 
where  a  writ  of  error  has  been  brought*  Bailey  v.  Baxter,  1  Mass*  Rep* 
156.  { 

Vide  Audita  Querela,  (E  5.) — Certiorari,  (E-^F— *H   1,  3.)—  Chaf- 
CERY  (4  Q.)-^FoRciBL£  Entrt,  (D  38.) — Pleadbr,  (3  B  13.) 

SUPERSTITION- 

Tide  Justices  of  the  PeacE|  (B  15.) 

SUPERSTITIOUS  USES. 

Tide  UsBS,  (M). 

suppLicAvrr. 

Tide  Chakcbbt,  (4  R).-r-FoRc»LB  Emtbt,  (D  16,  17.) 

SUPPLY. 

Tide  Parliament,  j[H9,  &c.<«^17.) 

supposal. 

Tide  Plbasbr,  (6  13.) 

SUPPRESSION  OF  RIOTS,  &c. 

Vide  FoBCiBLE  Entrt,  (D  8.)— Justiobs  of  Pbacb,  (B  9.) 

SUPREMACY. 

Tide  Prerogative,  (D  17.) 

SUR  CONCESSIT. 

Tide  Fhce,  (E  14.) 


J 


>; 
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SUE  CONUSANCE  DE  DROIT  COME  CEO,  &c. 

Tide  Furs,  (E  9.) 

[•]SUR  CONUSANCE  DE  DROIT  TANTUM . 

Tide  FiNB,  (E  12.) 

SURETY. 

Tide  Bail,  (E).— Cbakcbrt,  (4  D  6. 16.) 
SURETY  OF  THE  PEACE. 

r 

Tide  FoRCiBLB  Ektrt,  (D  16,  &c.)— ^^s'^'ices  of  Psacs^  (B  5, 6,  7.) 

SURETY  OF  GOOD  BEHAVIOUR. 
Tide  JvexxcEB  of  Pbacs,  (B  6. 8.) 

SURGEON. 

Tide  Phtsicuns,  (D). 

SUR  GRANT  AND  RENDER. 

Tide  FiiTB,  (E.  13.) 

SURPLUSAGE. 

Tide  PlIADKB,  (C  28,  2».— £  12.-^  28,  29.) 

SURPRISE. 

Tide  CHANCBitT,  (4  D  22.) 

SURRENDER. 

(A)  SURRENDER;  WHAT  SHALL  BE,  IN  FACT.  p.  381. 

(B)  WHEN  WITHOUT  DEED.  p.  382. 

(C)  WHEN  NOT.  p.  382. 

(D)  WHAT  ESTATE  MAY  BE  SURRENDERED,  p.  382. 

(E)  WHAT  NOT.  p.  383. 

(F)  TO  WHOM  IT  MAY  BE  MADE.  p.  383. 

(G)  TO  WHOM  NOT.  p.  384. 

r»"KH)  WHAT  WILL  NOT  BE  A  SURRENDER,  p.  384. 
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(I)  SURRENDER  IN  LAW.  p.  385. 

(I  L)  What  shall  be.  p.  385. 
(I  2.)  What  not.  p.  386. 

[(Ka.)  IMPLICATION  OF.]  p.  388. 

(K  b.)  IN  WHAT  MANNER  A  SURRENDER  MAY  BE.  p.  389. 

(L)  THE  EFFECT  OF  A  SURRENDER,  p.  389. 

(L  I.)  The  estate  is  absolutely  determined  between  the 

parties,  p.  389. 
(L  2.)  Or  for  the  oenefit  of  a  stranger,  p.  389. 
(L  3.)  But  not  to  his  prejudice,  p.  390. 

CM)  WHEN  A  CHARGE  REVIVES  BY  THE  VOIDING  OF  A 
SURRENDER,  p.  390. 

(N)  SURRENDER ;  HOW  PLEADED,  p.  390. 

(A)  SURRENDER;  WHAT  SHALL  BE,  IN  FACT. 

A  surrender  18  the  resignation  of  a  particular  estate  forlifei  or  for  years, 
to  him  in  the  imniediate  reversion  or  remainder.     Co.  L.  337.  b. 

A  surrender  shall  be  bj  express  words,  or  bj  operation  of  law.  Co.  L< 
338. a. 

An  express  surrender  does  not  reouire  the  word  ^^  surrender  ;'^  for  any 
words  tantamount  are  sufficient.     2  Rot.  497.  !.  55. 

As,  if  a  lessee  grants  that  the  lessor  shall  have  his  land,  or  grants  his  land 
to  him.     2  Rol.  428. 1.  2. 

Or,  grants  to  him  totum  statum  suum*     2  Rol.  497«  1.  35* 

Or,  leases  to  him  for  his  life.     2  Rol.  497.  I.  1 5. 

Or,  says  to  him,  I  agree  you  shall  enter  into  the  land.     1  Leo.  280. 

Or,  1  am  content  you  shall  have  it.     R.  Cro.  EL  488. 

So,  a  surrender  will  be  good  in  the  absence  of  him  to  whom  made,  for 
his  assent  shall  be  presumed,  if  it  does  not  appear  to  the   contrary.     Cont. 
per  three  J.  Vent.  ace.  and  the  judgment  of  the  three  J.   was  affirmed  in 
B.  R.  but  aflerwards  reversed  in  parliament.     2  Vent.  199,  &c.   Sho.  297, 
3  Mod.  297*     3  Lev.  284.     Ca.  Pari.  151. 

[If  a  lease  come  into  the  hands  of  the  original  lessor,  by  an  agreement 
between  him  and  the  assignee  of  the  original  lease,  "  that  the  lessor  shall 
"  have  the  premises  as  mentioned  in  the  lease,  and  shall  pay  a  particular 
^<  sum,  over  and  above  the  rent,  annually,  towards  the  good-will  already 
*' paid  by  such  assignee  )^'  this  agreement  will  operate  as  a  surrender  o( 
the  whole  term  ;  and  the  sum  mentioned  in  the  agreement  will  be  consid- 
ered as  a  sum  to  be  paid  annually  in  gross,  not  as  rent.     1  T.  R.  4^1. j 

[A  deed  executed  between  landlord  and  tenant  reciting,  ^^  that  it  bad 
[*jbeen  agreed  that  the  tenant  should  quit  and  deliver  up  the  premises,  that 
a  valuation  of  his  effects  upon  the  premises  should  be  made,  which  in  the 
mean  time  were  to  he  assigned,  and  which  accordingly  were  assigned  to 
trustees  for  the  landlord,^'  operates  as  a  conditional  surrender  only.  1^ 
East,  134.] 

What  shall  be  a  surrender  in  law,  vide  post,  (I  1,  2.) 
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(B)  WHEN  WITHOUT  DEED- 

A  Burrender  of  an  estate  for  life  in  land,  bj  the  common  law,  might  h% 
made  without  deed  or  liverj ;  for  nothing  operates  bat  the  restoration  of  the 
particular  estate  to  him  in  reversion  or  remainder.  Co.  L.  338.  a*  2  Rol^ 
498*  1.  23*  40* 

Though  it  was  originally  created  by  deed.     Co.  L.  338.  a. 

So,  A.,  tenant  for  life,  reversion  to  B.  for  life,  thej  might  join  in  a  surren* 
der  without  deed  ;  for  it  will  be  first  the  surrender  of  A.  and  afterwards  of 
B*     2  Rol.  498.  I.  20.     R.  ^Rol.  20.     Cro.  El.  269. 

So,  a  joint-tenant  might  surrender  to  his  companion  (admitting  that  he  maj  ^ 
surrender)  without  deed.     2  Rol.  498.  1.  43.     Vide  post,  (E). 

So,  a  lessee  for  years  might  surrender  by  paroL     K.  I  Vent.  242.  272. 

[Lease  by  deed,  for  any  number  of  years,  may  be  surrendered  without 
deed,  by  note  in  writing,  without  stamp-duty.     2  Wils.  2G.] 

[The  acceptance  of  a  new  and  valid  lease,  implies  the  surrender  of  a  for-. 
mer.     4  Burr.  221  O.J  "^ 

(C)  WHEN  NOT. 

But  by  the  common  law,  an  estate,  which  lay  in  grant,  and  could  not  be 
created  without  deed,  could  not  be  surrendered  without  deed*  Co.  L» 
333.  ft. 

As,  a  corody,  rent,  &c.     2  Rol.  498.  I.  30. 

An  office.     1  Vent.  297. 

So,  if  there  be  a  feoffment  to  A.  for  life,  remainder  to  B.  for  life,  re* 
mainder  in  fee  to  C.  ;  though  the  remainder  to  B.  commenced  without  deed^ 
it  cannot  be  surrendered  without  deed.     Co.  L.  338.  a.    R.  per  three  J« 

2  RoL  20. 

So,  a  lessee  for  years  of  a  manor  could  not  surrender  without  deed.    R^, 

3  Rol.  498. 1.  35. 

So,  a  corporation  ajgregate  cannot  make  a  surrender  of  their  lands  with- 
t>Qt  deed.     10  Co.  67.  b. 

And  now  by  the  st*  29  Car.  2,  3.  no  lease,  estate,  or  interest  of  freehold, 
or  term  of  years,  or  any  uncertain  interest,  not  being  copyhold,  in  or  out 
of  any  manors,  lands,  &c.  shall  be  surrendered,  &c.  uqjess  by  deed  or  note 
in  writing,  signed  by  the  party  so  surrendering,  or  his  agent  thereunto  aa« 
thorized  in  writing,  or  by  act  and  operation  of  law. 

(D)  WHAT  ESTATE  MAY  BE  SURRENDERED. 

A  surrender  regularly  ought  to  be  of  a  particular  estate :  asy  of  an  estate 
tor  life  or  for  years.     2  Rol.  494.  I.  27. 

So,  tenant  by  statute-staple,  merchant,  or  elegit,  may  surrender.  2  RoL 
494.  I.  44. 

[*]So,  a  doTisee  for  so  many  years,  till  he  receiyes-  so  much  money» 
though  he  has  only  a  chattel  and  no  estate  in  the  land.     2  Rol.  494.  I.  40» 

So,  if  a  lessee  demises  to  his  lessor  for  a  less  term  rendering  rent,  he 
may  surrender  his  reversion  to  his  lessor,  whereby  the  rent  will  be  extin- 
guished.    2  Rol.  494. 1.  5$. 

So,  if  there  be  a  lessee  of  a  term  to  commence  after  the  death  of  A.,  and 
a  grantee  of  the  inheritance  makes  a  lease  for  21  years,  and  then  the  lessee 
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af  the  future  interest  assigns  to  the  grantee  of  the  inheritance,  his  intereai 
will  be  emerged.     R.  Cro.619. 

So,  a  grant  of  the  next  aToidance  will  be  surrendered  by  an  acceptance 
of  a  grant  of  the  next  avoidance  de  novo*     Semb.  1  BuK  33. 

So,  tenant  rn  dower,  or  by  curtesy,  may  surrender,  though  their  estate  ts 
created  by  law.     Co.  L.  338.  a.« 

So,  an  estate  of  a  thing,  which  lies  in  grant,  may  be  surrendered  to  the 
terre-tenant,  though  it  be  an  estate  in  fee  :  as,  tenant  in  fee  of  a  commos, 
rent,  &c.  may  surrender  his  interest  to  the  terre-tenant.     Perk.  s.  585. 

So,  the  tenant  in  2LpriBcipe,  or  other  real  action,  though  he  be  seised  in 
fee,  may  surrender  his  estate  to  the  demandant  without  livery.  3  Rol.  494. 
K30. 

Soj  the  tenant  in  a  cessavit*    Qu.  Perk.  St  585. 

(E)  WHAT  NOT. 

But  regularly  a  tenant  in  fee  cannot  surrender  his  estate  ;  and  therefore 
the  very  tenant  cannot  make  a  surrender  to  his  lord.  2  Rol.  494. 1.  33« 
\  Vide  Springstein  V.  Schermerhorn,  12  Johns.  Rep.  357.  | 

Though  he  be  the  very  tenant  of  the  king.    2  Rol.  494. 1.  25. 

So,  the  discontinuee  of  tenant  in  tail  cannot  surrender  to  the  issue  in  tail. 
9  Rol.  494. 1.  29. 

So,  a  joint-tenant  cannot  surrender  to  his  companion.     2  Rol.  494. 1.  !(>. 

So,  a  tenant  at  will  cannot  surrender  properly.     1  Leo.  177,  178. 

So,  a  right  cannot  be  surrendered  ;  and  therefore  a  tenant  for  life  being 
disseised,  cannot  make  a  surrender  before  entry »  2  Rol.  494..  K  49.  Co. 
xj.  338.  a. 

Nor,  a  lessee  for  years  being  ousted. 

Yet  if  the  lessor  waives  his  possession,  the  lessee,  before  entry,  may  sur* 
i^ender  to  him.     Perk.  s.  603. 

So,  if  the  lessee  enters  and  assigns  to  B.,  the  assignee  may  surrender 
liefore  entry  •,  for  the  assignment  gives  him  actual  possession  before  entry* 
R.  2  Rol.  425. 1.1 5> 

(P)  TO  WHOM  IT  MAY  BE  MADE. 

A  sufrrender  ought  to  be  to  him  who  has  the  immediate  reversion  or  te* 
mainder.  Co.  L.  337.  b.  I  Vide  Springstein  v.  Schermerhorn,  12  Johns^ 
Rep.  357.  } 

And  to  him  who  has  the  immediate  reversion  or  remainder,  a  surrendev 
may  be,  whether  he  has  it  in  fee  or  in  tail. 

So,  if  he  has  it  only  for  life.     2  RoK  494. 1.  12. 

So,  a  lessee  for  years  may  surrender  to  him  who  has  the  reversion  only 
for  years.     R.  Cro.  £1. 302.    Adm.  2  Vent.  327. 

[*]Though  the  lessee  be  for  several  years,  and  the  reversioner  has  it  only 
for  one  year,  ar  a  less  term.     Per  Poph.  and  Fenner,  Cro.  El.  302. 

So,  if  a  statute  be  extended,  and  afterwards  there  is  another  extent  upon 
a  later  statute,  the  conusee  of  the  former  statute  may  surrender  to  him 
who  has  the  interest  tn  the  last  extent ;  for  be  has  quasi  a  reversional  inter- 
est.    Per  Vent.  2  Vent.  327. 

And  if  the  interest  in  both  stattrtes  comes  to  the  same  person,  it  anKNints 
to  a  surrender  of  the  former.     Skin.  263.  ' 

If  a  lessee  demises  part  of  his  estate  to  tjbe  lessor,  he  may  surrender  the 
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other  part  >  for  the  reverBion  of. that  remains  in  the  lessor.  2  RoL.  4d4, 
1.54. 

So,  if  a  lessee  for  thirty  years  demises  for  ten  years,  both  the  lessees 
joining  in.  a  surrender,  it  will  be  good  ;  for  it  shall  be  construed  the  surren- 
der of  the  lessee  for  thirty  years  first,  and  then  of  the  lessee  for  ten  years. 
Pl.Com.  54Ka. 

So,  a  surrender  to  an  infant  will  be  good  ;  for  his  assent  shall  be  presum- 
ed tili  a  disagreement  appears.     R.  2  Vent.  208.    Ca.  Pari.  151. 

(G)  TO  WHOM  NOT. 

But  a  surrender  to  him  who  has  not  any  reversion  in  hipi,  is  void  :  as, 
if  a  reversion  be  granted  to  B.,  a  surrender  to  him  by  a  lessee  before  at« 
tornment,  (when  the  reversion  does  not  vest  till  attornment,)  is  void.  Adm. 
Cro.  El.  803. 

So,  if  a  lessee  for  years  to  commence  at  Michaelmas  surrenders  before 
Michaelmas  by  deed,  it  is  void  ;  for  till  Michaelmas  the  lessor  had  not  any 
reversion,  in  which  it  could  merge.     Co.  L.  338.  a.     Vide  post,  (I  I.) 

So,  a  surrender  cannot  be  made,  if  the  reversion  or  remainder  be  not 
immediate  :  as,  if  a  lessee  for  thirty  years  leases  to  B.  for  ten  years,  B. 
cannot  surrender  to  the  first  lessor.     PI.  Com.  541.  a. 

If  a  statute  be  acknowledged  to  A.,  and  another  to  B.,  and  a  fine  levied 
by  him  in  the  reversion  to  A.,  his  estate  is  not  merged  ;  for  the  mesne 
interest  of  B.  prevents  the  surrender  of  merger  of  his  estate.     Skin.  263^ 

So,  a  surrender  to  a  lessor,  who  disagrees  to  it,  will  be  void.  Mar.  pi. 
10.     2  Vent.  207. 

(H)  WHAT  WILL  NOT  BE  A  SURRENDER. 

So,  if  a  lessee,  &c.  reserves  to  him  any  part  of  the  estate,  it  is  not  a  good 
Surrender  :  as,  if  he  grants  all  his  term  to  the  lessor,  except  the  last  year, 
month,  or  day.     R.  2  Rol.  497.  L  30.  498.  1.  5.     3  Bui.  203, 204. 

Or,  leases  to  his  lessor  for  his  life  ;  for  he  has  a  possibility  to  have  it 
gain,     2  Rol.  497.  |.  5.  10. 

So,  if  the  lessee  agrees  with  the  lessor  by  parol,  that  he  shall  have  it 
rendering  so  much  rent,  it  is  not  a  surrender  *,  for  it  appears  that  rent  was 
intended  te  be  reserved,  which  cannot  be  by  parol  upon  a  surrender,  and, 
iheiefore,  it  will  be  only  a  lease  at  will.  R.  251 .  b.  2  Rol.  497.  1.  45.  1 
Leo.  1 77. 

£*]So,  if  the  lessee  demises  to  the  lessor  and  the  heirs  of  his  body,  it  wil 
not  be  a  surrender ;  for  a  special  occupant  is  appointed.     2  Rol.  497. 1.  37* 

So,  if  the  lessee  surrenders  to  the  lessor  to  the  use  of  another,  the  use 
cannot  arise  upon  the  estate  extinguished  by  the  surrender.     R.  Pal.  359* 

So,  if  the  lessee  permits  the  lessor  of  a  manor  to  hold  a  court  there,  and 
says  generally  in  his  presence,  I  have  nothing  to  do  here ;  it  is  no  surrender. 
Semb.   I  Leo.  280.     2  Leo.  49. 

Or,  if  the  lessor  says,  I  will  have  such  a  chamber,  and  the  lessee  agrees, 
qfid  the  lessor  puts  his  goods  there  ;  it  is  no  surrender  of  that  part,  but  only 
a  permission  to  put  his  goods  there.     3  Leo.  224.     Vide  post,  (I  2.) 

So,  if  the  lessee  delivers  his  lease  to  A.  to  deliver  with  all  his  estate  to  the 
lessor  and  A.  does  accordingly  \  for  he  cannot  make  a  surrender  by  attor- 
ney.    R.  Cro.  El.  488. 

So,  if  a  lessee  for  years,  leases  to  B.  for  a   less  term,  who  regrants  or  re- 
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leases  to  the  first  lessee,  it  is  no  surrender;  bat  the  first  lessee  flball  have  it 
for  all  the  years.    Adm.  Cro.  Eh  302.    R.  Cro.  El.  1 73. 

So,  if  a  lease  be  to  A.  for  ten  years,  remainder  to  B.  for  twenty  years, 
and  B.  releases  all  his  right  and  estate  to  A.,  he  shall  have  it  for  thir^  years. 
Co.  L.  373.  h« 

{  If  a  lease  contain  a  covenant  that  the  lessee  shall  not  assign  withont  the 
permission  of  the  lessor,  and  the  lessee  does  assign  a  part  of  the  premi- 
ses with  the  consent  of  the  lessor,  it  is  not  a  surrender.  Jackson  v.  Brown- 
ton,  7  Johns.  Rep.  327.  \ 

(I)  SURRENDER  IN  LAW. 

« 

(II.)  WhatshaDbe. 

So,  it  shall  be  a  surrender  by  operation  of  law,  if  a  lessee  for  life  enfeoflSi 
liim  in  the  reversion  in  fee ;  for  his  estate  will  be  merged.  3  Rol.  496.. 
1.  43. 

[A  release  from  tenant  for  years  to  the  reversioner  operates  as  a  surren- 
der.    Ld.  Raym.  403.] 

So,  if  he  grants  to  him  tolum  statum  suum.     3  Rol.  497.  L  3$. 

So,  if  he  enfeoffs  husband  and  wife,  seised  of  the  reversion  in  ri^t  of  the 
wife.     3  Rol.  496.  I.  49. 

So,  if  lessee  and  lessor  join  in  a  feolfment,  it  will  be  thf  surrender  of  the 
lessee  and  the  feoflment  of  the  lessor.     PL  Com.  140.  b. 

So^  a  fepfiment  by  a  lessee  for  life  to  him  in  the  reversion  is  a  surrender ; 
though  the  reversioner  be  an  infant.     3  Rol.  496. 1.  43. 

So,  if  lessee  for  life  demises  to  bim  in  the  reversion,  for  the  life  of  the  les- 
see, it  will  be  a  surrender ;  though  there  be  a  possibility  of  an  occupant.  S 
Rol.  497.1.  15. 

Or,  for  the  lives  of  the  lessor  and  lessee ;  for  it  can  never  revert  to  the 
lessee.    R.  3  Rol.  497. 1.  1 7. 

So,  if  a  lessee  for  life  or  for  years  accepts  a  feoffment  from  him  in  the 
reversion  or  remainder,  that  amounts  to  a  surrender  of  his  estate.     3  Rol. 

495.  1.  35. 

So,  if  there  be  a  feoffment  to  A.  to  'the  use  of  himself  for  life,  and  after- 
wards to  A.  and  his  heirs,  and  A.  by  parol,  without  deed,  but  upon  an  agree- 
oient  that  the  feoffor  shall  have  it  again,  makes  livery  to  him  upon  the  land  ; 
this  amounts  to  a  surrender  of  his  estate,  and  also  to  a  feoffment.  R.  Dy. 
358.  a. 

So,  if  lessee  for  life  accepts  a  lease  from  the  lessor,  it  will  be  a  surrender. 
Ah  59. 

C*]Though  the  new  lease  be  only  for  years.     Al.  59. 

So,  if  lessee  for  years  accepts  a  new  lease  from  his  lessor,  it  will  be  a  sur- 
render in  law ;  for  this  affirms  him  able  to  make  a  lease.  R.  PI.  Com.  106. 
a.  107.  b. 

{  So,  if  the  lessee  for  life,  or  pur  autre  vi>,  accept  a  new  lease,  or  a  grant 
in  fee.     Livingston  v.  Potts,  16  Johns.  Rep.  38.  } 

Though  the  new  lease  be  for  a  less  tenn.  R.  Dy.  140.  b.  3  Rol.  49^. 
1.  53.     3  Cro.  84. 

Or,  by  parol,  when  the  first  lease  was  by  indenture.     Dy.  1 40.  b.     2  Rol. 

496.  1. 3.  J  J 

Though  the  newleise  commence  at  a  future  day,  it  will  be  a  surrender 
immediately.  R.  5  Co.  II.  b.  Cro.  El.  533.  R.  2  Rol.  496.  I.  ^.  R. 
Mo.  6.36.     3  Cro.  84.     Per  three  J.     Popb.  9. 

[*3861 


Surrender  in  law^  385 

notigh  the  new  lease  be  defeazabie.    2  RoL  495.  K  40. 

Or,  apon  coodition  to  be  Yoid,  apon  such  an  act  which  is  afterwards  done. 
PI.  Com.  107.  b. 

So,  if  he  accepts  a  lease  at  will.     Mo.  637. 

So,  if  a  lessee  for  years,  to  commence'  at  'Michaelmas,  before  Michaelmas 
accepts  anew  lease  to  commence  immediatelj  ;  it  will  be  a  surrender  of  the 
former  lease,  though  it  was  only  a  future  interest.     Co.  L.  338.  a. 

So^  if  before  Michaelmas  he  accepts  a  new  lease  to  commence  also  at  a 

future  day.     Co.  L.  338.  a.     D.  Cent.     3  Rol.  496. 1.  10.     D.  cont.    Dy. 

•58.  a.     Per  Moilr<and  Davers  cont.  but  Prisot'acc.     37  H.  6. 1 8.  a.     Bro. 

Surrender,  21.     Ace.  10  Co.   53.  a.  67.  b.    Ace.  Cro.  Car.  502.     1  Rol. 

728.  I.  40.     R.  Cro.  El.  522.  805. 

So,  if  a  lessee  accepts  a  new  lease  de  vesiurOj  terrcs  it  will  be  a  surrender. 
3  Rol.  496. 1.  20. 

So,  if  he  accepts  a  grant  of  common  or  rent  out  of  the  same  land,  to  com- 
mence at  a  certain  day  within  the  term.     R.  2  Rol.  496. 1.  20.  25. 

Or,  a  lessee  for  life  accepts  a  grant  of  a  rent,  common,  &c.  out  of  the  same 
land  for  life.     R.  2  Cro.  177. 

Or,  a  lessee  accepts  a  grant  of  the  custody  of  the  same  land.  2  Cro« 
177. 

So,  if  a  woman,  lessee,  takes  husband;  acceptance  of  a  new  lease  by  the 
husband  will  be  a  surrender.     2  RoL  495. 1.  50. 

So,  acceptance  of  a  new  lease  by  parol  by  a  corporation  aggregate,  which 
has  a  former  lease,  will  be  a  surrender,  though  they  caanot  surrender  with- 
out deed.     10  Co.  67.  b. 

So,  if  a  lessee  for  years  accepts  a  new  lease  from  the  guardian  in  socage. 
Semb.  1  Leo.  322. 

So,  if  the  grantee  of  an  office  accepts  a  new  grant  of  the  same  office,  it  wilt 
be  a  surrender.    Semb.  1  Vent.  297. 

So,  if  a  corporation  isole  leases  to  B.,  who  is  afterwards  made  head  of  the 
corporation,  as  a  bishop,  master  of  an  hospital,  &c.  his  term  is  merged ;  for 
he  cannot  have  the  term  in  his  own  right,  and  the  freehold  in  another  right. 
Co.  L.  338.  b. 

So  if  a  woman,  lessor,  takes  to  husband  the  lessee  for  years.  Co.  L.  338. 
b.     Semb.  cont.  2  Cro.  275. 

(12.)  Whatnot. 

But  if  lessee  for  life  enfeoffs  him  in  the  remainder  in  tail,  it  will  not  be  a 
surrender ;  for  by  the  feoffment  the  remainder  is  divested.  2  Rol.  496. 1. 45. 
^    [*jOr,  joins  in  a  fine  with  him  in  the  reversion,  or  remainder  ;  for  each 
gives  that  which  he  lawfully  may.     Semb.  Cro.  El.  688. 

So,  if  a  lessee  reserves  any  interest  in  himself,  it  is  no  surrender.  Vide 
ante,  (H). 

So,  if  the  lessor  or  reversioner  enfeoffs  the  lessee  for  years,  since  the  st. 
27  H.  8.,  to  the  use  of  another,  his  terra  is  not  surrendered  or  extinguished ; 
for  by  the  statute  the  interest  of  feoffees  is  saved.     R.  7  Co.  39.  a. 

Or,  by  lease  and  release  conveys  to  the  lessee  and  another,  to  the  use  of 
B.    Dub.  2  Lev.  127. 

So,  if  the  lessee  accepts  a  new  lease,  in  trust  for  another.  Semb.  1 
Sid.  75. 

So,  if  the  new  lease  be  void,  acceptance  by  the  lessee  is  no  surrender.  R. 
S  Rol.  495^.  1.  4^.     Jon.  405. 
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So,  if  the  new  lease  commences  after  the  death  of  B.,  it  is  no  surrender 
till  B.  dies ;  for  he  may  sumve  the  first  term*     R.  4  Leo.  30* 

So,  if  a  lessee  accepts  a  grant  of  a  thine  consistent  with  the  lease  of  the 
land,  it  is  no  surrender;  as,  if  the  lessee  of  a  manor  accepts  the  grant  of  a 
bailiwick,  or  to  be  steward  of  the  same  manor;  for  it  is  coiiateraK  R.  2 
RoK  496. 1.  30.     Qa.  Mo.  637.  R,  2  Cro.  84. 1 76.    Hard.  47. 

Or,  the  lessee  of  a  park  accepts  the  grant  of  parker.  R.  2  RoK  496.  L 
36.     2  Cro.  177. 

Or,  e  contra*     Cont..per  two  J.  .  1  Rol.  83. 

If  the  lessee  of  an  house  'accepts  a  grant  ofthecustodj^.of  the  samehoaac. 
Hard.  47. 

So,  if  the  lessor  grants  a  rent,  common.  Sic,  out  of  the  land  to  his  lessee, 
without  saying  at  what  time  it  shall  commence,  it  is  no  surrender ;  but  it 
shall  be  intended  after  his  term.     R.  2  Rol.  496. 1.  16.     2  Cro.  1 77. 

Or,  leases  to  him  all  his  lands  in  A.  where  the  lands  in  the  former  lease 
are ;  for  it  shall  be  intended  of  all  his  other  lands.  2  Rol.  4^6.  1.  13*  2 
Cro.  177. 

Or,  agrees  that  the  lessee  shall  have  part  of  the  former  lands  and  other 
lands  for  a  less  term,  and  that  it  shall  not  be  a  surrenderr  R.  1  Leo.  303* 
Cro.  EU  173. 

So,  an  agreement  between  the  lessor  and  a  stranger,  that  the  lessee  shall 
have  a  new  lease,  id  no  surrender.     Cro.  El.  173. 

^So,  if  the  lessee  gives  license  to  the  lessor  to  make  livery,  it  is  no  surren- 
der.    R.  2  Rol.  495*  I.  35.      • 

Or,  to  make  a  feoffment.     Per  Fitzb.     Dy.  33.  b* 

Or,  agrees  that  he  shall  make  a  feoflment.  Dub.  Dy.  S3,  b.  2  Rol* 
495.1.27.     Mo.  n. 

Or,  be  attorney  to  make  livery  for  him.     2  RoK  495. 1.  37.     R.  Mo.  1 1. 

Bo,  if  the  king  grants  an  office  by  patent,  acceptance  of  a  new  patent  of  the 
same  office  is  no  surrender  of  the  first.     R.  Cro.  Car.  197. 
,  So,  if  the  king  makes  a  demise  for  years,  acceptance  of  a  new  lease  with* 
out  recital  of  the  former  will  be  void,  and  is  no  surrender.     Cro.  Car.  198. 

['^jSo,  if  husband  and  wife  seised  for  the  life  of  the  wife,  accept  a  feoff- 
ment from  the  reversioner,  it  will  be  a  surrender  only  during  the  coverture ; 
for  the  wife,  after  the  death  of  her  husband,  may  waive  it*  Vide  Baron  and 
Feme,  (R). 

So,  if  a  woman,  lessee  for  years,  takes  an  husband  who  accepts  a  new 
lease,  and  the  wife  survives.     R.  Mo.  637. 

So,  if  a  new  lease  be  made  to  an  infant,  it  is  no  surrender,  if  he  does  not 
agree  to  it  at  full  age.     Cro.  Car.  502. 

So,  if  an  idiot,  or  non  compos^  makes  a  surrender,  it  will  be  void.  R* 
Comb.  438.  468. 

So,  if  a  lessee  surrenders  part  of  the  estate,  it  will  be  a  surrender  only  for 
that  part.     2  Rol.  498.  1.51. 

If  he  accepts  a  new  lease  of  part.     R.  2  Rol.  598.  M. 

If  a  lessor  leases  de  novo  to  his  lessee  and  another,  it  will  be  a  surrender 
9nly  for  a  moiety.    Dub.  2  Lev.  127. 

If  the  lessee  of  a  corporation  aggregate  be  made  the  head  of  the  same  cor- 
poration, it  is  no  surrender.     Co.  L.  338.  b. 

So,  if  the  lessor  takes  in  marriage  a  woman,  lessee  ;  for  he  may  have  the 
freehold  in  his  own  right,  and  the  term  in  the  right  of  another.  Co.  L.  338. 
b.     R.  PI.  Com.  418.  b. 

Or,  if  the  lessee  makes  the  lessor  his  executor.    Co.  L.  338*  b. 
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[(K  a.)  IMPLICATION  OF.] 

[In  ejectaient  the  jorj  will  be  directed  to  presume  the  surrender  of  a  sat. 
isfied  term.     Secus,  one  unsatisfied.    3  T.  R.  684.    7  T.  R.  2.] 

[A  surrender  will  be  presumed  if  the  beneficial  occupation  of  the  estate 
by  the  possessor  may  have  induced  a  supposition  that  a  conveyance  of  the 
legal  estate  has  been  made  to  the  party  beneficially  interested ;  or  when  the 
trust  is  a  plain  one,  and  a  court  of  equity  would  compel  the  trustees  tomak^ 
a  conveyance*     4  T.  R.  682.] 

[The  surrender  of  a  term  cannot  be  presumed  under  twenty  years,  with« 
oat  circumstances.     5  Taunt«  170.] 

[Possession  of  the  deed,  and  non-payment  of  interest,  are  not  circumstan- 
ces in  aid  of  the  presumption.     Ibid.] 

fA  surrender  will  not  be  presumed  if  it  be  a  breach  of  trust.  8  East,  348.] 
A  surrender  will  not  be  presumed  where  the  title  of  the  party  for  whom 
the  presumption  is  required  is  a  doubtful  equity  only,  until  a  court  of  equity 
has  first  declared  in  favour  of  the  equitable  title.  8  East,  248.] 

[If  a  lease  be  granted  to  the  cestuy  que  trust  of  a  lease,  in  consideration,  as 
the  grant  states,  of  the  surrender  of  the  former  lease;  there  Ms  evidence 
whence  a  jury  presume  that  the  former  lease  was  duly  surrendered  by  the 
trustee.     6  T.  R.  289.] 

[Where  neither  justice,  nor  the  interest  of  the  owner  of  the  inheritance,  are 
t*  oe  answered  by  presuming  the  surrender  of  a  mortgage  term,  it  cannot  be 
presumed,  from  a  sum  having  been  appropriated  by  the  marriage  settlement 
of  a  fprmer  owner  to  dischaige  it,  against  the  express  rec(^nition  of  a  sub- 
sequent owner  of  its  existence^  and  conveyance  by  him  as  a  security*  1 1 
East,  478.] 

C*](K  b.)  IN  WHAT  MANNER  A  SURRENDER  MAY  BE. 

A  lessee  may  surrender  upon  condition  ;  and  if  the  condition  be  broken, 
the  particular  estate  shall  be  revested.     Co.  L.  21 8.  b. 

So,  upon  a  surrender,  reserving  rent,  though  the  rent  is  not  good  by  way 
of  reservation,  vet  it  shall  be  so  by  way  of  contract.  R.  2  Lev.  80.  1  Vent. 
242.  272. 

Though  the  surrender  be  by  assignment,  &c.  by  parol.  R.  2  Lev.  80.  1 
Vent.  242.  272. 

So,  if  tenant  for  life  joins  in  a  feotffment  or  fine  with  him  in  the  reversion, 
rendering  rent  to  the  lessee  for  life  ;  the  rent  will  be  good.     Cro.  £1.  688. 

So,  a  surrender  may  be  made  of  land  in  the  county  of  B.  at  a  place  out  of 
the  county.     2  Rol.  495. 1.  5. 

(L)  THE  EFFECT  OF  A  SURRENDER.  - 

(L  L)  The  estate  is  absolutely  determined  between  the  par- 
ties. 

If  an  estate  be  surrendered,  the  wh^ole  estate  is  determined  without  other 
ceremony. 

And,  aa  to  the  parties  themselves,  it  will  be  determined  to  all  intents.  Co% 
L.  338.  b.  . 

And,  therefore,  if  an  husband,  seised  in  right  of  his  wife,  leases  for  the  life 
of  B.,  which  is  a  discontinuance,  and  afterwards  B.  surrenders  bis  estate  to 
the  bofbtiid^  the  discontinuance  is  determined,    Co.  L«  338* 
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If  A«  mortgages  bis  reversion  ID  fee  to  the  lessee  for  years,  whereby  hii 
term  is  surrendered,  and  aAerwards  pays  the  money  pursuant  to  the  condi- 
tion, yet  his  term  shall  be  extinguished,  and  not  revive*     R«  3  Leo*  6* 

\  A  surrender  of  a  lease  is  good,  notwithstanding  it  contain  an  agreement 
that  the  surrenderor  shall  be  liable  for  rent  at  the  expiration  of  the  current 
year.     Bain  r*  Clark,  10  Johns.  Rep.  424.  } 

(L  2.)  Or,  for  the  benefit  of  a  stranger. 

So,  by  a  surrender  the  estate  will  be  absolutely  merged  for  the  benefit  of 
a  stranger.     Co.  L«  338.  b. 

As  if  a  bishop  has  a  rent-charge  in  fee,  and  the  terre-tenant  enfeofis  bim, 
whereupon  the  lord  enters  for  mortmain,  be  shall  have  it  discharged  of  the 
rent.     Ibid. 

If  a  reversioner  makes  a  lease,  grants  a  rent-chai^e,  &c«  and  afterwards 
the  lessee  of  the  particular  estate  surrenders,  the  lease,  or  grant  of  the  rever- 
sioner, takes  eflfect  immediately.     Ibid. 

If  A.  makes  a  lease  to  B.  for  life,  rendering  rent  to  him  and  his  heirs,  re« 
mainder  to  C,  the  reversion  to  himself,  and  afterwards  grants  the  reversion 
to  C.  to  whom  B.  attorns,  yet  C.  shall  not  have  the  rent,  but  the  heir  of  A* 
Co.  L.  338.  b. 

So,  by  a  surrender  the  estate  will  be  merged,  though  itbe  to  the  disadvan- 
tage of  him  who  assents  ;  as,  if  the  reversioner  grants  a  reversion  for  life  to 
which  the  lessee  attorns,  and  afterwards  releases  to  the  grantee  and  his  heirs, 
though  the  lessee  shall  be  now  punished  for  waste,  where  he  was  dispunisha- 
ble upon  the  grant  of  the  reversion  for  life  ;  yet,  because  r*]he  has  attorned 
to  the  grant,  tnd  estate  of  the  grantee  for  Ufe  shall  not  have  continuance* 
Co.  L.  338.  b. 

(L  3.)  But  not  to  his  prejudice. 

But  the  estate  shall  have  continuance  notwithstanding  the  surrender,  to 
avoid  a  prejudice  to  a  stranger.    Co.  L.  338.  b. 

As,  if  a  reversion  upon  the  life  of  B.  be  granted  with  warranty,  and  after- 
wards B.  surrenders,  the  grantee  shall  not  have  execution  in  value  agaiast 
the  grantor,  who  is  a  stranger,  during  the  Kfe  of  B.    Co.  L.  338.  b. 

If  tenant  for  life  or  years  grants  a  rent-charge,  common,  &c.  and  after* 
wards  surrenders  ;  yet  the  rent,  &c.  continues.     Co.  L.  338.  b. 

(M)  WHEN  A  CHARGE  REVIVES  BY  THE  VOIDING  OF  A  SUR- 
RENDER. 

So  a  charge  made  before  the  surrender  revives,  if  the  surrender  be  avoid- 
ed, against  him,  who  claims  paramount  the  surrender;  as,  if  lessee  for  life 
grants  a  rent-charge  and  afterwards  enfeoffs  the  grantee,  and  the  lessor  enters 
for  the  forfeiture,  the  rent  revives;  for  the  lessor  claims  paramount  the  feoff- 
ment.   Co.  L.  338.  b. 

So,  if  grantee  for  life  of  a  rent  accepts  a  lease  of  the  land  from  him  in  the 
reversion,  and  afterwards  the  lease  is  surrendered,  the  rent  revives.  R.  per 
three  J«     Bramston  cent.     Cro.  Car.  101. 

(N)  SURRENDER ;  HOW  PLEADED. 

If  a  surrender  be  by  acceptance  of  a  new  lease,  it  is  not  good  toiiay,  that 
the  lessee,  being  possessed  by  a  former  lease,  the  lessor  demised  to  bim,  but 
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fliat  the  leasee  larrendered,  and  thenUhe  lessor  demised,  or  that  the  lessor 
'entered  and  demised*    Semb.  per  Dy.  pi.  Com.  1 94.  b. 

So,  regularly  he  ought  to  plead,  that  be  surrendered  the  estate  and  land. 
Cro.Car.  101. 

So^  r^uarly  he  ought  to  show  that  the  lessor  assented  to  it,  where  the  oth- 
er patty  pleads  or  brings  an  action  in  disaffirmance  of  the  surrender.  S 
Vent.  207. 

But  the  omission  will  be  aided  after  verdict. 

And  it  is  not  of  necessity.     Semb.  2  Vent.  207. 

But  if  the  party  pleads  a  surrender  of  the  demise  aforesaid,  it  is  sufficient. 
R.Cro.Car.101. 

So,  he  need  not  show  that  the  lessor  entered  after  agreement  to  the  sur« 
raider.    Ibid. 

Vide  more  concerning  Surrender  in  Bail,  (Q  2,  &c. — R  3.) — Fine,  (Gil.) 
—Franchise,  (G  2.)— Officer,  (K  9.)— Patent,  (G). 

SURRENDER  OP  A  COPYHOLD. 
Vide  Copyhold,  (F  1 ,  &c.) 

SURREBUTTER. 

Vide  Pleader,  (L) 

[*]SUBREJOINDER. 

Vide  Plsabeb,  (I). 

SURVEYOR  OF  HIGHWAYS. 

Vide  Chimin,  (C  1,  &c.) 

SUSPENSION. 

(A)  SUSPENSION;  WHAT 'SHALL  BE.  infra. 

(B)  WHAT  SHALL  BE  AN  EXTINGUISHMENT,  p.  393. 

(C)  WHEN  BY  EXTINGUISHMEMT   OP   PART,   THE   WHOLE 

WILL  BE  EXTINGUISHED,  p.  393. 

(D)  OR,  BY  SUSPENSION  OF   PART,  THE  WHOLE  WILL  BE 

SUSPENDED,  p.  394. 

(E)  WHEN  THERE  SHALL  BE  AN  APPORTIONMENT,  p.  394. 

(F)  OR,  A  SUSPENSION  ONLY  FOR  PART.  p.  39«. 

(G)  WHEN  ALL  THE  SERVICES,  &c.  REMAIN,  AND  ARE  NOT 

APPORTIONED,  OR  EXTINGUISHED,  p.  395. 

(A)  SUSPENSION ;  WHAT  SHALL  BE. 

Ifa  seigDiorj,  rent,  or  other  profit  apprtndre  out  of  laads,  comes  t6  him  who 
V.i.  VII.  50  [*39I] 
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baa  possession  of  the  same  land  for  a  time,  such  unity  of  possession  creates  a 
suspension  of  the  seigniory,  rent,  &c.  for  the  time.     Co.  L.  313.  a. 

As,  if  A.  be  tenant  for  life,  remainder  to  B.  in  fee,  and  the  lord  grants 
bis  services  to  A*  in  fee,  they  are  suspended  during  the  life  of  A.  Lit.  s«  560» 

So,  if  there  be  lord  and  tenant,  and  the  tenant  grants  his  tenancy  to  A.  for 
life,  and  then  the  lord  erants  bis  seigniory  to  A.  in  fee,  the  seigniory  will  be  sus- 
pended during  the  life  of  A.      Ot.  s.  563. 

So,  if  A.  disseises  the  tenant,  or  the  tenant  grants  to  A.  in  fee  upon  con- 
dition, and  then  the  lord  grants  to  A.  in  fee,  and  afterwards  the  disseisee 
enters,  or  the  tenant  enters  for  the  condition  broken,  the  serriees  revive, 
and  are  not  extinguished,  though  A.  had  a  fee  ;  for  he  had  not  so  perdurable' 
an  estate  in  the  tenancy  as  in  the  seigniory.    Co.  L.  313.  b. 

So,  if  the  tenant  leases  to  the  lord  for  life,  or  for  years,  or  enfeofis  him 
upon  condition,  the  seigniory  is  suspended.    Co.  L.  314.  a* 

Or,  if  the  lord  disseises  hi»  tenant,  the  seigniory  will  be  suspended  till  the 
entry  of  the  disseisee.    Co.  L.  314.  a. 

So,  if  the  tenant  marries  a  woman  who  has  the  seigniory,  it  will  be  8U8« 
pended  during  the  coverture.     Sav.  31. 

[*]lf  A.  seised  of  lands  held  of  the  manor  of  B.  be  attainted  for  high  trea- 
son, and  the  king  grants  his  lands  to  D.,  the  rent  payable  to  the  manor  of 
B.,  though  suspended  by  the  attainder,  shall  be  revived  and  paid  by  the  pa- 
tentee.   R.  Ley.  1  • 

(B)  WHAT  SHALL  BE  AN  EXTINGUISHMENT. 

But  if  a  man  has  as  high  and  perdurable  an  estate  in  the  seigniory,  rentf 
common,  or  other  profit  apprtndr$y  as  in  the  land,  such  profit  apprendre  will 
be  extinguished.     Co.  L.  313.  a.     Lit.  s.  56L 

A€,  if  be  who  ha»  a  seigniory,  rent,  common^  &c.  releases  his  estate  or  in- 
terest to  the  terre-tenant.     Vide  Release,  (B  6.) 

Or,  the  lands  out  of  whieb  a  renty  &c.  issues,  come  to  the  lord  by  pufchase, 
descent,  or  other  lawful  means.     R.  Jon.  234. 

If  a  manor,  to  which  common  for  the  lord  and  his  copyholders  belong,  in 
the  waste  of  the  kingand  others,  comes  to  the  king  by  the  statute  of  dissolu- 
tions, &c.  the  common  of  the  lord  in  the  waste  of  the  kmg  is  extinguished ;. 
but  not  the  common  of  the  copyholders,  nor  the  common  which  the  lord 
himself  has  iv  the  waste  of  others.     R.  Jon.  349^ ' 

So,  if  the  land  out  of  which  a  rent,  &c.  b  granted,  be  evicted  by  an  elder 
title,  the  rent  wril  be  extinct.     Co.  L.  147.  a. 

So,  every  customary  payment  or  privilege  for  the  profit  ofthe  lord  will  be 
extinguished  by  unity  of  possession  in  fee ;  as  if  the  lord  purchases  the  land 
held  of  him,  all  the  services  are  extinct. 

So,  an  heriot,  fine,  &c.  due  by  custom  upon  death,  alienationr,  &c. 

Acustom*'  to.  be  beadle  to  the  lord,  collector  of  hi» rents,  &c.^  Bro.  Ex- 
ting.  14. 

So,  an  easement ;  as,  a  way.     R.  Cro.  El.  300.     R.  1  Rol.  935. 1.  45« 

Usa^  to  repair  fences  between  such  and  such  closes.  R.  1  Vent  97.  Ray* 
192.     R.  Pal.  446. 

So,  a  liberty  of  placing  pipes  for  water,  if  the  pipes  are  taken  away  du- 
ring the  unity.     Pal.  446. 

But  things  of  necessity,  and  collateral,  are  not  extinguished ;  a«,  a  way  of 
necessity,  gutter,  water-course,  &c.     R.  Pal.  446.    Jon.  145,  146* 

So,  extii^mshment,  or  suspension  by  law,  may  be  prevented  ro  equitr* 
VideChancet7,(4NG.  a.)] 
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f  The  nature  of  gavelkind  lands  is  not  afiected  by  the  lord's  purchasing  them* 
D.  Per  Wood,  J.  1 1  H.  7.  25.  b.] 

[AH  things  arising  out  of  land,  being  part  of  the  profits  thereof,  only  are 
extinct,  where  the  party  entitled  has  as  high  an  interest  in  the  lands  out  of 
which  die  thing  arises  as  exists  in  the  thing  to  which  it  is  annexed.     Dav. 

6.a/I 

fThus,  a  rent  is  extinguished  by  such  an  unity.  D.  Dav.  5.  a.  b.  Per 
Townsend.     J.  11  H.  7.  35.  b.] 

[A  common,  or  a  way.  D.  ace.  1 1  •  st.  4.  5.  a.  Bro.  Extinguishment,  pi. 
11.  Fitz.  Extinguishment,  pi.  4.  R.  ace.  Noy,  119.  D.  ace.  Popb.  170. 
Dav.  5.  a.  b.     Dub.  Ow.  121.] 

[Except  that  a  thing  which  must  necessarily  exist  after  the  unity  ceases, 
is  not  extinct.] 

[*]rTherefore  a  way  of  necessity  is  not  extinct  by  such  an  unity.  R. 
Cro.  Jac.  170.  2  Sid.  39.  111.  D.  ace.  Poph.  172.  3  Bulstr.  340.  Latch. 
154J  ^ 

frOr,a  water-course.    A.  Poph.  166*     3  Bulstr.  339^  Latch.  154.  Noy, 
84!l 
Or,  a  gutter.     D.  11  H.  7.  25.  b.     fer  Wood  and  Townsend.  J.] 
Unless  it  is  discontinued  during  the  unity.     D.  Per  Panvers,  J.  1 1  H^ 
7.  25.  b,] 

j]Bttt  thing  which  are  merely  collateral  to  land,  are  not  extinct  by  any 
unity,    p.  Dav.  5.  b.] 

[Therefore,  a  right  to  a  warren  upon  land  is  not  extinguished,  though  the 
person  enititled  tp  the  warren  is  entitled  to  an  interest  in  the  land  upon  which 
the  warren  exists,  ei}ual  to  the  estate  in  respect  of  which  it  is  claimed.  D. 
Dav.  5.  b. 

[And  a  thing  which,  though  it  arises  out  of  the  profits  of  the  land,  and  is 
payable  only  by  the  owner,  is  due.  in  a  personal  respect,  is  not  extinct  by 
any  unity.  D.  Dav,  5.  b.l 
tTherefore,  an  unity  will  not  destroy  the  right  to  tithes.  Ibid.] 
[A  right  of  way  overland  in  respect  of  ahouse{is  destroyed  by  an  unity  of 
interest  in  the  l^nd,  und  the  terminus  ad  ^uem^  without  the  bouse.  Vide 
Bro.  Chimin  ,1  pi.  13.] 

(C)  WHEN  BY  EXTINGUISHMENT  OF  PART,  THE  WHOLE 

WILL  BE  EXTINGUISHED. 

If  a  man  has  a  profit  apprendre  out  of  land  against  common  right,  and  he 
purchases  part  ofUie  land  out  of  which,  &c.  the  whole  will  be  extinct ;  as,  if 
the  grantee  of  a  rent-charge  purchases  parcel  of  the  land ;  for  the  rent  is  en- 
tire, and  issues  out  of  every  part  of  the  land.     Co*  L*  147.  h. 

So,  if  a  commoner  of  common  appurtenant  purchases  part  of  the  land  out 
of  which*    Vide  Coqumon  (L)« 

So,  if  a  grantee  of  a  rent-charge  recovers  part  of  the  land  by  a  feigned  ti« 
tie  ;  for  he  claims  under  the  grantor.    Co.  L.  148,  b. 
.   So,  if  the  connusee  of  a  statute  purchases  part  of  the  land  of  the  conusor, 
the  whole  shall  be  extinct.     Sav.  69.     R.  Jon*  446. 

Or,  if  he  disseises  the  conusor  of  part,  he  cannot  take  execution  of  the 
residue,  till  the  disseisin  purged.    Jon.  445,  446. 

So,  if  a  thing  be  due  by  common  right,  by  the  act  of  him  to  whom  due, 
the  whole  may  be  extinguished  ;  as,  if  a  tenure  be  by  entire  service,  annual 
orcasual,  if  the  lord  himself  purchases  part,  the  whole  will  be  extinct.  6 
C^Ot  1."  b.     R.'  8  Co,  105.  b,     Co.  h.   H9.  b, 
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If  the  lord  releases  his  seigoiorj  to  part,  the  wIio}e  seigpioiy  will  be  et- 
tiDct.     6  Co.  1 .  b. 

S09  if  the  lord  comes  to  part,  partly  by  his  own  act,  and  partly  hj  default 
of  the  party ;  as,  if  he  recovers  in  a  cessavit.     R,  6  Co.  3*  b. 

So,  if  the  lord  comes  to  part  by  act  of  law,  where  another  will  have  pre- 
judice ;  as,  if  the  lord  by  descent  comes  to  the  part  of  a  joint-tenant,  who 
holds  by  sait  of  court,  the  whole  will  be  e^Ltinct;  for  by  the  8t«  Marlb.  the 
other  joint-tenants  shall  have  contribution.     R.  6  Co.  2.  a* 

Otherwise,  if  the  service  due  be  not  for  the  sole  benefit  of  him  to[[*}wboai 
due  but  also  for  the  public  good  :  as,  a  thing  for  the  defence  of  tt^  realm, 
advancement  of  justice,  charity,  ^c.     6  Co.  3.  a.     Vide  post,  (F). 

But  iftbe  king  purchases  part  of  the  lands  subject  to  his  debt,  be  shall 
have  execution  upon  the  residue.     R.  Sav.  69.  ^ 

(D)  OR,  BY  SUSPENSION  OF   PART,  THE  WHOLE  WILL  BE 

SUSPENDED. 

So  if  a  tenant  makes  a  gift  in  tail,  or  a  lease  for  life,  or  for  years,  of  part  of 
his  la^nd  to  his  lord,  the  whole  rent  will  be  suspended ,  for  rent-service  can- 
not be  suspended  for  part  by  the  act  of  the  party,  and  in  esse  for  the  other 
part.     Co.  L.  148.  b. 

So,  iftbe  lessor  enters  upon  the  lessee  for  life,  or  for  years,  and  ousts  him 
of  part  of  the  land,  the  whole  rent  will  be  suspended.     Ibid. 

So,  if  there  be  a  lease,  of  a  warren  in  three  vills,  rendering  rent,  and  the 
lessor  grants  the  reversion  of  the  warren  in  one  vill,  the  whole  rent  will  be 
suspended ;  for  rent  due  by  contract  shall  not  be  apportioned  ;  but  perhaps 
the  lessor  will  have  a  remedy  upon  his  contract.    R.  3  Leo.  1.     1  And.  2G» 

(E)  WHEN  THERE  SHALL  BE  AN  APPORTIONMENT. 

But  a  thing  of  common  right  shall  be  apportioned  ;  as,  if  a  man  who  has 
a  reht-service  purchases  part  of  the  land,  the  rent,  if  it  be  not  an  entire  thing, 
shall  be  apportioned.     Lit.  s.  22:2. 

And  this  was  by  the  common  law,  and  not  by  construction  upon  the  statute 
quia  emptores  terrarwn.     Co.  L.  148.  a.    Cont.  Dy.  4.  b. 

The  rent-service  shall  be  apportioned,  if  the  lessee  for  life  or  for  years 
surrenders  part  of  the  land  to  the  lessor.     Co.  L.  148.  a. 

So,  if  the  lessor-  grants  or  devises  part  of  the  reversion  to  another.  Co. 
L.  148.  a.     R.-Cro.  El.  771. 

Or,  enters  into  part  for  a  forfeiture.     Co.  L.  148.  a.     Dy.  5.  a. 

Or,  recoverspart  of  the  land  in  waste.     Co.  L.  148.  a. 

So,  if  part  of  the  land  out  of  which  the  rent  issues  is  evicted.  Semb.  9 
Cro.  160. 

So,  if  a  man,  who  has  common  appendant,  purchases  parcel  of  the  land, 
the  common  shall  be  apportioned.     Vide  Common,  (L). 

So,  if  A.  seised  of  one  acre  in  fee,  of  another  in  tail,  leases  for  life  or  years, 
or  makes  a  gift  in  tail,  reserving  rent,  and  dies,  whereon  the  issue  in  tail  en- 
ters, the  rent  shall  be  apportioned.     Co,  L.  148.  b. 

So,  a  thing  against  common  right  sometimes  may  be  apportioned  ;  as,  if 
a  rent-charge  in  fee  be  granted  by  devise  or  fine,  a  moiety  to  A.  in  fee,  a 
moiety  to  B.  in  fee,  and  no  attornment  is  necessary.    R.  2  Lev.  240. 

If  rent  be  apportioned  in  an  action  for  the  rent,  the  defendant  may  shew 
the  value  of  the  land,  and  at  what  rate  the  apportionment  shall  be  made.  Rr» 
1  Vent.  276.     Semb.  Cro.  El.  771.     2  Cro.  160. 
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Or,  upon  nU  debet^  it  may  be  apportioaed  by  the  jury.     1  Vent.  376. 
So,  rent  may  be  apportioned  in  equity,  when  it  shall  not  by  law.      Vide 
Chancery,  (2  E.~4lJ  6.)  ^  ^ 

[*][lf  A.  appoint  B,  his  collector,  and  direct  B*  to  take  and  receive  to 
hia  own  nse  100/.  out  of  the  first  money  he  collects,  this  is  an  entire  agree- 
ment, and  B*  cannot  maintain  an  action  on  it  for  75/.  as  for  three  quarters 
of  a  fear's  salary.     1  Salk.  65.     3  Mod.  Rep.  153.  S.  C] 

nf  a  sailor,  hired  for  a  voyage,  take  a  promissory-note  from  his  employ- 
er for  a  certain  sum,  provided  he  proceed,  continue,  and  do  his  duty  on 
board  for  the  voyage,  and  before  the  arrival  of  the  ship  he  dies,  no  wages 
can  be  claimed  either  on  the  contract  or  on  a  quantum  meruit.  6  T.  R. 
320.] 

(F)  OR,  A  SUSPENSION  ONLY  FOR  PART. 

So^  by  act  of  law  a  thing  may  be  suspended  in  part,  and  in  esse  for  part ) 
as,  if  the  lord  in  chivalry,  as  guardian,  enters  upon  the  land  of  his  tenant 
within  age,  whereby  the  rent  is  suspended  during  the  minority  ;  yet  if  the 
wife  recovers  dower,  she  shall  pay  a  third  part  of  the  rent.     Co.  L.  148.  b; 

Se,  if  the  tenant  makes  a  gift  in  tail  to  the  father  of  the  lord  of  part  of  his 
land,  which  descends  to  the  lord,  the  seigniory  shall  be  suspended  for  part,, 
and  in  esse  for  part.     Co.  L.  148.  b. 

So,  if  the  terre-tenant  makes  a  gift  to  the  father  of  the  grantee  of  a  rent- 
charge  of  part  of  the  land  charged.     Co.  L*  1 48.  b. 

So,  by  the  act  of  a  stranger;  as,  if  one  joint-tenant  or  parcener  disseises 
the  tenant,  the  other  may  distrain  for  bis  moiety  of  the  rent.     Co.  L.  148.  b. 

So,  if  one  joint^tenant  of  a  seigniory  purchases  the  tenancy,  one  moie* 
ty  is  extinct,  and  the  other  moiety  shall  be  held  of  the  other  joint-tenant. 
Semb.  21. 

(G)  WHEN  ALL  THE  SERVICES,  &c.  "REMAIN,  AND  ARE  NOT 

APPORTIONED  OR  EXTINGUISHED. 

So,  if  A.  be  seised  of  one  acre  in  fee,  and  another  in  tail,  and  grant  a 
rent  out  of  both  in  fee,  in  tail,  for  life  or  years,  and  die,  whereby  the  acre 
in  tail  is  disdharged,  the  whole  rent  remains  upon  the  other  acre ;  for  he 
shall  not  take  advantage  of  the  imbecility  of  his  estate  to  defeat  bis  grant. 
Co.  L.  148.  b. 

So,  if  a  tenant  holds  by  entire  services,  he  shall  not  make  an  apportion^ 
ment  by  his  own  act ;  but  the  services  are  multiplied  *,  as,  if  tenant  of  three 
acres  by  homage,  fealty,  suit,  &c.  enfeoffs  A.  of  one  acre,  A.  shall  do  the 
same  services  entirely,  and  also  the  feofierfor  the  residue.  R.  6  Co.  1.  a. 
R*  8  Co.  105.  b. 

Or,  by  service  of  a  hawk  annually  ;  for  an  entire  annual  service  shall  be 
multiplied,  as  well  as  casual.    R.  6  Co.  1.  a. 

So,  though  the  entire  annual  service  be  a  matter  of  profit;  as,  an  horse, 
ox,  &c.  as  well  as  where  it  is  a  hawk,  dog,  or  other  matter  of  pleasure.  R. 
8  Co.  ]  05.  b. 

So,  if  the  tenant  holds  by  a  personal  service  to  be  done  by  the  person  of 
a  Doan;  as,  the  service  of  chivalry,  to  be  sewer,  butler,  fcc.  if  the  tenant 
aliens  parceli  the  service  shall  bemultiplied,  where  it  can  be  done  without 
ureiudice  to  the  lord  ;  as,  in  service  of  chivalry,  if  it  cannot  [♦Ibe  multi- 
*^   ^  [*395][*3963 
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plied  without  his  prejadiee  ;  as,  to  be  butler,  &c,  the  service  remainsi  but 
shall  not  be  multiplied.     R*  8Co.  105»b. 

So,  in  services  for  the  public  good ;  as,  for  defence  of  the  realm,  advance- 
ment of  religion,  justice,  charity,  &c.  though  thej  are  entire,  the  act  of  the 
lord  himself  shall  not  make  an  extinguishment,  but  they  remain;  as,  if  the 
lord  purchases  part  of  the  land  held  by  chivalry,  escuage,  castle-guard,  cor- 
nage,  &c. ;  for  dMserviee  is  for  defence  of  the  realm.     6  Co.  3*  a. 

Or,  by  the  service  of  making  a  bridge,  beacon,  repairing  an  highway,  &c* 
6  Co*  3*  a. 

Or,  by  the  service  of  finding  a  preacher  in  such  a  church,  marriage  for  a 
poor  virgin,  &c.  annually.     6  Co.  2.  b. 

Or,  by  service  to  aid  the  sheriff,  to  be  high  constable,  keep  the  king^s  rec« 
ords,  &c.     6  Co.  2.  a. 

So,  a  thing  collateral  to  the  land  shall  not  be  extinct  by  unity  of  posses- 
sion ;  as,  if  an  abbot,  &c.  was  seised  in  fee  of  lands  out  of  which  tythes  are 
payable,  and  of  the  rectory  to  which  :  for  when  the  union  ceases,  the  tythes 
revive.     Vide  Dismes,  (E  9.) 

If  A»,  having  a  warren  in  the  land  of  B.,  purchases  the  land,  the  warren 
IS  not  extinct ;  but  when  he  aliens  the  land,  it  revives.     Bro.  Exting.  5. 

So,  shack  common,  or  by  reason  of  vicinage.    R.  1  Rol.  935. 1.  36. 

So,  the  privilege  of  a  manor  within  the  purlieu  of  a  chace,  to  hunt  within 
the  chase,  is  not  lost,  if  the  manor  and  chase  come  to  the  king,  who  after- 
wards aliens  the  manor.     Dy.  337.  a.     1  Rol.  935.  1.  40. 

So,  if  A.,  having  a  portion  of  tythes  out  of  the  rectory  of  B.,  purchases 
the  rectory,  the  portion  is  not  extinct.     R.  3  Rol.  161  • 

So,  a  matter  of  necessity  will  not  be  extinct,  by  unity  of  possession  ;  as, 
a  way  of  necessity.     1  Rol.  936. 1.  3.     Vide  Chimin,  (I>  4.) 

So,  if,  by  custom  in  London,  the  owner  of  a  tenement  has  a  gutter  in  a 
tenement  adjoining,  and  afterwards  purchases  the  tenement  in  which,  and 
after  that  aliens  again,  the  alienee  cannot  stop  the  gutter  ;  for  it  was  as 
necessary  afterwards  as  before.  Bro.  Exting.  60.  Per.  Cuiv  11  H.  7* 
35.  b. 

If  the  close  of  A.  ought  to  repair  the  fence  of  B.  who.  purchases  the 
close  of  A.  in  fee  and  dies,  whereby  the  closes  are  divided  between  the 
daughters,  the  prescription  continues.     Dub.  Dy.  395.  b. 

So,  a  thing  which  runs  with  the  land  will  not  be  extinct  by  unity  of  pos- 
session ;  as,  if  the  lord  purchases  land  of  the  nature  of  gavel-kind  or 
borough  English,  the  custom  remains.     11  H.  7.  35.  b. 

The  custom  of  free-bench.     Bro.  Exting.  14. 

So,  if  the  lord  purchases  part  of  the  land,  where,  by  custom,  an  heriotis 
due  upon  the  death  of  every  tenant,  the  heriot  shall  not  be  extinct.  Co.  L. 
149.  b.     8  Co.  106.  b. 

So,  where  a  lessor  has  land  by  contract  from  an  under-lessee,  no  rent 
shall  be  suspended  contrary  to  the  agreement  of  the  parties ;  as,  if  A. 
leases  to  B.  for  twenty-^one  years,  rendering  30/.  per  annum,  and  B.  leasea. 
to  C.  rendering  no  rent  for  ten  years,  and  C.  assigns  his  term  to  A.,  the 
rent  of  B.  shall  not  be  suspended  or  apportioned,  but  he  shall  pay  30/.  per 
annum  as  before.     R.  3  Lev.  143. 
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Vide  C^ASE,  (R  3.) 
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SWEARING. 

Vidtt  JosTicES  or  Peace,  (B  23.) 

SYNONIMOUS  WORDS. 

Vide  Covenant,  (D  2.) 

TAIL. 

Vide  Estates,  (B  1,  &c«)  and  the  several  titles  referred  to  Onder 

Tenant  in  tail. 

TALLAGE. 

Vide  Ancient  Demesne,  (F  3.) — Parliament,  (H  9,  &c.) 

TARDE. 

Vide  Retorn,  (D  1 .) 

TAXES. 

Vide  Chancert,  (4  T.) — ^Parliament,  (H  9,  &c.) — Scotland,  (D  8.)-^ 

Sewers,  (E  1 ,  &c.) 

TEMPORAL  COURTS. 

Vide  DiSMES,  (M  5.) 

TEMPORAL  JURISDICTION. 

Vide  Heeest,  (B  4.)— Prsrooativb,  (D  28,  &c.) 

TEMPORAL  LORDS. 

Vide  pARLiAirtNT,  (D  3.— G  10.) 

TEMPS. 

(A)  TIME }  HOW  COMPUTED ;  INCLUSIVE  OR  EXCLUSIVE, 

p.  399. 

[•](B  1.)  OF  WHAT  TIME  THE  LAW  TAKES  NOTICE,  p.  399. 

(B  1.)  Of  a  year  and  a  day.  p.  300. 

S\  2.)  Of  the  calendar,  p.  400. 
3.)  De  die  dommico.  p.  401. 


(C)  WHAT  ARE  THE  TERMS. 

C  1.)  Hilary  term.  p.  403. 

\G  i.)  Easter  term.  p.  403.  ^^^^ 


? 
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(C  3.)  Trinity  term,  p-  403. 

(C  4.)  Michaelmas  term.  p.  404. 

(C  6.)  Dies  nonjuridici.  p.  404. 

(C  6.)  What  things  are  lawful  upon  them.  p.  405. 

(C  7.)  The  term  is  only  one  day : — ^In  wnat  respects^ 

p.  405, 
(C  8.)  In  what  not.  p.  406. 

(D)  REASONABLE  TIME.  p.  406. 

(E)  WHEN  NIGHT  IS  UNSEASONABLE,  p.  406. 

(F)  WHEN  NOT.  p.  406. 

(G)  TIME  OF  LIMITATION.  406. 

(G  I.)  In  actions  real; — ^When  reduced  to  sixty  years. 

p.  406. 
(G  2.)  When  to  fifty  years,  p.  408. 
(G  3.)  When  to  forty  years,  p.  408. 
(G  4.)  Wh«n  to  thirty  years,  p.  408. 
(G5.)  When  to  twenty  years,  p.  409. 
(G  6.)  In  actions   personal  : — ^When    to    six   years. 

p.  410. 
G  7.)  When  to  four  years,  p.  411. 
G  8.)  When  to  two  years,  p.  411. 
(G  9.)  What  cases  are  not  Within  the  statutes  of  limita* 

tions : — Such  as  may  not  i^U  within  the  time 

limited,  p.  412. 
(G  10.)  In  which  seisin  is  not  traversable,  p.  413* 
(GIL)  Actions  for  discharge,  &c.  p.  413. 
(G  12.)  Prescription  in  discnarge.  p.  414. 
(G  13.)  Or  by  que  estate,  p.  414. 
(G  14.)  Arowcy,  &c«  not  for  rent  or  suit.  p.  414. 
(G  15.)  Actions  jipon  specialty,  &c.  p.  416. 
(G  16.)  Action  by  an  infant,  &c.  p.  416. 
(G  17.)  Or  brought  within  a  year  after  judgment  or  out* 

lawry  reversed,  p.  417. 
[*](G  18.)  Or  where  promise  or  provision  is  made  for 

payment,  p.  417. 
(G  19.)  Pleading  the  statute  of  limit«tions»  and  tlie  effect 

of  the  statute,  p.  417. 

(A)  TrME;  HOW  COMPUTED;  INCLUSIVE  OR  EXCLUSIVE. 

How  the  year,  month,  day,  shall  be  computed,  vide  Ann. 
When  by  the  calendar  or  lunar  month,  vide  Ann. 
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Ti$ne;  haw  computed;  mcbmve  or  exclusive.         S07 

I  A  month,  in  law,  is  a  lunar  month,  or  38  days,  unlesd  otherwise  ex- 
pressed: But  it  seems,  that  this  rule  does  not  apply  to  bills  of  exchange 
and  promissory  notes ;  so  that  in  the  computation  of  time  in  relation  to- 
these  instruments,  a  month  is  construed  to  mean  a  calendar  month.  Lef- 
fingwellv*  White,  1  Johns.  Cas*  100,  Loring  i?.  Hailing,.! 5  Johns.  Rep* 
120.  Vide  Hunt  v.  Holden,  3  Mass.  Rep.  170.  in  nota»  Avery  v.  Pixley, 
4  Mass.  Rep.  460.  contra^  ut  semb.  Vide  also,  Commonwealth  r.  Cham- 
bre,  4  Dall.  144.     Moore  v.  Houston,  3Serg.  &  Rawie,  160.  \ 

If  a  thing  be  limited  to  be  done  within  such  a  time  after  such  a  fact,  thc^ 
day  of  the  fact  shall  be  taken  inclusive;  as,  where  the  st.  27  Eiiz.  18« 
requires  an  action  against  the  hundred  within  a  year  after  the  robbery,  the 
day  of  the  robbery  shall  be  included  within  the  year.  Per  two  J.  one  cont. 
Hob.  139.  2  Rol.  520.  I.  47.  [Vide  Doug.  465.  Vidfe  Hundred,  (C  4.) 
Vide  3  T.  R.  623.  ace] 

{  When  time  is  to  be  computed  from  an  act  dont^  the  day  on  which  the 
act  is  to  be  performed,  is  included  \  because  the  act  is  the  iermu$  a  quo  the 
computation  is  to  be  made,  and  in  contemplation  of  law^  there  can  be  nor 
fraction  of  a  day. 

The  only  exception  to  this  rule,  it  seems,  is  in  relation  to  bilk  of  ex^ 
change. 

And  where  ^the  expression  is,  from  thi  date^  the  rule  seems  to  be,  that  if 
a  present  interest  is  to  commence  from  the  date,  the  day  of  the  date  is  in- 
cluded, but  if  it  is  used  merely  to  fix  a  terminus,  the  day  is  excluded.  Pier- 
pont  V.  Graham,  MS.  Rep.  Whart..Dig.  Penn.  Rep.  168.  Vide  Hampton 
9*  Erenzeller,  2  Browne,  18.  } 

[The  word  "  from,''  or  "  after,"  may  mean  either  in  or  exclusive,  Cowp^ 
714.     Lofil.  276.,  hut  prima  facie  is  inclusive.     Dougl.  463.] 

[So,  when  the  law  requires  that  a  month's  notice  of  an  action  shall  be 

S'ven,  the  month  begins  with  the  day  on  which  the  notice  is  served.  3  T« 
.  623.] 

^So,  where  the  st.  21,Jac*  1.  2.  19.  s.  2.,  enacts  that  a  trader  lying  ijpL 
prison  two  months,  lunar,  after  an  arrest  for  debt,  shall  be  adjudged  a  bank- 
rupt, the  day  of  the  arrest  is  included.     3  East,  407.] 

[A  permit  for  the  removing  of  wine  from  one  place  to  another  under  the 
stat.  26  Geo.  3.  c.  59.  s.  30.  &  35.,  dated  nine  o'clock  in  the  morning  one 
day,  and  giving  the  party  one  hour  for  removing  it  out  of  A.'s  stock,  and 
two  days  more  for  delivering  it  into  B.'s  stock,  expires  at  ten  in  the  morning 
of  the  second  day  after  it  is  granted.     5  T.  R.  255.] 

But  where  it  is  limited  within  such  a  time  after  the  date  of  a  deed^  &c. 
the  day  of  the  date  shall  be  taken  exclusive  ;  as,  a  protection  shall  be  for  ^ 
year,  exclusive  of  the  day  of  the  date.     Hob.  1 39. 

By  the  st.  27  H  8.  16.  it  is  sullicient  if  a  deed  be  inrolled  within  six 
months,  exclusive  of  the  day  of  the  date.  Hob.  139.  Vjde  Bai^ain  and 
Sale,  (B  8.) 

[In  temporal  cases,  time  is  computed  by  lunar  months  ;  in  ecclesiastical| 
by  solar.     1  Bl.  Rep.  450.] 

[Therefore  a  month's  time  to  plead,  is  a  lunar  month.  Ibid..  Dou^ 
463.] 

When  the  commencement  of  a  lease  is  exchisire  of  the  date  or  not,  vide 
Estates,  (G  8.) 
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(B)  OF  WHAT  TIMES  THE  LAW  TAKES  NOTICE. 

(B  1.)  Of  a  year  and  a  day. 

l^be  law  takeft  notice  of  the  commencement  and  course  of  the  year, 
and  all  times  whieb  depend  uponr  the  caflendar*  Vide  post,  (B  2.)  Vide 
Ann. 

So,  of  the  comm^ttcemenf  and  tni  of  the  term.     1  Sid.  304. 

And,  therefore,  if  there  be  a  promise  upon  forbearance  till  Easter  term ; 
it  is  sufficient  to  say,  that  he  forebore  accordingly,  without  saying  what  day 
(hat  was.     R.  2  Cro.  548. 

[*l{Attbough  the  law  does  not  in  general  allow  of  the  fraction  of  a  day, 
yet  it  admits  it  in  caS6s  where  it  is  necessary  to  distinguish.  3  Burr. 
1434.] J  Vide  Portland  Bank  v.  Maine  Bank,  11  Mass.  Rep.  S04»  Hamp* 
ton  V.  Erenzeller,  3  Browne,  1 8.  | 

[The  day  may  be  divided  to  answer  the  real  ends  of  justice.     Dyer,  345. 
k.  655.     3  Wils.  274.     3  Burr.  1 241 .  1 434.] 

[And  there  is  no  reason  why  the  rery  hour  may  not  be  divided,  where 
it  is  necessary,  and  can  be  done ;  for  it  is  not  like  a  mathematical  point 
which  cannot  be  divided.     3  Burr.  1434.} 

(B2.}  Of  the  calendar. 

So,  the  judges  may  take  notice  of  the  calendar;  as,  if  an  inferior 
court  be  held  16th  February,  the  court  may  take  notice  by  the  almanac  that 
it  was  upon  a  Sunday,  without  trial  by  the  country.  R.  Cro.  £1.  227.  1 
Leo.  328. 

So,  of  moveable  feasts  as  well  as  immoveable,  and  the  course  of  the 
moon,  upon  which  they  depend,  the  court  will  take  notice  by  the  al- 
manac ;  for,  without  that,  they  do  not  know  the  one  or  the  other.  Mod. 
Ca.  160.  196. 

So,  the  calculation  of  Easter.     Mod.  Ca.  1 96. 

So,  if  a  court  be  alleged  die  Mercur.  3  die  M»  where  the  3  dies  M.  was 
diesLuna^  it  is  error.    R.  1   H.  7.  12.  b. 

Or,  die  Jovis  super  festum  S.  Andres^  where  that  feast  was  die  Veneris^  1 
H.  7.  12.  b. 

But  where  a  time  is  mentioned,  not  fixed  by  the  calendar,  it  ought  to  be 
specially  averred ;  for  otherwise  the  court  does  not  take  notice  of  it;  as,  if 
aleetbe  alleged  18th  April,  though  that  be  within  a  month  after  Easter, 
yet  the  court  need  not  take  notice  of  a  moveable  feast.     Jon.  301. ' 

If  a  breach  of  covenant  be  alleged  20th  June,  they  need  not  take  notice 
whether  it  be  within  Trinity  term  ;  for  the  end  and  commencement  of  Trin- 
ity and  Easter  terms  not  being  fixed  by  the  calendar,  the  court  need  not 
take  notice  of  them.     Semb.  1   Sid.  308.     R.  per  three  J.  Cro.  RK  210. 

If  a  writ  of  hiquiry  be  returnable  die  Lunce  posi.  15  Hilar.j  and  executed 
27th  January,  the  eourt  need  not  examine  whether  it  be  before  or  after  the 
return.     R.  Cro.  Car.  53. 

So,  though  it  has  a  relation  to  a  time  known  by  the  calendar ;  as,  if  a 
man  promise  payment  at  Whitsuntide  fair,  in  assumpsit  after  Whitsuntide^ 
it  must  be  averred  that  Whitsuntide  fair  is  passed,  otherwise  it  is  error  ;  for 
the  court  does  not  take  notice  of  it.     R.  1  Rol.  29. 1.  45. 

So,  where  the  calendar  shows  the  time,  the  court,  after  execution^  done, 
need  not  consult  it  to  avoid  the  debt,  though  they  will  examine  it  before 
execution.     2  Jon.  228. 
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Yet  thej  may  take  notice^f  it  be  mentiooed  ore  tenusj  as  well  as  if  it 
W96  .^.ssigne d  upon  the  record.     Mod.  Ca.  196. 

fBy  St.  24  Geo.  3.  c.  23.  the  calendar  is  correctedi  and  new  style  estab- 
lished. The  year  175i  to  begin  1st  January  1752,  and  the  day  after  the 
2d  Soptember  1752  to  be  accounted  the  14th  September.]  -• 

[The  25  G.  2.  c.  30*  provides  that  the  time  for  opening,  using,  enclosing, 
ana  shtittin;;  up  lands  and  grounds  used  for  common  of  pasture  or  other 
purposes,  for  the  paying  of  rents  and  other  payments,  and  for  the  doing  of 
other  things,  if  such  times  are  depending  on  any  moveable  [^Jfeast,  shall  be 
computed  according  to  (he  new  calendar.  But  this  act  shall  not  abridge, 
enlarge,  confi'-ra,  or  alter,  the  title  of  any  person,  or  any  body  politic,  to  any 
such  lands,  except  as  to  the  new  computation  of  time  when  thb  enjoyment 
of  such  right  shall  commence.] 

(B  3.)  De  die  Dominieo. 

rOig.  Sunday."} 

The  award  of  any  judicial  process  upon  a  Sunday  is  void.     Jon^  156. 

So,  the  entry  of  any  judgment  upon  record.     Jon.  156. 

So,  ifjudgment  be  given  upon  a  Sunday  in  an  inferior  courts  it  will  be 
void.     R.  Cro.  El.  227.     1  l.eo.  328.     3  Burr.  1595.     I  Pl.  496.  526. 

So  the  return  of  a  writ  by  a  sheriff.     R.  Mod.  Ca.  148.  159.  106. 

[A  writ  of  enquiry  executed  on  a  Sunday  is  naught,  and  advantage  may 
be  taken  of  it  on  writ  of  error,  though  not  assigned  for  error.     Fort.  373.} 

{  So,  a  verdict  delivered  after  twelve  oVIock  on  Sunday  morning,  will 
be  set  aside.     Shaw  v.  M'Combs,  2  Bay,  232.  | 

[If  the  vouchee  die  on  the  return  day  of  the  writ  of  summons  falling  on 
a  Sunday,  the  recovery  will  not  be  good.     1  Bl.  Rep.  526.] 

So,  now  by  the  st.  29  Car.  2.  7.  if  any  on  the  Lord's  day  serve  or  execute 
process,  warrant,  order,  judgment,  or  decree,  (except  for  treason,  felony  or 
breach  of  the  peace,)  it  shall  be  void  to  all  intents,  as  if  done  without  process, 
warrant,  &c. 

And  therefore  false   imprisonment  lies  for  it.     1  Sal.  78.     5  Mod.  95. 
\  Vide  Rob  v.  Moffat,  3  Johns.  Rep.  257.   Fox  v.  Abel,     2  Conn.  Rep. 
541.  { 

£And  it  cannot  be  made  good  by  any  subsequent  waiver  of  the  defendant, 
by  his  not  objecting  till  after  a  rule  to  plead  given.     3  East,  155.] 
'  £A  service  of  notice  of  declaration  is  bad,   though  the  defendant  aceept  it, 
knowing  it  to  be  irregular.     1  H.  Bl.  628.     Vide  3  East,  155.] 

And  prohibition  to  the  spiritual  court,  if  the  proceeding  be  upon  process 
issuing  from  thence.     Semb.  5  Mod.  449. 

fAndone  who  is  convicted  on  a  penal  statute  cannot  be  apprehended  on  a 
Sunday  for  the  forfeiture.     1  T.  R.  265.] 

[Service  of  notices  not  allowable  as  to  those  on  which  rules  are  made  -, 
thus,  notice  of  plea  filed.  8  East,  547.  Nor  can  service  of  notice  of  dec- 
laration be  on  the  preceding  Saturday,  where  the  cssoign  falls  on  Sunday. 
2  N.  H-  75.] 

But  before  the  st.  29  Car.  2.  7.  all  ministeral  acts  upon  a  Sunday  were 
lawful,  though  not  judicial ;  as,  an  arrest  by  an  officer  upon  process.  R.  9 
Co.66.  b.     2  Cro.  280.     Godb.  280.     2  Bui.  72. 

So,  by  the  st.  29  Car.  2.  7.  execution  of  process,  warrant,  &c,  m  cases  of 
treason,  felony,  or  breach  of  the  peace,  is  qltpwed. 

And  execution  of  a  warrant  of  justices  of  peace  for  good  behaviour  is  law- 
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fill  within  this  exception.    R.  Ray.  250.  Befell  the  statute  it  was  held  cei^t. 

Cro.  Car.  602.  .  ,  i         « 

So,  an  information  may  be  exhibited  on  a  Sunday  upon  a  special  law.    R. 

Jon.  156.  .  .  , 

So,  if  a  defendant  arrested  on  a  Saturday  escapes,  he  may  be  retaken  up- 
on the  Sunday ;  for  that  ie.not  an  execution  of  process,  but  a  continuance  of 
4he  former  imprisonment.     Mod.  Ca.  231. 

[A.  was  arrested  at  the  suit  of  B.,  and  discliaiigcd,  the  sheriff  not  knowing 
-that  there  was  a  detainer  in  his  office  at  the  suit  of  C. ;  on  the  [*]Sunday 
following  be  was  arrested  at  C's  suit,  and  discharged  by  the  court  by  virtue 
of  the  Stat.  29  Car.  2.  c.  7.  s.  6,  it  being  considered  as  an  original  taking. 

6  T.  R.  25.] 
.  So, bail  may  seize  their  principal  on  a  Sunday.     Mod.  Car.  231. 

[But  sherifPs  bail  cannot  take  the  defendant  on  a  Sunday,  in  order  to  sun- 
Fender  him.     2  Bl.  Rep.  1 273.] 

So,  a  person  may  be  taken  upon  an  escape- «rarrant  on  that  day ;  for  it  is 
in  the  nature  of  a  taking  upon  fresh  suit.  R.  6  Mod.  95.  2  Ld.  Raym^ 
1028.     2  Salk.  626.     3  Salk.  148.  S.  C. 

[A  person  may  be  arrested  on  a  Sunday  on  an  attachment  for  a  rescue. 

Willes,  459.]  • 

f  A  person  may  be  arrested  on  Sunday,  on  Lord  Chancellor's  warrant,  on 
an  order  of  commitment  for  contempt ;  for  he  is  considered  as  in  custody 
from  the  time  of  making  the  order,  and  the  warrant  is  directed  to  the  gaoler^ 
and  is  in  the  nature  of  an  escape-warrant.  Semb.  1  Atkyns,  55.  1  T.  R. 
265.] 

[A  person  may  surrender  voluntarily  on  a  Sunday.     Ibid.] 

[Process  on  an  indictment,  an  attachment  for  a  contempt  may  be  served 
on  a  Sunday.     Ibid.] 

[A  man  may  be  taken  on  attachment,  for  non*performance  of  an  awards 
on  a  Sunday.     Ibid.  1  T.  R.  266.  contra.] 

[A  rule  nmforan  attachment  for  non-payment  of  money  pursuant  to  the 
master's  a//oca^t/r,  cannot  be  served  on  a  Sunday.     8  T.  R.  86.] 

So,  a  proclamation  upon  summons  may  be  made  on  a  Sunday,  according 
to  the  statute  31.  El.  3.     Semb.  per  Holt,  5  Mod.  449. 

So,  a  citation  out  of  the  spiritual  court  may  be  published  at  the  door  of 
the  church  on  a  Sunday,  according  to  the  usage  of  the  court,  though  it  can* 
not  be  served  iipon  the  person.  Semb.  per  Holt.  5  Mod«  450.  Garth. 
504. 

So,  hue  and  cry  maybe  made  upon  a  Sunday.     R.  Godb.  280. 

And  if  the  hundred  refuse  to  make  it,  they  shall  be  punished  for  the  neg- 
lect.    Per  three  J.  Mont.  cont.    Godb.  280. 

[So,  parliament  may  sit  on  a  Sunday,  as  it  did  Oct.  26th,  1760,  on  thede« 
mise  of  the  king.     1  Bl.  Rep.  499.1 

By  the  st.  1  Car.  c.  1.  continued  by  the  st.  3  Car.  4.  and  16  Car.  4.  if  any 
assemble  on  the  Lord's  day  out  of  his  parish  for  sports,  or  in  his  parish  use 
bearer  bull-baiting,  interludes,  or  unlawful  pastimes,  if  convicted  by  any 
justice  of  peace,  on  view,  by  confession,  or  one  witness,  in  a  month,  be  shall 
forfeit  3^.  4r/.  for  every  oflfcnce,  to  be  levied  by  distress  and  sale,  &c. ;  and 
Tor  want  of  distress,  be  set  in  the  stocks  three  hours. 

[Penalty  for  opening  certain  houses  of  amusement  on  a  Sunday.  21  C. 
d.  c.  49.] 

By  the  st.  1  Jac.  22,  shoemaker,  &c.  who  chows  for  sale  any  shofs,  hoots. 
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&c«  on  Sanday,  shall  forfeit  Ss.  4d*  for  every  pair,  and  the  valae  to  be  reeov- 
efed  by  action,  &c* 

By  liie  8t.  3  Car*  c.  1.  continued  by  (best.  16  Car.  4.  if  a  butcher,  or  any 
lor  him, by  his  privityt  kill  or  sell  any  victuals  on  the  Lord'3  day,  and  be  c  on- 
victedinsix  months,  on  view  of  a  justice  of  peace,  by  confession,  or  two  wit- 
nesses before  any  justice  of  peace,  he  shall  forfeit  6s.  Sd^  for  every  offence, 
to  be  levied  by  distress  and  sale,  &c.  or  by  information,  [*]biil,  &c.  in  a 
court  of  record  of  a  corporation,  or  in  sessions,  to  the  use  of  the  poor* 

[Selling  meat  on  Sunday  no  offence  at  common  law ;  therefore  indictment 
must  be  contra  formam,  &c*     Str*  703*] 

By  the  st*  3  Car*  c*  1*  a  carrier,  wagoner,  carman,  or  drover,  or  any  for 
him,  travelling  with  horse,  wagon,  cart ,  or  cattle,  on  the  Lord's  day,"shall 
forfeit  2O5*,  to  be  levied  ut  supra* 

So,  by  the  st.  29  Car*  2*  7*  a  horse-courser. 

[Baking  dinners  for  customers  is  not  an  exercise  of  one's  calling*  5  T.  R. 
449J 

SOne  penalty  only  in  the  compass  of  a  day  is  incurred  by  exercising  one's 
ing.     Cowp.  640.] 

[Contracts  on  a  Sunday  are  valid,  unless  made  in  the  exercise  of  one^s 
calling*  1  Taunt.  131. J  \  Vide  contra,  Morgan  v*  Richards,  1  Browne, 
171.} 

(C)  DIES  JURIDICI* 
(C  1.)  What  are  the  terms  : — Hilary  term. 

Dies  juridici  are  within  the  four  terms  on]y.     Co.  L.  135.  a* 

The  terms  were  settled  before  the  Conquest  in  the  time  of  the  Saxons* 
PerDod*  2  Rol.  443. 

And  comprehended  all  times  of  the  year,  except  Christmas,  Lent,  Whitsun* 
tide,  and  harvest.     2  Rol*  443* 

Hilary  term  antiently  began,  as  it  seems,  ocl»  Epiphan.^  which  was  the  feast 
of  St.  Hilary,  viz.  13th  January,  and  continued  till  Septuagesima,  which 
was  the  third  Sunday  before  Lent.     Dugd.  Or.  J.  90. 

But  afterwards  the  beginning  was  enlarged  till  oci.  HiL  and  the  contin- 
uance till  Lent*     2  Rol*  443* 

And  it  was  afterwards  ascertained  and  confined  to  the  four  returns  oct. 
HiL  quinden  HiL  eras.  Pur.  and  oc/*  Pur.  which  was  the  9th  Feb.  and  the 
quarto  die  post  was  the  12th  Feb.,  which  is  now  the  last  day  of  the  term* 
vide  st*  51  H.  3*     Dies  Communes  in  B.  et  in  Dote. 

(C  2.)  Easter  term* 

Easter  term  antiently  began  oci.  Paschce^  and  ended  the  day  before  the 
Visil  of  the  A«cension,  as  it  seems*     Dugd.  Or.  J.  91* 

But  afterwards  the  beginning  was  de^rred  till  quinden,  Paschce^  and  the 
end  till  the  Monday  before  Whitsuntide,  so  that  five  returns  were  contained 
in  it.  Quind.  Pas  tres  sept.  Mens,  and  5  sept.  PaschtZj  and  eras.  Ascent. 
2  Rol.  443.     Vide  the  st*  51  H*  3.     Dies  Communes* 

(C  3.)  Trinity  term. 

Trinity  term  antiently  began  creis.  Trin.^or  oct*  Pentecost,  and  continued 
tiD  the  gule  of  August,  containing  six  returns.  Cras.  oct.  quind.  Trin.  eras. 
oe/»  quind.  Joh.  Bapt.     2  Rol*  443*     St.  51  H*  3*     Dies  Communes. 
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But,  by  the  st.  33  H.  8.  31 .,  Trinity  term  shall  have  but  four  returns  only 
eras*  oct.  qxdnd.  Trinket  tres  sept.  TVtn.and  shall  commence  for  ever  on  (he 
Monday  after  Trinity  for  essoigns,  returns,  proferts,  &c.  And  full  term 
shall  begin  on  Friday  next  after  Corpus  Christu  as  before  it  began  on  the 
Wednesday. 

And  if  the  feast  of  St.  John  the  Baptist  happens  upon  the  Friday,  [^yet 
the  term  pow  b^ns  upon  the  same  day,  and  it  shall  be  dits  juridicus.  K.  2 
Cro.  16.     iRol.  39. 

(C  4.)  Michaelmas  term. 

So,  Michaelmas  term  began  antiently  ocU  Mich.^  and  continued  till  Ad- 
vent.    3  Rol.  443.     Dug.  Or.  J.  91. 

And  contained  eight  returns  oct.  qxdnd.  tres  sept.  mens.  Mich.  eras.  Am* 
mar.  eras,  oct.,  and  quind.  Martini.     St.  51  H.  3.     Dies  Communes. 

But,  by  the  st.  16  Car.  1.  6.,  Michaelmas  term  shall  be  restrained  to  the 
six  last  returns  only,  and  shall  commence  on  the  quarto  di^  post  tres  sept. 
Mich.y  unless  it  be  Sunday,  and  then  on  the  morrow. 

[By  Stat.  34  G.  3.  c.  48.  it  contains  only  four  returns,  crah:  Om.  Anim. 
eras.  Mart,  act,  S.  Mart,  and  quind.  S.  Mart,  and  begins  on  the  fourth  day  of 
the  morrow  of  All-Souls,  (6  November).] 

[In  the  eye  of  the  law  the  essoign  day  is  for  many  purposes  the  first  day  of 
the  term  ;  the  quarto  die  post  is  only  an  indulgence.     3  T.  R«  185.] 

How  the  term  may  be  adjourned  by  writ  of  adjournment,  and  the  eflect  of 
it.     Vide  Adjournment,  (A  1,  &c.) 

(C  5.)  Dies  nanjuridici. 

But  by  the  law  of  the  church  and  the  laws  of  Edward  the  elder,  Knute^ 
Edward  the  Confessor,  and  H.  ]  •  judicia  etjuramenta  were  prohibited  (where- 
by all  proceedings  in  law  are  comprehended)  ab  Adventu  Domini  usque  oct. 
Epiph.,  a  septuagesima  ad  oct.  or  quind.  Paschce,  ab  Ascensione  Domini  ad 
vet.  Pentecost,     Dugd.  Op.  J.  89.     Wilk.  L.  Angl.  Sax.  197. 

And  by  the  laws  of  Edward  the  Confessor,  the  prohibition  Was  extended 
diebus  4  temporum,  omnibus  Sabbathis  ab  hora  tertia  post  meridiem  tota  die 
sequente  usque  diem  Luna,  vigiliis  S.  Mar.,  S.  Mich.,  S.  Joh.  Bapt.^  Aposto^ 
lor.  omnium  etSanctor.     Dugd.  Or.  J.  90.     Wilk.  L.  Angl.  Sax.  197. 

And  by  the  canon  law,  from  Advent  to  the  Utas  Epiphan.^  a  Septua* 
gesimaadUlas  Paschce,  in  the  days  of  the  four  times  of  the  great  letanieSf 
of  the  rogations,  the  week  of  Pentecost,  (he  time  of  cutting  corn  or  vintage, 
which  lasts  from  St.  Margaret  (which  was  13th  July)  till  quind.  Mich.  2 
Inst.  364. 

And  therefore  now  Dies  Dominicus^  though  it  be  in  term,  is  ikoidits  juri" 
dieus.     Co.  L.  135.  a. 

Nor,  in  Hilary  term,  the  day   of  the  purification  of  the  blessed  Virgin 

Mary,  in  Easter  term,  the  feast  of  the  Ascension,  in  Trinity  term,  the  feast 

of  St.  John  the  Baptist,  except  when  it  falls  on  the  first  day  of  the  temn, 

in  Michaelmas  term.  Ail  Saints  and  All  Souls.     [Since  the  st.  34  G.  3.  48. 

these  days  are  not  within  Michaelmas  term.]     Co.  L.  135.  a.     2  Cro.   16. 
2  Inst.  365. 

[On  39th  May,  restoration-day,  only  one  judge  comes  dowti,  and  business 
is  not  usually  done ;  but  it  may,  and  it  being  the  last  common  paper«day  in 
P.  7  G.  3.  the  one  judge  went  through  the  paper,  or  the  parties  could  Bot 
have  had  their  judgment  that  term.    4  B.  Af.  2089.1 
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[The  99(h  May  is  not  a  holiday  in  any  of  the  hw-offices,  and  consequently 
DO  officer  can  take  an  extraordinary  fee  for  business  done  on  that  day.  7 
T.  R.  336.] 

r|H[St«  Barnabas'  day  no  holidy  at  the  seal-office.     3  BK  Rep.  1314.] 

[The  only  allowed  holidays  are  Candlemas,  the  Ascension,  and  St.  John 
the  Baptist.     Ibid.     Vide  1 186.] 

But  the  chancery  is  always  open. 

So,  the  exchequer  may  sit  upon  a  Sunday,  or  out  of  term.     Mad.  551 . 

(C  6.)  What  things  are  lawful  upon  them. 

Yet  by  thest*  W.  1.  51.  it  is  enacted,  that  assizes  of  novel  disseisin,  mort 
cT  anceslorj  and  darrein  presentment,  shall  be  taken  in  Advent,  SeptuagesU 
ma^  or  Lent,  as  other  inquest. 

So,  where  by  custom  the  court  of  a  lord  is  to  be  held  every  Monday,  if  it 
falls  upon  Christmas,  or  new  year's  day,  which  are  not  juridici,  yet  the 
court  may  then  adjourn. 

So,  if  the  county  court  happens  upon  such  a  feast,  they  may  elect  knights 
for  parliament. 

But  an  award  of  judicial  process,  or  entry  of  a  judgment  upon  such  a  day, 
is  void.    Jon.  156.     Vide  ante,  (B  3.) 

[Bail  above  may  be  put  in.     5  T.  R.  1 70.] 

(C  7.)  The  term  is  only  one  day :— In  what  respects. 

The  term,  regularly,  is  esteemed  as  one  day  ;  and  therefore  if  a  deed  be 
alleged  to  be  inrolled  in  such  a  term,  it  shall  be  intended  the  first  day.  R. 
4  Co.  71.  a. 

If  judgment  be  given  in  full  term,  it  relates  to  the  first  day  of  the  term. 
R.  1  Bui.  35. 

And  the  first  day  is  the  es5ome-day,  for  the  quarto  die  post  is  a  day  of  grace. 
R.  1  Bui.  35. 

And  therefore,  inspection  of  an  infant  may  be  upon  the  (^^m/te-day,  and 
judgment  upon  it.     R.  1  Bui.  35. 

So,  a  judgment  relates  to  the  first  day,  though  a  day  be  assigned  for  argu* 
ment  at  a  day  subsequent.     R.  1  Bui.  69« 

{Sittings  after  term  are  reckonedas  one  day  only.     4  T.  R.  590.] 

(0  8.)  In  whatnot. 

But  where  the  day  is  material,  it  may  be  alleged  that  the  thing  was  done 
such  a  day  in  the  term.     4  Co.  7 1  • 

Aft,  if  there  be  an  award  20lh  May,  that  all  proceedings  in  an  action  shall 
cease ;  it  may  be  alleged,  that  the  party  afterwards  proceeded  and  had  judg- 
ment, though  the  judgment  relates  to  the  first  day  of  the  term,  which  was  be« 
fore  the  award  made.     Per  Poph.     Yel.  35. 

So,  the  quarto  die  post  is  the  full  term,  and  the  day  for  appearance  of  the 
parties.     1  Bnl.  35. 

And  there  shall  be  no  judgment  against  a  defendant  upon  his  default  till 
the  quarto  die  post.     R.  1  Bui.  35. 

So,  proclamations  upon  a  fine  must  be  in  full  term ;  for  the  pleas  are  to 
cease.     1  Bui.  34. 

[if  money  is  paid  between  the  first  day  of  term,  and  the  day  on  which  a 
latitat  18  sued  out,  plaintiff  shall  enter  a  special  memonuidum,  and  it  shall  be 
as  of  the  day  of  the  return  of  the  writ.    B.  R.  H.  1 4 1 .] 
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[Plaintiirmay  shov\r  the  true  commencement  of  an  action,  contrary  to  tbe 
fiction  of  law,  eveiiin  penal  actions.     3  B.M.  124K] 

[*][lf  there  is  no  special  memorandum,  he  may  shoW  by  the  writ  that  the 
action  was  commenced  after  the  time  to  which  the  bill  relates*  3  B«  M* 
1 24 1 .] 

[The  defendant's  dying  before  (he  actual  day  of  trial  at  the  sittiDgs  in 
term  abates  (he  suit.     3  6.  &  P.  549.] 

[Where  a  party  dies  after  the  commission  day,  and  before  the  trial,  the 
verdict  is  good.     7  T.  R.  3t.3 

(D)  REASONABLE  TIME. 

What  shall  be  reasonable  time,  the  justices  are  to  determine. 
[^^  Reasonable  time"  is,  in  its  nature,  a  definite  period.     2  M.  &  S.  dd."] 
[And  is  implied  by  a  statute  where  no  time  is  specified  for  performance  of 
an  act  enjoined.     2  M.  &  S.  43.] 

(E)  WHEN  NIGHT    IS  UNSEASONABLE. 

Summons  in  a  real  action  ought  not  to  be  after  the  setting  of  the  sun.  R. 
Cro.  El.  42. 

Nor  a  demand  of  rent. 

(F)  WHEN  NOT. 

But  an  arbitrament  made  in  the  night  is  good.     R.  Cro.  El.  42. 
So,  livery  of  seisin  upon  a  feoffment.     Cro.  El.  43. 

(G)  TIME  OF  LIMITATION. 
[(G  1.  a.)  General  rules.} 

[The  statute  of  limitation  always  receives  a  strict  construction  ;  therefore 
presumptions  are  against  adverse  possession  as  between  privies.  2  B.  &  P. 
542J 

[The  rule  (hat  a  statute  limitation  continues  to  run  after  it  has  once  com- 
menced, notwithstanding  a  subsequent  disability,  applies,  without  exception, 
to  all  the  statutes  of  limitations,  therefore  to  the  statute  4  Hen.  7.  c.  24. 
4  T.  R.  300.]  I  Vide  Peck  v.  Randall,  1  Johns.  Rep.  165.  Jackson  v. 
Wheat,  18  Johns.  Rep.  40.  Demarest  v.  Wynkoop,  3  Johns.  Cb.  Rep. 
129.  Mooers  v.  White,  6  Johns.  Ch.  Rep.  360.  Dow  v*  Warren,  6  Mass. 
Rep.  328.  Bunce  r.  Wolcott,  2  Conn.  Rep.  27.  overruling  Saofordv* 
Eaton,  2  Day,  523.  Griswold  v.  Butler,  3  Day,  227.  Rogers  v.  Hillhooae, 
3  Conn.  Rep.  398.  Hall  v.  Vandegrift;,  3  Binn.  374.  Walden  o.  Gratz's 
heirs.     1  Wheat.  292.     Fitzhugh  r.  Anderson,  2  Hen.  ^  Munf.  289. 

There  is  no  saving  in  the  statute  of  limitations,  for  any  disability  in  the  heir, 
supervenient  to  the  disability  of  the  person  tO  whom  the  right  of  entry  fint 
accrued.     Griswold  v.  Butler,  ut  svpra.  \ 

[Where  an  ancestor  died  seised,  leaving  a  son  and  daughter  infantSi  and 
the  son  still  an  infant,  went  abroad,  and  there,  as  was  fonnd  by  the  jury,  died 
under  age;  held,  (hat  the  daughter,  under  the  statute  of  limitation,  had  only 
ten  years  after  coming  of  age,  or  (wenty  years  after  the  death  of  the  ancestor 
to  bring  an  ejectment.     2  Smith,  236.    6  East,  80.]      }  Vide  Jackson  v, 
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WhUIock,  1  Johns.  Cas.  213.    Per  Kent,  J.    Jackson  r.  Coles,  20  Johns. 
Rep.  30t.  I 

[The  rights  of  those  persons  who  are  under  disabilities,  and  of  their  heirs, 
are  saved  as  long  as  the  disabilities  continue^  and  five  years  after,  bat  no 
loneer.    2  H.  Bl.  584.] 

[The  disability  of  one  parcener  at  the  time  of  descent,  will  not  prevent 
the  statate  of  limitation  operating  on  the  interest  of  her  co-parcener.  2  Taunt 
441.]      {  Sanford  v.  Button,  4  Day,  310. 

So^  of  tenants  in  common.     Bryan  v.  Hinman,  5  Day,  211. 

So,  of  Joint-tenants.     Marstelier  v.  M'Clean,  7  Cranch,  156.  }  ^ 

[If  a  lease  contain  a  proviso  for  re-entry  for  condition  broken,  and  the 
lessee  commit  a  forfeiture,  and  afterwards  continue  in  possession  under  the 
lease  for  more  than  twenty  years,  without  subsequently  doing  any  act  to  ac- 
knowledge a  tenancy,  the  entry  of  the  lessor  will  not  be  [*]barred  at  the  ex 
pi  ration  of  the  lease,  because  be  is  not  bound  to  take  advantage  of  the  for] 
feiture.] 

{  A  remainderman  or  reversioner  cannot  make  an  effectual  entry  during 
the  continuance  of  the  particular  estate  ;  consequently,  as  to  them,  the  stat* 
Qteof  limitations  does  not  comoience  running,  until  the  determination  of  the 
particular  estate.  Jackson  t>.  Schoonmaker,.4  Johns.  Rep.^390.  Vide 
Jackson  v»  Sollick,  8  Johns.  Rep.  202.  2d.  edit. 

As  to  the  limitation  of  actions,  the  lex  fori  is  (o  be  adopted.  Nash  v« 
Tupper,  1  Caines^  Rep.  402.  IJubbell  v.  Cowdrey,  5  Johns.  Rep.  132. 
DecoQche  v.  Savetier,  3  Johns.  Ch.  Rep.  190.  Pearsall  v.  Dwieht,  2  Mass. 
Rep.  84.  Dwightv.  Clark,  7  Mass.  Rep..  515.  Medbury  v.  Hopkins,  3 
Conn.  Rep.  472. 

The  statute  of  limitations  regarding  lands,  does  not  commence  running 
until  after  the  right  of  entry  accrues.  Therefore,  where  a  feme  covert  died 
seised  of  lands,  and  her  husband,  thereupon,  became  tenant  hy  the  curtesy, 
it  was  held  that  the  statute  did  not  begin  to  run  against  her  heirs,  until  the 
death  of  the  husband.  Clark  v.  Vaughan,  3  Conn.  Rep.  191.  Vide  Hall 
9.  Vandegrift,  3  Binn.  375. 

Ko  laches  can  be  imputed  \o  the  publick  ;  and  against  it  no  time  can  run 
so  as  to  bar  its  rights.  Stoughton  v.  Baker,  4  Mass.  Rep*  522.  Vide  John« 
son  V.  Irwin,  3  Serg.  &  Rawle,  291.  Nimmo's  Exr.  v.  Commonwealth,  4 
Hen.  &  Munf.  57.  | 

(6  1.  b.)  In  actions  real :— When  reduced  to  sixty  years. 

),The  statutes  of  limitations  are  a  very  beneficial  system  of  laws,  and  of 
the  greatest  importance,  inasmuch  as  they  are  statutes  of  repose.  4  T.  R. 
308.] 

The  time  to  make  title  to  an  inheritance  is  dt  Umpore  eujus  contrar. 
memorium  hominum  nontxistii,o{  which,  vide  in  Prescription,  (A— E  1.) 
or  a  time  limited  for  such  particular  actions.     Co.  L.  1 1 5.  a. 

Before  the  st.  of  Merton,  in  a  writ  of  right,  it  was  a  tempore  regis  Henrici 
semorisj  viz.  the  beginning  of  the  reign  of  H.  1.  which  began  1  August 
1100.     3  Inst.  94. 

By  the  st.  of  Mert.  20  H.  3.  8.  a  writ  of  right  is  limited  a  iemppre  regis 
Hm  wvi  noslri,  viz.  the  coronation  of  H.  2.  which  was  20  October  1 1 54.  2 
Inst.  94. 

By  the  st.  W.  1.3  Ed.  139.  in  a  writ  of  right  none  shall  count  of  the  sei- 
sin of  his  ancestor  of  a  longer  seisin  than  of  the  time  of  king  Richard,  ua« 

VoL.   VII.  52  [*407] 


406  TEMPS. 

cle  of  king  Menry,  fadier  of  the  kiog  that  now  is,  viz.  the  reign  of  R,  I. 
which  began  7  July  1 189.     2  Inst.  238. 

^  The  limitation  a  tempore  R.  1 .  imports  the  first  day  of  bis  reign.    Co*  L. 
1 15.  a.     [2  Inst.  94.  238.     3  T.  R.  41.] 

And  now,  by  the  st.  32  H.  8.  2.  no  person  shall  maintain  any  writ  of 
right,  or  make  any  prescription,  title,  or  claim  to  any  manors,  lands,  tene« 
ments,  rents,  annuities,  commons,  &c*  or  other  hereditaments  of  the  pos- 
session or  seisin  of  any,  his  ancestor  or  predecessor,  or  allege  any  further 
seisin  or  possession  of  such  ancestor  or  predecessor,  than  within  sixty  years 
before  the  teste  of  the  same  writ,  or  before  the  said  prescription  or  title 
made. 

And  if  any  sue  such  action,  and  cannot  prove  his  ancestor  or  predeces- 
sor in  seisin,  or  actual  possession  within  the  years  before  limited,  it  the  same 
be  traversed  or  denied,  &c.  he  and  his  heirs  shall  be  barred  for  ever. 

And  therefore  in  all  actions,  which  are  of  the  nature  of  a  writ  of  right,  in 
which  the  plaintiff  or  demandant  must  count  of  a  seisin,  and  recover  any 
hereditament,  he  shall  be  barred,  if  his  ancestor  had  not  seisin  within  sixty 
years.     (VideBro.  upon  theSt.Lim.  16,  &c.) 

,    As,  in  a  nativo  habendo  ;  for  it  is  a  writ  of  right  in  its  nature,  in  which 
the  villein  shall  be  recovered.     Bro.  upon  St.  Lim.  17. 

In  a  writ  of  customs  and  services,  for  the  seigniory  shall  be  recovered. 
Bro.  upon  the  St.  Lim.  16. 

A  quod  permittat  for  estovers.     Bro.  St.  Lim.  23,  24. 

So,  if  there  be  a  plaint  in  a  coi\rt-baron,  &c.  and  the  plaintiff  makes  pro* 
testation  to  sue  in  the  nature  of  a  writ  of  right,  he  shall  be  barred,  if  there 
was  not  a  seisin  within  sixty  years.     Bro.  St.  Lim»  21. 

So,  if  there  be  an  action  in  a  court  of  antient  demesne  upon  a  writ  of  right 
close.     Bro.  St.  Lim.  22. 

So,  if  a  bishop  or  other  sole  corporation  sue  upon  a  seisin  of  his  prede- 
cessor, he  shall  be  barred,  if  the  seisin  was  not  within  sixty  years.  Bro. 
St.  Lim.  33. 

So,  if  a  man  claims  a  thing  by  prescription,  he  must  allege  seisin  of  [♦Ithe 
same  thing,  where  a  seisin  is  necessary,  within  the  time  of  limitation.  Bro* 
St.  Lim^  34,  35. 

So,  where  esplees  or  seisin  ought  to  be  alleged,  the  tonnt  ought  to  allege 
them  within  time  of  limitation.     Bro.  St.  Lim..l3. 

And  therefore,  if  they  are  alleged  in  the  time  of  the  king  then  dead,  and 
part  of  his  reign  extend  beyond  the  time  of  limitation,  it  ought  to  allege  sei- 
sin such  a  year  of  such  a  king.     Bro.  St.  Lim.  13,  14. 

And  seisin  in  law  is  sufficient  without  actual  seisin.     R«  4  Co.  10. 

(G  2.)  When  to  fifty  years. 

'  By  the  st.  Mert.  20  H.  3.  8.  brevia  mortis  antecessoris^  de  nativis,  el  de  tn- 
gressu  nor^  excedant  ultimum  reditum  domini  regis  Johannis  de  Htbemia  in 
Angliam^  viz.  the  twelfth  year  of  K.  John.     2  Inst.  94. 

And  by  the  samestat.  brevia  nova  disseisina  non  excedant  primam  trans'- 
freiationem  domini  regis  nitnc  in  Gasconiam^  viz.  5  H.  3.  2  Inst.  95. 

By  the  st.  W.  1.  39.  writs  ofmortd^  ancestor ^  cosinagejaiel,  entry  andno- 
iivis,  have  term  from  the  coronation  of  the  same  king  Henry,  and  not  before, 
viz.  28  Oct.  1  H.  3.  2  Inst.  95.  238.  Writs  of  novel  disseisin  and  miptr 
obiit  have  from  the  first  passage  of  king  Henry,  viz.  5  H.  3.  2  Inst.  95. 
238. 
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Bqt  DOW,  hj  the  st.  32  H.  8.  2.  no  person  shall  maintain  assise  oTmort  cP 
ance^/or,  eosinage,  aidy  writ  of  entry  snr  disseisin^  or  other  possessory  action 
of  the  possession  of  any  of  bis  ancestors  or  predecessors,  for  any  manors, 
lands,  &^.  of  any  further  seisin,  but  within  fifty  years  next  before  the  teste  of 
the  original* 

And  by  the  same  stat.  acire  facias  on  fines  shall  be  sued  in  fifty  years  after 
cause  of  action  fallen,  and  no(  after. 

(G3,)  When  to  forty  years. 

Soi  by  the  st.  32  H.  8.  2.  no  person  shall  make  any  avowry  or  cognizance 
^  for  any  rent,  suit,  or  service,  or  allege  any  seisin  or  possession  thereof  in  any 
ancestor,  himself,  or  any  other,  above  forty  years  next  before  such  avowry 
or  cognizance. 

^nd  therefore,  in. an  avowry  and  cognizance  for  rent  service,  or  secki  seisin 
Ijnqst  he  alleged  within  forty  years,     (Vide  JBrp.  St.  Lim.  63,  Sic.) 

And  if  seism  be  alleged  within  time,  the  defendant  n>ay  ple^d,  that  he  was 
never  seised  within  forty  years. 

And  it  will  be  a  good  plea,  though  the  tenant  make  a  feofia^ent  Qt  this  day 
to  hold  by  the  same  services  whereby  he  himself  holds  for  it  is  not  a  rent 
created  de  novo  in  certain,  but  refers  to  the  antient  rentf     Cro.  Car.  215. 

So,  if  a  rent-service  be  saved  by  an  act  of  parliament,  the  st.  of  limita- 
tions will  be  a  good  plea  ;  for  it  is  not  a  rent  created  l>y  the  statute.  Cent, 
per  three  J.  but  two  J.  acq.  and  it  was  R.  in  B.  R«  upon  error^  Cro.  Car. 
81.   214.     Jon.  233. 

But  in  an  avowry  for  rent,  the  avowant  need  not  allege  seisin  within  the 
time  limited  by  the  statute,  where  seisin  need  not  have  been  alleged  be- 
fore ;  for  it  sbaU  come  b^  plea  frpni  tlie  other  party,  if  he  wi^s  not  seised. 
Mo.  3Tt     * 

(G  4.)  When  to  thirty  years* 

So,  by  the  st.  32  H.  8.  2.  no  person  shall  maintain  any  action  upon  [*]his 
own  seisin  or  possession  above  thirty  years  before  the  teste  of  the  original. 

And  therefore  shall  not  maintain  admeasurement  of  dower  of  his  own  en- 
dowment ;  for  he  recovers  the  land.    Bro.  St.  Lim.  15. 

(G  5.)  When  to  twenty  years. 

So,  by  the  st.  32  H.  7.  2.  ^W  formedons  in  reverter,  or  remainder,  shall 
be  sued  in  fifty  years  after  title  or  cause  of  action  fallen,  and  not  after. 

And  by  the  st.  21  Jac.  16.  M  formedons  in  discender,  remainder,  or  re- 
verter, shall  be  sued  in  twenty  years  after  title  or  cause  of  action  first  fallen, 
and  at  no  time  after. 

And  therefore,  a  formedon  in  discender  must  be  sued  within  twenty  years 
after  the  cause  of  action  fallen. 

Though  it  was  not  within  the  st.  32  H.  8.  2.     4  Co.  11  .  a.     Dy.  278.  a. 

So,  by  the  st.  21  Jac.  16.  no  person  shall  make  entry  into  any  lands,  &c. 
bat  in  twenty  years  next  after  his  title  of  entry,  which  shall  first  accrue  to 
the  same  ;  and  in  default  thereof  such  person  so  not  entering,  and  his  heirs, 
shall  be  disabled  utterly  from  such  entry. 

And  therefore,  though  since  the  st.  32  H.  8.  2.  a  man  might  have  enter- 
ed after  sixty  years,  if  his  entry  was  congeable,  and  afterwards  have  main- 
tained any  possessory  action.     II.  4  Co.  1 2.  a. 

[*409J 


406  TEMPS* 

Yet  he  is  ftt  thU  day  debarred  of  bis  entry,  if  it  be  Dot  made  withiD  twen- 
ty years. 

[In  ejectment  for  mines,  plaintiff  proving  himself  lord  of  the  oianoff  and 
in  possession  of  it,  does  oot  avoid  the  statute  of  limitations,  if  defendant  haa 
been  in  possession  of  the  mines  twenty  years  ;  for  they  are  distinct  posaei* 
sions,  and  may  be  difierent  inheritances.     Str.  1 1 42.] 

And  by  the  st.  4  Ann.  16.  no  entry  or  claim  shall  be  sufficient,  unleaa  an 
action  be  pi^osecuted  within  a  year  after. 

And  the  entry  or  claim  must  be  made  apon  the  land^  unless  it  be  prevent* 
ed  by  a   special  cause.    R.  1  Sal.  285.     Mod.  Ca.  44* 

So,  a  joint'tenant  is  not  barred  by  non-entry  in  twenty  years,  if  his  com- 
panion was  in  possession.     R.  Mod.  Ca.  44. 

Nor,  one  parcener,  who  has  the  whole  by  devise,  where  the  other  parce- 
ner takes.the  profits.    H.  1  Ann.  inter  Reading  and  Roi^ton,  Sal.  423. 

So,  by  the  st.  10  &  1 1  W.  3.  14.  no  fine,  common  recovery,  or  judgment 
in  action,  real  or  personal,  shall  be  reversed  for  any  error  or  defect,  unless 
error  be  commenced  and  prosecuted  with  effect  within  twenty  years  after 
such  fine  levied,  recovery  suffered,  or  judgment  signed  or  entered  on  record. 

[A  reversioner  cannot  have  error  after  twenty  years,  though  bis  title  did 
not  accrue  till  after  the  expiration. of  them,  and  though  error  is  brought  in 
less  than  twenty  years  after  the  commencement  of  his  title.     Str.  1257.] 

[Copyholds  are  within  the  statute  of  limitations.  Moore,  410.  3T. 
R.  162.] 

[To  make  length  of  possession  a  bar  under  these  statutes,  it  must  be  a 
possession  adverse  to  the  title  of  the  true  owner,  and  not  length  of  posses* 
sion  during  a  particular  estate.    Cowp.  21 8.3 

[*]  (G  6.)  In  actions  personal : — When  to  six  years. 

So,  by  the  st.  21  Jac.  16.  all  actions  of  trespass,  detinue,  trover,  and  re« 
plevin  for  goods  and  chattels,  account,  and  upon  the  case,  (other  than  such 
accounts  as  concern  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  and  servants,)  all  actions  of  debt  without  specialty,  or  for  rent, 
(other  than  trespass  for  assault,  menace,  battery,  wounding,  or  imprisonment^ 
and  actions  on  the  case  for  slander,)  shall  be  brought  in  six  years  next  after 
the  cause  of  such  actions,  and  not  after.  Vide  Action  upon  the  Case  upon 
Assumpsit,  (D — H  6,  7.) 

And  therefore  an  action  upon  the  case  for  trover  must  be  brought  within 
six  years.     R.  3  Cro.  246.  333. 

So,  debt  for  damage  cUre  ,•  for  it  is  not  founded  upon  a  record.  R.  Ray. 
243. 

So,  account,  after  an  account  stated  between*  merchants.  Semb.  Jon. 
401. 

[The  exception  as  to  merchants'  accounts,  is  only  meant  to  prevent  di- 
viding a  running  account,  but  extends  not  to  accounts  closed  and  conclud- 
cd.     2  Vesey,  400.] 

So,  an  account  by  an  inland  merchant  against  his  factor;  for  the  excep- 
tion in  the  statute  does  not  extend  to  inland  merchants.     R.  Ca.  Cb.  152. 

So,  assumpsit  or  any  action,  except  account,  though  it  be  for  a  merchant'fl 
account.     R.  2  Mod.  312.     1  Mod.  70. 

So,  insimul  computassct,  or  indebilatus  assumpsif^  upon  an  account 
stated.  R.  per  three  J.  1  Lev.  287.  298.  2  Sand.  127.  R.  4  Mod.  105. 
2  Mod.  311. 
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So,  asiumpsii  hj  an  attorney  for  fees,  R.  3  Lev.  36  7«  P«  cont.  2  Mod. 
213.     R«  ace.  Cftrtb.  144. 

So,  aetiott  upon  tlis  case  for  an  escape,  but  not  debt,     1  Sid.  306. 

[Ab  action  of  crim.  con.  is  an  action  upon  the  ^ase,  and  the  limitation  to 
it  IB  ttx  years*    S  Smith,  486.  6  East,  387.] 

So,  assumpsit  upon  a  IhU  of  exchange,  though  it  be  between  merchant 
for  it  is  untaoiouot  to  an  account  stated.    R.  4  Mod.  1 05.     Sho.  34 1  • 

So,  the  statute  of  limitations  will  be  a  bar,  though  part  of  the  time  elapsed 
during  the  rebellion,  when  there  was  an  interruption  of  justice.  R.  1  Xyer^ 
3U111.     Sal.  420. 

Thoo^the  defendant  had  privilege  of  parliament.  R.  1  Lev.  111. 
Sho.  99. 

Or,  was  out  of  the  kingdom.  R*  Sal.  420.  R.  Sho.  99.  2  Ver.  541. 
Hard.  502.     But  vide  post,  (G  16.) 

Though  the^  plaintiff  had  obtained  judgment  of  sentence  for  it  in  FrancCt 
or  another  kingdom ;  for  here  it  is  to  be  considered  onlj  as  a  debt  upon 
simple  contract.     R.  2  Ver.  540. 

So,  by  the  st.  3  &  4  Ann.  9.  actions  on  promissory-notes  shall  be  brought 
within  the  time  appointedfor  actions  upon  the  case  by  the  st.  21    Jac.    16. 

So,  by  the  st.  4  Ann.  16.  all  suits  ii^the  admiralty  for  seamen's  wages  shall 
be  commenced  in  six  years  after  th0  cause  of  action. 

Sq,  they  ought  to  have  been.before.  Semb.  Mod.  Ca.  26.  Sal.  424. 
Hard.  502. 

f*3B«t  the  cause  of  action  arises  by  the  service,  not  by  the  contract. 
Mod.  Ca.  26. 

So,  where  thecanse  of  action  commences  by  a  request,  or  upon  any  other 
condition  precedent,  the  statute  cannot  be  pleaded,  if  the  action  be  com- 
menced within  six  years  after  the  request,  &c.  though  it  be  ten  years  after 
the  promise  or  contract.     R.  Godb.  437.     Jon.  194.  329. 

So,  if  an  account  be  delivered  between  merchants,  and  one  of  them  ac- 
knowledges so  much  due,  the  other  insists  upon  more,  it  is  not  an  account 
stated.    R.  Jon.  401. 

So,  the  statute  of  limitations  does  not  extend  to  suits  in  the  admiralty  or 
spiritual  court. 

[It  is  net  suQcient  that  the  writ  bears  teste  before  the  expiration  of  the 
six  years,  it  must  be  really  and  in  fact  taken  out,  for  that  is  the  commence- 
ment of  Jhe  suit*  And  the  true  time  may  be  averred  and  shown  notwith- 
standing the  teste*     2  B.  M.  950.] 

[Acknowledgment  of  the  debt,  after  action  brought,  takes  it  out  of  the 
statute.    2  B.  M.  1099.] 

[The  statute  doth  not  b^in  to  run  against  a  foreigner  till  he  comes  into 
England.  3  Wils.  145.  Vide  supra,  Action  upon  the  Case  upon  Assump* 
sit,  (H  6.)] 

(G  7.)  When  to  four  years. 

So,  by  the  St.  21  Jac.  16.  all  actions  of  trespass  for  assault,  battery, 
wounding,  or  imprisonment,  shall  be  brought  within  four  years  next  after 
the  cause  of  action. 

If  trespass  or  imprisonment  be  alleged,  32  Car.  2.  usque  1  Jac.  2.  the 
defendant  may  plead,  as  to  all  the  trespass  or  imprisonment,  till  34  Car.  2. 
the  statute  of  limitations,  and  another  plea  to  the  residue  of  tiie  time.  R« 
Sal.  420. 
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(G  8»)  When  to  two  yean,  and  other  matters. 

So,  by  the  at.  SI  Jac.  16.  actions  upon  the  case  for  words  shall  be  within 
two  years  next  after  the  words  spoken. 

And  if  the  words  are  actionable  without  a  special  damagai  the  statute  of 
limitations  witl  be  a  bar.     R.  Ray.  61.     1  Sid.  95. 

So,  an  action  quia  crimen  felon.  impoiuU*  Ray.  61,  1  Sid.  05.  if  it  be 
not  within  six  years.     Vide  infra. 

Bat  an  action  for  slander  of  a  title  is  not  within  the  st.  91.  Jac.  R. 
Cro.  Car.  141. 

Nor,  an  action  for  words  founded  upon  an  indictmenti  or  other  record.    1 

Sid.  95. 

Nor,  an  action  quia  crimen  felon,  impetuit.     1  Sid.  95.  .  Vide  supra. 

[An  action  cannot  be  maintained  against  officers  of  the  customs,  for 
seizinggoods  as  forfeited  by  the  revenue  laws,  unless  it  be  brought  within 
three  months  after  the  actual  seizure  *,  though  a  suit  be  instituted  in  the 
court  of  exchequer  for  the  condemnation  of  the  goods,  which  is  depending 
at  the  expiration  of  the  three  months.     2  H.  Bl.  14.     2  East,  254.  S.  P.J 

[Where  an  action  must  be  brought  within  three  months,  it  is  sufficient 
for  the  plaintiff  to  prove  a  writ  sued  out  within  such  time,  and  his  declara- 
tion within  a  year  afterwards,  without  showing  such  writ  returned.  7  T. 
R.  6«^ 

[*][The  limitation  under  the  general  highway  act,  of  an  action  for  a 
consequential  injury,  runs  from  the  time  the  injury  is  sustained,  not  from 
the  act  which  occasioned  it.     16  East,  315.] 

[Proceedings  against  the  hundred  on  the  statutes  of  hue  and  cry,  must 
be  commenced  withip  a  year  aftej*  the  robbery  committed,  and  the  day  on 
which  it  was  committed  is  to  he  included  in  computing  the  year.  Dougl. 
465.1 

[The  clause  of  limitation  of  actions  against  the  hundred  by  the  hue  and 
cry  act,  27  Eiiz.  c.  13.  for  the  purpose  of  indemnifying  the  party  robbed, 
held  not  to  have  been  adopted  by  (he  riot  act,  1  Geo.l.  c.  5,  and  the  sub- 
sequent statutes,  as  a  necessary  consequence  of  their  reference  to  the  37 
£liz.  ;  and  that  the  words  '^  in  such  manner,^'  &c.  are  confined  to  the 
mode  of  reimbursing  tlie  person  damnified  on  the  recovery  of  damages.  1 
Price,  343.] 

[If  a  statute  enacts  that  an  action  for  false  imprisonment,  in  a  practical 
ease,  shall  be  brought  within  six  months  after  the  act  committed,  and  one 
half  of  a  continued  imprisonment  happened  within  the  other  before  six 
months  anterior  to  the  action,  the  plaintiff  is  entitled  to  recover  for  the  half 
within  that  period.  Every  continuance  of  an  imprisonment  is  a  fresh  one. 
4  M.  &  S.  409.J 

[The  limitation  of  the  acMonto  one  month  in  st.  26  Geo.  3.  c  21.  for 
]prohibited  goods,  must  be  after  condemnation,  provided  due  diligence  be 
used  in  informing.     1  BIk.  399.     3  Burr.  1357.J 

[If  a  statute  for  allotting  waste  lands  within  a  manor,  direct  all  disputed 
claims  to  be  tried  by  a  feigned  issue,  and  limit  the  time  for  bringing  such 
action  to  six  nionths  ;  an  action  brought  against  a  copyholder  within  time, 
if  abated  by  his  death,  must  be  revived  against  the  heir  within  six  months 
after  the  plaintiff  has  notice  of  the  descent,  though  the  heir  be  not  admitted 
till  long  after  that  time.    Cowp.  738.] 

[A  provision  in  an  act  ef  parliament  limiting  actions,  ^^  for  anv  thing  done 
in  pursuance  of  this  act,  or  in  the  execurion  of  the  powers  and  authorities 
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-herein  granted,^'  to  a  certain  period  after  the  cause  shall  hare  accrued, 
extends  to  cases  where  the  party  doeskin  act  within  the  limits  of  his  o£Scial 
authority,  hut  exercises  that  authority  improperly,  or  abuses  the  discretion 
placed  in  him,  Relieving  all  the  while  that  he  is  acting  within  it.  3  M.  &  S. 
580.] 

[By  a  turnpike  act,  trustees  are  appointed,  with  authority  to  cut  drains 
in  lands  adjoining  the  roads,  making  reasonable  satisfaction  to  the  owners 
thereof.  By  the  same  act,  all  actions  for  any  thing  done  in  pursuance  of 
the  act,  shall  be  brought  within  six  months  after  the  doing  of  the  thing, 
complained  of.  A  drain  is  cut  in  land  adjoining  the  plaintiff's  by  which  the 
latter  is  overflowed.  Sembte^  the  limitation  of  the  action  is  to  be  reckoned, 
not  from  the  time  of  doing  the  act,  but  of  sustaining  the  injury.  1  Mars. 
439.     6  Taunt.  39.] 

[(G  9.  a.)  Informations  in  nature  of  quo  warranto.}  \ 

[Vide  32  G.  3.  c.  58.] 

(G  9.  b.)  What  cases  are  not  within  the  statutes  of  limitations  : 
— Such  as  maj  not  fall  within  the  time  limited. 

But  the  St.  32  H.  8.  2.  does  not  extend  to  cases  where  the  seisin  is  [*]ca8« 
nal,  and  by  possibility  does  not  fall  within  sixty  years  ;  as  it  does  not  ex- 
tend to  the  services  of  homage  or  fealty.  R.  4  Co.  10.  b.  Co.  L.  115.  a. 
2  Inst.  96.     R.  3  Lev.  21. 

Nor,  to  the  service  of  covering  the  hall  of  the  lord,  or  going  with  him  to  war. 
4  Co.  I0..b. 

Nor,  to  a  writ  of  right  of  dower ;  for  the  plaintiff  does  not  count  of  her 
possession,  nor  of  the  seisin  of  any  ancestor,  and  therefore  it  is  out  of  the 
statute.     Bro.  St.  Ltm.  23. 

So,  for  the  same  reason,  it  was  enacted  by  the  st.  1  Mar.  5.  that  32  H.  8. 
shall  not  extend  to  a  writ  of  right  of  advowson,  qttare  impedii  darrein  pre- 
sentmentyjure  patronatus  writ  of  right  of  ward,  ravishment  of  ward  of  body  or 
lands  hoiden  oy  knight's  service. 

But  seisin  of  homage  must  be  alleged  within  the  st.  de  Mert.  8.  orW.  t. 
39.     2  Inst.  96. 

And  seisin  in  law  is  sufficient  since  the  st*  32  H.  8.  2.  R.  4  Co.  10.  2 
Inst.  96.     Vide  Seisin,  (E). 

(6  10.)  In  which  seisin  is  not  traversable. 

So,  the  St.  32  H.  8*  does  not  extend  to  actions,  in  which  seisin  need  not  be 
alleged ;  as,  wast ;  for  the  land  is  not  directly  in  demand,  and  the  plaintiff 
does  not  declare  of  any  seisin  in  it.     Bro.  St.  Lim.  20,  21. 

Annuity;  for  the  plaintiff  does  not  declare  upon  a  seisin,  but  upon  his 
grant.     Bro.  St.  Lim.  26. 

Nor,  where  seisin,  though  it  be  alleged,  is  not  traversable  -,  as,  in  escheat, 
for  the  seisin  is  not  traversable,  but  the  tenure.     4  Co.  1 1,  a. 

In  a  cessaviiy  or  writ  of  reseous.     4  Co.  11.8.     Mo.  44. 

(Gil.)  Actions  for  discharge,  &c. 

So,  the  st.  32  H.  8.  2.  does  not  extend  to  actions  which  go  in  discharge 
only,  and  not  to  recover  any  thing  ;  as  in  d^  contra  formam J eoffamtnti ;  for 
the  plaintiff  only  discharges  himself*     Bro.  St.  Lim.  15. 
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A  monstraveruni  by  tenants  in  antient  demesne.     Bro.  upon  St.  Lim.  1 7. 

Aneinjuste  vexes  upon  an  oncroai^ifnent  of  services  by  die  lord*  Brog 
\ipon  St.  Ltfii*  ]  8* 

A  writ  of  mesne  upon  a  deed  of  acquittal.    Bro.  St.  Lim.  18. 

A  quo  jure.     Bro.  St.  Lim.  19. 

A  warrantia  charta.     Ibid. 

Nor,  to  error  upon  a  judgment,  &c.  till  the  st.  10  &  11  W«  3.  Bro.  upon 
St.  Lim.  16.    Vide  ante,  (G  5.) 

Nor,  to  a  writ  of  false  judgment.     Bro.  upon  St.  Lim.  16. 

Nor  to  actions  for  contribution  ;  as,  a  cmitribuiioHe  faeienda;  for  be  re- 
covers only  damages  for  part  of  the  charge  of  a  suit.  Bro.  upon  St.  Lim.  15. 

Nor,  to  an  assise  of  nuisance ;  for  nothing  shall  be  recovered,  but  the  im« 
sance  removed.     Bro.  upon  St.  Lim.  20. 

Nor,  to  a  quid  juris  clamat,  or  per  qua  seirditia  /  for  nothing  shall  be  de- 
manded but  attornment.     Bro.  St.  Lim*  20. 

A  writ  of  right  of  disclaimer.     Bro.  St.  Lim.  23. 

Nor,  to  a  scire  facias  to  execute  a  judgment ;  for  the  32  H.  8.  mentions 
only  scire  facias  upon  a  fine. 

Nor  to  an  attaint. 

[*]So,  the  St.  32  H.  8. 3.  does  not  extend  to  proceedings  without  any  writ ; 
as,  to  a  plaint  in  the  courts  of  Wales,  Cinque  Ports,  or  other  courts.  Bro. 
St.  JLim.  21.     Vide  ante,  (6  1.) 

So,  it  does  not  extend  to  a  corporation  aggregate  ;  as,  mayor  and  common- 
alty ;  for  they  do  not  count  upon  a  seisin  of  any  ancestor  or  predecessor,  but 
upon  their  own  possession.     Bro.  St.  Lim.  33. 

On  a  dean  and  chapter*     Ibid. 

Otherwise  a  corporation  sole.     Vide  ante,  (6  1.) 

So,  it  does  not  extend  to  the  king  ;  for  he  is  not  bound  by  the  statute. 
Bro.  St.  Lim.  67.     Dub.  Stamf.  Pra.  R.  43.  b. 

Nor,  to  an  avowry  or  cognizance ;  as,  bailiff  to  the  king.  Bro.  St. 
Lim.  67. 

So,  if|a  man  can  make  title  to  possession  within  the  time  of  limitation,  hemay 
maintain  it  by  a  title  before  the  time  of  limitation;  as,  in  an  assise,  if  the 
plaintiff  makes  title  at  large  by  escheat  forty  years  past,  upon  which  be  en* 
tered  and  was  seised,  till  a  disseisin  by  the  defendant  within  thirty  yean. 
Bro.  St.  Lim.  26. 

(G  12.)  Prescription  in  discharge. 

So,  if  a  man  claims  by  prescription  a  thing  which  goes  in  dischai^e  only, 
it  is  sufficient  to  allege  the  usage  de  tempore  R.  1.  without  alleging  withm 
sixty  years  ;  as,  if  he  prescribes  to  oust  from  his  common  cattle  that  were 
not  levant  and  couchant.    Bro.  St;  Lim.  1 36. 

To  be  dischai^ed  of  toll.     Bro.  St.  Lim.  39. 

To  drive  cattle  to  a  pound  through  the  soil  of  another,  without  making 
amends  for  the  escape.     Bro.  St.  Lim.  41. 

So,  if  he  claims  only  an  easement ;  as,  liberty  to  enter  his  land  to  repair  a 
gutter.     Bro.  St.  Lim.  37. 

To  stop  an  aqueduct  during  the  repair  of  a  mill.     Bro.  St.  Lim.  41,  42. 

To  have  a  way  in  the  soil  of  another  to  church.     Bro.  St.  Lim.  42. 

(G  13.)  Or,  by  que  estate. 

So,  if  a  man  prescribes  by  a  que  estate,  and  not  in  him  and  his  ancestors, 
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it  is  sufficient  4o  allege  dt  tempore  R»  1.  withoat  sfiying  witjiin  sixty  years  5 
as  if  he  prescribes  by  a  que  estate  to  suit  to  his  mill.     Bro.  iSt.  Lim*  40. 

So,  if  a  corporation  prescribes  to  be  a  corporation  de  tempore  R,  K  it  is 
Mrell.     Bro.  St.  Lim.  43. 

So,  if  a  woman  prescribes  to  have  dower,  though  her  husband  was  attaint- 
ed of  felony*     Bro.  St.  Lim.  45. 

(G  14.)  Avowry,  &c.not  for  rent  or  suit. 

So,  an  avowry  need  not  allege  seisin  within  forty  years,  unless  it  be  for 
rent,  suit,  or  service;  and  therefore,  if  a  man  avows  for  toll  due  fifty  years 
past,  it  is  well.     Bro.  St.  Lim.  64* 

Or,  for  an  amerciament  in  a  leet»     Bro.  St.  Lim.  €7. 

Or,  for  a  nomine  posnce*     Ibid. 

Aid  to  make  his  son  a  knight,  or  to  marry  his  daughter.  Bro.  St.  Lim. 
72,  7^. 

Or,  for  relief.     2  Inst.  95. 

So,  for  the  fees  of  a  knight  or  burgess  of  parliament.     Bro.  St.  Lim.  73. 

Q*]f  But  in  an  avowry  or  cognizance  for  relief,  ficc.  where  the  seisin  is  tra- 
versable, the  party  must  allege  seisin  within  (he  time  limited  by  the  st.  dt 
Mert.  8.  viz.  post  Transfrttatiotizm^  H.  3.  in  Oasconiam.     2  Inst.  96. 

So,  it  does  not  extend  to  a  suit  or  service,  which  by  possibility  will  not  fall 
within  the  time  of  limitation.     Vide  ante,  (G  9.) 

Nor,  to  a  justification  in  replevin,  for  the  statute  mentions  avowry  and 
cognizance  only.     Bro.  St.  Lim.  67,  63. 

(6  15.)  Actions  upon  specialty,  &c. 

So,  the  st.  32  H.  8.  2.  does  not  extend  to  actions  founded  upon  a  deed  or 
specialty  ;  and  therefore  if  an  avovvry  be  for  rent  created  by  deed,  it  is  not 
within  the  statute  of  limitations.  Co.  L.  115.  a.  2  Ver.  235.  {  Vidt 
Bailey  V.  Jackson,  16  Johns.  Rep.  210.  | 

[But  twenty  years  without  any  demand  is  of  itself  a  presumption  that  IL 
bond  has  been  paid.     I  T.  R.  270.] 

{  To  induce  a  presumption  of  the  payment  of  a  bond,  from  lapse  of  timet 
20  years  must  have  elapsed,  exclusive  of  any  legal  disability  of  the  plaintiff. 
Dnnlop  V.  Ball,  2  Cranch,  180. 

So,  after  the  lapse  of  20  years,  a  mortgage  will  be  presumed  to  havebeeii 
satisfied,  where  the  mortgagor  has  remained  in  possession,  and  no  interest 
has  been  paid,  nor  any  steps  taken  to  enforce  the  mortgage.  Jackson  v. 
Wood,  12  Johns.  Rep.  242.  Jackson  t;.  Pierce,  10  Johns.  Rep.  41 4»  Jack- 
son v.  Pratt,  10  Johns.  Rep.  381.  | 

[So,  where  twenty  years'  quiet  and  uninterrupted  possession  of  antient 
lights  was  deemed  a  sufHcient  ground,  from  which  the  jury  might  presume  a 
grant.     3  T.  R.  159.] 

As,  for  a  rent-charge. 

So,  if  the  lord  confirms  the  estate  of  his  tenant,  to  hold  by  lOi.  where  be 
held  before  by  20«.  in  avowry  for  the  10^.     Cro.  Car.  82. 

So,  if  there  bean  avowry  for  rent  upon  a  reservation  ;  for  the  reservation 
will  be  the  title.     Co.  L.  115.  a. 

So,  if  a  rent  be  originally  created  by  act  of  parliamedt.     Cro.  Car.  81. 

So,  by  the  st.  21  Jac.  16.  debt  limited  to  six  years  after  the  cause  of  action 
is,  when  it  is  not  founded  upon  a  specialty  ;  and  therefore  debt  for*  rent  re- 
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served  by  indenture,  is  not  within'any  statute  of  limitattons  ;  for  it  is  found- 
ed upon  a  specialty.     R*  Hutt.  109. 

Nor  debt  upon  the  8t«  2  &  3  Ed.  6.  13.  for  not  setting  out  tytbes ;  for  the 
statute  is  a  specialty.     R.  Cro.  Car.  513. 

Nor,  debt  for  an  escape ;  for  it  is  founded  upon  the  st.  1  K.  3.  13.  before 
which  an  action  upon  the  case  only  lay.    R.  1  Sand.  38.    ft.  1  Lev.  191« 
1  Sid.  306. 
Nor,  debt  upon  an  award.     Semb.  1  Lev*  373.     1  Sid.  415*    3  Sand.  63. 
Nor  debt  for  a  copyhold^  fine ;  for  it  is  not  founded  upon  [a  contract  or 
lending.     1  Lev.  373. 

Nor,  an  action  by  an  assignee  of  commissioners  of  bankrupts.    3  Lev. 
166. 
Nor,  debt  upon  a  tally.     Per  Windb.  1  Sid.  306. 

^Nor,  an  action  against  a  sheriff* for  money  levied  upon  ^ijierifacias*    R.  3 
Mod.  313. 
Nor,  a  suit  for  a  legacy.     Mod.  Ca.  35. 

So,  the  St.  21  Jac.  16.  does  nol  extend  to  accounts  current  between  mer<^ 
chant  and  merchant.     1  Lev.  387.     3  Mod.  313. 

}  And  so  the  exception  in  that  statute,  applies  as  well  to  actions  of  as* 
sumpsit,  as  to  actions  of  account.  MandeviUe  v*  Wilson,  5  Cranch,  15^ 
16.1 

Nor,  to  a  bargain  between  merchants,  when  there  is  no  stated  account. 
Semb.  1  Vent.  90.     1  Sid.  465. 

Nor  to  a  suit  in  equity  by  bill  for  an  account  of  money  received  upon  a 
trust  R»  Ca.  Cb.  36.  R.  3  Vent.  345.  D.  Mod.  Ca.  35.  £q.  Abr. 
303. 

Nor,  to  a  rattenabili  parte  bonorum,  though  it  sounds  in  detinue.     R.  Lit. 
343..    D.  Mod.  Ca.  36.     R.  Hut.  109. 
Nor,  to  a  suit  for  a  charity.     Eq.  Abr.  304. 

[^]So,  the  statute  does  not  extend,  where  the  action  is  commenced  in  an 
inferior  court  within  time,  though  it  be  afterwards  removed  by  habeas  corpus 
and  there  commenced  denovo.     R.  1  Sid.  338.     Vide  post,  (G  17.) 

Nor,  where  the  action  is  commenced  within  time  in  B*  R.  and  afterwards 
there  is  a  bill  in  equity  for  the  same  demand.     3  Ver.  695. 

The  St.  31  Jac.  16.  does  not  extend  to  an  action  for  words  in  slander  of  a 
title.     D.  Ray.  61.     Vide  ante,  (G  8.) 

Nor  to  an  action  for  words  which  are  not  actionable  without  special  dam- 
age,  if  the  damage,  upon  which  the  words  become  actionable,  happened  with- 
in two  years.  R.  I  Sid.  95.  Per  Twisd.  1  Sid.  85.  Ray.  61.  Cro.  Car. 
141. 
Nor,lo  scandalum  tnaffnaium.  Lit.  343.  1  Sid.  415. 
Nor,t#  an  action  for  words^  founded  upon  an  indictment,  or  other  matter 
of  record.     1  Sid.  95. 

Nor,  to  an  action  commenced  in  due  time,  but  not  revived,  because  no 
person  proved  the  will  of  the  defendant,  or  took  out  administration  to  him* 
3  Ver.  695. 

{Ql6.)  Action  byairmfsnt)  &c. 

So,  by  the  st.  31  Jac.  16.  no  person  entitled  to  Bformedon  or  right  of  en- 
try who,  at  the  timaof  such  right  of  action  or  entry  first  fallen,  was  an  infaot^ 
ftrnt'Coverl^  non  co$tpos^  in  prison,  or  beyond  the  seas,  shall  be  barred  of  such 
action  or  entry,  though  th«  twenty  years  be  expired  ;  so  as  he  or  "his  heirs 
within  ten  years  after  his  being  of  full  age,  discovert,  of  sound  mind|  enlarge 
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ment,  out  ofprisoB^retQm  into  the  r^alm,  or  death,  take  the  benefit  of  or 
aae  forth  the  sa^Tie,  and  not  after  ten  years. 

So,  bj  the  flame  statute,  no  person  entitled  to  trespass^  detinue,  trover,  re- 
plevin, account,  debt,  trespass  for  assault,  menace,  battery,  wounding,  or 
imprisonment,  or  action  on  the  case  for  words,  shall  be  disabled  from  such 
actions,  by  being  at  the  time  of  such  cause  of  action  accrued  under  age, 
coveri,  non  compos^  in  prison,  or  beyond  seas,  so  as  they  take  the  same  within 
the  times  by  the  said  statute  limited  after  coming  of  age,  being  discovert,  of 
sane  memory,  at  large,  or  returned  from  beyond  sea. 

Nor,  by  thest*  4  Ann.  16*  any  person  entitled  to  sue  for  seamen^s  wages, 
&c« 

And  if  the  plaintiff  was  in  Ireland,  that  shall  be  ultra  mare  within  this 
statute.    Per  Holt,  Sho.  91 . 

.    So,  all  actions  upon  the  case  are  within  the  benefit  of  this  proviso.    R. 
1  Sid.  453.  3  Sand^  130.     R.  2  Mod.  72. 

Astntmpsiij  though  it  be  not  named.     R  g.  8 1  • 

So,  by  the  St.  4  Ann.  16.  if  any  person. against  whom  an  action  lies  for 
seamen's'wages,  trespass,  detinue,  trover,  Sic.  (or  other  actions  mentioned  21 
Jac.  1 6.)  was  beyond  sea  at  the  time  of  such  action  accrued,  the  plaintiff 
^all  be  at  liberty  to  bring  his  action  against  him.  within  the  same  time  after 
his  return  as  was  limited  lor  such  action  by  th^  said  st«  31  Jac.  16.  and  4 
Ann.  16. 

So,  it  was  before.  R.  1  Lev.  143.  Dub.  3  Mod.  312.  R.  cont.  Sho.  99. 
Acc»  Mod.  Ca.  26.  R.  ace.  per  two  J.  Cro.  Car.  246.  334.  Richardson 
dub.  &  Cro.  cont.  Semb.  cont*  2  Ver.  694. 

[If  plaintiff  is  in  England  when  cause  of  action  accrues,  the  time  of  [*]li- 
mitatjon  begins  to  run,  though  he  afterwards  goes  abroad.  •  Wils.  134.J 

(G 17.)  Or,  brought  vnthin  a  year  after  judgment  or  outlawry 

reversed. 

So,  by  the  St.  21  Jac.  16.  if  judgment  for  plaintiff  be  reversed,  or  arrested 
after  verdict,  or  defendant  be  outlawed,  and  the  outlawry  afterwards  revers« 
ed,  the  plaintiff,  his  heirs,  executors,  or  administrators,  may  commence  a  new 
action  within  a  year  after  judgment  or  outlawry  reversed  and  not  after. 

So,  if  an  action  was  commenced  within  six  years,  and  the  plaintiff  dies, 
his  executor  or  administrator  may  commence  a  new  action,  though  six  years 
arepast,  and  show  the  special  matter.     Sal.  425.     F.  g.  171. 

So,  if  an  action  in  an  inferior  court  within  six  years  be  removed  by  habeas 
corpus  and  the  plaintiff  there  declares  de  novo  after  six  years.    R.  Sal.  424. 

Yet  the  new  action  bv  the  executor  or  administrator  ought  to  be  recent ; 
and  the  space  of  a  year  limited  upon  a  reversal  or  arrest  of  judgment  seems  a 
reasonable  time ;  and  if  the  grant  of  a  probate  or  adipiQistratioa  be  delayed* 
it  must  be  shown.    R*  F.  g.  17Qf  289. 

(6  18.)  Ori  where  promise  or  provision  is  made  for  payment. 

So,  if  a  man  after  six  years  acknowledge  the  debt  due,  and  promises  pay- 
ment, it  will  be  out  of  the  statute  of  limitations.  Pr.  Ch.  386.  \  So  will 
a  mere  acknowledgment  that  the  debt  is  due.  Vide  Baxter  v.  Penniman,  8 
Afaaa.  Rep.  133.  Lord  «•  Sbaler,  3  Conn.  Rep.  131.  Jones  v.  Moore,  5 
Binn.  573.  Clementson  v.  Williams,  8  Cmnch,  72.  Billews  v.  Bogan,  i 
Irizjw.  IS.     Ferguson  r.  Taylor,  Ibid,  20.  Burden  v.  M'Elhenny,  2  Nott  & 
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M't^ofd,  60.     Boyd  v.  Carmichacl,  Ibid.  62.  in  nola»     0aVi»  V.  Yerdier,  1 

M'Cord,320.'5 

So,  if  by  his  will  he  directs  all  his  debts  to  be  paid.     Pr.  Cb.  385.    {But 
vide  Roosevelt  v.  Mark,  6  Johns.  Ch.  Rep.  266.     Smith  r.  Porter,  1  Biun. 
209.     Cresinan  v.  Caster,  2   Browne,   123.     Brown  v.  Griffiths,  6  Munf. 
450.     Contra,  ul  semb.     Anon.   1  Hayw.  243.  Ace. 

A  bequest  of  personal  estate,  in  trust,  for  the  payment  of  debt,  will  not  re- 
vive a  debt  barred  by  the  statute.     Caoypbell  v.  Sullivan,  Hardin^  17.  \ 

Or,  makes  a  provision  for  payment  of  his  debts  generaliy.     Ibid. 

Or,publi::hcs  an  advertisement  in  the  Gazette,  or  other  newspaper,  ithat 
all  debts  owing  by  him,  upon  application  at  such  a  place,  or  to  such  apersoU, 
shall  be  paid.     R.  Pr.  Ch.  385. 

{  Or,  if  on  arrest,  he  promise  to  settle  with  the  plaintiff,  if  he  will  give 
him  time  of  payment.  Sluby  v.  Champlin,  4  Johns.  Rep.  461.  Vide 
Toomerr.  Long,  2  Hayw.   18.  Ferguson  v.  Fitt,  1  Hay w.  239. 

Or,  if  he  promise  to  pay  the  debt  in  specifick  articles  :  This  is  a  condi- 
tion promise,  and  the  plaintiff  must  shew,  that  be  was  ready  to  accept  the 
articles.  Bush  v.  Barnard,  8  Johns.  Rep.  318.  2d  edit.  Vide  Read  7« 
Wilkinson,  MS.  Rep.  Whart.  Dig.  Penn.  Rep.  425.  S.  C.  2  Brown, 
Appx.  15. 

So,  if  the  defendant  promise  to  pay  the  debt,  if  It  be  not  already  paid, 
it  is  a  sufficient  acknowledgment  of  the  debt.     Dean  v.  Pitts,    10  Johns. 

Rep.  35. 

And  it  seems,  that  a  general  acknowledgment  of  a  subsisting  indebted^ 
ness,  without  specifying  the  amount  due,  is  sufficient.  Lord  Vm  Harvey,  3 
Conn.  Rep.  370. 

So,  if  the  debtor  acknowledge  the  principal  of  the  debt  to  be  due,  but 
dispute  the  interest,  this  will  take  the  case  out  of  the  statute.  Henwood 
V,  Cheeseman,  3  Serg.  &  Rawie,  500. 

So,  the  acknoU^ledgment  of  one  of  several  partners,  niler  the  dissolution 
of  the  partnership,  will  take  a  partnership  debt  out  of  the  statute.  Smith 
V.  Ludlow,  6  Johns.  Rep.  267.  Vide  Shelton  v.  Cocke,  3  Munf.  191. 
M'lntire  r.  Oliver,  2  Hawks,  209. 

So,  the  acknowledgment  or  promifc  of  one  joint  debtor,  will  take  the 
case  out  of  the  statute.  Johnson  v,  Bcardslee,  15  Johns.. Rep.  3.  Beilz 
T.  Fuller,  1  M'Cord,541. 

A  recital  in  a  deed  is  sufficient  evidence  of  an  acknowledgment  of  li 
debt  barred  by  the  statute.     Kingr.  Riddle,  7  Cranch,  168. 

So,  an  agreement  to  refer  all  matters  in  dispute,  to  arbitrators,  will  take 
a  demand  out  of  the  statute.     Colkings  v.  Thackston,  Canu  ^  Nor.  93. 

So,  in  n^utual  accounts,  if  some  of  the  charges  in  each  account  ar^ 
within  six  years,  and  others  not,  the  whole  will  be  exempted  from  the  op- 
eration of  the  statute.     Cogswell  r.  DoUiver,  2  Mass.  Rep.  iil7. 

But  an  acknowledgment,  by  the  defendant,  of  the  execution  of  a  uoie^ 
barred  by  the  statute  of  limitations,  accompanied  by  the  declarations  that 
it  was  outlawed,  and  that  he  intended  to  avail  himself  of  the  statute,  is  not 
Bufficient  to  takecaseout  of  the  statute.  Danforth  r.  Culver,  IJ  Johns. 
Rep.  146.  VideGuier  v.  Pearce,  2  Browne,  35.  Smith  r.  Freel,  Addi^. 
291. 

To  take  a  demand  out  of  the  statute  of  limitations,  there  must  be  a 
promise  to  pay,  either  express  or  implied.  A  declaration,  by  the  defendant, 
4hathe  was  not  holden  to  pay  any  thing,  or  that  the  contract  could  nbt  be 
(Enforced,  or  that  he  never  intended  to  pay  any  thing  ;  nor  an  ofl'er  to  com- 
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moinis^  a  s^it^  wfaicfa  was  rejected,  are  i^ot  stifficient.  Lawtehee.  tk  Hop- 
kins, 13  Johns.  Rep.  388;  Vide  Sands  v.  Gelston,  15  Jdhns.  Rep.  51 K 
Fiske  V.  Needham,  11  Mass.  Rep.  452.  Clementson  v.  Williams,  8 
Cranch,  73.  Bell  v.  Rowland,  Hardtn,  SOI.  Harrison  r.  Handley,  1 
Bibb,  443.    Ormsby  v.  Letcher,  3  Bibb,  269. 

So,  an  acknowledgment,  to  take  a  case  oilit  bf  the  statute,  must  be  of 
a  snlMisting  debt,  unqualified,  and  made  hj  the  party  himself :  Thus,  any 
payment  or  act  of  an  assignee  or  trustee,  who  is  not  a  party  to  the  contract, 
nor  under  any  personal  obligation  to  pay  or  contribute,  will  not  create  a 
constructive  acknowledgment  of  the  oViginisI  Aebt.  Roosevelt  v.  Mark, 
6  Johns.  Ch.  Rep.  366.     V^ide  Fiske  r.  Needham,  vt  supra* 

So,  the  admission  ot  an  executor  or  administrator,  will  not  bind  the  real 
assets  in  the  hands  of  the  heir  or  devisee  4  nor  will  it  atTect  the  right  of  the 
people  to  an  escheat.     Mooers  v.  White,  6  Johns.  Ch.  Rep.  360. 

Nor  will  the  promise  by  an  administrator,  to  pay  the  debt  of  the  intes- 
tate, take  the  demand  out  of  the  statute.  Brown  v.  Anderson,  13  Mass. 
Rep.  201.  Vide  Scott  v.  Hancock,  13  Mass.  Rep.  162.  Dawes  v.  Shed,  15 
Mass.  Rep.  6. 

A  credit  of  recent  date,  on  an  account  barred  by  the  statute,  but  which 
was  disavowed  by  the  defendant,  is  not  sufficient  to  revive  the  cause  of 
action.     Taylor  r.  M'Donald,  2  Rep.  Con.  Ct.  178.} 

(G  19.)  Pleading  the  statute  of  limitations,  and  the  effect  of 

the  statute. 

So,  a  man  barred  of  an  action  by  the  statute  of  limitations  must  plead  it, 
otherwise  it  shall  not  be  intended.  Cont.  Cro.  Car.  114.  R.  ace.  Cro. 
Car.  141.160. 

So,  if  a  verdict  finds  the  action  brought  so  many  years  after  title  accrued, 
it  signifies  nothing)  if  he  does  not  find  that  no  other  action  was  brought. 
Sal.  422. 

So,  if  a  man  be  not  ousted,  or  disseised,  the  statute  of  limitations  does  not 
take  effect  against  him  ;  tfs,  if  a  stranger  takes  the  profits  with  him,  who  has 
the  r^bt  for  twenty  years.     R.  Sal.  423. 

So,  if  a  man  be  barred  of  an  action  by  the  statute  of  limitations,  he  shall 
take  advantage  of  a  title  of  entry,  which  afterwards  accrues.    R.  Sal.  422. 

Or,  if  there  be  a  contract  for  an  anntipl  payment,  and  the  plaintiff*  sues 
for  the  arrears  for  twenty  years,  the  statute  of  limitations  cannot  be  pleads* 
ed  to  the  whole.     R.  Al.  62. 

If  A.  converts  goods  beyond  sea,  and  after  six  years  he  returns,  niid  upon 
demand  refuses  the  delivery,  it  will  be  a  new  conversion*  Per  three  J« 
Cro.  Car.  246.  334. 

ElVherethe  time  of  an  act  is  material,  it  should  appear  to  have  li^ppened 
in  the  limit.     5  East,  214.     1  Smith,  437.] 
[*]rRepugnancy  in  date  can   be  objected  to  by  speci&J  demurrer  only, 
when  laid  under  a  videlicet  et  posiea.     1 2.£a3t,  459.] 

[A  repugnant  date  subjoined  to  the  averment  that  the  cause  accrued  before 
action  commenced,  is  no  ground  for  error.     3  East,  333.] 

So,  a  man  shall  not  be  restrained,  in  a  court  of  equity  from  pleadirig  the 
statute  of  limitations  to  an  action  at  law. 

Though  he  exhibits  a  bill  for  relief  in  equity,  but  is  dismissed,  and  the  tin.a 
incurs,  pending  his  bill.     R.  1  Ch.  R.  203.  214.     Dub.  3  Ch.  R.  97. 

[A  bill  depending  in  chancery  almost  six  years  is  not  such  a  demand,  at 
t6  take  a  debt  out  of  the  statute  of  limitations.    Anon.  H.  1 736,  2  Atk.  1 .1 
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418  TENANT. 

[The  appointment  of  a  receiver  in  cbanceiy'wiirnot  prevent  ttie  statate  of 
iimitationB  mnning  on.    Anon.  H.  1737, 2  Atk.  15.] 

TENANCY. 

ENTIRE  TENANCY. 
Vide  Abitsmkht,  (F  IS.) 

GENERAL  TENANCY. 
Vide  Abatbhsnt,  (F  12.) 

TENANT. 

TENANT  TO  THE  PRAECIPE. 
Vide  Rbcovbrt,  (B  3,  4.) 

TENANT  IN  COMMON. 

Vide  Abatbment,  (E  10.— F  6.)— Chakcert,  (3  V  4.)— Devise,  (N  8.) 

— ^Estates,  (K  8.) 

TENANT  BY  CURTESY. 
Vide  CoPTHOLp,  (K  1.)— Estates,  (D  1,  2.)--Wa8t,  (F  2.) 

TENANT  IN  DOWER. 
Vide  Dower,  (C  1,  2,  &c.)— Wast,  (F  2.) 

TENANT  IN  FEE. 
Vide  CoFTHOLD,  (C  7.)— Devise,  (N  4.) — ^Estates,  (A  1,  &€•)— Oj**!- 

CER,  (B  ?•) 

TENANT  IN  TAIL. 

Vide  Cbakcbrt.  (4  S  1,  &c.)— Copyhold,  (C  8,  9.) — Dbtise,  (H  8. — 
N.  5,  6.) — Discontinuance,' (A  4.) — Estates,  (B  ly&c*  7|  6«  32,  &c. 
33.)---OFricBR,  (B8.) 

[•]TENANT  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT. 

Vide  Estates,  (C  1,  &c.) 

TENANT  FOR  LIFE* 

Vide  Copyhold,  (C  10.)-^Devise,(N  7.) — Estat£S,(E  1,  &e.>^OrriciBR| 

(B  9.)— Wast,  <F  2.) 

.  TENANT  FOR  YEARS. 

Vide  Estamb,  (G  |,&c.)— OmcER,  (B  120— Wast,  (P  2.) 
t»4l9] 
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TENAIJT  AT  WILL. 
Vide  ]p!sTATS8,  (H  1,  &c.)— OFricBK,  (B  1 1.) 

TENANT  BY  SUFFERANCE. 
Vide  Estates,  (I  1, 3.) 

TENDER. 

Vide  Action  upon  the  Case  upon  Assumpsit,  (H  8.)  Condition,  (L  4.) 
—Pleader,  (2  G  S.— 2  W.  28.  49.-3  K  23,— 3  M  38.) 

« 

TENEMENT. 

Vide  Grant,  (E  2.)— Trespass,  (A  2.) 

TENET  ET  TENUIT. 

Vide  Pleader,  (3  0  3.) 

TENTHS. 

(A)  TENTHS,  infra. 

(B)  ANNATES,  p.  421. 

(C)  PROCURATIONS,  p.  422. 

(D)  PENSIONS,  p.  422. 

(A)  TENTHS. 

The  lytbe  or  tenth  of  the  anoaal  value  of  aoy  benefice  was  granted  to  the  * 
pope,  area  20  Ed.  1.  according  to  the  value  then  taken  of  every  benefice.  , 
2  Inst.  628.     1  Rol.  473. 

And  this  was  in  imitation  of  the  Levitical  law,  whereby  the  Levites  pay  a 
tenth  to  the  chief  priest.     2  Inst.  628. 

[*JBut  it  seems  that  tenths  were  received  of  the  clergy  by  pope  Gregor]^ 
^.,anw>  1229.     13  H.  3.     Forst.  12. 

And  granted  by  the  clergy  to  king  R.  1.  anno  1189.,  for  his  expedition 
against  the  Turks.    Sp«  Gloss.  Decimal  Salad. 

By  the  st.  26  H.  8.  3.  the  king  shall  receive,  as  united  to  the  crown,  a 
yearly  ^pension  amounting  to  a  tenth  of  all  profits  of  every  archbishop,  bish- 
opric, abbey,  &c.  deanry,  hospital,  college,  &c.  parsonage,  vicarage,  &c. 
within  this  realm. 

And  a  commission  shall  go  into  every  diocese  to  inquire  the  true  yearly 
value  of  all  manors,  lands,  &c.  belonging  to  any  bishopric,  &c.  or  other  ben- 
efice or  spiritual  promotion  ;  and,  a^er  certificate  by  any  three  of  the  com- 
missioners of  the  value  and  tax  set  of  the  tenth,  every  archbishop  and  bish- 
op shall  be  charged  with  levying  the  same  within  his  diocese,  and  process 
shall  go  against  the  archbishop  or  bishop  for  the  same  ;  and  the  bishop  may 
levy  it  by  ecclesiastical  censures,  distress,  &c.  on  any  rated  in  his  diocese, 
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whereon  no   replevin,,  prohibition,  supersedeas  oq  excommuDicatiou,  &c« 
may  be  allowed. 

And  the  incumbent,  on  default  after  demapd  at  his  church  by  the  bishop 
or  his  officers,  and  forty  days  neglect  certified  into  the  exchequer  under  the 
seal  of  the  archbishop,  bishop,  &c«  sh^ll  be  deprived  ipso  facto  by  the  sU  2 
&  3  Ed.  6.  20.  of  suph  benefice  only. 

And  by  such  certificate  the  archbishop  or  bishop  shall  be  dischai^ed  for  so 
much,  and  process  shall  go  against  the  incumbent. 

And  by  the  st.  32  H.  8.  22.  on  the  oath  of  ^q  archbishop,  &c.  chained 
with  collection  of  the  tenth,  that  he  cannot,  for  sufficient  cause  alleged,  levjr 
^ny  part  of  the  tenth  charged,  ai^d  no  matter  shown  to  the  contrary  by  the 
king^s  Serjeant  or  attorney,  the  exchequer  may  discharge  the  accountant 
upon  such  allegation,  or  may  award  a  commission  to  inquire  the  truth,  and 
on  return.  Sic.  dischai^e  him. 

But  by  the  st.  27  H.  8.  8.,  every  spiritual  person,  on  his  composition,  &c. 
for  his  first-fruits«  shall  have  a  deduction  of  his  tenth  for  that  year  oat  of  bis 
first-fruits  ;  but  shall  answer  the  tenth  to  the  king. 

And  if  a  successor  be  charged  with  any  tenth,  arrear  at  the  death  of  his 
predecessor,  he  may  distrain  the  goods  of  the  predecessor,  remaining  on  his 
benefice,  and,  on  non-paymeniin  twelve  days  ader,  cause  them  to  be  ap- 
praised by  two  or  three  sworn  appraisers,  and  sold  for  satisfaction  of  the  ar- 
rears and  his  costs ;  or  may  sue  by  bill  in  chancery,  or  action  of  debt. 

So,  before  a  certificate  of  non-payment  of  tenths,  there  ought  to  be  an  ex- 
press demand  by  a  man  authorised  by  the  bishop,  and  therefore  a  denaand 
by  an  aparitor  is  not  sutficient.     R.  Cro.  El.  80.     Mo.  915.     R.  Mo.  541  • 

Or,  sub-collector,  &c.   .  R.  Sav.  1. 

Nor,  a  demand  to  pay  to  another  as  his  deputy.     Cro.  El.  81.  R.  Sav.  1« 

Or,  at  any  other  place  than  his  house  or  church.  Cro.  Ei.  81.  Mo* 
915. 

Or^  his  stall  in  the  choir,  where  the  demand  is  made  of  a  dignitary  there« 
Sav.  1. 

So,  a  certificate  of  non-payment  is  traversable,  if  there  was  not  a  due  de- 
'^  mand,  &c.     Cro.  El.  80.     Mo.  915.  R.  Mo.  541. 

[*JAnd  if  there  be  payment  after  demand,  and  before  certificate,  it  will  be 
void.     R.  Sav.  26. 

[V'ide  3 G«  I.e.  10*  exempting  archbishops  and  bishops  from  collecting 
the  tenths.] 

(B)  ANNATES. 

The  annates  or  primitics  were  the  value  of  every  benefice  for  the 
first  year,  which  was  paid  to  the  pope  by  all  archbishops  and  bishops, 
and  began  temp.  Booifacii  9.  or  Johanuis  22.  Cod.  J.  Eccl.  871.  Spel. 
Gloss.  Annates. 

By  the  srt.  6  H.  4. 1.  it  was  enacted,  that  any  who  paid  to  the  chamber  of 
Rome  for  first-fruits  more  than  was  accustomed,  should  forfeit,  &c. 

By  the  st.  25  H.  8. 20.  no  archbishop  or  bishop  shall  pay  annates,  or  other 
pension,  &c.  to  the  see  of  Rome. 

By  the  st.  26  H.  8.  3.  (repealed  by  the  st.  2  &  3  Ph.  &  M.  4.  but  revived 
by  me  st.  1  El.  4.)  every  archbishop,  bishop,  abbot,  master  of  college,  hos- 
pital, dean,  prebend,  parson,  vicar,  or  other  having  any  spiritual  promotion, 
to  whose  gift  soever  belonging,  before  any  possession,  or  meddling  with  the 
profits  of  the  benefice,  shall  pay  or  compound  to  pay  to  the  king's  use^  on 
good  sureties,  the  first-fruits,  or  one  year's  profit  of  his  benefice,  difc. 
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Asd  the  ebancellor,  master  of  tbo  rolls,  or  other,  to  be  named  bj  cominia- 
sioo  under  the  paat  nwl,  may  exaouAe  the  trae  value,  &Ct  and  compound  or 
agree  for  a  rate  for  the  first-fruits. 

An  cbligsftjion  for  pajment  shatl  be  of  the  same  e0eot  as  a  statute-stople : 
and  if  any  enter  into  a  benefice,  &c.  withoOt  paying  ot  agreeing,  &c*  be  shall 
be  taken  as  an  intruder,  &c»  and  beiog  eonvicted  by  verdict,  confession,  &c. 
before  the  lord  chancellor  or  other  commissioners,  shall  pay  for  every  o£fenc9 
double  the  value  of  the  first^fimits. 

And  all  fijrst-fraits  payable  to  the  bishop  of  Norwich,  op  any  other  but  the 
king  shall  cease. 

By  the  st.  28  H.  8«  11.  the  year  for  wbieh  firat*fruits  are  paid  shall  be 
computed  from  the  avoidance  of  the  benefice  or  spiHltlal  promotion. 

And  by  the  st.  6  Ann.  27.  bishops' shall  be  allowed  four  years  from,  the 
restitution  of  tamporaltl^s  to  pay  the  first-frttits,  payiog  a  fourth  part  of  the 
composition  each  year ;  and  if  be,  ^c,  be  removed}  shall  be  dischaiged  of 
all  not  then  payable. 

By  the  st.  2  &  3  Ann.  11.  the  queen,  by  letters  patent,  may  grant  to  the 
corporation,  thereby  to  be  erected»  $11  the  first-fruits  and  tenths,  &c.  for 
the  maintenance  of  parsons,  vicars,  and  curates  of  the  church  of  England. 

And  aH  former  statutes  for  payment,  levying,  discharging,  &€•  shall  be  in 
ibrce« 

And  one  bond  only  shall  be  given  for  four  payments  of  first-froitSi  and 
no  fifth  bond* 

And  the  said  first-fruits  and  tenths  shaU  be  answered  and  paid  according 
to  such  rates  and  proporlioBB  only  ae  the  same  have  been  heretofore  usual- 
ly rated  and  paid. 


r»][Vide  1  G.  1.  St.  2.  c.  10.] 


le  value  of  benefices  was  assesaied.     20  Ed.  1  • 

But  the  valuation,  according  to  which  the  first-fruits  and  tenths  are  com- 
puted, was  made  26  H.  8.  pursuant  to  the  above  statute,  and  now  remains 
in  the  exchequer.     4  Inst.  120. 

But  by  the  st.  28  H.  8.  3.  a  parson  or  vicar,  whose  benefice  exceeds  not 
eiebt  marks,  shall  not  pay  first-fruits,  unless  he  lives  three  years  therein. 

Nor,  by  the  st.  1  El.  4.  vicarages  of  10/.  per  annum,  or  parsonages  of  10 
marks  per  annum,  or  under.     4  lost.  120. 

Nor,  by  the  st.  5  Ann.  24.  benefices  not  exceeding  5/.  per  annum  im- 
proved value,  which  have  cure  of  souls.     Conf.  by  the  st.  6  Ann.  27. 

So,  by  the  st.  26  H.  8.  17.  a  lessee  of  manors,  lands,  &c.  of  a  bishop,  or 
other  spiritual  person,  shall  not  be  chargeable  to  the  king,  but  bis  lessor 
shall  be  charged  for  first-fruits,  notwithstanding  any  covenant,  &c»  to  the 
contrary. 

By  the  st.  27  H.  8.  8.,  commissioners  authorized  to  compound  for  first- 
fruits,  may  deduct  the  tenth  (which  yet  shall  be  paid^he  king.) 

The  demand  and  collection  of  first-fruits  and  te*iths  by  the  pope  was 
prohibited  temp.  Ed.  3.  R.  2.  &  H.  4.     4  lust.  120. 

By  the  St.  32  H.  8.  45.  the  court  of  first-fruits  and  tenths  was  erected, 
but  repealed  by  thest.  1  Mar.  10.,  and  not  revived  by  thest.  1  El.  4. 

(C)  PROCURATIONS. 

Procurations  or  proxies  are  paid  by  the  clergy  to  the  bisbep  or  archdea- 
con in  recompense  of  their  visitation.     Dav.  3.  6. 

When  the  chaise  of  the  visitation  became  excessive,  a  sum  was  paid  and 
accepted  by  antient  composition  in  lieu  of  it.     Dav.  3.  6. 
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And  therefore  every  benefice  with  cure  is  sobject  to  procoration  or  prosjc 

Though  the  compoeition  does  not  appear  3  for  it  may  be  claimed 'by  pre- 
scription or  grant.     Hard.  1 81  • 

But  if  there  be  a  parsonage,  and  also  a  Ticarage  endowed,  there  shall  be 
one  procuration  paid  for  both* 

So,  no  procuration  ahall  be  paid  for  a  donative ;  for  it  is  exempt  from  (he 
visitation  of  the  ordinary. 

Nor,  for  a  chapel  which  depends  upon  a  parsonage. 

Proxies  or  procurations  are  collateral  to  the  land,  and  not  extingnished  by 
unity  of  possession.     Hard.  388. 

If  proxies  or  procurations  are  refused,  remedy  lies  in  the  ecclesias* 
tical  court  9  for  their  jurisdiction  is  saved  by  the  st.  34  &  36  H.  8. 19.  Hard* 
)81.388« 

So,  a^  bill  rn  equity  lies  for  the  recovery.    Dub.  Hard.  181. 

So,  there  shall  be  a  remedy  at  law ;  if  due  by  grant  or  prescriptionr 
Hard.  181. 

(D)  PENSIONS. 

Slo,  upon  resignation  of  a  dignity  or  spiritual  promotion,  the  person  to 
whom  the  resignation  is  made,  sometimes  grants  a  pension  to  his  predecea* 
sor.    Vide  Prohibition,  (Oil.) 

f[*]But  by  the  st.  S6  H.  8.  3.  s.  33.  a  moiety  of  such  pensions  as  exceeded 
•  was  discharged,  and  the  tentti  of  afll  other  pensions. 
And  no  such  pension  infuiuro  must  exceed  the  third  part  of  the  value  of 
the  dignity  or  spiritual  promotion. 

TENURE* 

(A)  ALL  LANDS  ARE  HELD  OF  THE  KING,  infra. 

(B)  BUT  THE  KING  HOLDS  OF  NO  ONE.  infm. 

(A)  ALL  LANDS  ARE  HELD  OF  THE  KING. 

By  what  tenures  lands  are  held,  vide  in  Homage. 
To  ^hat  serviced  they  are  subject,  ibid. 
.  To  whom  the  seignioi^  belongs,  and  the  incidents  to  it,  vide  in  Seignio-^ 

An  lands  and  tenements  m  the  hands  of  a  subject  are  held  immecBately  or 
mediatelv  of  the  king.    Co.  L.  1 .  a.    Wri.  Int.  1 38. 

And  therefore,  though*  the  king  releases  to  his  tenant  all  service^t  7©^  ^^ 
holds  of  hirti.     8  H.  7. 1 2.  b.     R.  9  Co.  1 23. 

So,  if  an  office  finds  a  dying  seised,  but  of  what  tenure  is  ignorant,  and 
thereupon  a  tnelitu  inquirendum  finds  in  the  same  manner,  that  is  sufficient  to 
entitle  the  k4ng^  for  it  shall  be  supposed  that  the  tenure  is  of  him.  R.  ST 
Cro.  41. 

So,  liberties  and  things  in  gross  may  be  gra^nted  to  be  held  of  the  king, 
though  not  of  a  subject.     Mo.  168. 

(B)  BUT  THE  KING  HOLDS  OF  NO  ONE. 

But  the  khi|  holds  of  no  one.     Co.  L.  1  •  b. 

If  lands  helct  of  the  king,  or  of  any  other,  are  forfeited  to  the  king  for  trea* 
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son  the  tenare  is  extinct    Bro.  Parliament,   77«    6  Co,  5.  b.    S  RoU 
514.  \.B. 

And  thoaghthe  king  afterwards  grants  the  lands  to  another,  the  tenure 
shall  not  be  revived  in  uie  hands  of  the  patentee  withoat  express  words. 

Though  there  be  a  saving  of  all  rights,  rents,  services,  &c.  $  for  these 
words  do  not  revive  it.     Bro.  Pari.  77. 

So,  if  the  king  purchases  land  of  another,  the  tenure  is  extinct,    f  RoL 
513.  B. 

Though  the  tenant  .enfeoft  the  king,  and  retakes  the  estate  from  him. 
2Rol.  514.1.  1. 

So,  if  tenant  panvoail  enfeoffi  the  king,  the  mesnalty  is  extinct;  for  the 
nusnalty  and  estate  paravaitd^re  but  one  estate.     Dv*  154* 

So,  if  tenant  paravail  makes  a  gift  in  tail,  remainder  to  the  king.  R.  Dy. 
154.  b.     2Rol.  514.  1.  5. 

So,  tenure  of  chauntries  and  other  lands  given  to  the  king,  by  the  st.  1 
Ed.  6.  14.,  &c.  is  extinct,  though  there  be  a  saving  for  the  rights  of  all  stran- 
gers, &c.    R.  Dy*  313.  a.    R.  1  And.  45. 

Yet  the  lord  of  chauntries,  &c.  given  to  the  king,  may  avow  upon  £*|tbe 
land  for  his  rent,  though  not  upon  the  person,  as  within  his  fee.     Dy.  31 3.  a. 

So,  if  the  king  grants  lands  forfeited ,  &c.  the  tenure  may  be  revived  by 
proper  words ;  as,  if  he  grants  Unend^  de  capitali  dtmUno  per  servUa  debita. 
R.  6  Co.  6.  a.     Bro.  Tenure>.3. 

Hudum  originally  was  a  portion  of  land  granted  by  a  prince,  &c.  to  his 
officers  or  soldiers,  upon  a  compact,  express  or  ioiplied,  to  render  to  his 
lord  service  and  aid.     Wri.  Intr.  7. 

And  was  revocable  at  will,  afterwards  granted  for  years,  afterwards  for 
life,  and  afterwards  in  perpetuity.     Wri.  Intr.  14. 

Vide  more  concerning  Tenure  in  Dignity,  (C  3.)*-Justices  of  Peace,  (A 
2.)~War,(Bl.) 

TENURE  IN  BURGAGE- 
Vide  BuBROUUH,  (E)» 

OF  YEARS. 


Vide  Estates,  (G  1 ,  &c.)— P'-eadbr,  (2  Y  16.)— Rbcwpt,  (A  I.)--Rbco- 

VERY,  (B  8.) — Remitter,  (C  7.) 

TERM  TO  ATTEND  INHERITANCE. 
Vide  Chancert,  (4  Q  5.) 

TRUST  OF  A  TERM. 
Vide  Chahcbry,  (4Wl9,«iic.) 

TERMOR. 

Vide  Reobipt,  (A  1 .— B  2.)-JIbgovert,  (B  8.) 

THE  TERMS. 

Vide  ABJorRWBBT,  (A).— Temps,  (C  1 ,  &c.) 
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TERRE-TENANTS. 

Vidie  PLEADBit,  (3  L  14.) 

TESTAMENT. 

Vide  DcviSE. 

[*]T£8TAM£NTARY  MATTSAS. 

Vide  Prohibition,  (G  16.) 

TESTATOR. 

Vide  Administration,  (B  1 1  .)^-CHANCERr,  (sQ  1.) — Devise,  (N  21.) 

TEJ5TATUM  CAPIAS,  or  FIERI  FACIAS. 

Vide  Process,  (E  7.) 

TEST  ACT. 

Vide  Officer,  (K  7.)— Pleader,  .<2  S  38,) 

TESTE  OP  A  WRIT. 

Vide  ABATEMENT,  (H  14.) — Mandamus,  (C  4,) 

TESTMOIGNE— EVIDENCE. 

(A  1.)  WHAT  THINGS  ARE  ALLOWED  FOR  EVIDENCE;  MAT- 
TERS OF  RECORD,  p.  426. 


i 


(A  2.)  What  shall  be  sufficient  proof :— The  record,  or 
exen^lMcation.  p.  436. 

A  3.)  A  copy,  or  witnesses,  &c.  p.  427. 

(A  4.)  Wliat  proof  is  not  sufficient,  p.  428. 

(A  5.)  A  verdict,  nonsuit,  &c. :— When  it  shall  be  allow- 
ed, p.  428. 

(A  0.)  What  shall  be  sufficient  proof,  p.  429. 

(B  1.)  A  CHARTER  OR  DEED  UNDER  SEAL :— PRIVATE  BAIL- 
INGS, p.  429. 

(B  2.)  When  allowed,  without  proof,  p.  429. 
(B3.)  When  proof  is  necessary,  p.  429. 
(B  4.1  When  the  dfeed  itself,  p.  429. 
(B  5.)  Recital,  when  evidence,  p.  490. 

[*](€)  PROCEEDINGS  IN  COURTS,  Ac. 

(C  1.)  A  decree,  sentence,  &c.  p.  481, 
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What  things  ati  aOt/wedJbr  tvkkmB  t  wmtt&nvf  record. 

fC  ft.)  A  bffl.  p.  431. 
(C  3.)  An  answer,  p.  431. 
(€  4.)  A  deposition,  p.  432, 

ADDENDA,  p.  433. 

TESTMOIGNE.— WITNESS. 

(A)  WITNESS ;  WHO  SHALL  NOT  BE. 


(A  1.)  ^ott  Compos,  p.  447. 

A  2.)  Infidel,  p.  447. 

A  8.)  Person  convicted  <^  treason  or  fdony.  p.  447. 
(A  4.)  Or  any  in&mous  man.  p.  447. 


[ 


ADDENDA,  p.  448. 

(A  !•)  WHAT  THINGS  ARE  ALLOWED  FOR  EVIDENCE;  MAT- 

TERS  OF  RECORD. 

Evidence  import«  matien  of  record ;  as,  letters  patent,  fines,  recore- 
ries.  &c. ;  writings  under,  or  without  seal ;  as  charters,  deeds,  court-rolls, 
accounts,  &c«  testimony  of  witnesses,  and  other  proof  given  to  a  jury.  Co.  L. 
383.  a. 

And  therefore  letters  patent  may  be  produced  in  evidence, 

A  fine,  or  common  recovery. 

A  judgment,  statute,  recognizance,  or  other  matter  of  record. 

So,  a  judgment  and  recovery  in  Wales,  in  a  quod  ei  deforceat.  R.  Hard. 
118. 

Letters  patent  of  land  in  a  county-palatine  under  the  seal  of  the  duchy. 
4  Inst.  209. 

So,  ibe  pope^s  bull.    Vide  post,  (A  2.) 

Soj  by  the  st.  29  Car.  2.  8.  a  grant  of  augmentation  to  a  vicarage,  register^ 
^d^  examined,  and  attested  by  the  bishop,  &c.  is  a  record* 

(A  2.)  What  shall  be  suflElcient  proof: — ^The  record,  or  exetn- 

plificatioD. 

If  the  record  itself  be  produced,  it  shall  be  read  without  other  proof. 

So,  letters  pate&t  under  the  gr^t  seal  shall  be  read  without  other  proof. 

So,  by  the  st.  3  (or  3  &  4)  Ed.  6.  4.  and  13  El.  6.  patentees,  and  all 
daimiiig  under  them,  may  make  title,  Sic*  by  shewing  the  exeroplificatioai 
or  constat  of  the  rolL 

[*]And  these  statutes  extend  to  all  the  king's  patents  which  concern  land, 

Eriirilege,  or  other  thing,  granted  to  a   subject,  corporation,  or  any  other. 
l»  5  Co.  53* 

So,  the  chirograph  of  a  fine  is  sufficient,  without  other  proof.     PI.  Com. 
409.  b. 
Or,  the  eikemplification  of  a  fine. 

So,  the  exemplification  of  a  common  recovery  under  seal  is  sufficient, 
without  more. 

So,  an  exetoplifientioB  oC  a  recovery  in  an  inferior  court  of  record  under 
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tbe  town  seal,  where  the  records  are  consumed.    Hard*  120*  per  Hale*     1 
Mod.  117. 

*     So,  an  exemplification  of  a  recovery  in  antient  demesne,  being  old,  if  the 
records  are  lo^.     R*  1  Mod.  117. 

And  by  the  st.  27  El.  9.  the  exemplification  of  a  recorerj  in  Wales,  or  a 
count j-palatine,  shall  be  of  the  same  yalidity  to  all  intents  as  the  original 

record. 

So,  an  exemplification  of  any  record  under  the  great  seal,  or  seal  of  the 
court,  is  sufficient.     10  Co.  93.  a* 

So,  an  exemplification  of  a  record  in  Wales  or  a  county-palatine,  under  the 
seal  of  the  court  there.    Semb.  Hard.  120. 

So,  an  exemplification  of  tbe  pope^s  bull,  under  the  seal  of  the  bishop, 
shall  be  allowed.    R.  Hard.  1 1 8. 

{  So,  an  exemplification  of  the  record  of  a  foreign  court  of.  admiralty, 
purporting  to  be  certified  the  registrar,  under  the  seal  of  the  court,  is  admis- 
sible as  evidence,  without  further  proof.     Thompson  v.  Stewart,  3  Conn. 
Rep.  171.     Vide  Yeaton  v.  Fry,  5  Cranch,  335. 

But  it  seems,  that  without  the  seal,  such  evidence  would  be  inadmissible ; 
and  that  no  evidence  can  supply  the  want  of  the  seal.  Thurston  v.  Murray; 
3  Binn.  326.  | 

(A  3.)  A  copy,  or  witnesses,  &c. 

So,  a  record  may  be  proved  by  a  copy  examined  with  the  original ;  for 
a  razure  or  interlineation  shall  not  be  presumed.  10  Co.  92.  b.  3  Rol. 
678.  1.  46. 

Though  it  be  a  record  in  Wales,  &c.  it  may  be  proved  by  an  exanuned 
copy.     K.  Hard.  1 1 9. 

So,  a  copy  of  a  common  recovery  is  sufficient,  without  proving  a  tenant  to 
the  praeipe  ;  for  it  shall  be  intended  well  suffered,  if  the  contrary  does  not 
appear.     2Cro.  455.     Lut.  1549.     J  Mod.  117. 

Though  it  be  a  recovery  of  a  reversion,  if  it  be  ancient,  and  the  possession 
accordingly;  for  a  surrender  shall  be  intended.     I  Vent.  257. 

So,  ii  a  record  be  lost  or  consumed  by  fire,  it  may  be  proved  by  collateral 
evidence ;  as,  in  ejectment  for  a  rectory  to  which  a  recusant  presented,  the 
record  of  conviction  being  burnt,  may  be  proved  by  the  estreats  in  tbe  ex- 
cl^equer*    R.  Hard.  323.     1  Sal.  285. 

So,  if  appropriation  or  not  be  the  issue,  the  king's  license  being  lost,  may 
be  proved  by  other  evidence  \  for  it  is  not  directly  tbe  point  in  issue.  Ii« 
Hard.S23. 

So,  in  trover,  \(^  fieri  facias^  or  vinHtioni  exponasj  &c.  be  lost.  R*  Hard. 
323.    Al.  18. 

So,  a  recovery  in  ancient  demesne  being  lost,  and  the  roll  not  found,  may 
be  proved  by  witnesses,  where  the  possession  has  gone  accordingly.  1  Vent. 
357.     [2  Str.  1 1 29.     2  Burr.  1 072.     4  T.  R.  5 1 4.] 

So,  a  record  may  be  explained  by  witnesses;  as,  what  manor,  person,  &c» 
was  intended,  where  there  are  several  of  the  same  name.     PI.  Com.  85.  b. 

I  The  record  of  a  fore^  judgment,  may  be  verified  by  a  copy,  accom* 
panied  with  the  affidavit  of  one  who  assisted  the  clerk  in  comparing  it,  and 
^  who  saw  him  attest  it :  But  tl^is  is  only  prima  facie  evidence*    Buttripk  9. 
'  Allen,  8  Mass.  Rep.  273. 

A  writing  purporting  to  be  a  judicial  proceeding  in  a  foreign  court,  authen* 
tioated  under  the  national  seal,  will  be  taken  notice  of  ju£ciallyt  in  other 
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sfatet,  as  haTing  the  highest  evrdence  of  authenticity.  Gritwold  v.  Pitcaini, 
2  ConiK  Rep.  85.  | 

[*](A  4.)  What  proof  is  not  sufficient. 

'  But,  regularly,  a  record  is  of  so  high  a  nature,  that  it  cannot  be  proyed 
but  by  the  record  itself,  or  an  exemplification,  or  copy  thereof. «  10  Co. 
92.  b. 

I  The  entry  of  a  rule  vacating  a  judgment,  cannot  be  received  as  evidence 
against  the  record.  The  vacatur  must  be  enrolled.  Crosweli  v.  Byrnes, 
9  Johns.  Rep.  287. 

A  paper  purporting  to  be  a  copy  of  a  decree  of  a  foreign  court  of  admi- 
raliy,  not  under  the  seal  of  the  court,  is  not  admissible  as  evidence  ;  nor  can 
it  be  considered  as  proper  cTidence  in  a  suit  by  the  assured  against  the  un- 
derwriter, in  consequence  of  having  been  exhibited  by  the  former  to  the 
broker  of  the  latter,  as  proof  of  loss.     Thurston  «.  Murray,  3  Binn.  326.  \ 

Si>,  the  whole  record,  which  concerns  the  matter  in  question,  ought  to  be 
produced. 

S  J,  evidence  to  prove  a  record,  which  is  lost  or  consumed,  ought  to  be 
full  and  cogent.     Hard.  324. 

{  The  loss  of  a  record  must  be  proved  like  any  other  fact ;  the  certificate 
of  any  officer,  will  not  be  received  as  proof.  Robinson  v.  Clifibrd,  MS. 
Rep.     Whart.  Dig.  Penn.  Rep.  224.  | 

And  therefore,  a  warrant  for  a  diem  clausit  extremumj  and  an  entry  in  the 
docket-book,  is  not  sufficient  proof  of  such  writ.     Hard.  1 20. 

So,  an  estreat  in  the  exchequer,  and  an  inquisition  upon  it,  is  no  proof 
of  a  conviction,  where  the  estreat  supposes  it  at  the  same  assises  at  which  the 
presentment  of  recusancy  was  made ;  for  by  the  st.  23  El.  1.  and  29  El.  6. 
proclamation  shall  be  at  the  assises,  when  indicted,  to  render  himself  before 
the  next  assises,  and  therefore  he  cannot  be  convicted  at  the  same  assises. 
R.  Hard.  323. 

So,  if  a  recovery  of  a  reversion  was  suffered  but  ten  or  twelve  years  past, 
a  surrender  to  make  a  tenant  to  the  praeipe  ought  to  be  proved. 

So,  if  there  be  probable  evidence  of  an  estate  for  life  tVi  esse  in  another; 
as,  a  lease,  or  mortgage  by  him.    R.  6  Mod.  2t  1  • 

{  Although,  technically,  a  record  imports  absolute  variety,  yet,  where 
the  record  of  a  judgment  is  of  the  term  generally,  and  it  becomes  material  to 
the  rights  of  the  parties  to  ascertain  the  particular  day  on  which  it  was  ren- 
dered, it  may  be  shown  by  evidence  aliunde.  Young  v.  Kenyon,  2  Day, 
252. 

So,  in  trover,  where  the  defendant  justifies  under  a  process  and  judgment 
not  absolutely  void,  but  which  is  irr^ular,  it  is  competent  for  him  to  shew, 
by  parol,  a  mistake  in  the  ^te  of  the  original  writ.  Oimstcad  v.  Hoy  t,  4 
Day,  436.  \ 

(A  6.)  A  verdict,  nonsuit,  &c. :— When  it  shall  be  aUowed. 

So,  a  verdict  in  another  action  for  the  same  cause  shall  be  allowed  in  evi- 
dence between  the  same  parties. 

Though  judgment  was  afterwards  arrested  for  want  of  form.    2  Rol.  46. 

So,  it  shall  be  evidence,  where  the  verdict  was  for  one  under  whom  any 
of  the  present  parties  claim. 

So,  a  verdict  for  or  against  a  lessee  shall  be  evidence  for  or  against  him 

in  reversion.    Per  Holt,  6  Ann.  Hard.  472. 
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So,  a  verdict  for  him  m  remainder  shall  be  evideBce  for  a  Mibaeqaeut  re- 
mainder-maD  in  the  same  deed  ;  for  though  he  does  not  claim  under  him  for 
whom  the  verdict  was,  yet  he  claims  by  the  same  deed.  R.  8  W.  3.  B.  R. 
(1  Ld.  Ray m.  73©.) 

So,  a  verdict  for  or  against  a  plaintiff,  with  proof  of  the  evidence  by  him 
given,  shall  be  evidence  ir\  an  action  by  another  against  him  for  the  same 
thing;  as,  in  an  action  by  a  common  carrier  for  goods  delivered  by  mistake, 
a  verdict  for  or  ajrainst  the  plaintiS^  with  the  proof  by  him  given,  shall  be  ev- 
idence in  ah  action  by.tlie  owner  against  the  carrier  for  the  same  goods. 
Per  Holt,  at  Guildhall,  14  W.  3. 

{  And  the  record  of  a  judgment  against  the  sheriff  for  an  escape  is  con- 
clusive evidence  of  the  escape,  in  an  action  by  the  sheriff  against  the  sure- 
ties of  the  prisoner,  on  a  bond  for  the  libertiea  of  the  prison.  S^ip  ip*  Brig- 
ham,  6  Johns.  Rep.  158.  S.  C.     7  Johns4  Rep^   168.  ( 

So,  a  nonsuit,  with  proof  of  evidence  then  given,  shall  be  allowed  as  evi- 
dence against  him  in  another  action  by  the  same  plaintiff.  R.  5  Ann.  in 
C.  B. 

So,  if  the  jury  are  agreed,  and  afterwards  discharged  before  the  verdict 
given  and  recQrded,  it  shall  be  allowed  for  evidence,  that  the  jury  were 
agreed,  in  the  case  of  a  common  person.     R.  2  Rol.  680. 1.  5. 

\  Of  the  conclusiveness  of  a  verdict  and  juii^ment  between  parties  and 
privies.  Jackson  i^.  La wson,  15  Johns.  Rep.  539.  Maybee  v«  Averj,  18 
Johns.  Rep.  353.  Gibson  v.  Nicholson,  2  Serg.  &  Rawie,  422.  Bailey  r. 
Fairplay,  6  Bin.  450.  Wood  v.  Davis,  7  Cranch,  271.  Davis  v.  Wood, 
f  Wheat.  6.  Young  v.  Black,  7  Cranch,  565.  Hopkins  v.  Lee,  6  Wheat. 
109. 

In  an  action  of  slander  for  charging  the  plaintiff  with  petty  larceny,  a  re- 
cord of  conviction  for  the  same  larceny,  is  admissible  evidence,  under  a  plea 
of  justification  by  the  defendant,  of  the  truth  of  the  words  spoken.  Alay- 
bee  V.  Avery,  ut  supra. 

But  the  record  of  conviction  is  only  prima  facie  evidence ;  and  the  plain- 
tiff may  therefore  disprove  the  fact  and  shew  the  falsity  of  the  proof  oa 
which  the  conviction  was  founded.     Ibid. 

To  make  the  record  of  a  former  suit,  conclusive  evidence  on  any  point, 
it  must  appear  from  the  record,  that  such  point  was  in  issue.  Manny  v. 
Harris,  2  Johns.  Rep.  24.  Vide  Maybee  p.  Avery,  18  Johns.  Rep.  352, 
Ryer  v.  Atwater,  4  Day,  431.     Gunn  r.  Scovill,  5  Day,  113. 

A  verdict  may  be  given  in  evidence  though  no  judgment  has  been  enter- 
ed.    Shaffer  v.  Kreitzer,  6  Binn.  430. 

But  a  verdict  cannot  be  given  in  evidence  against  a  person  who  is  neither 
party  nor  privy.  Jackson  v.  Vedder,  3  Johns.  Rep.  8.  Vide  Case  e. 
Reeve,  14  Johns.  Rep.  81.  PerSpKNCKB,  J.  Copp  x>.  M'Dugall,  9  Mass. 
Rep.  1.  Perkins  v.  Pitts,  11  Mass.  Rep.  125.  Stuiges  v.  Beach,  1  Conn. 
Rep.  507.  Cowlesv.  Hart,  Johnson  &  Co.  3  Conn.  Rep.  516.  Hurst  r. 
M'Neil,  MS.  Rep.  Whart.  Dig,  Penn.  Rep.  225. 

But  (o  this  principle  there  are  exceptions :  Thus,  where  an  attorney  is 
sued  for  negligence,  he  may  shew,  that  the  plaintift  had  another  remedy 
lor  the  recovery  of  his  demand,  which  he  has  successfully  pursued  by  final 
judgment  and  execution  against  a  third  person,  the  record  of  such  recovery 
13  proper  evidence  of  this  fact,  although  the  attorney  was  not  a  party  to  it. 
Huntington  v.  Rumrill,  3  Day,  390. 

So,  it  seems,  that  a  verdict  or  judgment  between  other  parties,  may  be 
admitted,  to  prove  a  publick  right  founded  on  prescription  ;  but  in  such 
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case,  the  prescription  most  first  be  proved.  Fowler  v.  Savage,  3  Conn. 
Rep.  90. 

So,  it  is  admissible  to  evince  (he  character  of  possession  of  lands.  Rog- 
ers 9.  Hillhouse,  3  Conn.  Rep.  398.       * 

'  So,  where  several  suits  wece  commenced  against  several  underwriters, 
upon  the  same  policy,  and  the  underwriters  agreed  to  be  bound  by  one 
verdict,  it  was  resolved,  that  a  special  verdict  in  one  case,  might  be  giveb 
in  evidence  against  any  other  of  the  underwriters  ;  but  that  it  should  not 
be  conclusive.     Patton  i^.  Caldwell,  1  Dall.  419. 

Yet,  the  record  of  a  verdict  and  judgment  in  a  former  suit,  cannot  be 
received  as  evidence^  in  an  action  wherein  a  party  is  joined  who  was  not' 
a  party  to  the  former  suit ;  nor  where  the  point  in  issue  is  not  the  same. 
Ryer  t>.  Atwater,  4  Day,  431.  Vide  Carmack  v.  Commonwealth,  5  Binn. 
]84.  Respublica  V.  Davis,  3  Yeates,  128. 

A  recovery  in  ejectment  against  a  covenantee,  is  conclusive  against  the 
covenantor,  in  a  suit  by  the  covenantee,  for  defect  of  title,  where  the  cove- 
nantor had  notice  of  the  former  suit,  and  took  part  in  the  trial.  Leather 
9.  Poutloey,  4  Binn.  Sod.     Bender  r.  Fromberger,  4  Dall.  436.  in  fioia* 

Id  an  action  of  slander  for  calling  the  plaintiff  a  thief,  the  record  of  a 
verdict  and  judgment  between  the  same  parties,  in  an  action  of  trespass 
sgainst  the  plaintiff,  wherein  the  defendant  recovered  vindictive!  damages 
for  tortiously  taking  and  converting  the  thing  charged  to  have  been  stolen, 
is  not  admissible  evidence.     Watson  v.  Churchill,  5  Day,  256.  { 

[*](A  6.)  What  shall  be  sufficient  proof. 

If  a  veidid  be  offered  in  evidence,  it  ought  to  be  proved  by  an  exemplifi* 
cation  of  the  verdict,  and  judgment  upon  it.     (Vide  Hard.  118,  &c.) 

I  Where  the  no^/ea,  in  ejectment  shall  be  evidence  of  a  verdict  in  an 
action  for  breach  of  covenant  against  incumbrances.  Waldo  v.  Long,  7 
Johns.  Rep.  173. 

In  trespass  or  trover  by  an  officer  against  a  third  person,  for  taking  away 
property  seized  in  execution,  it  is  sufficient  to  prove  a  seizure  by  virtue  of 
the  execution,  without  producing  a  record  of  the  judgment.  Barker  v. 
Miller,  6  Johns.  Rep.  195*  Vide  Blackley  v.  Sheldon,  7  Johns.  Rep.  32.  | 

(B   1.)  A  CHARTER  OR  DEED  UNDER  SEAL :— PRIVATE      . 

BAILINGS. 

So,  any  .charter,  or  deed  under  seal  of  the  party,  shall  be  allowfsd  for  evi- 
dence. 

So,  a  deed  inrolled  by  consent  of  one  party  only,  shall  be  evidence  against 
him,  and  all  who  claim  under  him.     3  Lev.  388. 

So,  a  deed  which  begins,  this  iudenlure,  shall  be  evidence  though  it  Imi 
not  an  indenture.     Per  Hale,  at  Norfolk  assises,  1668. 

So,  a  deed  shall  be  evidence,  though  by  accident,  &c.  the  seal  be  broken^ 
•r  torn  off.     Pal.  403.     1  Mod.  21 1 .     Per  B.  R.  12  W.  3. 

Though  cancelled  by  practice.     (Vide  I  Vent.  297.) 

So,  a  counterpart,  where  it  is  proved  that  there  was  an  original,  and  that 
cannot  be  had.     (Vide  1  Sal.  287.)  ' 

(B  2.)  When  allowed,  without  proof* 

An  ancient  deed,  dated  forty  years  past,  shall  be  read,  without  other  proofs 
To  entitle  a  party  to  give  in  evidence  a  deed,  as  an  ancient  deed,  withr 
OL.  VII.  55  [*499] 
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out  proof  of  its  execution  it  must  be  shewn,  that  the  possession  has  been 
Qonformable  thereto.     Jackson  v^  Blanshan,  3  Johns.  Rep.  292. 

A  deed  more  than  30  jears  old,  may  be  given  in  evidence  without  proof 
of  its  execution,  when  found  in  the  possession  of  the  party  claiming  under 
if,  arid  when  the  possession  ef  the  thing  granted  has  followed  the  deed. 
Stockbridge  v.  West-Stockbridge,  14  Mass*  Rep.  357.  VideBarr  v.  Gratz, 
4  Wkeat.  313,  231. 

So,  where  an  agreement  concerning  lands,  has  existed  f ^r  more  than  100 
years,  and  the  possession  by  one  party,  his  heirs,  &c.  has  been  uninterrupt- 
ed, the  other  party  cannot  dispute  the  title  ;  and  the  court  will  not  listen  to 
technical  objections  to  the  deed,  for  want  of  apt  words,  proper  pai  ties,  or 
form.     Emans  v.  Turnbull,  3  Johns.  Rep.  313. 

If  an  ancient  deed,  which  proves  itself,  recite  a  power  of  attorney,  which 
is  essentia)  to  its  validity,  the  due  execution  of  the  power,  will  be  presumed* 
Doe  9.  Phelps,  9  Johns.  Rep.  169.     Doe  v*  Campbell,  IQ  Johns.  Rep.  475. 

Where  the  words  of  an  ancient  deed  are  equivocal,  the  usage  of  the  par- 
ties is  admissible  evidence  to  explain  them.  Livingston  n.  Ten  Broeck, 
16  Johns.  Rep.  14.  ] 

So,  a  deed,  indorsed,  as  inrolled,  shall  be  read,  without  proof.  R.  P.  6 
W.&M.inB.R.  1  Sal.  381. 

Though  there  was  no  need  of  an  Enrolment  to  make  such  deed  effectual. 
t  Vent.  296.     3  Lev.  388.     1  Sal.  280. 

So,  the  counterpart  of  a  deed  to  declare  the  uses  of  a  fine.  Mod.  Ca. 
22^     1  Sal.  287. 

\  A  deed  produced  pursuant  to  notice,  may  be  read  in  evidence  by  the 

farty  catling  for  its  production,  without  proof  of  its  execution.    Betta  t. 
adger,  12  Johns,  Rep.  223.    Jackson  i?.  Kingsley,  17  Johns.  Rep.  158.  \ 

(B  3.)  Whec  proof  is  necessary. 

But,  regularly,  a  deed  shall  not  be  given  in  evidence,  without  proof  of  the 
execution.     10  Co.  93.  a. 

Proof  of  the  execution  ought  to  be  by  one  of  the  witnesses  al  least. 

Or,  if  it  be  proved  that  they  are  all  dead,  or  upon  strict  inquiry  cannot  he 
discovered  to  be  alive,  by  proof  that  the  name  of  any  one  indorsed  is  the 
writing  of  the  same  person.    Per  Holt,  5  Ann. 
^       Or,  that  the  name  of  the  party,  who  executed  it,  is  his  proper  band-writ* 
ing. 

Or,  by  any  one  present  at  the  execution  of  the  deed,  though  he  be  not  in- 
dorsed as  a  witness. 

(B  4.)  When  the  deed  itself. 

So,  regularly,  the  deed  itself  ought  to  be  pit>duced,  whereby  it  may  ap- 
pear to  the  court  that  it  is  not  razed  or  interlined.     10  Co.  92.  b. 

And  therefore,  generally,  a  copy  of  d  deed  shall  not  be  allowed  for  evidence, 
though  examined  and  attested.     Ibid. 

Though  wrote  by  counsel  as  a  true  copy,  and  delivered  to  the  party  aa 
such.      1  Mod.  94. 

So.  proof  of  the  contents  by  witiiesses  shall  not  be  allowed.  10  Co. 
92.  b. 

[*]Nor,  a  counterpart,  without  circumstances  which  induce  credit  that 
there  was  an  original.     R.  1  Sal.  287. 

But  a  counterpart  has  been  allowed,  where  the  original  cannot  be  found, 
l*430J  ^ 
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and  there  is  probable  pi  aaf  that  there  was  an  original  ;  as,  a  counterpart  of 
a  lease,  where  the  lessor  himselfacknowledged  that  he  made>a  lease,  otwhich 
this  was  a  counterpart.     PerC.  B.  6  Ann* 

So,  a  coanterpart  of  a  lease,  found  bj  the  heir  of  the  lessor  among  the 
writings  of  the  ancestor.      1  Lev.  35. 

Though  no  witness  be  indorsed.     Ibid. 

So^  if  it  be  proved  that  the  original  was  assigned  to  the  defendant  or  an- 
other under  whom  he  claims.     Per  Tracy,  6  Ann. 

Or,  that  the  original  is  destroyed  or  lost.     R.  Mod.  Ca.  225. 

So,  if  a  deed  be  destroyed  or  lost,  a  copy  may  be  allowed.     10  Co.  92.  b. 

Though  not  examined  ;  if  it  was  written  for  a  true  copy.     1  Mod.   4. 

So,  proof  of  the  contents  by  witnesses  may  be  allowed  in  such  case.     10 
Co.  92.  b. 

\  But  the  loss  must  be  Arst  satisfactorily  proved.  Livingston  v.  Rogers, 
2  Johns.  Cas.  488.  S.  C.  1  Caines'  Cas.  in  Error,  XXVII.  Cary  v.  Camp- 
bell, TO  Johns.  Rep.  363.  Jackson  v.  Ncely,  10  Johns.  Rep.  874.  Angel 
t;.  Felton,  8  Johns.  Rep.  115.  2d  edit.  Vide  Jackson  t>.  Woolsey,  11 
Johns.  Rep.  446.  Jackson  «.  Hasbrouck,  12  Johns.  Rep.  192.  Jackson  v. 
Frier,  16  Johns.  Rep.  193.  Taunton  &  South  Boston  Turnpike  Cor.  v. 
Whi thing,  10  Mass.  Rep.  327.  Cady  v.  Eggleston,  11  Mass.  Rep.  282. 
Jones  V.  Fales,  5  Mass.  Rep.  101.  Meyer  v.  Barker,  4  Binn.  254.  De  Ha- 
ven V.  Henderson,  1  Dail.  424.  St.  Clair  v.  Jones,  Addis.  343.  Renner  v. 
Bank  of  Columbia,  9  Wheat.  581.  Riggs  v.  Tayloc,  9  Wheat.  483.  Jack- 
son V.  Todd,  3  Johns.  Rep.  300.     Townsend  p.  Atv^^ater,  5  Day,  298. 

So,  facts  which  have  become  matter  of  record,  miy  be  proved  by  parol, 
on  proof  of  the  existence  and  loss  of  the  record.    Stockbridge  v.  West-Stuck- 
bridge,  12  Mass.  Rep.  400.     Vide  Dillingham  v.  Snow,  5  Mass.  Rep.  547. 
Clap  V.  Cofran,  7  Mass.  Rep.  98. 

Where  an  instrument  is  stated  by  way  of  inducement  only,  though  a  sint 
aua  non  of  recovery  \  or  where  the  party  has  no  right  to  the  possession  of  it ; 
be  may  prove  its  loss,  to  let  in  secondary  evidence,  without  averring  such 
loss  in  his  declaration.     Coleman  Vp  Wolcott,  1  Conn.  Rep.  285. 

The  existence  and  execution  of  a  deed  of  partition,  made  by  commission- 
ers under  the  statute,  may  be  proved  by  the  commissioners  and  tlie  counsel 
who  drew  it^  without  proof  of  loss.  Jackson  v.  Woolsey^  11  Johns.  Rep. 
446. 

On  an  indictment  for  forgery,  if  the  instrument  alleged  to  have  been 
forged,  be  secreted  to  protect  the  oflfender,  though  without  his  agency  or 
privity,  a  copy  of  the  instrument  taken  by  the  person  whose  name  is  forged, 
and  who  has  seen  the  instrument,  is  admissible  evidence.  Commonwealth 
V.  Snell,  3  Mass.  Reg.  82. 

So,  in  an  action  on  the  statute  ^^  for  the  punishment  of  certain  atrocious 
crimes  and  felonies,''  (stat.  Conn.  183.)  evidence  that  a  note  is  in  the  hands 
of  the  defendant,  and  that  it  is  forged,  is  admissible,  without  producing  the 
note,  and  without  notice  to  produce  it.     Ross  v.  Rruce,  1  Day,  100. 

So,  upon  an  indictment  for  stealing  a  bank  note,  &c.  the  contents  maybe 
proved  by  parol,  without  notice  to  produce  it.  Commonwealth  9.  Messinger, 
1  Binn.  273. 

But,  it  seems,  that  in  regard  to  proof  of  the  loss  of  an  instrument,  so  as  to 
excuse  its  Qon«production,  there  is  a  distinction  between  such  papers  as  have 
ceased  to  be  of  asiy  value,  or  evidence  of  title,  and  such  as  are  muniments  of 
title;  as  to  the  first,  slight  evidence  of  loss,  and  even  presumption  of  loss 
from  lapse  of  time,  is  sufficient  to  justify  parol  evidence  of  their  contents*' 
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but  as  ta  the  latter,  the  rule  is  more  strict*    Jackson  v.  Root,  18  Johni. 

Rep.  60.  } 

So,  a  copy,  or  proof  of  the  contents  has  been  allowed  when  a  deed  was 
Embezzled,  or  detained  by  the  other  party*     1  Eeb.  12.     3  Keb.  3. 

(B  5.)  Becital)  when  evidence. 

So,  a  recital  in  a  deed  may  be  evidence,  against  him  who  executed,  or 
claims  under  the  party,  who  by  such  recital  is  estopped  ;  as,  the  date  shall 
be  evidence  that  it  was  executed  the  same  day.  Per  Holt,  (Vide  1  SaL 
S86.)  {Vide  Penrose  t;.  Griflith.  4  Linn.  231.  Garwood  v.  Dennis, 
Ibid.  327.     Morris  r.  Vanderen,  1  Dall.  67. 

But  where  there  is  satisfactory  evidence  of  the  existence  and  loss  of  an 
ancient  deed,  the  subscribing  witnesses  having  been  i<^ng  dead,  and  there 
having  been  no  possession  against  the  deed,  and  the  recital  having  been 
made  by  persons  likely  to  know  the  truth  of  the  fact,  such  recital  is  proper 
evidence  of  the  lost  deed,  as  against  strangers.  Garwood  v.  Dennis,  tcf 
svpra.  } 

A  recital  of  a  jointure  to  A.  that  there  was  a  jointure  to  her*  Per  Tracj, 
7  Ann. 

So,  a  recital  of  a  deed  is  evidence  of  it,  where  the  deed  recited  is  lost. 
R.  Mod.  Ca.  45r  {  Vide  Garwood  v.  Dennis,  ut  supra.  \ 

So,  a  recital  of  a  lease  for  a  year  in  a  release  shall  be  proof  that  there  was 
such  lease,  if  possession  has  been  accordingly  for  several  years.  Per  Gould, 
12  W.  3.  at  Hertford.     R.  2  Ann.     1  Sal.  286.     Mod.  Ca.  44. 

But  a  recital,  generally,  is  no  proof  of  the  deed  recited  ]  as,  if  a  patent  or 
lease  be  recited,  the  patent  or  lease  ought  to  be  proved.  R.  Hard.  ISO. 
Semb.  Vau.  74.     R.  2  Lev.  108. 

So,  if  a  patent  be  recited  to  be  surrendered,  and  the  patent  be  proved  by 
one  party  as  in  esscj  the  other  ought  to  prove  the  surrender.  2  Rol.  678.  K 
40.     R.  2  Vent.  171. 

Yet  if  the  one  relies  upon  the  recital  as  proof  of  the  patent,  it  shall  be  also 
proof  of  the  su  r render.     R.  2  Vent.  171. 

So,  a  recital  of  a  levari  or  other  record,  in  a  record,  is  no  proof  of  the 
levari,  &c.  Per  Hale,  23  Car.  2.  Sir  P.  Pindar ;  if  the  record  of  the  levari 
is  not  lost. 

So,  a  recital  of  a  lease  in  a  release,  is  no  proof  against  a  stranger,  without 
shewing  that  the  lease  is  lost.     R.  ]  Sal.  286.' 

Nor,  a  recital  of  a  deed  for  the  uses  of  a  fine,  without  proof  that  there  was 
t  deed  of  uses.     Mod.  Ca.  45. 

[*](C)  PROCEEDINGS  IN  COURTS,  &c. 
(CI.)  A  decree,  sentence,  &c. 

So,  writings  without  seal  are  oftentimes  evidence. 

As,  all  proceedings  in  courts  of  justice. 

And  therefore,  a  decree  in  the  court  of  chancery,  or  exchequer,  shall  be 
evidence  against  the  party,  if  an  exemplification  of  it  be  produced  under  the 
feal  of  the  court.     1  Keb.  21.    2  Mod.  231. 

Or,  a  decretal  order  in  paper,  with  proof  of  the  bill  and  answer,  t 
Keb.  21. 

So,  if  the  bill  and  answer  be  recited,  it  is  sufficient.     Cotit,   1   Keb.  2J. 
Semb.  per  Trevor  at  Guildbftll,  9  Ann, 
t*43JJ 
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Bat  a  decree,  which  does  not  recite  the  bill  and  answer,  shall  not  be  at. 
lowed.     Per  car.  Twisd.  cont.  1  Keb.  31. 

So,  a  sentence  in  the  spiritaal  court,  in  a  matter  within  their  cognizance^ 
shall  be  evidence  of  the  right  to  the  thing  there  decreed ;  as,  a  sentence  for 
ty  thes.     R*  2  Rol.  679.  L  25.     3  Mod.  23 1 . 

A  sentence  in  the  admiralty,  which  condemns  goods  as  piratical,  in  trover 
for  the  same  goods,  apon  the  libel  and  answer  produced  shall  be  evidence. 
Per  Trevor,  9  Ann. 

Or,  without  producing  the  libel,  if  it  be  not  found  i  the  office,  nor  usually 
filed  there.     Per  Trevor,  Ibid.-  n 

So,  a  probate  of  a  testament  for  personal  estate,  and  a  grant  of  adminis- 
tration. 

So,  a  judgment  in  a  court  baron,  hundred,  or  county-court,  with  proof  of 
the  proceedings  upon  which  the  judgment  was  given. 

\  So,  a  writing  purpor(4ng  to  be  a  judicial  proceeding  in  a  foreign  court, 
to  which  the  national  seal  is  affixed  is  oi  itself  the  highest  evidence  of  au- 
thenticity, and  will  be  taken  notice  of  judicially,  in  the  courts  of  other  states  ; 
nor  is  it  necessary,  in  order  to  make  a  document  thus  authenticated,  a  legal 
exemplification  in  our  courts,  that  it  should  be  accompanied  with  a  certificate 
of  its  being  a  copy  of  record,  under  the  official  signature  of  the  proper  officer 
of  the  court.     Griswold  v.  Pitcairn,  2  Conn.  Rep.  85. 

Exemplification  of  the  proceedings  of  a  foreign  court  of  Admiralty,  though 
between  the  same  parties,  and  for  the  same  cause,  are  not  admissible  cvi« 
dence  under  the  general  issue.     Percival  v.  Hickley,  t8  Johns.  Rep.  257.  \ 

.(C  2.)  A  biU. 

So,  a  bill  in  chancery,  or  exchequer,  shall  be  evidence  against  the  plaintiff 
himself,  if  it  was  exhibited  with  his  privityl     1  Sid.  221.  R.  Ca.  Ch«  65. 

And  if  there  was  answer,  and  other  proceeding  upon  it.  Ca.  Ch.  65.  1 
Sid.  221. 

And  the  proceedings  upon  a  bill  import,  prima  facit^  that  it  was  with  his 
privity.     Per  Tracy,  5  Ann. 

(C  3.)  An  answer. 

So,  an  answer  by  any  in  chancery,  in  his  own  right,  shall  be  evidence 
a^inst  himself,  with  proof  of  the  bill  filed.  Godb.  326.  Vide  Chancery, 
(T  6.) 

So,  an  answer  to  interrogatories  is  evidence  against  himself. 

So,  an  answer  to  a  libel  in  the  spiritual  court ;  for  it  is  tanfamount  to  a 
confession*     Per  Tracy,  6  Ann.     1  Ver»  53« 

But  an  answer  by  guardian  shall  not  be  evidence  against  the  infant.  R. 
2  Vent.  72.     3  Mod.  259. 

Nor,  an  answer  of  a  trustee  against  the  cestuique  trust.     1  Keb.  281. 

Nor,  the  answer  of  a  vendor  against  an  alienee.  1  Sal.  286.  Mod. 
Ca.  44. 

If  an  answer  be  read  in  part  against  him,  he  may  insist  that  the  whole 
shall  be  read.     R.  5  Mod.  10. 

[*](C  4.)  A  deposition. 

So^  a  deposition,  regularly  taken  upon  a  bill  and  answer  in  chancery, 
thall  be  evidence  against  the  party  to  the  suit,  or  any  who  claim  under  him, 

[•432J 
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IftheWll  and  answer  are  proved  to  be  filed.     1  Kcb.  685.     4   Mod.  146., 

1  Sal.  279.     Vide  Chancery,  (T  4,  5.)  ^      ^t.  „ 

Though  the  bill  was  dismissed  for  want  of  equity.     Ca.  Ch.  175.  Per 

Holt,  7  W.  34  ^      ^ 

So,  if  it  be  proved  that  a  bill  and  answer  were  filed,  by  the  six  clerjw' 
book,  by  mentioning  them  in  the  inrolment  of  the  decree,  it  is  sufficient, 
though  they  are  now  lost.     II.  5  Mod.  21 1. 

So,  an  exemplification  of  an  ancient  deposition  was  allowed  whe-^^  the 
records  were  burnt,  though  the  bill  and  answer  were  not  recited  ;  lor  the 
recital  was  not  usual  before  1630.     2  Keb.  31 . 

But  a  deposition  shall  not  be  evidence  at  law,  except  where  the  witness  is 
dead.     1  Sal.  286. 

Or,  cannot  attend  by  reason  of  sickness,  or  cannot  be  found.     Sho.  363. 

Though  the  witness  afterwards  becomes  interested^  whereby  he  is  disa- 
bled to  be  a  witness.  R.  2  Ann.  1  Sal.  286.  [Vide  2  Vcr.  700.  1  P.  W. 
288,  &c.     1  Str.  101.]  Vide  Tcstmoigne,  (C  1,  <fec.) 

Nor,  against  him  who  is  no  party  to  the  suit,  nor  claims  under  one.  Hob. 
112.     2  Rol.  679.  I.  35. 

Nor,  for  a  stranger,  against  a  party  to  the  suit ;  for,  not  being  evidence 
against  him,  it  shall  not  be  allowed  for  hinv.     R.  Hard.  472. 

Nor,  for  a  stranger  to  the  suit  against  a  purchaser  under  the  party ; 
though  the  cause  there  was  of  the  same  nature  as  now.     Hard.  22. 

So,  it  shall  not  be  evidence,  if  the  bill  was  dismissed  for  irregularity.  R. 
Ca.  Ch.  175. 

If  taken  ex  parity  without  answer  to  the  bill.     2  Jon.  164. 

Though  the  bill  was  ad  examinnndum  in  p^rp^luam  ret  memoriam.  R. 
Ray.  336.     Pub,  1  Sal.  279.     Sho.  363. 

ADDENDA. 

.  kicknowledginent. — Admissions  by  one  party  to  a  suit  are  evidence  in  favour  of 
the  other,  though  he  is  a  nominal  party  only,  a  trustee  for  the  benefit  of  a  third  per- 
son.    7  T.  R.  663.     Id.  670. 

To  prove  the  plaintiff's  demand  satisfied,  the  defendant  may  give  evidence  of  an 
admission  by  the  plaintiff  to  that  efiect ;  though  it  should  i^pear  that  the  plaiatifi* 
also  signed  a  receipt.     1  East,  460. 

Evidence  of  the  declarations  of  a  man  since  dead,  as  to  a  fact  done  by  himself,  is 
not  admissible.     1  Anst  299.     ^  Vide  Bartlett  v.  Ddprat,  4  Mass.  Rep.  702.  }- 

The  admission  by  a  party  of  the  ri^ht  of  another  cannot  be  used  as  evidence 
Against  him,  without  msJting  his  simultaneous  assertion  of  his  own  right  evidence 
also  for  him.     5  Taunt.  245. 

Where  a  defendant,  in  the  course  of  the  transaction  on  which  the  action  is  fomid- 
ed,  has  admitted  the  title  by  virtue  of  which  the  plaintiff  sues,  it  amounts  to  presump- 
tive evidence  that  the  plaintiff  is  entitled  to  sue.     1  N.  R.  196. 

Accounting  with  one  as  farmer  of  the  tolls  of  a  turnpike,  who  has  assumed  that 
character  by  consent  of  those  concerned,  estops  the  party  from  disputing  the  validi* 
ty  of  his  tiUe,  when  suing  by  account  stated  for  those  tolls.     10  East,  104. 

If  slander  implies  a  charge  that  the  plaintiff  was  not  qualified  to  act  in  the  parti- 
cular character  which  he  assumed,  he  ought  to  prove  his  qualification ;  [*]and  it 
will  not  be  sufficient  to  shew  that  he  acted  in  that  capacity.     8  T.  R.  303. 

Where  words  imply  merely  ignorance  or  negligence,  without  admiUing  the  plain- 
tiff to  be  qualified,  and  the  plaintifi  avers  that  he  is  qualified,  he  will  be  bound  to 
prove  his  oualification.     1  N.  R.  204,  210. 

In  an  action  for  charging  the  plaintiff  with  being  a  swindler,  and  threatening  to 
have  him  struck  off  the  roU  of  attocnjes  :  held,  that  defendant's  threat  amoimled 
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to  a  dktinct  acknowledgment  that  the  plaintiff  was  an  attorney,  and  dispensed  with 
further  proof.     4  T.  R.  366. 

In  an  action  for  defamation,  the  plaintiff  averred  that  hd  was  a  physician,  and 
exercised  the  profession,  and  that  the  words  were  spoken  concerning  him  as  a  phy« 
sician.  The  fects  were,  &e  plaintiff  having  practised  the  profession  of  a  physician, 
was  called  npon  to  attend  a  sick  person,  for  whom  he  prescribed :  the  defendant 
was  employed  as  apothecary,  and  made  up  the  prescription :  in  this  situation  of 
tfuQgs  the  defendant  spoke  the  words  charged  in  the  declaration,  which  did  not  im- 
pute to  the  plaintiff  any  want  of  qualification  by  degree,  but  called  him  by  his  pro* 
fessional  title  of  doctor,  and  ascribed  to  him  mal-practice  in  his  treatment  of  the 
patient.  Qu.  Whether  the  plaintiff  was  bound  to  prove  that  bo  was  regularly  gra* 
duated?  IN.  R.  196. 

^  The  whole  declaration  of  a  party  must  be  taken  together :  As,  where  the  de« 
fenaant,  in  an  action  for  money  had  and  received,  said,  that  he  had  received  the 
money,  but  added,  that  it  was  his  due,  the  whole  should  be  taken  together ;  and  it 
amounts  to  a  denial  of  the  plaintiff's  demand.  Carver  v.  Tracy,  3  Johns.  Rep.  427. 
Vide  Fennerv.  Lewis,  10  Johns.  Rep.  38.  Wailing  v.  Toll,  9  Johns.  Rep.  141* 
Hopkins  V.  Smith,  11  Johns.  Rep.  161.  Whitwell  v.  Wyer,  11  Mass.  Rep.  6, 
Newman  v.  Bradley,  1  Dall.  240.     Farrel  o.  M'Clea,  1  Dall.  392. 

So,  where  the  defendant  confessed,  that  be  had  purchased  the  goods,  for  which 
the  suit  was  brought,  but  said  that  he  had  paid  for  them,  the  action  cannot  be  sus* 
tained  by  the  confession.     Smith  v.  Jones,  15  Johns.  Rep.  229. 

So,  if  the  confessions  of  a  party,  be  accompanied  with  declarations  which  amount 
to  a Jiistificatioo,  or  avoidance,  the  whole  must  be  taken  logothen  Credit  v.  Brown, 
10  Johns.  Rep.  365. 

Where  one  gave  a  letter  of  credit  to  another,  >and  made  himself  accountable  for 
the  goods  which  he  shoidd  purchase,  the  declarations  of  him,  for  whose  benefit  the 
letter  was  given*  are  admissible,  though  not  conclusive  evidence  to  charge  the  for- 
mer.    Me«de  v.  M'Dowell,  5  Binn.  195. 

Evidence  of  the  declarations  of  a  person  deceased,  unless  made  under  oath,  or  in 
exiremU^  is  inadmissible.     Gray  v.  Goodrich,  7  Johns.  Rep.  95. 

So,  the  declarations  of  a  testator,  though  made  t»  extremisy  are  inadmissible  to 
shew,  that  his  will  was  obtained  by  duress.     Jackson  v.  Kniffen,  2  Johns.  Rep.  31, 

Of  evidence  of  the  declarations  of  a  grantor,  lessor,  or  tenant,  or  party  in  poases-r 
sion.  Jackson  v.  Vredenburgh,  1  Johns.  Rep.  159.  Waring  v.  Warren,  1  Johns. 
Rep.  340.  Jackson  v.  Bard,  4  Johns.  Rep.  230.  Jackson  v.  Shearman,  6  Johos^ 
Rep.  19.  Jackson  v.  Cris,  11  Johns.  Rep.  437.  Bartlett  v.  Pelprat,  4  Mass, 
Rep,  702.  Clarke  v.  Waite,  12  Mass.  Rep.  439.  Alexander  v.  Gould,  1  Mass. 
Rep.  165.  Bridge  v.  Eggleston,  14  Mass.  Rep,  245.  Barrett  v.  French,  1  Conn, 
Rep.  354.  Betts  v.  Davenport,  3  Conn.  Rep.  286.  Johnson  v.  Kerr,  1  Serg«  & 
•Rawle,  25.  Church  v.  Church,  4  Yeates,  2S0.  Gregory  v.  Setter,  1  Dall.  193. 
Drum  V.  Simpson,  6  Binn.  478.  Reichart  v.  Castator,  5  Binn.  109.  Dinkle  v. 
Marshall,  3  Binn.  5S7.  Clyde  v.  Clyde,  1  Yeates,  92.  Simon  v.  Gibson,  Ibid. 
891.    Hubley  v.        >     ,  2  Yeates,  133. 

The  declarations  of  a  mortgagee,  made  prior  to  the  assignment  of  his  interest  in 
(he  mortgage,  cannot  be  given  in  evidence  m  an  action  between  the  assignee  and 
the  mortgagor. ,  Appletoa  v.  Boyd,  7  Mass.  Rep.  131, 

But  the  declsurations  of  a  grantor,  made  at  the  time  of  executing  a  fraudulent  conr 
veyance  of  land,  may  be  given  in  evidence,  being  a  part  of  the  res  gesla,  Merrill 
v.  Meachum,  5  Day,  341, 

But  the  declarations  of  a  grantor,  made  af^er  the  delivery  of  the  deed,  explanato^ 
ij  of  his  intentions  in  executing  it,  and  of  his  views  of  its  operation,  are  not  ad- 
missible.   Hatch  V.  Straight,  3  Conn,  Rep.  31. 

Declarations  of  a  party,  subsequent  to  a  sale  or  transfer  of  property,  which  go  to 
take  away  a  vested  right,  are  inadmissible.     Phoenix  v.  Dey,  5  Johns.  Rep,  41:^. 

So,  the  jponfessions  of  an  assignor  of  a  ch4>se  in  nctianf  which  wijl  impair  thp 
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rights  of  the  assignee,  are  inadmissible.  Frearv.  Eveitson,  20  Johns.  Rep.  142. 
Tide  Butler  v.  Damon,  15  Mass.  Rep.  223. 

So,  in  a  process  of  foreign  attachment,  the  declarations  of  the  absconding  debtor, 
are  not  evidence  for  the  plaiiftiff  against  the  garnishee.  Enos  ▼•  Tattle^  3  Conn. 
Rep.  247. 

The  declarations  of  a  party  are  evidence  against  him,  though  made  afler  the  com- 
mencement of  the  suit.     Morris  V.  Yanderen,  1  Dall.  66. 

So,  the  declarations  of  a  person  under  whom  the  defendant  claims^  are  evidence 
against  bim.  Bassler  v.  Niesley,  2  Serg.  &  Rawle,  362.  Tide  Andrew  v.  Flem- 
ing, 2  Dall.  93. 

Whether  the  declarations  of  a  wife,  can  afiect  the  interests  of  the  husband  t 
Moody  v.  Fulmer,  MS.  Rep.  Whart.  Dig.  Penn.  Rep.  249. 

Whether  the  acts  and  declarations  of  a  secret  partner,  can  a^ct  the  rights  of  his 
co-partners.  Tide  Whiting  v.  Ferris,  10  Johns.  Rep.  66.  Sweeting  v.  Turner, 
10  Johns.  Rep*  216. 

The  admissions  of  one  partner,  afler  the  dissolution  of  the  partnership,  will  not 
bind  the  firm ;  but  entries  made  by  one  of  the  partners,  during  the  partnenhq>,  are 
admissible  evidence  against  both.     Waldin  v.  Sherburne,  16  Johns.  Rep.  409. 

Where  the  admissions  of  one  of  two  co-partners,  plaintiflb,  had  been  given  in 
evidence,  it  is  incompetent  for  the  adverse  party  to  shew,  that  the  person  making 
^em,  had  previously  assigned  his  interest  in  the  subject  of  the  suit  to  his  co-part- 
ner, and  was  a  bankrupt.     BuUdey  v.  Landon,  3  Conn.  Rep.  76. 

The  admission  of  the  ostensible  partner,  of  the  existence  of  the  partnership,  can- 
not be  given  in  evidence  against  another  charged  as  a  ionnant  partner.  Corp  t. 
Robinson,  MS.  Rep.  Whart  Dig.  Penn.  Rep.  249.    • 

The  admissions  of  a  jomt  pind  several  obligor,  he  not  iieing  joined  in  the  8uit| 
cannot  be  received  as  etodence.     Hamlin  v.  Fitch,  Kirby,  174. 

But  in  an  action  on  a  promissory  note  executed  by  A.  and  B.  jointly,  and  broog^ 
against  B.  only,  A.  being  a  certificated  bankrupt,  the  admissions  of  A.  are  evidence 
against  B.     Howard  v.  Cobb,  3  Day,  309. 

And,  generally,  the  confessions  of  a  party  in  interest,  unless  he  be  a  party  to  the 
suit,  cannot  be  given  in  evidence.  Woodruff  v.  Whittlesey,  Eirby,  62.  t»  naia* 
Storrs  V.  Wetmore,  Ibid.  203. 

So,  where  there  are  several  'defendants,  and  one  is  defaulted,  and  the  odiers 
plead  to  the  action,  the  confessions  of  the  former  may  be  given  in  evidence  to  en- 
hance the  damages  against  all  the  defendants.     Bostwick  v.  Lewis,  1  Day,  33: 

So,  in  an  action  against  principal  and  surety,  the  confessions  of  the  principal  may 
be  given  in  evidence.  Simonton  v.  Boucher,  MS.  Rep.  Whait.  Dig.  Penn*  Rep. 
249. 

The  declarations  of  a  deputy  are  admissible  evidence  to  charge  the  dierifi^  Mott 
V.  Kip,  10  Johns.  Rep.  478.  Tyler  v.  Ulmer,  12  Mass.  Rep.  163.  Tide  Hecker 
V.  Jarret,  3  Binn.  404. 

The  admission  of  one  of  the  lessors  in  ejectment,  contained  in  the  recital  of  a 
deed,  is  evidence  against  all  of  them.  Brandt  v.  Klein,  17  Johns.  Rep.  835.  Tide 
Jackson  v.  M'Yeg,  18  Johns.  Rep.  330. 

The  confession  of  a  party  that  he  executed  the  writing,  on  which  the  suit  is 
brought,  obviates  the  necessity  of  calling  the  subscribing  witnesses.  Hall  v. 
Phelps,  2  Johns.  Rep.  451. 

But  where  there  are  subscribing  witnesses  to  a  bond,  the  confession  of  the  obli- 
gor is  not  sufficient ;  the  witnesses  must  be  produced,  or  their  absence  accounted 
tor.     Fox  v;  Reil,  3  Johns.  Rep.  477. 

The  admission  of  a  party  of  the  execution  of  an  instrument  not  under  seal,  is  suf- 
ficient proof.     Mauri  v.  Heflerman,  13  Johns.  Rep.  58. 

But,  it  seems,  such  admission  is  not  conclusive  against  the  party :  Thus,  where 
the  maker  of  a  promissory  note,  acknowledged  the  genuineness  of  ^  his  signature, 
he  may,  nevertheless,  shew  it  to  be  a  foigery.     Hall  v.  Huso,  10  Mass.  Rep.  39. 

So,  the  declarations  of  an  intestate,  that  a  contract  was  without  fraud,  are  not 
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eoncltuive  against  his  administrator,  in  an  action  oo  tlie  contract.     Duncan  v. 
M'Culloiigh,  4  Serg.  &  Rawle,  483. 

Evidence  of  the  confessions  and  declarations  of  a  person,  who  is  a  competent 
witness,  is  inadmissible.  Alexander  v.  Mahon,  11  Johns.  Rep.  185.  Lightner  v. 
W'ike,  4  SerfT.  tk  Rawle,  203. 

The  confessions  of  an  individual  member  of  a  corporation  agc^regate,  a  party  to 
the  iiuit,  which  were  not  made  in  the  exercise  of  any  coq>orate  duty,  cannot  be  re- 
ceived in  evidence.     Hartford  Bank  v.  Hart,  3  Day,  493. 

Nor  can  the  declarations  of  a  member  of  a  corporation,  as  to  what  passed  at  a 
meetifig  of  the  corporation,  be  admitted  as  evidence.  Magill  v.  Kauflman,  4  Serg. 
&  Rawle,  317. 

So,  the  acts  of  the  directors  of  a  turnpike  company,  not  authorized  by  the  vote  of 
the  corporation,  are  inadmissible.     Waterbury  v.  Clark,  4  Day,  19S. 

Parol  acknowledgments,  thougli  they  may  be  admitted  to  support  a  tenancy,  or  to 
remove  doubts  in  relation  to  possession,  cannot  be  received  as  evidence  of  title. 
Jackson  v.  Shearman,  6  Johns.  Rep.  19. 

"Sot  can  the  acknowledgments  'of  one  having  title  to  land,  be  admitted  as  evi« 
dence  to  defeat  that  title.     Jackson  v.  Cary,  16  Johns.  Rep.  302. 

Nor  can  the  declarations  of  a  person,  made  after  he  has  parted  with  his  interest, 
be  given  in  evidence  to  impeach  the  title  derived  from  him.  Parker  v.  Gonsalus,  I 
Serg.  &  Rawlo,  526. 

The  confessions  of  a  party,  made  to  a  third  person,  during  a  negotiation  for  a 
settlement,  are  not  admissible.  Mitchell  v.  Preston,  5  Day,  100.  Slocum  v.  Per- 
kins, 3  Sci^.  &  Rawle,  295.     Horr  v.  Slough,  2  Browne,  1 12.  innola. 

So,  where  the  declarations  of  a  person  imply,  that  a  writing  relating  to  the  sub- 
ject, existed,  such  declarations  cannot  be  given  in  evidence  without  proof  of  the  loss 
of  the  writing.     McDonald  v.  Campbell,  2  Serg.  &  Rawle,  473. 

Nor  can  the  declarations  of  one  devisee  be  given  in  evidence  against  another,  to 
invalidate  a*  will,  ontlie  i.<sue  ofdevisavit  vel  hop.  Miller  v.  Miller,  3  Serg.  (Si; 
Rawle,  267.     Bovard  v.  Wallace,  4  Serg.  &  Rawle,  499. 

Confessions  of  guilt,  made  by  the  defendant,  under  promises  of  favour  to  be 
shewn  hiiu  by  the  public  prosecutor,  cannot  be  givcu  iu  evidence  against  liim. 
Commonwealth  v.  Chabbock,  1  Mass.  Rep.  141. 

How  far  the  confessions  and  declarations  of  persons  charged  with  capital  of- 
fences, may  Le  received  against  them.  Respublica  v.  Roberts,  1  Dall.  39.  Res- 
f  ublica  v.  M^arty,  2  Dull.  86.     Pennsylvania  v.  Stoops,  Addis.  383. 

The  confessions  of  a  party  voluntarily  made  to  the  members  of  the  church  to 
which  he  belongs,  may  be  given  in  evidence  in  a  criminal  prosecution  against 
bim.     Commonwealth  v.  Drake,  15  Mass.  Rep.  161. 

Miscellaneous.  Shaver  v.  Ehle,  16  Johns.  Rep.  201.  Slate  v.  Smith,  5  Day, 
175.  Grannis  v.  Branden,  5  Day,  260.  Lockwood  v.  Smith,  5  Day,  309.  Man- 
waring  v.  Griffing,  5  Day,  561.  ^ 

MtnitUalralion. — Exemplification  under  the  archbishop's  seal  of  administration, 
with  tlie  will  annexed,  is  a  good  evidence  though  it  only  recites  tlie  fact,  and  sets 
out  the  will  in  hau:  verba.     B.  R.  H.  lOS. 

m 

Copy  of  the  act  book  of  the  ecclesiastiral  court  is  evidence  of  administration,  and 
in  the  first  instance.     8  East,  187.     13  East,  232.     Id.  238. 

^dmirftliy. — A  sentence  of  condemnation  of  a  neutral  by  a  British  vice-admiralty 
court,  is  sufficient  evidence  whence  to  presume  that  the  ship  condemned  had  been 
engaged  in  some  illegal  transaction,  though  the  ground  of  condemnation  do  not  ap- 
pear in  the  sentence.     1  Mars.  39. 

A  case  on  the  construction  of  a  sentence  of  condemnation,  wherein  the  conclusion 
deduced  was,  that  the  vessel  was  condemned,  not  because  not  properly  documented, 
but  from  having  simulated  papers.     15  East,  364. 

If  the  acts  of  condemnation  of  a  ship  in  admiralty  court  abroad  are  lost  at  sea, 
parol  evidence  shall  not  be  allowed  of  the  reasons  of  condemnation,  what  was  lost 
being  only  copy  of  evidence.     B.  R.  H.  304. 
\0L.   VII.  5G 
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A  sentence  of  reversal,  by  giving  costs  to  the  captor,  does  not  decree  the  origi- 
nal  seizure  to  have  been  justifiable.     13  East,  304. 

The  sentence  of  a  foreign  prize  court,  of  competent  jurisdiction,  on  the  ground 
of  infraction  of  treat/,  however  unwarranted,  is  conclusive.  5  East,  99.  3  B.  & 
P.  499. 

A  sentence  of  condemnation  bv  a  foreign  court,  of  competent  jurisdiction,  pro- 
ceeding specifically  on  the  srouna  of  infraction  of  the  treaty  between  their  own  na- 
tion and  that  of  the  captured,  is  conclusive  that  the  treaty  was  broken,  though  in- 
ferences in  aid  of  such  infraction  were  drawn  from  ex  parte  ordinances.    5  East,  99. 

AUthe  sentences  of  foreign  courts,  of  competent  jurisdiction  to  decide  questions 
of  prize,  are  to  be  received  nere  as  conclusive  evidence  (in  actions  upon  policies  of 
Insurance^  e.  gr.)  on  every  subject  immediately  and  properly  within  the  jurisdiction 
of  such  courts,  and  upon  which,  through  whatever  media,  they  have  professed  to 
decide  judicially.     5  East,  155.     1  Smith,  372.     2  Taunt.  85. 

The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  against  alt  the  worlds 
in  all  civil  suits,  as  to  all  mattei^  within  its  jurisdiction,  and  decided  by  the  sentence. 
Dougl.  575. 

A  foreign  sentence  of  condemnation  is  evidence  of  the  facts  inducing  (ho  con- 
demnation, and  upon  which  the  condemnation  proceeds,  as  of  the  judicial  act  of 
condemnation  itself*     14  East,  392. 

Tlie  sentence  of  a  foreign  prize  court  is  evidence  only  of  the  conclusion  on 
[*]which  the  condemnation  proceeded,  not  of  the  facts  stated  by  way  of  evidence* 
8  T.  R.  192. 

A  foreign  sentence  of  condemnation,  because  the  master  and  crew  bad  broken 
their  neutrality  in  the  course  of  the  voyage  insured,  by  forcibly  rescuing  the  ship 
which  had  been  seized  and  carried  into  port  by  a  bellifferent  power,  for  the  purpose 
of  search,  is  conclusive  of  a  breach  of  neutrality.     8  1.  R.  230« 

A  French  sentence,  condemning  an  enemy's  property,  a  ship  warranted  Ameri- 
can, '^for  want  of  a  list  of  the  crew,  as  required  by  a  French  ordinance,,  and  requi- 
site' within  the  meaning  of  the  treaty  of  commerce  between  France  and  America,"^ 
was  held  conclusive  against  the  warranty.     7  T.  R.  681.     8  T*  R.  230. 

The  sentence  of  a  foreign  cqurt  of  admiralty,  proceeding  upon  the  ground  of  the 
property  not  being  neuthd,  is  conclusive  against  the  assured,  that  he  has  not  com- 
l^ied  with  his  warranty.     3  B.  &  F.  201.  499. 

A  sentence  of  condemnation,  proceeding  on  the  ground  of  the  want  ofa  (breign 
court  of  admiralty,  is  not  conclusive  evidence  that  they  were  not  neutral,  unless  it 
appear  that  the  condemnation  went  on  that  ground.     Dougl.  575. 

Where  the  grounds  ofa  foreign  sentence  of  condemnation  are  detailed  therein, 
and  tliey  lead  to  a  difierent  conclusion  to  that  by  which  alone  the  sentence  would  be- 
justified,  it  is  void.     7  T.  R.  523. 

A  condemnation  before  the  consul  of  one  belligerent  state,  resident  in  another,  ia 
alliance  ofiensive  and  defensive  with  it,  has  the  same  effect  as  if  taken  in  the  state 
appointing  the  judge  who  condemns.     2  East,  473. 

A  sentence  of  condemnation  pronounced  by  an  enemy's  prize  court,  holden  in  a 
heutral  country,  is  a  nullity.     8  T.  R.  258. 

Sentence  of  a  foreign  admiralty  condemning  a  ship  as  unfit,  cannot  be  read  in  an 
action  on  the  charterparty,  which  is  a  contract  under  seal  at  land.     Str.  1078. 

The  sentence  of  a  foreign  court  of  judicature,  touching  the  construction  of  an 
English  policy,  is  not  binding,  since  that  can  only  be  determined  by  the  paiticolar 
law  of  England,     1  T.  R.  323. 

A  foreign  sentence,  condemning  a  neutral  vessel  for  the  breach  of  an  ex  parte  or- 
dinance of  the  foreign  state,  but  to  which  the  neutral  had  not  assented,  is  void.  S 
T.  R.  434.     Id.  562.     1  East,  663. 

A  condemnation  by  the  enemy  of  a  neutral  ship,  for  the  breach  of  an  ej?  parU  or- 
dinance, ia  void.     16  East^  176. 

A  case  in  which  a  foreign  sentence  was  held  of  no  avail,  as  between  the  under^ 
writer  and  assured,  from  the  construction  given  to  a  memorandum  on  the  policy.  3 
B.&P.499.  • 
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^  The  sentence  of  a  foreign  couit  of  admiralty,  is  conclusive,  not  only  of  the 
right  which  it  establishes,  but  of  the  fact  which  it  decides.  Baxter  v.  New-Eng- 
land Marine  Ins.  Co.  6  Mass.  Rep.  277.  Vide  Brown  v.  Ins.  Co.  of  Pennsylva- 
nia, 4  Yeates,  119.  S.  C.  in  High  Court  of  Enrors,  by- the  name  of  Dempsey  v. 
-Ins.  Co.  of  Pennsylvania,  1  Binn.  299.  in  nolo*  Cheriot  v.  Foussat,  3  Binn.  220, 
Croudson  V.  Leonard,  4  Cranch,  434.  Goix  v.  Low,  1  Johns.  Cas.  341.  Van* 
denheuvel  v.  United  Ins.  Co.  2  Johns.  Cas.  127.  Laing  v.  Upited  Ins.  Co.  8 
Johns.  Cas,  174.  Ludlow  v.  Dale,  1  Johns.  Cas.  16.  S.  C.  2  Chines'  Ci^.  in 
Error,  348.     Haskin  v.  New-Tork  Ins.  Co.  2  Johns'.  Cas.  173.  in  nola^ 

But  in  the  state  of  Ne^-York,  the  court  for  the  correction  of  errors  have  sanc- 
tioned a  different  rule  ;  having  reversed  most  of  the  decisions  of  the  supreme  court 
of  that  state^  on  the  conclusiveness  of  the  sentences  of  foreign  courts  of  admiralty; 
£0  that  the  rule  there,  seems  to  be,  that  such  sentences  are  not  conclusive.  Van- 
denheuvel  v.  United  Ins.  Co.  2  Johns.  Cas.  451.  S.  C.  3  Caines'  Cas.  in  Error, 
217,  Johnston  v.  Ludlow,  2  Johns.  Cas.  481.  Laing  y.  United  Ins.  Co.  Ibid. 
487.  Goix  V.  Low,  Ibid.  480.  Kemble  v*  Rhinefander,  3  Johns.  Cas,  130.  Vide 
Smith  V.  Steinbach,  2  Caines'  Cas.  in  Error,  173. 

But  the  sentence  of  an  unauthorized  or  Ulegal  tribunal,  will  not  bo  regarded  by 
fhe  courts  of  other  nations  ;  its  jurisdiction  may,  therefore,  be  enquired  mto,  both 
as  to  the  authority  from  which  it  emanated,  and  the  subject  matter  over  which  it  is 
exercised.  Snell  v.  Foussat,  3  Binn.  239.  in  nota.  Cheriot  v.  Foussat,  3  Binn, 
220. 

But  the  sentence  of  a  court  of  admiralty,  to  be  conclusive,  must  state  specifical- 
ly, the  reasons  on  which  it  it  is  founded.     RoibinsQn  y.  Jones.,  8  Mass.  Rep.  536. 

So,  a  foreign  sentence  is  not  conclusive  evidence  to  fklsify  a  warranty  of  neutrali- 
ty contained  in  a  policy,  where  the  ground  of  condemnation  is  alleged  to  be,  that 
the  master  of  a  vessel,  (being  neutral,)  '*  persisted  in  his  intention  to  enter  a  block- 
aded port,  afler  warning  from  the  blockading  force  not  to  do  so,  in  direct  breach 
and  violation  of  the  blockade  thereby  notified."  Fitzsunonds  v.  Newport  Ins.  Co. 
4  Crancli,  185.  ^ 

AffidaoiL — An  affidavit  filed  in  court  oi^  a  motion  may  be  read  in  evidence  at  the 
sittings  in  the  same  court,  without  proof  of  its  being  sworn.     2  Bl.  1190* 

•Affirmative  and  negaiioe. — :The  point  in  issue  is  to  be  proved  by  the  party  who 
asserts  the  affirmative.     4  T.  R.  33.    . 

The  negative  of  any  question  must  he  proved  by  the  p^rty  asserting  it,  where  the 
law  presumes  the  afRrmative.     3  East,  192. 

Where  one  party  charges  an^other  with  a  culpable  onussion,  or  breach  of  duty,  he 
must  prove  the  charge,  though  it  may  involve  a  negative.  Hence,^  in  an  action  by 
the  owner  of  a  ship,  brought  against  the  defendants  for  putting  on  board  combustible 
articles.,  '<  ^lithout  giving  due  notice  thereof;"  held,  that  it  lay  upon  the  plaintiff  to. 
prove  ilAa  negative  averment.     3  East,  192. 

It  is  a  general  rule,  that  averments,  the  falsehood  of  which  Iie»  wholly  within  the 
knowledge  of  one  party,  will  he  taken  fo^  granted  untU  he  shews  to  the  contraiy.  1 
T.  R.  648. 

Where  issue  is  upon  the  life  or  death  of  a  person,  thjet  proof  lies  upon  the  party 
-who  asserts  the  death.     2  East,  312. 

^  dgency.  The  acts  of  an  agent  are  binding  on  the  principal ;  hut  to  let  in  proof 
of  ttijam,  the  agency  must  first  be  proved,     Scojtt  v.  Crane,  1  Conn.  Rep.  265.  ^ 

[*]Mowance  in  eyre. — ^Two  allowances  in  eyre  temp.  Ed.  1.  and  judgment  in 
trespass  temp.  Ed.  3.  are  not  conclusive  evideope  of  a  right  to  wreck,  and  usage 
for  92  years  last  is  stronger.     2  Wils.  23. 

jSiwu^er.— rStateo^ents  as  hearsay  are  not  evideooe  for  deponent,  oi^  answer  pro: 
duced  against  him.     2  B.  &  P.  542. 

•^  The  answer  of  oae  co-defendant  in.  a  suit  in  chancery,  cannot  be  given  in  evi« 
dence  for  or  again^st  the  otlier.  Crranto.  Bissett,  1  Caines'  Cas.  in  Error,  112. 
Vide.  Phoenix  v.  Dey^  6  Johns.  Rep.  412.  ^ 

Articles  of  war. — Proof  of  articles  of  war  may  be  by  thoss  purporting  to,  be  print-. 
^  by  the  kmg's  printer.     5  T.  R.  436. 


440  TESTMOIGNE.— EVIDENCE. 

Army  Cotnmisrionera, — Certificate  of  the  commissioners  for  stating  the  army 
debts,  conclusive.     Str.  481. 

But  it  must  be  signed  by  them  sitting  upon  (he  commission.     Str.  56S. 
Assignment, — As  against  the  assignee  of  fui  estate,  documents  relating  thereto  are 
presumed  to  have  been  handed  over  to  him  ;  hence,  secondary  evidence  is  admissi- 
ble afler  notice.     16  East,  91. 

A  plaintiff  producing  the  original  lease  of  alonfj  term,  and  proving  possession  for 
the  last  seventy  years,  all  mesne  assignments  will  be  presumed.     2  Blk.  1228. 

Award. — A  copy  of  an  award,  the  original  being  lost  in  a  mail  robbed,  is  evi* 
dence.     Str.  526. 

Bankruplcy. — The  depositions  of  the  act  of  bankruptcy,  when  recorded  accord- 
ing to  the  St.  5  G.  2f  c.  30.  s.  41,  are  evidence  in  an  action  of  law  to  prove  the  pre- 
cise time  when  the  act  of  bankruptcy  was  committed,  if  specilied  therein.  Dtiugl. 
257. 

Though  taken  fifty  ye^rs  before.     Str.  920. 

So  jn  an  action  against  the  assignee  of  a  banknipt  for  a  creditor's  share  under  an 
order  of  commissioners  of  bankrupts  for  a  dividend,  the  proceedings  before  the  cooi- 
inissioners. are  conclusive  evidence  of  the  debt.     Dougl.  407. 

Entry  in  a  bankrupt's  books,  before  the  act  of  bankruptcy,  is  evidence.  B.  B. 
H,  378. 

In  an  action  by  the  assignees  of  a  bankrupt,  the  bankrupt's  declarations  at  the 
time  of  his  absenting  himself  from  home,  are  evidence  to  shew  his  motive.  5  T. 
R.  612. 

Where,  to  an  action  by  the  assignees  of  a  banHrupt,  for  a  debt  due  to  the  bank-- 
rupt's  estate,  the  defendant  set  of)  notes  in  his  possession  issued  by  the  bankrupt 
before  the  bankruptcy  ;  proof  that  notes  to  the  amount  of  the  sct-ofi'came  into  his 
hands  three  or  four  weeks  before  the  bankruptcy  was  held  sufficient  evidence  from 
tvhich  the  jury  might  infer  that  he  was  in  possession  of  them  at  the  time  pfthe 
bankruptcy,  without  identifying  them  with  the  notes  produced.  2  Mars.  209.  6 
Taunt.  517, 

Where  a  party,  on  his  examination  before  commissioners  in  bankniptcy,  produced 
a  bill  of  sale  from  the  bankrupt,  and  admitted  the  execution  of  it  in  his  deposition » 
that  was  held  sufiicient  evidence  of  it  against  him  in  trover,  brought  afterwards  by 
the  assignees,  for  the  goods  taken  under  it.     5  T.  R.  366. 

Baron  and  Feme.-^A  married  woman,  separated  from  her  husband,  becomes  en- 
titled to  an  estate,  the  premises  having  been  devised  to  a  trustee,  to  pay  unto  or  per- 
mit her  (then  single)  to  receive  the  profits.  The  trustee  for  several  years  receives 
ront  expressly  for  her  use,  from  a  person  in  possession,  which  he  pays  her.  Hekf, 
that  an  authority  from  the  husband  to  recognize  the  party  as  tenant  might  be  pre- 
sumed.    1  Taunt.  367. 

Bastard. — On  a  question  of  logitimncy,  the  declarations  of  deceased  persons  sup- 
posed to  liave  been  married  (who  might  themselves  be  examined,  if  alive)  are  ad- 
missible to  disprove  the  fact  of  marriage.     6  T.  R.  330. 

Sentence  in  ecclesiastical  court  for  fornication,  ike,  in  a  criminal  way  is  not  evi- 
dence against  tlie  issue,  otherwise  if  a  sentence  on  the  point  ol'  tiie  marriage  and  no 
collision.     2  Ves.  243. 

Bill  in  equily.'^A  bill  in  equity  is  evidence  only  of  its  own  existence,  ai^d  that  itM 
contents  we're  in  issue.     7  T.  R.  2. 

-^  ifooks  of  accounts. — How  far  they  shall  be  allowed  as  evidence.  Case  y* 
Potter,  3  Johns.  Rep.  163.  2d  edit.  Vosburgli  v.  Thayer,  12  Johns.  Rep,  4«1. 
Vide  Prince  v.  Smith,  4  Mass.  Rep.  455.  Cogswell  v.  DoUivcr,  2  Mass.  Rep. 
217,  Prince  v.  Swett,  2  Mass.  Rep.  569.  Faxon  v.  Hollis,  13  Mass.  Rep.  427. 
Charaplin  v.  Tilley,  3  Day,  307.     Deforest  v.  Bacon,  2  Conn.  Rep.  633.  J> 

Boundaries. — Hearsay  evidence  is   admissible  on  a  question  of  parochial  or 

[*]manoriaI  boundary,  aUhough  the  persons  who   had  been  heard  to  speak  of  the 

boundary  were  parishioners,  and  claimed   rights  of  common  on  the  very  wastes 

which  their  declarations  had  a  tendency  to  cularuc.     14  East,  331.  -<  Vide  Cauf- 
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man  v.  Congregation  of  Cedar  Spring,  6  Binn.  59.     Queen  v.  Hepburn,  7  Cranch, 
290.     Per  SIarsiiall,  Ch.  J.  J> 

CoUaUral  facts, — In  ordcu-  to  shew  the  necessity  ofcalling  in  the  aid  of  the  mili- 
tary to  execute  process,  proof  of  acts  of  violence  by  the  mob,  collected  in  another 
quarter,  but  collected  for  the  same  purpose  as  those  about  the  plaintiff's  house,  is 
admissible.     14  East,  183.  i^ 

College  sentence, — A  sentence  of  expulsion  from  a  college  in  one  of  the  universi- 
ties is  good  evidence,  unless  reversed  by  appeal ;  and  while  it  continues  unreversed, 
no  evidence  can  be  admitted  to  prove  its  irregularity.     Cowp.  315. 

Commissioners. — The  judgment  of  commissioners  directed  by  statute  to  be  iina], 
cannot  be  questioned  in  a  collateral  proceeding.     2  B.  &  P.  391. 

Common. — On  a  question,  whether  certain  lands,  which  had  been  approved  from 
a  waste,  were  subject  to  a  right  of  common,  several  counterparts  of  old  leases,  kept 
among  the  muniments  of  the  lord  of  the  manor,  by  which  the  land  appeared  to  have 
been  demised  by  the  lord  free  from  any  such  charge,  were  allowed  to  be  evidence 
for  the  plaintiff  claiming  under  the  lord  of  the  manor,  though  possession  und^r  the 
leases  was  not  shewn.     5  T.  B.  412. 

Comparison  of  hands. — Evidence  by  comparison  of  hands  is  admissible  where 
from  lapse  of  time  no  better  evidence  is  attainable.     7  East,  282.  a.     14  East,  328. 

<^  A  witness  shall  not  be  permitted  to  decide  upon4he  genuineness  of  a  signature^ 
by  comparison  of  hands.  Whether  papers  admitted  to  be  genuine,  ought  to  be  de- 
livered to  th3  jury,  to  determine,  by  comparison  of  hands,  the  genuineness  of  the 
paper  in  question  ?  Qumre.  Titford  v.  Knott,  2Johns.  Cas.  211.  Vide  Jackson 
V.  Van  Dusen,  5  Johns.  Rep.  144.  Olmsted  v.  Stewart,  13  Johns.  Rep.  238. 
Martin  v.  Taylor  and  United  States  v.  Johns,  MS.  Rep.  Whart.  Dig.  Penn.  Rep. 
245.     Vide  Hall  v.  Huse,  10  Mass.  Rep.  39.  contra. 

Evidence  from  a  comparison  of  handwriting,  supported  by  other  circumstances, 
is  admissible.  On  the  same  principle,  from  a  comparison  of  the  types,  devices,  &c. 
of  two  newspapers,  one  of  which  is  clearly  proved,  and  the  other  imperfectly,  the 
jury  may  be  authorized  to  infer,  th^t  both  were  printed  by  the  same  person,  M'Cor- 
kle  V.  Binns,  5  Binn.  341 ,  349, 

One  of  the  subscribing  witnesses  of  an  ancient  deed  being  dead,  and  the  other 
not  known,  the  deed  was  allowed  to  be-  read,  on  the  evidence  of  a  person  who  had 
seen  many  deeds  and  papers  signed  by  one  of  the  witnesses,  and  believed  it  to  be 
his  liand- writing,  though  he  had  never  seen  him  write.  Thomas  v.  Horlocker,  1 
Dalt.  14.  >► 

Construction. — The  construction  of  writings  is  for  the  court,  not  the  jury.  1  T. 
R.  172.     Id.  674, 

Conviction* — No  record  of  a  criminal  conviction  can  be  given  in  evidence  in  a 
civil  suit  ;  for  it  might  have  been  on  the  evidence  of  a  party  interested  in  the  civil 
suit,  B.  R.  H.  311.  Therefore  if  A.,  convicted  of  forging  a  note  from  B.  to  him- 
self, sues  for  other  notes  from  B.  to  his  intestate,  and  reads  a  deposition  of  a  dead 
witness  to  prove  B.'s  owing  the  notes  in  question,  and  the  same  witness  has  sworn 
to  B.'s  owning  the  forged  notes,  yet  the  record  of  conviction  for  forgery  cannot  be 
read,  but  the  forged  note  may,  and  the  niarks  of  forgery  shewi^.  Ibid.  Vide  in  tit. 
Justices  of  Peace. 

Copy, — And  on  refusal  to  produce  an  instrument  afler  notice,  secondary  evidence 
is  admissible,  whether  in  criminal  or  civil  suits.     2  T.  R.  201.  n.     Id.  199. 

And  even  such  notice  is  unnecessary,  when  from  the  nature  of  the  proceeding  the 
Qne  party  is  aware  tliat  the  other  means  to  charge  him  with  the  possession  of  it.  14 
East,  274.     4  Taunt.  865.     3  B.  &  P.  143. 

The  notice  to  produce  should  be  given  to  the  suitor's  attorney,  even  in  criminal 
suits.     2T.  R.20U     3  T.  R.  306. 

And  where  a  loss  is  supposed,  proof  that  no  place  or  person  can  be  discovered, 
dispenses  with  search.     4  M.  &  S.  48. 

A  deed  consisted  of  two  parts,  of  ^hich  one  was  destroyed,  and  the  person  hav- 
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ing  the  other,  had  said  he  could  not  find  it  He  was  not  8i4>pcenaed.  Held>  that 
parol  evidence  was  inadmissible.     6  T.  R,  236. 

An  apprenticeship  deed  consisted  of  one  part,  in  possession  of  the  apprentice^ 
who,  on  application  shortly  before  he  died,  said  he  had  burnt  it  ;  the  executrix  of  the 
master  said  she  knew  nothing  about  it.  Secondary  evidence  was  held  admissible^ 
without  further  search.     4  M.  &  S.  48. 

<^  A  copy  m«iy  be  given  in  evidence,  where  facts  have  been  proved,  which  induce 
a  presumption  that  the  original  is  lost ;  or  parol  proof  may  be  given  of  its  contents. 
Jackson  v.  Lucctt,  2  Gaines'  Rep.  363.     Coleman  v.  Wolcott,  4  Day,  ^88. 

On  an  indictment  for  forgery,  if  the  instrument  alleged  to  have  been  forged,  be  se- 
creted to  protect  the  offender,  though  without  his  agency  or  privity,  a  copy  of  the 
instrument  taken  by  the  person  whose  name  is  forged,  and  who  has  seen  the  instm* 
ment,  is  admissible  evidence.     Commonwealth  v.  Snell,  3  Mass.  Rep.  82. 

So,  on  an  indictment  for  treason,  a  copy  of  a  letter,  inciting  insurrection,  is  ad- 
missible, on  proof  that  it  is  one  of  the  copies  actually  circulated  at  the  time  of  tha 
insurrection.     United  States  v.  Mitchell,  2  Dall.  357. 

8o,  a  copy  is  admissible  evidence,  where  the  original  is  not  in  the  possession  or 
power  of  the  party.     Phelps  v.  Foot,  1  Conn.  Rep.  387. 

So,  where  an  original  paper  is  in  the  hands  of^  an  attorney,  under  such  circuro- 
fitances  that  he  cannot  be  compelled  to  produce  it,  the  party  may  give  a  copy  in  evi- 
dence.    Lynde  v.  Judd,  3  Day,  499. 

A  copy  may  be  proved  by  c<4mparing  it  with  the  original  as  read  by  another  per- 
son.    Ibid. 

Where  one  party  serves  copies  of  affidavits  on  the  other,  the*origina]s  being  on 
file,  he  cannot  aflerwards  object  to  th^  reading  of  them.  Jackson  v.  Harrow,  1 1 
Johns.  Rep.  434. 

In  ejectment  by  the  assignees  of  a  bankrupt,  the  plaintiffs  must  prove  title  by  the 
origincJ  deed  to  the  bankrupt ;  a  copy  is  inadmissible.  Talcott  v.  Goodwin,  3 
Day,  264. 

A  grantee  of  land  cannot  give  in  evidence  a  copy  fVom  the  record  of  deeds,  with- 
out accounting  for  the  non^pfoduction  of  the  original.  Cunningham  v.  Tracy,  1 
Conn.  Rep.  252.  y 

Defendant  in  ejectment  refusing  to  produce  the  lease  in  her  custody,  an  attorney 
who  had  read  it  was  allowed  to  give  evidence  of  the  contents.     Str.  70. 

Where  an  original  is  of  a  pub?ic  nature,  and  would  be  evidence  if  produced,  an 
iipmediate  sworn  copy  thereof  will  be  evidence.     3  Salk.  154. 

A  survey  of  a  religious  house  (in  the  first  fruits  office),  though  the  commission  i^ 
lost.     1  Wils.  170. 

The  copy  of  an  old  agreement,  where  the  original  is  in  the  Bodleian,  whence  the 
Oxford  statutes  prohibit  it  to  go  out.     Bunb.  189. 

Public  writings  may  be  proved  by  the  original.     16  East,  208. 

Though  a  stamp  be  imposed  upon  the  copy.     Ibid. 

[*]  Public  writings  may  bo  proved  by  an  examined  copy  :  Ums,  an  pntiy  in,  land^ 
tax  assessment  book.     2  T.  R.  234. 

An  answer  may  be  proved  by  an  examined  copy.     16  East,  334. 

The  copy  of  a  copyholder's  admittance  of  thirty  vean^  standing  is  evidence,  though 
not  signed  by  the  steward.     2  Atk.  44. 

Proof  of  East  India  Company's  trs^nsfei-  books  may  be  by  copy.     Dougl.  593.  n. 

Marriage  registers  may  be  proved  by  copy,     Dougl.  174.  594.  n. 

Corporation^books. — Corporation  books,  when  publicly  kept  as  such,  and  the  en- 
tries made  by  the  proper  officer,  are  evidence.  Str.  93.  ^  Vido  Highland  Turn- 
pike Co.  f>.  M'Kean,  10  Johns,  Rep.  154.  Fleming  r.  Wallace,  2  Yeates,  120. 
Owings  V.  Speed,  5  Wheat.  420.  )► 

Corporation  books  are  not  evidence  for  tlie  corporation  against  a  stranger.  1  H. 
B.  214.  ^  Vide  Jackson  ».  Walsh,  3  Johns.  Rep.  226.  Commonwealth  r.  Wool- 
per,  3  Serg.  &  Rawle,  29.  y 
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Copies  of  cdrporation  books,  or  of  a  poll,  are  evidence ;  and  in  that  case  B.  R. 
will  not  order  the  original  to  be  produced  without  particular  reason.  Str.  3G7, 
Willes,  422. 

A  letter  My  years  old  found  in  the  corporation  chest,  is  not   a  corporate  act,  so 
as  that  a  copy  of  it  may  be  evidence,  but  the  original  must  be  produced*     Str.  401. 
CouaierparU — Tlie  averment  that,  ^^  by  an  indenture  "  may  be  proved  by  the  part 
executed  by  the  defendant.     5  T.  R.  465. 

Court  Xolla, — ^The  court  rolls  of  a  manor  are  evidence  of  the  noode  of  descent^ 
though  no  instances  are  shewn.  5  T.  R.  26.  Of  customs.  10  East,  520.  Bai 
presentments  by  homage  restricting  the  lord's  right,  in  respect  of  parcel  of  his^ie- 
mesne  land,  to  turn  so  many  cattle  only  on  the  waste,  not  acted  on,  have  no  weight 
against  a  uniform  contrary  usage.     2  M.  &  S.  440. 

Couri-^marlial, — Sentence  of  acquittal  by  a  court-martial  is  not  evidence  of  the  ille« 
gality  of  an  imprisonment.     4  M.  &  S.  400. 

Croton  liceme. — ^The  contents  of  a  license  from  the  crown,  when  lost,  must  be 
proved  by  the  registry  at  the  secretaiy  of  state's  office.     2  Taunt.  237, 

Custom, — Usago,  when  evidence,  though  not  ancient,  yet  unopposed  by  opposde 
testimony,  is  conclusive.     6  T.  R.  430. 

Reputation  is  evidence  on  questions  respecting  general  customs  concefkiing  par- 
ishes or  manors,  or  the  inhabitants  of  towns  and  other  places.     14  £ast,  327. 

To  prove  the  manner  of  conducting  a  particular  bcanch  of  trade  at  one  place  evi- 
dence may  be  given  of  the  manner  of  conducting  the  same  branch  at  another  place. 
Dougl.  510. 

In  a  question  upon  the  custom  of  tithing  in  the  parish  of  A.  evidence  that  such  a 
custom  exists  in  the  adjacent  parishes,  is  not  admissible.  Secus,  if  the  custom  be 
laid  as  the  general  custom  of  the  whole  country.     Cowp.  807. 

Whero  a  right  is  claimed  by  custom  in  a  particular  manor  or  parish,  proof  of  a 
similar  custom  in  an  adjoining  parish  qr  manor  is  not  admissible  evidence.  Cowp. 
807.    Dough  512.     12  East,  63. 

In  an  action  for  a  trespass  on  a  close,  parcel  of  a  common,,  defendant  justified  for 
a  prescriptive  right  of  common  at  all  times  over  the  place,  &c.  and  the  plaintiff  in 
his  replication  prescribed,  to  use  the  place  for  tillage,  &c.  qualifying  the  defend- 
ant's general  right.  Held,  that  reputation  was  admissible  to  support  such  prescrip- 
tive right  of  tillage ;  wtuch  afiected  a  large  number  of  occupiers  within  the  di;>trict. 
1  M.  <Sc  S.  679. 

Question  is,  whether  there  is  a  custom  within  a  manor,  of  barring  entails  by  sur- 
render. In  support  of  a  single  instance  of  a  surrender  by  a  tenant  in  tail,  to  the  use 
of  a  third  pe^pon  in  fee,  which  tenant  died  about  13  years  ago,  is  shewn.  Against 
it,  an  instance  in  1736  is  proved  of  a  recovery  suffered  by  a  tenant  in  tail.  Held 
that  there  was  evidence  whence  a  jury  might  presume  such  custom.  The  surren- 
der was  an  act  done  in  open  court,  and  has  since  never  been  controverted.  2  M. 
k  S.  92. 

Where  it  is  contended  that  l>y  the  custom  of  a  manor,  land  shall  descend  to  the 
eldest  female  heir,  general  reputation  of  such  custom,  and  instances  of  its  having  so 
descended,  on  some  occasions,  is  evidence  proper  to  be  left  to  a  jury,  [*]though 
the  descent  contended  for  in  the  particular  instance  is  not  exactly  similar  to  any  of 
those  that  are  adduced  in  evidence,  as  where  the  estate  is  claimed  by  the  grandson 
of  an  eldest  sister,  and  the  instances  proved  are  only  of  descents  to  eldest  daughters 
and  eldest  sisters.     12  East,  62.     1  T.  R.  466. . 

The  customs  of  one  manor  allowed  as  good  evidence  of  the  customs  of  another 
manor  in  the  three  northern  counties,  because  antiently  they  made  one  earldom.  Fort. 
41.  44.  N.  B.  The  judges  of  C.  B.,  barons  of  Exchequer,  declared  afterwards 
that  the  customs  of  other  manors  ought  not  to  have  been  admitted  as  evidence.  Str* 
654.     Yide'Acc.  Doug.  495. 

The  custom  of  archdeaconries  in  the  same  diocese,  is  not  evidence  of  a  custom 
im  another.     Str.  957,  a. 
^  a  suit  betw990  A  cepybdder  and  bi»  lord,  the  copyholder  rests  his  case  upon 
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an  iromemorial  custom  of  the  manor,  (he  existence  of  which  the  lord  denies.  At' 
the  trial  the  lord  produqis  the  record  of  a  suit  by  bill  in  the  exchequer,  4  W.  h  M. 
wherein  the  parties  litigant  are  described  as  lord  and  copyholder  .(of  the  self-sanus 
manor),  and  the  parties  deposing  for  the  copyholder  are  so  described,  that  if  the  de- 
scription be  only  true,  Uiey  are  legally  competent  to  give  evidence  touching  the  cus- 
tom of  the  manor.  Their  depositions  go  to  prove  a  custom  inconsistent  with  that 
relied  upon  by  the  now  plaintiff;  and  to  disprove  the  exi-^^tence  of  such  last-men- 
tioned custom,  the  lord  offers  them  as  evidence.  Objected,  1.  That  the  present 
parties  were  not  privies  to  the  record  of  the  former  suit,  and  therefore  could  not  le 
afiSbted  by  any  matter  therein  contained ;  it  was  res  inter  alios  acta.  2.  Or  sup- 
posing that  the  depositions  were  admissible  as  evidence  of  reputation,  stilJ  that  it 
must  be  shewn  that  the  parties  were  invested  with  the  characters  described  in  tlie 
depositions,  and  having  which  alone  were  they  competent  to  depose.  8.  Or,  even 
waiving  the  two  former  objections,  that  the  depositions  were  inadmissible  evidence, 
being  declarations  made  post  litem  moiam.  Objections  over-ruled,  because,  1.  The 
depositions  were  not  offered  as  a  record  estopping  the  plaintiff,  but  as  declarations 
of  deceased  persons,  touching  a  reputation  or  received  opinion  ;  their  simple  asser- 
tions would  have  been  evidence;  a /or/ton  those  made  under  the  sanction  ofaa 
oath.  2.  That  at  this  distance  of  time,  the  fact  that  the  witnesses  were  clothed 
with  the  character  in  which  they  deposed  must  be  taken  for  granted ;  else  it  would 
be  requiring  a  proof  which,  in  all  probability,  it  were  impossible  to  adduce.  3.  The 
two  customs,  the  one  litigated  in  the  former,  the  other  in  the  present  suit,  are  difil;- 
rent ;  the  declarations  therefore,  though  made  af\er  the  first  custom  wa&  questionec], 
were  made  before  the  controversy  touching  the  present  was  raised.  4  Al.  &  S.  480. 
•^  The  custom  of  merchants  admissible,  to  shew,  that  the  master,  and  not  tb.^ 
owners,  is  liable  for  specie  shipped  on  freight     Halscy  v.  Brown,  8  Day,  346. 

Parol  evidence  is  admissible  to  prove  the  osage  of  trade,  though  such  usage  orig- 
inated in  a  written  law  or  usage  of  the  country  where  it  prevails.  Livingston  &  GH- 
Christ  f .  Maryland  Ins.  Co.  7  Cranch,  506.  539. 

Where  a  promissory  note  was  made  payable  <<  in  cotton  yarn,  at  the  wholesaltd 
factory  prices,"  it  was  held,  that  evidence  of  the  usage  of  manufacturers  and /dealers 
in  that  article,  was  admissible^  to  shew,  that  by  diese  ter^ns  was  meant  a  ceitain 
scale  of  prices,  different  from  the  actual  wholesale  prices  in  market.  Avery  r. 
Stewart,  2  Conn.  Rep.  69. 

A  commercial  custom,  j^nerally  known,  is  evidence  of  the  intention  of  the  par- 
ties, in  a  transaction  to  which  the  custom  is  applicable.  Barber  v.  Brace,  3  Conn. 
Kep.  9. 

Evidence  of  the  usage  of  trade,  where  the  law  is  settled,  is  inadmissible  ;  but 
where  the  law  is  doubtful,  such  evidence  is  proper.  Bo  wen  v.  Jackson  and  Win- 
throp  v.  Unions  Ins.  Co.  MS.  Rep.  Whart.  Dig.  Penn.  Rep.  252.  ^ 

Customanj. -^-^The  customary  of  a  manor  handed  do>vh  with  the  other  muniments, 
though  not  signed,  is  evidence  of  a  custom.     1  T.  R.  466. 

CMr€u;te}\ — In  a  civil  action  the  character  of  the  defendant  cannot  be  gone  into. 
Anon.  Lofn.  321. 

On  an  information  in  the  exchequer,  evidence  to  character  is  inadmissible.  2  B. 
&  P.  532. 

Wnere  a  party  is  allowed  to  give  general  evidence  of  character,  he  cannot  enter  in- 
to particular  instances.     1  T.  R.  75  i. 

^  General  character  may  be  given  in  evidence  in  behalf  of  the  defendant,  on  a 
capital  trial.     Commonwealth  v.  Hardy,  2  Mass.  Rep.  317. 

And  so,  in  all  criminal  prosecutions.     Ibid.  Per  Parsons,  Ch.  J. 
In  an  action  for  a  libel,  with  a  plea  of  justification,  the  plaiiitiflT  may  give  evidence 
of  his  character.     Romayne  v.  Duane,  MS.  Wbart  Dig.  Penn.  Rep.  251. 

In  an  action  for  breach  of  .promise  of  marriage,  and  for  seduction,  the  defendant 
shall  not  be  permitted  to  give  evidence  of  the  general  bad  character  of  the  plaintifi^ 
between  tlie  promise  and  the  breach,  in  miti^tion  of  damages.     Boynton  v.  Kel* 
^•^1 3  Mass.  Rep.  189. 
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Nor  can  evidence  in  favour  of  character  be  admitted^  where  the  character  of  the 
party  is  not  impeached.  Ketland  v,  Bisset,  MS.  Rep.  TS^art.  Dig.  Penn,  Rep, 
261. 

.  Nor,  in  an  action  of  slander  for  charging  the  plaintiff  with  pejjury,  can  the  d6<« 
fendant,  in  mitigation  of  damages,  give  evidence  of  the  belief  of  the  plaintiff  in 
atheistical  principles.     Ross  v.  Lapham,  14  Mass.  Rep.  275.  y 

Death. — In  establishing  a  title  upon  a  pedigree,  where  it  may  be  necessary  to  lay 
a  branch  of  the  family  out  of  the  case,  it  is  sufficient,  prma  jacitj  to  shew  that  the 
person  has  not  been  heard  of  for  many  years.     1  Blk.  405. 

Proof  by  one  of  the  family  that  a  particular  person  had,  many  years  befbre,  gone 
abroad,  and  was  supposed  to  have  died  there,  and  that  the  witness  had  not  heard  in 
the  family  of  his  having  married  ;  held  presumptive  proof  of  his  death  without  lawful 
issue.     15  East,  293. 

Decree, — A  decree  in  equity  is  inadmissible  without  bill  and  answer,  where  it  i^^. 
cites  proceedings  in  part  only.     Dougl.  580. 

But  it  may  be  proved  by  copy.     Cowp.  17. 

In  an  action  on  a  wager  whether  a  decree  of  the  court  of  chancery  would  be  r*]r^. 
versed  on  appeal  to  the  house  of  lords,  a  copy  of  the  reversal  is  sufficient  evidencOi 
without  producing  the  minute  book  itself;  such  copy  need  not  be  on  stamps, 
Cowp.  17. 

•^  A  decree  in  chancery  finding  an  immaterial  fkct,  is  not  admbslble,  in  a' suit  a| 
law  between  the  same  parties,  to  prove  such  ^ctt    Hotchkiss  v,  Nichols,  8  Day* 

188.  y 

Depo9iHon.-^The  deposition  of  a  person  examined  in  chancery  may  be  used  ii| 
a  suit  of  law  between  the  same  parties  if  be  is  dead,  cannot,  attend  through  sickoes^i 
or  is  not  amenable.     1  Atk.  445. 

The  court  will  not  give  leave  for  witnesses,  prisoners  in  execution,  to  be  exaoH 
iaisd,  and  their  depositions  read  in  evidence  without  consent.     Barnes,  222,  223, 

No  examination  shall  be  read,  though  signed  by  a  magistrate,  unless  signed  by 
the  part^.     B.  R.  H.  306. 

Z^up/ieafe.-^-^Proof  of  attorney's  bill  and  duplicate  original  is  admissible,  2  B,  Qfi 
P.  237. 

So  in  the  case  of  a  notice  on  demand.     Id.  39. 

Ehetion. — ^The  original  precept  from  the  sheriff  to  the  returning  6fflcer  of  a  bov« 
ough  to  proceed  to  an  election,  is  admissible  evidence  to  prove  the  allegation  in  ft 
declaration  that  such  a  precept  issued,  &.c.     Willes,  422. 

Enirie»  ami  dec/at*a/t<m«.— rThe  declarations  of  deoeased  persons  are  admissible 
in  cases  where  they  appear  te  have  been  made  against  their  interest ;  as,  entries 
in  their  books  charging  themsolvos  with  the  receipt  of  money  on  account  of  a  third 
person.     4  T.  R.  514.  669. 

Declarations  by  a  deceased  tenant,  who  held  under  both  A,  and  B.  are  admissl^i 
Ue  to  prove  whedier  certain  lands  are  parcel  of  A.'s  or  B,'8  estate.     2  T.  R*  53, 

To  prove  seisin  in  a  devisor,  the  declarations  of  a  deceased  occupier  of  land  that 
he  held  as  his  tenant,  are  admissible  evidence.     2  T.  R.  55. 

The  declaration  of  a  deceased  occupier  of  land,  that  he  rented  it  under  %  certain 
person,  is  evidence  of  that  person's  seisin.     4  Taunt  16. 

Admissions  by  the  deceased,  that  a  chattel  claimed  as  a  herlot  by  custom  WAS 
given  by  her  to  A.,  are  evidence  for  A.  against  tl^  lord.     1  Taunt.  141. 

In  ejectment  by  the  first  tenant  in  tail*  under  a  settlement  (bjr  which  an  estate 
was  limited  to  A.  for  life,  remainder  to  B.  for  life;  remainder  to  C.'s  eldest  son  for 
life,  remainder  to  C.'s  eldest  son  in  tail,  6lc.  with  a  power  to  the^  tenants  for  life  to 
grant  leases,  on  condition  of  reserving  the  antient'  rent)  against  the  defendant  who 
claimed  as  lessee  of  C.  to  recover  a  part  of  the  estate,  which  as  the  lessor  of  tho 
plaintiff  complained,  had  been  demised  for  less  than  the  antient  rent.  Held,  that  4 
letter  addressed  to  B,  by  one  intimately  acquainted  with  the  property,  purporting  to 
be  a  particular  account  of  the  antient  reUta  at  that  time,  and  rQcqgnizod  as  such  by 
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B.,  and  preserved  by  the  successive  owners  of  the  estate,  was  admissible  against  C, 
a  succeeding  tenant  for  U!b.     3  Smith,  254.     7  East,  279, 290. 

Where  the  question  is,  whether  a  certain  waste  is  the  soil  of  the  defendant,  entries 
by  a  steward,  since  deceased,  of  money  received  by  him  from  difierent  persons,  in 
satisfaction  of  trespasses  committed  on  the  waste,  are  evidence  to  shew  that  the 
right  to  the  soil  is  in  his  roaster,  under  whom  the  plaintiff  claims.     4  T.  R.  514. 

Entries  by  deceased  officers  of  a  township,  of  the  receipt  of  money  from  the  of- 
ficers of  another  township,  for  a  proportion  of  the  church  rates,  ar^  admissible  to 
prove  the  liability  of  the  township  paying  to  repair.     4  T.  R.  669. 

Where  the  question  was,  whether  certain  lands  described  in  antient  title-deeds 
were  the  same  for  which  certain  rents  had  been  at  several  times  paid,  held  thitt  en- 
tries made  by  a  deceased  person  under  whom  defendant  claimed,  acknowledging  the 
receipt  of  rent  for  the  premises  in  question,  were  not  admissible  evidence  for  the  de- 
fendant.    6T.  R.  121. 

A  written  memorandum  by  a  deceased  man-midwife,  stating  that  he  had  delivered 
a  woman  of  a  child  on  a  certain  day,  and  .referring  to  his  ledger,  in  which  a  charge 
for  his  attendance  is  marked  as  paid,  is  evidence  upon  an  issue  as  to  the  child's  age. 
10  East,  109. 

.  [*]A  paper  signed  by  many  deceased  copyholders  of  a  manor,  importing  what 
was  the  general  right  of  common  in  each  copyholder,  and  agreeing  to  restrict  it,  is 
evidence  of  reputation,  even  against  other  copyholders  not  claiming  under  those  who 
signed  it.     13  East,  10. 

Acts  of  ownership  exercised  over  one  part  of  a  waste,  are  evidence  to  rebut  a 
presumption  that  another  was  enclosed  by  grant  from  the  lord.     1  Taunt  208. 
.  An  entry  in  an  attorney's  debt  book  may  be  read  afler  his  death  to  prove  that  a 
deed  was  made.     Str.  1128. 

A  deceased  attorney's  book,  charging  for  engrossing  and  registering  a  lease  on  a 
particular  day,  which  was  afler  its  date,  was  received  as  evidence  to  shew  the  exact 
day  of  its  execution.-    15  East,  32. 

•^  In  an  action  against  an  executor  for  a  legacy,  a  memorandum  in  the  handwrit** 
ing  of  the  testetor,  prior  to  the  date  of  his  will,  and  an  account  entered  in  his  books, 
are  not  sufficient  proof  of  a  debt  to  support  a  claim  of  the  defendant  to  retain* 
Rickets  v«  Livingston,  2  Johns.  Cas.  97. 

A  memorandum  made  by  a  deceased  parteer  is  not  evidence  in  fevoar  of  the  sur- 
vivor.    Rankb  v.  BlackweU,  2  Johns.  Cas.  198. 

In  an  action  by  one  parteer  against  another,  entries  in  the  parte^:sbip  books,  by 
ene,  are  evidence  against  him  who  made  them.  Simonton  v.  Boucher,  MS.  Rep. 
Whart.  Dig.  Penn.  Rep.  249. 

The  memoranda  of  the  messenger  of  a  bank,  who  is  dead,  of  demands  and  notices 
to  makers  and  indorsers  of  notes  led  for  collection,  ^ure  aidmissible  to  prove  a  de- 
mand and  notice.     Welsh  v.  Barrett,  15  Mass.  Rep.  380. 

So,  the  books  and  memorandums  of  a  notery  publick,  who  is  dead,  are  evidence 
fer  the  same  purpose..    JN'icholas  v.  Webb,  8  Wheat.  326. 

The  entries  of  a  sheriff  in  a  private  memorandum  book,  of  sales  of  land,  are  not 
evidence.     Salmon  v.  Ranee,  3  Serg.  &  Bawle,  311.  ^ 

JEsfecutor, — On  a  special  plene  admmistravitf  and  issue  thereon,  if  assete  be  prov« 
ed  in  the  defendant's  hands,  he  may  give  evidence  of  the  payment  of  other  debts 
with  those  assets  previous  to  the  action  brought 

'    Extortion. — In:  debt  qui  lam  for  extorting  Segal  fees,  ifthe  plaintiff  set  ferth  Che 
judgment  on  which  the  writ  was  founded,  he  must  alsoprove  it.     2-  BL  1101. 

Fee. — How  far  possession  of  twenty  year;9  is  evidence  of  afee,and  when  it  may  bs 
presumed.     Cowp.  595. 

Foreign  aUaohment — A  condemnatioa  in  a  foreign  attachmei^  which  a{^iears  to 
be  subsequent  to  action  in  C.  B.,  is  no  evidence.    Barnes,  195. 

-^  Foreign  JuclginenL — The  judgment  of  a  foreign  court,  of  competent  jurisdiction, 
is  ;))ttiiayact6  evidence  of  the  points  dsoMed.  Smith  v.  Williams,  2Caines*Cas* 
in  Error,  110. 

[*440] 
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But  such  judgments  are  not  conclusive  evidence  of .  a  debt.  Buttrick  y.  A]len>  8 
Mass.  Rep.  273. 

Copies  of  proceedings  in  a  foreign  court  or  tribunal,  ttiough  under  the  hands  and 
seals  of  the  officers  of  such  courts,  are  not,  of  themselveS}  evidence ;  but  must  be 
proved  like  other  writings.  Delafield  v.  Hand^  3  Johns.  Rep,  310>  Tide  Yander* 
voort  y.  Smithy  2  Caines'  Rep.  155. 

A  copy  of  the  sentence  of  a  court  of  admiraltj,  properly  authenticated,  is  sufficient 
evidence  of  a  condemnation,  without  shewine  the  previous  proceedings.  Gardere 
v.  Columbian  Ins.  Co.  7.  Johns.  Rep.  614.  ^ 

Foreign  toios.— -Foreign  laws  must  be  proved  as  facts.  Cowp.  174.  ^  Vide 
Kenny  v.  ClariLson,  1  J<muis.  Rep.  385.  Smith  v.  Elder,  3  Johns.  Rep.  105.  Con-> 
sequa  v.  Willings,  1  Peters'  Rep.  226.  Seton  v.  Delaware  Ins.  Co.  aad  Robinson 
V.  Cliffi>rd,  M.  S»  Rep.  Wbart.  Dig.  Penn.  Rep.  229.  Talbot  v.  Seaman,  1  Cranch, 
1,  38.  Church  v.  Hubbart,  2  Cranch,  187,  236.  Livingston  v.  Maryland  Ins.  Co.  0 
Crouch,  274» 

Foieicn  laws  may  be  proved  by  the  testimony  of  witnesses  acquainted  with  such 
laws.     Frith  v.  Sprasue,  14  Mass.  Rep.  455. 

Thepuhlick  laws  of  a  foreign  nation,  on  a  subject  of  common  concern  to  all  nations,' 
promulgated  in  the  United  States  by  the  national  .executive,  may  be  read  in  evidence 
in  the  courts  of  the  United  States,  without  further  authentication  or  proof.  Talbot,  v.. 
Seaman,  1  Cranch,  38.  S^ 

Forgery, — ^Qn  an  indictment  for  uttering  a  bank  note,  knowing  it  to  be  forged, 
pro<^  that  the  prisoner  had  passed  other  forged  notes  of  the  same  kind,  is  evidence 
that  he  knew  the  note  in  question  to  be  forged.     1  N.  R.  92. 

Gazette, — The  Gazette  is  evidence  of  any  acts  done  by,  or  to,  the  king,  in  his 
regal  character.    6  T.  R.  436. 

Grant. — A  grant  of  one  moiety  is  evidence  that  the  grantor  has  the  other  moiety. 
5  Taunt  257. 

•^  ITaiMl-tertfong*-— Where  the  subscribing  witnesses  to  a  bond,  or  other  instru- 
ment, are  dead,  or  without  the  jurisdiction  of  the  court,  proof  of  their  hand- writing 
is  sufficient,  without  proving  the  hand-writing  of  the  obligor.  Sluby  v.  Champlin, 
4  Johns.  Rep.  461.  Mott  v.  Doughty,  1  Johns.  Cas.  230.  Dudley  v.  Sumner,  5 
Mass.  Rep.  462,  463.  Clark  v.  Sanderson,  3  Binn.  192.  Peters  v.  Condron,  2 
Sei^.  &  Rawle,  80. 

So,  proof  of  the  hand-writing  of  one  of  the  subscribing  witnesses  to  a  deed  of  44 
years  standing,  is  sufficient.     Jackson  v.  Burton,  1 1  Johns.  Rep.  64. 

The  hand-writing  of  a  subscribing  witness,  disinterested  at  the  time  of  attestation, 
may  be  proved,  if  subsequently,  he  become  interested,  though  by  his  own  voluntary 
act.  Hamilton  v.  Marsden,  6  Binn.  45.  Lautermilch  v.  Kneagy,  3  Serg.  6c  Rawle, 
202. 

Evidence  of  hand- writing  is  not  admissible,  if  the  party  be  guilty  of  any  ne^i- 
gence  in  producing^  the  subscribing  witnesses.  Mills  v.  Twist,  8  Johns.  Rep.  94. 
2d  edit.  Cooke  v.  noodrow,  5  Cranch,  13,  14.  Spring  v.  South  Carolina  Ins.  Co. 
8  Wheat  268. 

'  So,  where  one  of  the  subscribing  witnesses  is  within  the  jurisdiction  of  the  court, 
he  must  be  produced ;  and  proof  of  the  hand-writing  of  the  other,  who  has  become 
interested,  ia  inadmissible.     Davison  v.  Bloomer,  1  Dall.  123. 

Though  the  subscribing  witness  to  a  deed,  if  within  the  jurisdiction  of  the  court, 
must  be  called  to  prove  the  execution  and  delivery  ;  yet,  the  fact  of  a  isuure  may  be 
proved  by  any  other  person.     Penny  v.  Corwithe,  18  Johns.  Rep.  499. 

If  a  subscribing  witness  be  within  the  jurisdiction  of  tlie  court,  though  he  be  so 
aged  and  infirm  that  he  cannot  attend  tlie  trial,  proof  of  his  hand-writtog  cannot  be 
received ;  because  his  examination  under  oath,  by  order  of  court,  is  higher  evidence. 
Jackson  v.  Root,  18  Johns.  Rep.  60. 

The  subscribing  witnesses  to  a  promissory  note,  being  without  the  jurisdiction  of 
the  court,  proof  of  the  hand-writing  of  the  maker  may  be  proved  by  other  witnesses. 
Homer  v«  Wallis,  11  Mass.  Rep.  309. 
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Whether^  in  easd  the  dubscribing  wttnesdds  to  a  bond,  live  in  aao&er  state,  tbe 
hand-writing  of  the  obligor  may  be  proved  bj  other  witnesses?  Hempstead  v.  Bird, 
i  Day,  293.  Vide  Clark  v.  Sanderson,  3  Binn.  19^. 

So,  proof  of  the  hand- writing  of  one  of  two -subscribing  witnesses,  who  is  dead* 
^here  the  other  cannot  be  found,  is  sufficient.  Powers  v.  M'Ferrao,  2  fierg.  ft 
Rawle,  44. 

Soy  band-writing  may  be  proved  by  witnesses  from  their  previous  knowledge,  de« 
rived  either  from  having  seen  the  person  write,  or  from  genuine  papers  received  in 
the  course  of  business.     Titfbrd  v.  Enott,  2  Johns.  Gas.  211.     Tide  Jackson  v. 
Van  Dasen,  5  Johns.  Rep.  144.  Johnson  v.  Daveme,  19  Johns.  Rep.  134«  Homer 
v.  Wallis,  1 1  Mass.  Rep.  309.  Hall  v.  Huse,  10  Mass.  Rep.  39. 

Hearsay, — Hearsay  evidence  of  pedigree,  is  sufficient  Jackson  v.  Cooley,  8 
Johns.  Rep.  99.  2d.  edit.  Strickland  v.  Poole,  1  DalL  14.  Queen  v.  Hepburn^  7 
Cranch,  290.  Per  Marshall,  Ch.  J. 

So,  general  reputation  is  sufficient  evidence  to  prove,  that  a  person  acted  as  a 
publick  officer,  without  producing  bis  appointment  Potter  v.  Luther,  3  Johns. 
Rep.  431. 
So,  in  ordinary  cases,  a  marriage  maybe  proved  by  general  reputation,  &c.  Fenton 
Reed,  4  Johns*  Rep.  52.  Hammick  v.  Bronson,  5  Day,  290. 
V.  But  upon  an  indictment  for  lascivious  cohabitation,  one  of  the  parties  being  mar- 
ried, the  marriage  must  be  proved  by  a  copy  of  record,  or  by  witnesses  present  at 
the  performance  of  the  marriage  ceremony.  Commonwealth  v.  Littlejohn,  15  Mass. 
Rep.  163. 

So,  the  declarations,  of  a  deceased  person,  in  relation  to  a  boundary,  may  be  giv-* 
en  in  evidence.  Caufman  v.  Congregation  of  Cedar  Spring,  6  Binn.  59.  Queen  v. 
Hepburn,  tU  aupra- 

So,  hearsay  is  admissible  evidence  of  the  death  of  a  person.  Jackson  v.  Bone- 
ham,  15  Johns.  Rep,  226. 

Hearsay  evidence,  to  prove  family  relationship,  is  admissible  only  when  it  comes 
fVom  a  deceased  relative,  or  member  of  the  family,  to  which  it  relates,  under  sucb'cir* 
cumstances  as  to  preclude  the  supposition  of  interest  or  bias.  Chapman  v.  Chap- 
man, 2  Conn.  Rep.  347. 

The  admissions  of  one  who  is  himself  a  competent  witness,  cannot  be  given  in 
evidence.     Woodard  v.  Paine,  15  Johns.  Rop.  493. 

Nor  can  the  evidence  be  received,  if  the  person  be  dead,  and  the  declarations  bo 
made  in  extremis.     Wilson  v.  Bocrcm,  5  Johns.  Rep.  286. 

Nor  can  hearsay  be  received,  where,  from  the  circumstances  attending  the  case, 
better  evidence  in  the  power  of  the  party,  can  be  supposed  to  exist  Crouch  v.  £r- 
eletb,  15  M^s.  Rep.  305. 

Thus,  hearsay  evidence  is  inadmissible  to  prove  a  specifick  fact,  which  fact  in  its 
nature  is  susceptible  of  being  proved  by  witnesses  who  speak  from  their  own  knowl- 
edge.   Queen  v.  Hepburn,  7  Cranch,  290.  ^ 

Inclosure,~When  an  award  under  an  inclosure  act  is  ambiguous,  a  subsequent 
usage  is  admissible  in  explanation  in  relation  to  a  road.     5  Taunt.  752« 

Incumbent — ^In  an  action  by  an  incumbent  for  money  had  and  received,  against 
ene  who  has  taken  the  fees  due  to  him  in  right  of  his  living,  is  not  necessazy  for  the 
plaintiff  to  prove  hia  having,  read  the  articles,  &c.,  unless  something  appear  to  raise 
a  presuniption  to  the  contrary.     2  BL  852. 

Indebitatus  account* — Under  an  indebitatus  count,  as  many  difierent  contracts 
may  be  given  in  evidence  as  the  plaintiff  pleases.     2  Taunt  46, 

indorsement — rThe  indorsement  of  a  registration  in  Ireland  on  a  deed  executed 
there  need  not  be  proved.     1  T.  R«  55. 

Inquisition. — A  commission  of  inquiry  under  the  exchequer  seal,  and  an  inquisi* 
lion  taken  thereon,  is  admissible  but  not  conclusive  evidence  of  lands  having  t>een 
part  of  a  priory,  though  party  to  the  suit  was  no  party  under  this  commission*     1 B, 
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Ab  inquiBitioii  po9i  morUniHy  traversed,  and  trial  whereon,  though  voidable,  is  evi- 
dence.    Str.  308. 

Sn9oh>tnt  debtor.  Duplicate  of  Insolvent  debtor's  discharge  at  sessions  is  evi'> 
denoe  of  his  discharge.     B.  R«  H.  146. 

But  not  (tf  any  fact  which  is  the  foundation  of  their  jurisdiction.  B.  R.  H.  145.^- 
186. 

If  it  leeites  that  due  notice  was  given,  and  the  person  who  gave  the  notice  is  dead, 
it  shall  be  evidence  that  thir^  days  notice  was  given.     B.  R.  H.  186. 

InspecHan  ofemdence. — ^The  court,  in  compelling  the  production  of  evidenqe,  will 
impose  such  terms  as  miay  secure  the  party  from  penalties,  to  which  the  production 
might  otherwise  expose  him.     2  Taunt.  115. 

Application  to  enforce  inspection  of  writings  connot  be  made  before  issue  joined. 
2  Blk.  877. 

An  adverse  claimant  having  no  interest  in  title  deeds,  has  no  right  to  inspect 
them.     8  T.  R.  142. 

P]A  plaintiff  shall  be  obliged  to  produce  his  books  relative  to  his  dealings  with 
defendant.     Str.  1 130. 

If  the  deed  on  which  plaintiff  is  suing  consists  of  one  part  only,  and  is  in  de« 
fendant's  possession,  the  court  will  compel  him  to  permit  the  plaintiff  to  copy  it  1 
Taunt.  886. ;  though  he  is  seeking  to  discover  a  defect  therein.     4  Taunt  666. 

Where  it  consists  of  two  parts  and  plaintiff's  one  is  lost,  the  court  will  not  com- 
pel the  production  of  the  defendants.     1  Mars.  610.     6  Taunt.  802. 

'Where  the  purpose  is  to  have  the  writing  stamped,  either  party  to  a  suit  is  com- 
pellable to  produce  it.     4  Taunt  157. 

The  plaintiff  (the  original  party),  is  not  compellable  to  produce  the  instrument  on 
which  he  is  using,  for  inspection,  on  suspicion  that  itris  forged.     1  B.  &  P.  ^71. 

The  underwriter  may  have  a  rule  for  the  inspection  of  all  letters  and  papers  di- 
recting the  insurance.     2  T.  R.  6S3. 

The  Imnkrupt  is- not  entitled,  previous  to  trial  of  an  action  disputing  the  bank- 
ruptcy, to  inspect  the  proceedings  in  bankruptcy.  He  must  subpoena  the  clerk  of 
the  commission.     Loffl.  80. 

A  creditor  is  entitled  to  inspect  such  proceedings,  for  purposes  connected  there- 
with.    Lofii.  80. 

In  trover  by  bankrupt  assignees,  the  question  being,  whether  the  bankrupt  sold 
the  goods,  the  defendant  had  teave  to  inspect  his  sale  books.     Ibid. 

A  witness  subpoenaed,  duces  tecum^  should  always  have  the  writings  ready  for  pro- 
duction.    9  East,  486. 

Coiporations,  sued  by  each  other,  are  entitled  to  inspect  corporation  books.  1 
H.  B.  206.  8o,  one  sued  by  one  corporation,  but  who  claims  an  exemption  as 
freeman  of  another,  is  entitled  to  inspect  the  books  of  the  latter.  1  T.  R.  689.  But 
a  stmnger,  sued  by  a  corporation  for  toll,  has  no  right  8  T.  R.  590.  The  right, 
under  3  Geo.  3.  c.  16.  extends  to  all  bo<^,  papers,  &c.  containing  entries  of  ad«^ 
missions  of  freemen.    Cowp^  192. 

A  rule  can  only  be  granted  where  a  cause  is  pending,  and  only  then  of  a  limited 
inspection  ;  but  the  rule  is  of  course.  For  an  unlimited  inspection,  the  course  is  by 
mandamus.     3  T.  R.  579.     1  T.  R.  689.     3  T.  R.  308. 

The  obligation  imposed  upon  the  oiSicer  by  82  G.  3.  c.  58.,  does  not  oblige  him 
to  grant  inspection  of  books  containing  the  orders  for,  and  memoranda  of,  admis* 
sions  and  swearing  in.     3  M.  &  S.  223. 

If  two  are  baiii&,  both  are  suable  jointly,  for  refusing  an  inspection  imder  the  sta- 
tute.    Cowp.  192. 

'A  mandamus  lies  to  enforce  inspection.    3  T.  R.  141. 

Every  member  of  a  corporation  has  a  right  to  look  into  the  books  of  the  corpora- 
tion for  a  matter  that  concerns  himself,  though  the  corporation  is  not  a  party  iu  the 
dispote.     Str.  T223. 

If  there  be  a  rule  nisi  for  information  quo  vtarranto  the  court  will  make  rule  for 
defendtot  to  inspect  charter  and  corporation  books.     B.  R.  H.  245. 
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An  elector,  officer  in  post-office,  sued  on  9  Ann.  has  a  right  to  inSpeM  coi^ora- 
tion  books  where  the  freemens'  names  are  enrolled  and  to  take  copies.  Barnes,  2B5. 

Plaintiff  in  trespass  for  distress  for  a  fine  set  by  the  heutenancy  of  London  shall 
have  leave  to  inspect  their  books  and  take  copies,  hut  the  comaussiooers  shall  not 
attend  with  the  hooks.     B.  R.  H.  128. 

A  stranger  affected  by  a  bye-law  has  a  right  to  inspect  and  take  copies.  # 

A  lessee  of  tfie  dean  and  chapter  of  Ganterbuiy,  defendant  in  ejectnienl  at  the 
suit  of  their  trustee,  shall  not  have  liberty  to  inspect  Uieir  books.     Andr.  47. 

The  court  will  not  make  a  rule  to  inspect  the  books  of  a  company  plaintiff,  if  it  ig 
not  a  public  company  but  defendant  may  give  notice  to  have  them  produced  at  triaL 
B.  R.  H.  130. 

The  books  of  a  company  not  a  corporation  nor  trustees  for  a  party  shall  not  be 
inspected.     Barnes,  36. 

]*]  A  company  (as  the  East  India  company)  shall  not  be  obliged  to  produce  books 
of  letters  in  a  cause  where  they  are  not  concerned.     Str.  646.     Str.  717. 

On  an  information  against  justices  of  a  corporation,  for  taking  money  for  gnnting 
ale-licenses,  prosecutor  shall  not  have  a  rule  to  inspect  the  corp<Htitioa  boolu.  Str. 
1210. 

On  a  rule  to  shew  cause  against  information  quo  watranUfy  by  what  light  defen- 
dant claims  to  hold  a  court  leet  in  a  borough,  defendant  shaU  not  have  a  nde  to  in- 
spect the  corporation  books,  for  it  is  a  matter  of  private  claim  between  the  parties. 
Str.  1203. 

Every  one  has  a  right  to  inspect  the  books  of  the  sessions,  for  they  are  public 
books. 

If  a  man  sued  and  taken  in  execution  in  a  court  of  cooseience,  brings  trespass, 
&c.  for  it,  he  shall  have  liberty  to  inspect  the  books  as  far  as  relates  to  the  suit 
against  him.     Str.  1242. 

The  right  to  inspect  court  rolls  does  not  depend  on  the  pendeni^  of  a  suit  10 
East,  235.  7  T.  R.  746.  Inspection  will  be  granted  on  a  prima  fade  title.  10 
East,  8upra.  And  to  ascertain  a  right  (to  cut  timber,  e.  gr.)  whidh  the  lord  dis- 
putes.    4  M.  &  S.  162. 

But  if  lord  of  manor  brings  ejectment  for  lands,  olaiming  them  as  copyhold^  agahiat 
defendant,  who  claims  them  as  freehold|  defendant  shall  net  have  rule  to  inject  the 
court  rolls.     1  Wils.  104. 

'  The  tenant  of  a  manor  has  a  right  to  inspect  the  court-rolls ;  but  he  cannot  have  a 
rule  for  it  without  affidavit  that  he  has  applied  fer  it,  and  Imn  lefiieed.  Barnes, 
236,  et  9eq. 

The  court  will  order  a  justice  of  peace  to  give  copy  of  information,  and  to  pro- 
duce the  original  (at  trial  for  false  imprisonment  against  informer),  and  constable  to 
produce  warrant.     Barnes,  468. 

In  case  of  pleading  letters  patent  net  inroUed,  on  affidavit  of  the  filet,  the  other 
side  will  be  ordered  a  copy.     1  T.  R.  149. 

Post-office  not  obliged  to  produce  books  in  suits  where  they  are  not  party.  Str* 
1005. 

Defendant,  holder  of  stakes  at  a  horse-race,  shall  give  plaintiff  copy  of  the  racing 
articles.     Barnes,  439. 

Inspection  of  custom-house  books  refused  in  a  suit  concerning  the  amumt  of  a 
branch  of  the  revenue,  between  two  not  interested.     2  T.  R.  610. 

On  an  issue  to  try  a  modus,  the  plaintiff  may  be  ordered  to  produce  the  book^  oi 
former  rectors,  if  they  have  been  produced  at  the  hearing.     Bunb.  143. 

Defendant,  lord  of  a  manor,  who  insists  on  a  modus,  not  obliged  to  produce 
court  rolb  to  shew  what  proportions  of  it  are  paid  by  the  other  defendants,  tenants 
of  the  manor.     Bunb.  269. 

On  an  information  by  attorney-general  against  vice  chancellor  of  Oxford,  for  mis- 
demeanor in  his  office,  the  crown  shall  not  inspect  the  archives  and  statutes  of  the 
university.     1  Wils.  239. 
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/iMifraikr«.— Bin  of  parcels  firom  a  merchant  abroad,  widi  his  receipt  to  it  proved, 
is  evidence  of  property  on  an  action  on  policy  of  insurance.    Str.  1127. 

Joint  tenancy. — Payment  of  one  entire  rent  to  the  clerk  of  seven  trustees  of  a 
chaiity»  coming  to  their  titfe  at  difierent  times,  is  prtma  Jadt  evidence  of  a  joint 
title.     12  East,  221. 

Ji)wmdU. — ^Proof  of  parliamentary  joumab  may  be  by  copy.  Dough  593.  Lofit 
387.  48& 

The  journals  of  the  house  of  lords  are  inadmissible  even  in  criminal  cases.  B« 
R.  H.  108. 

Jifdgmeii^.— ^A  judgment  directly  upon  the  point,  is  as  a  plea,  a  bar  between  the 
same  parties  and  their  privies.    3  East,  346. 

Where  a  particular  question,  such  as  whether  an  annuity  is  valid,  has  been  r*]di« 
reetfy  determined  by  a  court  of  competent  jurisdiction,  it  cannot  be  raised  agam*    0 
**T.  R.  471. 

If  a  court  has  jurisdiction  to  determine  a  matter  of  feet,— thus,  ihe  reasonableness 
of  charges,  their  decision  is  final.     2  M.  &  S.  321. 

Tbejnd^gmentof  ajudgB  de  fa^io  only,  whether  in  a  criminal  or  civil  proceeding, 
cannot  be  impugned.    2  x.  R«  87. 

The  sentence  of  a  court  having  no  original  jurisdictioif,  is  a  nullity.    3  T.  R.  267. 

A  judgment,  though  not  entered  op,  cannot  be  proved  by  the  judgment  book,  at 
least  not  without  notice  to  produce  the  judgment  paper.     2  N.  R.  474. 

In  an  action  upon  the  judgment  of  a  court  in  a  foreign  country,  the  sentence  must 
be  proved  by  proving  the  hand-writing  of  the  judge  of  the  court  who  ascribed]!, 
and  the  authenticity  of  the  seal  affixed.    3  East,  221. 

^  The  judgment  of  a  court  of  competent  jurisdiction,  b  conclusive  on  parties  and 
privies,  and  cannot  be  collaterally  impeached.  Hoyt  v.  Gelston,  13  Johns.  Rep. 
141.  S.  C.  Ibid.  661.  in  error.  But  vide  Maybee  v.  Aveiy,  18  Johns.  Rep.  352. 
Thatcher  v.  Gammon,  12  Mass.  Rep.  268.  Smith  v.  Whiting,  1 1  Mass.  Rep. 
445.     Gelston  v.  Hoyt,  3  Wheat,  246. 

Of  the  conclusiveness  of  the  record  of  a  former  recovery,  apparently  for  the  cause 
of  action,  whicht  is  the  foundation  of  a  subsequent  suit.  Phillips  v.  Berick,  16 
Johns.  Rep.  137.  Vide  Brockway  v.  Kinney,  2  Johns.  Rep.  Snider  v.  Croy,  2 
Johns.  Rep.  227.  Fairington  v.  Payne,  15  Johns.  Rep.  432.  Church  v.  Laven- 
worth,  4  Day,  274. 

A  recovery  against  the  vendee,  by  the  owner  of  a  chattel,  is  conclusive  in  an  ac« 
tion  by  the. vendee  against  the  vendor.    Barney  v.  Dewey,  13  Johns.  Rep.  224. 

Judgments  obtain^  in  the  courts  of  one  state  of  the  United  States,  having  juris- 
diction  of  the  subject  matter  of  the  suit,  and  in  which  the  defendant  has  b^n  duly 
notified  to  appear,  are  conclusive  in  the  courts  of  every  other  state.  Borden  v. 
Fitch,  15  Johns.  Rep.  121.  Tide  Bissell  v.  Briggs,  9  Mass.  Rep.  462.  Jacobs 
V.  Hull,  12  Mass.  Rep.  25.  Mills  v.  Durgee,  7  Cranch,  481, 483.  Hampton  v. 
M'Connell,  3  Wheat  234. 

But  to  render  such  judgments  perfectly  conclusive,  the  court  must  have  had  juris-r^ 
diction  of  the  parties  as  well  as  of  the  cause.     Bissell  v.  Briggs,  ut  supra. 

In  enaction  upon  a  judgment  against  several  defendants,  tlie  record  of  the  judg- 
ment is  not  conclusive  upon  such  of  them  as  were  not  brought  into  court,  in  the  ori- 
ginal suit     Taylor  v.  Pettibone,  16  J<^ns.  Rep.  66. 

In  an  action  for  a  malicious  prosecution  for  an  offence,  a  conviction  of  the  plaia« 
tifi*of  such  oifence,  before  a  court  of  competent  jurisdiction,  is  conclusive  evidence 
of  probable  cause ;  though  on  appeal,  the  plaintiff  was  acquitted.  Whitney  v.  Peck- 
ham,  15  Mass.  Rep.  243. 

LtiUrB. — The  letters  of  a  party,  are  not  admissible  in  his  own  favour,  but  they  may 
be  evidence  against  him.     Towle  v.  Stevenson,  1  Johns.  Gas*  110. 

Pubiick  letters  are  admissible  evidence*    Bingham  v.  Cabot,  3  Dall.  39. 

A  copy  of  a  letter  proved  to  be  a  true  copy  from  the  letter  book  of  a  party,  is  ad« 
missible  as  evidence,  afler  notice  to  produce  the  original.  Robertson  v.  Lynch,  1^ 
Johns*  Rep.  451. 
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A  copy  of  a  letter  cannot  be  given  in  evidence,  unless  it  be  proved  to  be  a  trao 
copy,  nor  unless  the  non*production  of  the  original  be  accounted  for*  Smith  v.  Car- 
rington.  4  Granch,  62,  70. 

The  letters  of  a  deceased  agent,  are  admissible,  from  the  nature  and  necessity  of 
the  case,  to  prove  a  demand  made  upon  the  debtor  of  his  principal,  in  a  foreign  coun- 
try where  no  regular  government  is  established.     Greenwood  y.  Curtis,  6  Mass. 
Rep.  358. 

In  an  action  against  A;  and  B.,  as  partners,  A.  was  defouked,  and  B.  pleaded  the 
general  issue  ;  it  was  held,  that  letters  written  in  the  partnership  name,  by  A.,  coirid 
not  be  read  in  evidence  by  B.,  to  shew,  that  he  was  not  a  partner  with  A.  Cham- 
plin  V.  Tilley,  3  Day,  306. 

A  letter  written  by  one  who  might  have  been  a  competent  witness,  cannot  be  re- 
ceived as  evidence.  Munns  v.  Dupont,  MS.  Rep.  Whart.  Dig.  Penn.  Rep;  241.  ^ 

Malicious  prosecution,-^^U  two  are  indicted  and  acquitted,  smd  copy  of  indictment 
granted  to  one  only,  the  other  may  read  it  in  evidence  in  action  for  malicious  pro8«< 
ecution.     Str.  1122. 

Afarriage.-^An  affidavit  of  the  deceased  allowed  to  be  read  in  confirmation  of 
other  evidence  to  prove  his  marriage  at  the  Fleet,  though  taken  before  a  surrogate, 
when  nothing  before  ecclesiastical  court.    Str.  35. 

Sentence  in  spiritual  court  in  a  cause  of  jactitation,  is  conclusive  evidence 
against  a  marriage.  Str.  960,  961.  Vide  Ambler,  756,  ace.  though  there  is  an  appeal 
entered,  and  though  sentence  was  given  after  issue  joined  at  common  law.  B.  R. 
H.  11. 

Sentence  in  the  spiritual  court  in  a  cause  of  contract  is  conclusive  evidence  on 
non  asaumpMi  pleadedJn  an  action  on  contract  of  marriage.  Str,  961.  B.  R.  H.  18. 

Monastery. — A  book  found  in  the  herald's  office,  purporting  to  be  an  acconnt  of 
the  possessions  of  a  monastery,  is  not  evidence  of  that  fact.     2  Anst  601. 

motive. — ^When  an  act  has  been  done,  to  which  it  b  necessary  to  ascribe  a  motive 
what  the  person  has  said  at  the  time  is  admissible,  for  the  purpose  of  explaining  the 
act.     5  T.  R.  512. 

JVm  Prius  J2o//.-^The  nisi  prius  roll  is  prima  fads  evidence  of  the  time  at  which 
the  action  was  commenced.     1  B.  &  P.  263. 

<{  Notice  to  produce  papers.-— Where  a  paper  on  which  a  suit  is  founded,  is  in 
the  possession  of  the  opposite  party,  no  notice  having  been  given  to  produce  it,  the 
plaintiff  cannot  give  evidence  of  its  contents  on  the  trial,  and  a  nonsuit  will  be  di« 
rected.  Dobbin  v.  Watkins,  Coleman,  83,  Tide  Rogers  y.  Van  Hoeaen,  12  Johnsb 
Rep.  221. 

Where  an  action  is  not  founded  upon  any  instrument  in  writing,  but  the  declara* 
tton  contains  only  general  counts  upon  implied  promises,  the  defendant  is  not  entided 
to  an  order.for  the  production  of  letters  and  papers  in  the  plaintiff's  possession,  or  for 
copies  of  them.     Willis  v.  Bailey,  19  Johns.  Rep.  268. 

Whether  the  party  giving  notice  for  the  production  of  an  instrument,  is  bound  to 
prove  its  execution  ?  Vide  Jackson  v.  Kingsley,  17  Johns.  Rep.  158.  Betts  v. 
Badger,  12  Johns.  Rep.  223. 

The  effect  of  a  notice  to  produce  a  paper  upon  the  trials  will  not  be  spent  though 
the  trial  should  not  be  had  at  the  next  circuit.  Jackson  v.  Shearman,  6  Johns. 
Rep.  19. 

If,  after  notice,  the  party  put  the  writing  out  of  his  possession,  he  is  bound  to 
give  information  where  it  is,  or  it  will  be  presumed  to  be  in  his  power,  and  if  not 
produced,  the  contents  may  be  proved.     Jackson  v.  Shearman,  6  Johns.  Rep.  19. 

Where  a  party  procures  an  order  for  the  production  of  papers,  he  is  entitled  to 
read  the  whole  correspondence  and  papers  produced  in  pursuance  of  the  order, 
relative  to  the  matters  in  issue.     Lawrence  v.  Ocean  Ins.  Oo.  11  Johns.  Rep.  241. 

The  delivery  ofthe  original  letter  at  the  house,  where,  by  the  directory  for  the 
present  year,  the  defendant  is  said  to  reside,  is  sufficient  to  authorize  the  reading  a 
copy  to  the  jury,  notice  having  been  given  to  produce  the  original.  Hazmil  v,  Yan 
Amringe,  4  fiinn.  295.  innota. 
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Boy  a  copy  of  a  cancelled  bond  in  the  defendant's  possession,  after  notice  to  pro* 
dace  the  original^  may  be  given  in  evidence,  without  first  shewing  iiow  it  came  to 
be  cancelled.     Drum  v.  Simpson,  6  Binn.  478. 

Where  the  form  of  the  action  or  pleadings  gives  the  defendant  notice  to  be  pre* 
pared  to  produce  a  paper  on  the  trial,  the  plaintiff  need  not  give  j^im  notice  to  pro* 
duce  it.  The  People  v.  Holbrook,  13  Johns.  Rep.  90.  Harding  v.  Eretsinger,  17 
Johni^.  Rep.  293.  ^ 

Office, — ^If  a  detendant  has  held  himself  out  as  filling  a  particular  character  ot 
situation,  or  has  acknowledged  the  plaintiff  to  be  invested  with  such,  as  by  obser* 
vance  to  him  of  a  duty  which  the  plaintiff  could  only  have  exacted,  by  holding  the 
particular  office,  he  must  be  presumed  to  be  invested  with  it,  for  the  purposes  as  well 
of  penal  as  of  other  actions.     3  T.  R.  632. 

Officer. — ^Where  a  person  is  required  to  do  an  act,  the  not  doing  of  which  woul4 
make  him  guilty  of  a  neglect  of  duty,  it  shall  be  intended  thnt  he  has  duly  peiformed- 
it,  unless  the  contrary  be  shewn,  3  East,  192.  2  filk.  851.  3  Wils.  355.  But 
if  it  be  shewn  that  since  the  time  when  the  act  must  be  presumed  to  have  been  per* 
formed,  a  state  of  things  has  subsisted  inconsistent  with  its  performance,  that  is  evi^ 
dence  to  shew  that  it  never  took  place.     2  M.  &  S.  558. 

In  the  case  of  all  peace  officers,  justices  of  peace,  constables,  &c,  it  is  sufficient 
to  prove  that  they  acted  in  these  characters,  without  producing  their  appointmentfft 
4  T.  R.  366. 

In  a  qiti  iam  action  against  a  collector  of  taxes,  it  is  not  necessary  to  give  in  ev{« 
dence  lus  warrant     Proof  that  he  has  acted  as  collector  is  sufficient.     Wightw.  67. 

Oi»fer.«— Judgment  of  ouster  against  bailiffs  of  a  corporation  is  good  evidence 
against  one  making  title,  as  elected  under  their  bailiflship.     Str.  1109. 

OiMiertAip.— -Possession  is  presumptive  proof  of  ownership.     4  East,  130. 

Parish  Register, — If  there  is  a  general  register  book  of  a  parish,  into  which  the 
entries  of  baptisms  are  made  every  three  months  from  a  day-book,  into  which  they 
are  made  immediately,  the  £rst  is  the  register  and  evidence,  and  the  day-book  not, 
though  they  differ,  or  any  thing  omitted  in  the  register  which  [*]appcars  in  the  day« 
book  ;  as  B.  B.  to  signify  base  born*  Per  Probyn  and  Lee  J.  contra  Page  J« 
Str.  1073. 

ParKomcfi/. — /i  member  of  parliament  moving  to  bo  dischaigcd  on  privilegOi 
must  produce  in  evidence  the  return  of  his  writ  of  election.     2  Bi.  788. 

Parol  ertdence.—- Parol  evidence  shall  not  be  admitted  to  annul  or  substantially 
vaiy  a  written  agreement.     3  Wils.  275. 

^  Tide  Jackson  v.  Bowen,  1  Caines'  Rep.  358.  Howes  v.  Barker,  3  Johiv. 
Jlep.  506.  Schemerhorn  v.  Yanderheyden,  1  Johns.  Rep.  139.  Thompson  Vt 
Eefcham,  8  Johns.  Rep.  146.  2d.  edit.  Jackson  v.  Sill,  11  Johns.  Rep.  201,  Jack« 
son  Y,  Croy,  12  Johns.  Rep.  4^7.  Jackson  v.  Foster,  12  Johns,  Rep.  488.  Jack-* 
Bon  V.  Stenibergh,  20  Johns.  Kep.  49.  Richards  v.  Eillam,  10  Mass.  Rep,  239, 
Paine  ▼.  M'Intire,  1  Mass.  Rep.  69.  Revere  v.  Leonard,  1  Mass,  Rep.  91.  Storer 
V.  Freeman,  6  Mass.  Rep.  435.  King  v.  King,  7  Mass.  Rep,  496.  Townsend  v 
'  Weld,  8  Mass.  Rep.  146.  Watson  v.  Boylston,  5  Mass.  Rep,  411.  Stackpole  it 
Arnold,  11  Mass.  Rep.  27.  Barker  v.  Prentiss,  6  Mass.  Rep.  430.  Murray  v 
Hatch,  6  Mass.  Rep.  477.  Hunt  v.  Adams,  6  Mass.  Rep.  519.  S.  C.7Mas8. 
Rep.  518.  Carter  V.  Bellamy.  Kirby,  291.  Hungerford  v.  Thompson.  Ibid.  393.  Duo» 
ham  v.  Baker,  2  Day,  137.  Treadwell  v.  Pulkley,  4  Day,  '395.  Barber  v.  Brace, 
3  Conn.  Rep.  9.  Brooks  v.  Hubbard,  3  Conn.  Rep,. ^3-  Thompsop  v.  White,  1 
Dall.  426.  O'Hara  v.  Hall,  4  Dall.  340.  M'Dermot  v.  United  States  Ins.  Co,  9 
Serg.  &  Rawle,  609.  Snydarv.  Snyder,  6  Dinn.  483.  Wallace  v.  Baker,  1  Binq* 
610.  Clarke  y.  Russcl,  3  Dall.  415,  424.  Si)eake  v.  United  States,  9  Crancb, 
28,  87.     Hunt  v.  Rousmanier,  8  Wheat.  174. 

Nor  to  explain,  vary  or  enlarge  the  words  of  a  will,  except  in  case  of  a  latent  am" 
biguity,  or  resulting  trust.  Mann  v.  Mann,  14  Johns.  Rep.  1.  '  Spalding  v.  HuQ« 
tington,  1  Day,  8. 

Though  parties  and  privies  shall  not  be  permitted  t9  contradict  a  written  inatni*- 
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ment,  by  parol  proof,  yet  the  rule  does  not  apply  to  strangers,  who  havo  an  interest 
in  ascertnining  the  truth  of  the  case.    New-Berlin  v.  Norwich,  10  Johns.  Rep.  229. 

So,  a  mere  receipt  for  money,  though  absolute  in  its  terms,  and  expressed  to  be 
in  full,  is  not  conclusive,  and  parol  evidence  is  admissible  to  shew  a  mistake,  or  ex- 
plain it.  This  case  is  an  exception  to  the  general  rule.  Ensign  v.  Webster,  1 
Johns.  Cas.  145.  House  v.  Low,  2  Johns.  Rep.  37S.  Toley  v.  Barber,  5  Johns. 
Rq).  68.  M'Kinstry  y.  Pearsall,  3  Johns.  Rep.  319.  Johnson  v.  Weed,  9  Johns. 
Bep.  310.  Putnam  v.  Lewis,  8  Johns.  Rep.  304.  Maze  v.  Miller,  MS.  Rep. 
Whart.  Dig*  Penn.  Rep.  255.     Thompson  v.  Faussat^  1  Peters'  Rep.  182,  185. 

Sos  evidence  of  a  parol  agreement  to  enlarge  the  time  for  performing  a  condition, 
or  of  a  waiver  of  performance,  is  admissible.  Fleming  v;  Gilbert,  3  Johns.  Rep. 
528. 

So,  of  a  parol  agreement  to  enlarge  the  time  of  performance  of  a  written  con- 
tract.    Keating  v.  Price,  1  Johns.  Cas.  22. 

So,  where  the  master  of  a  vessel  signed  a  bill  of  landing,  acknowledging  the  re- 
ceipt of  goods,  wherein  it  was  stated,  that  they  were  to  be  transported  to  the  place 
of  destination,  at  the  customary  freight,  dangers  of  the  seas  excepted,  parol  evidence 
of  a  subsequent  agreement,  as  to  the  mode  of  stowing  the  goods,  is«  admissible. 
Barber  v.  Brace,  3  Conn.  Rep.  9. 

So,  it  seems,  that  where  the  consideration  of  a  deed  of  conveyance  is  expressed, 
and  acknowledged  to  have  been  paid,  parol  evidence  is  admissible  to  shew,  that  it 
had  not  been  paid.  Shephard  v.  LitUe,  14  Johns.  Rep.  210.  Bowen  v.  Beli,  20 
Johns.  Rep.  338.  Vide  Davenport  v.  Mason,  15  Mciss.  Rep.  85.  HamikoQ  v« 
M'Guiro,  8  Seig.  &  Rawle,  355. 

But,  it  seems,  that  the  declarations  of  the  grantee,  i^er  the  execution  of  the  deed, 
that  the  consideration  expressed  in  the  deed,  was  not  paid,  are  inadmissible. 
Church  v.  Church,  4  Teates,  280.  }> 

As  where  A«  had  two  fields  called  Millcroft  and  Boreham,  and  B.  came  to  an 
agreement  in  writing  with  A.  to  exchange  with  him  a  copper-mill,  &c.  in  considera- 
tion that  A.  would  permit  him  to  take  the  grass  and  vesture  of  buy  from  off  Bore- 
ham,  which  writing  was  signed  by  both  parties  and  attested  ;  it  was  held  that  the 
witness  should  not  be  permitted  to  give  evidence,  that  it  was  understood  that  A* 
should  have  the  grass,  &c.  of  Millcrofl.     Ibid. 

So,  parol  evidence  shaU  not  be  received  to  prove  an  additional  rent  payable  by  a 
tenant  beyond  that  expressed  in  the  written  agreement  for  a  lease. 

Nor  shall  parol  evidence  be  admitted  to  explain  a  writing,  where  tbfi  m^^^^  is 
plain.     Str.794. 

As  if  a  man  agree  ii^  writing  to  sell  Blackacre  for  1000/.,  parol  evidence  shall  not 
.  be  admitted  that  he  intended  Whiteacre  should  aldo  pass.    3  Wils.  276,  7. 

So  if  a  man  devise  in  these  words,  "  I  give  to  my  loving  brother  1000/.,  and  in 
case  of  his  death  to  his  wife,"  if  the  husband  survive  the  testator  the  legacy  vests 
absolutely  in  him,  and  ailer  his  death  his  wife  executrix  shall  not  be  permitted  to 
give  parol  evidence  that  the  testator  had  said  in  exlrsmis  Uiat  he  meant  only  to  give 
his  brother  the  interest  of  1000/.,  and  that  the  wife  should  have  the  principal  inc^ae 
she  survived  her  husband. 

But  where  the  meaning  of  a  written  instrument  is  ambiguous,  parol  evidence  may 
sometimes  be  admitted  to  explain  it ;  as  if  there  be  two  persons  of  the  same  name, 
or  two  pieces  of  land  of  t^e  same  name,  parol  evidence  may  be  admitted  to  shew 
which  of  the  two  persons  is  meant  in  a  will,  or  which  of  the  two  pieces  of  land  in  a 
deed.  D.  3  Wils.  27ft'  ^  Vide  Cole  v.  Wendel,  8  Johns.  Rep.  90.  2d.  edit.  Jack* 
son  V.  SiU,  11  Johns.  Rep.  201,  Ely  v.  Adams,  19  Johns.  Rep.  313.  Storer  r. 
Freeman,  S  Mass.  Rep.  435.  Doolittle  v.  Blakesley,  4  Day,  265,  465,  Allen  t. 
Lyons,  MS.  Rep..  Whart.  Dig.  Penn.  Rep.  258. 

So,  it  seems,  wliere  a  ptuent  was  granted  to  David  H.  without  any  other  words 
to  identify  the  patentee,  parol  evidence  is  admissible  to  shew,  that  Danid  H.  wna 
the  patentee  intended.  Jackson  v.  Stanley,  10  Johns.  Rep.  139.  Sed  ouo**. 
And  vide  Jackson  v.  Hart,  12  Jphos.  Rep,  77.  Contra, 
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So,  l^arol  evidence  is  admissible  to  prove,  that  a  legacy  given  to  Samuel  P.  was 
intended  for  William  P.,  though  there  were  persons  of  both  names.  Powell  v. 
Biddle,  2  Dall.  70. 

So,  where  the  record  of  a  judgment  is  of  the  tenn  generally,  and  it  becomes  ma* 
terial  to  the  rights  of  the  parties  to  ascertain  the  particular  day  on  which  it  was  ren- 
dered, it  may  be  shewn  by  evidence  aliunde.  Young  v.  Kenyon,  2  Day,  262. 
•  So,  where  it  becomes  necessary  to  the  defence  or  justification  of  a  third  person 
to  shew  a  mistake  in  the  record  of  a  process  and  judgment,  parol  evidence  is  admis** 
sible  for  this  purpose.     Olmstead  v.  Hoyt,  4  Day,  436/ 

So,  the  alteration  of  an  original  process  may  be  proved  by  parol,  in  a  subsequent 
suit  between  other  parties.     Peck  v.  Sill,  3  Conn.  Rep.  157. 

Parol  evidence  of  what  a  witness,  who  is  dead,  testified  on  a  former  trial  of  a 
cause,  is  admbsible.  White  v.  Kibling,  11  Johns.  Rep.  128.  Tide  Fitch  v.  Hide, 
Kirby,  269.  Miles  v.  O'Hara,  4  Binn.  111.  Richaidson  v.  Stewart,  2  Serg.  & 
Rawle,  84.  Lightner  v.  Wike,  4  Serg.  &  Rawle,  205.  Per  Tilio^man,  Ch.  J. 
SeatSf  if  it  be  not  shewn,  tliat  the  witness  is  dead.  Powell  v.  Watere,  17  Johns. 
Kep.  176. 

So,  if  the  witness  be  not  within  the  jurisdiction  of  the  court.  Magill  v.  KauS^ 
man,  4  Serg.  &  Rawle,  317. 

But  evidence  of  the  testimony  of  a  person  in  a  former  trial  of  the  same  cause  who 
in  the  mean  time,  had  been  convicted  of  an  infamous  crime  is  inadmissible.  Le 
Baron  v.  Crombie,  14  Mass.  Rep:  234.  y 

Where  terms  of  agreement  are  reduced  to  writing,  the  writing  i»  the  only  efficient 
medium.  3  T.  R.  406.  1  N.  R.  270.  2  Blk.  1249.  ^  Vide  M'Kinney  v.  Lea- 
cock,  1  Serg.  &  Rawle,  27.  Marshall  v.  Sprott,  Addis.  361.  Widdleiield  v.  Wid- 
dlefield,  2  Binn.  245.  >^ 

An  agreement  by  parol,  though  in  terms  professing  to  be  a  substitution  for  one 
under  seal,  in  respect  of  the  same  subject  matter,  is  nevertheless  valid,  if  it  is  to 
take  effect  before  the  time  limited  in  the  other.     12  East,  573. 

-^  Parol  evidence  to  shew  a  mistake  in  a  written  agreement,  is  inadmissible,  at 
law.  Fitzhugh  v.  Runyon,  8  Johns.  Rep.  292.  2d.  edit.  Vide  Noble  v.  Com- 
stock,  3  Conn.  Rep.  295. 

Kor  is  it  admissible  to  shew,  that  a  particular  debt  was  not  intended  to  be  in- 
cluded within  the  terms  of  a  general  release.  Pierson  v.  Hooker,  3  Johns.  Rep.  68. 
Nor  is  evidence  of  usage  admissible  to  explain  a  deed  not  ambiguous  dr  equivo- 
cal.    Cortelyou  v.  Van  Brandt,  2  Johns.   Rep.  357.     Vide   Murray  v.  Hatch,  6 
Mass.  Rep.  477.     Per  Sewall,  J. 

Nor  is  it  admissible  to  shew,  that  arbitrators  had  awarded  upon  a  matter  not  in 
controversy,  where  the  mrties  had  submitted  to  arbitration  all  causes  of  action.  De 
Long  V.  Stanton,  9  Johns.  Rep.  38. 

Nor  is  it  admissible  to  shew,  that  a  receipt  of  25  years  standing,  was  given  for 
continental  paper  money,  which,  at  that  time,  was  much  depreciated.  Robert  v. 
Gamie,  3  Caines'  Rep.  14. 

Nor  is  it  admissible  to  shew  the  grounds  of  a  judgment  of  a  court  of  competent 
jurisdiction.     Leggv.  Legg,  8  Mass.  Rep.  99. 

Nor  to  shew  the  contents  of  a  ^Tit,  or  process,  where  the  original,  or  a  sworn  copjr, 
maybe  produced.  Brush  v.  Ta^art,  7  Johns.  Rep.  19.  Vide  Jenner  v.  Jdifre, 
6  Johns.  Rep.  9.'*'  Hasbrouck  v.  Baker,  10  Johns.  Rep.  248.  Foster  v.  Trull,  12 
Jelms.  Rep.  456.     Vincent  v.  Hnff,  4  Serg.  &  Rawle,  298. 

Nor  to  shew,  that  an  equity  of  redemption  has  been  relinquished.  Scott  v. 
M'Farland,  13  Mass.  Rep.  809. 

Nor  to  shew,  that  an  infant  after  full  age,  confirmed  a  voidable  contract.  Rog- 
ers v.  Hurd,  4  Day,  57. 

Nor  to  shew  the  purport  and  contents  of  a  writing,  when  the  writing  itself  may  be 
produced  by  the  use  of  ordinary  diligence.     Townsend  v.  Atwater,  5  Day,  298. 
Sebree  v.  Dorr,  9  Wheat.  558. 
Nor  can  it  be  shewn  by  parol,  that  a  person  was  authorised,  by  power  of  atlor* 
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tiibfy  i6  sell  lands ;  the  power  must  be  produced,  or  its  existence  and  loss  proved* 
Vanhom  v.  Frick,  ^  Serg.  &  Rawle,  278. 

So,  where  a  joint  bond  is  given  for  performance  of  covenants,  a  dischaige  of  ona 
of  ihe  obligors,  even  before  condition  broken,  cannot  be  proved  by  paroL  Dewey 
y.  Derby,  £0  Johns.  Rep.  462. 

Parol  evidence  of  a  disclaimer,  is,  inadmissible.  Jackson  v.  Yosburgh,  7  Johns. 
Rep.  186*  Jackson  v.  Kisselbrack,  10  Johns.  Rep«  336.  Brant  v.  Livermore, 
10  Johns.  Rep.  358. 

Where  a  party  states  a  s [fecial  contract,  which,  from  the  evidence,  appears  to  be 
in  writing,  ho  must  either  produce  it,  or  shew,  that  it  is  not  in  his  power  to  do  so ;  oth- 
erwise, no  evidence  of  its  execution  or  contents  will  be  received.  United  States  v* 
Porter,  8  Day,  2S3. 

So,  where  from  the  allegations  of  a  party,  it  appears,  that  record  evidence  of  a 
tna^rial  fact,  exists,  parol  evidence  of  such  fact  is  inadmissible.  Arnold  v.  Smith, 
6  Day,  160.  ^ 

Patron. — If  tlie  patron's  name  in  an  institution  is  lefl  blank  in  the  bishop's  regis^ 
ter,  parol  evidence  may  be  admitted  to  prove  who  wa^  patron.  R.  on  error  fronoT 
Ireland,  1  Wils.  215. 

Payntfut. — Indorsement  on  a  bond^  of  interest  paid  within  20  3rear8,  is  evidence 
Ihdugh  under  the  hand  of  the  obligee,  if  it  was  made  before  it  could  be  thought  ne- 
cessary to  encounter  the  presumption.     Str.  826.     2  Ld.  Raym.  1370. 

But  if  the  indorsement  is  after  the  presumption  has  taken  place,  it  is  not  evidence. 
Str.  827. 

Pedigree. — A  visitation  made  by  tlie  heralds,  entered  in  their  books,  and  kept 
in  their  office,  evidence  of  a  pedigree.     Str.  162. 

So  the  minute  book  of  a  former  visitation  signed  by  the  heads  of  the  several  iam- 
ilies  and  found  in  a  private  library.     Str»  162. 

The  declarations  of  a  deceased  parent,  though  they  are  evidence  of  the  time  of  a 
.  child's  birth,  are  not  of  the  place.     8  East,  53 X 

A  will  by  an  ancestor  is  evidence  on  a  question  of  pedigree  (though  it  be  found 
cancelled,  and  not  known  to  have  been  proved  or  acted  on)  if  it  appears  to  be  treated 
as  a  paper  relating  to  the  family.     1 1  East,  504. 

^  Hearsay  evidoucq  is  sufficient  to  prove  a  pedigree.  Jackson  v.  Cooley,  8 
Johns.  Rep.  99.  2d.  edit.  Strickland  v.  Poole,  1  Dall.  14.  Queen  v.  Hepburn,  7 
Cranch,  290.     Per  Marshall,  Ch.  J. 

So,  tiie  acknowledgment  of  a  deed,  by  persons  desoril)ing  themselves  as  heirs, 
taken  according  to  law,  before  the  mayor  of  London,  furnishes  evidence  of  pedi* 
gree.     Ibid. 

But  hearsay  fi'om  witnesses  not  connected  with  the  (amily,  and  who  have  no  per- 
sonal knowledge  oi*  the  facts  of  which  they  speak,  and  do  not  derive  tlieir  informa- 
tion from  persons  connected  with  the  family,  is  not  sufficient  evidence  of  pedigree. 
Jackson  V.  Browner,  18  Johns.  Rep.  37. 

So,  it  seems,  a  register  of  births  and  marriages,  kept  in  the  records  of  a  town,  is 
evidence  of  pedigree      Jack:«onv.  Boneham,  15  Johns.  Rep.  226. 

So,  a  family  record,  kept  in  the  family  bible,  containing  the  names  of  the  chil- 
dren, with  the  times  of  their  respective  births,  maybe  admitted  as  evidence  of  pedi- 
gree.    Douglass  v.  Sanderson,  2  Dall.  1 18. 

So,  especial  verdict  or  deposition,  (if  the  witness  be  dead,)  in  another  cause, 
and  between  ditferent  parties,  are  admisnible  to  prove  pedigree.  Boudcreau  v. 
Montgomery  and  Barve  v.  Day,  MS.  Rep.  Whart.  Dig.  Penu.  Rep.  226.  ^ 

Preaeniaiion.r—TUe  copy  of  ilie  bishop's  iiLstitution  book  Is  not  admissible  to  prove 
a  presentation.     3  Wils.  366. 

^  Presumptions, — When  a  deed  or  grant  may  be  presumed  from  lapse  of  time, 
or  long  possession.  Van  Dye k  v.  Van  Beinen,  1  Caines'  Rep.  84.  Jackson  v. 
Murray,  7  Johns.  Rep,  5.  Jackson  v.  M'Call,  10  Johns.  Rep.  377,  Jackson  v. 
Moore,  13  Johns.  Rep.  513.     Ricard  v.  Williams,  7  Wheat.  59.  109. 

When  not.  Palmer  v»  Hicks,  6  Johns.  Rep.  133.  Sumner  v.  Child,  2  Conn. 
Rep.  607. 
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The  presumption  of  a  grant  may  be  rebutted  by  contraiy  presumptions  ;  and  it 
can  never  arise,  where  all  the  facts  are  consistent  with  the  non-existenc^  of  the 
grant     Ricard  v.  Williams,  7  Wheat  109,  110. 

A  deed  frem  a  parent  to  his  child,  in  consideration  of  love  and  affection,  will  be 
considered  as  an  advancement ;  and  the  presumption  will  not  be  repelled  by  the  ad- 
ditional consideration  of^ve  dollars^  where  the  estafe  conveyed  was  of  the  value  of 
2000  dollars.     Hatch  v.  Straight,  3  Conn.  Rep.  31. 

When  payment  of  a  bond  will  be  presumed  from  lapse  of  time,  and  when  not. 
Clark's  Exrs.  v.  Hopkins,  7  Johns.  Rep.  556.  Cottle  v.  Paine,  3  Day,  2:^9. 
Lynde  v.  Denison,  3  Conn.  Rep.  387. 

An  indorsement  on  a  bond  or  note,  made  by  the  obligee  or  promisee,  without  the 
privity  of  the  debtor,  is  not  evidence  of  payment,  in  favour  of  the  party  making  the 
indorsement,  so  as  to  repel  the  priBsumption  of  payment  arising  from  the  lapse  of 
time,  or  to  take  the  case  out  of  the  statute  of  limitations  ;  unless  the  indorsement 
be  made  under  such  circumstances  that  its  operation  would  be  against  the  interest  of 
the  party  making  it.     Roseboomv.  Billington,  17  Johns.  Rep.  182. 

A  presun^tion  of  payment  or  performance,  from  lapse  of  time,  will  not  affect  the 
rights  of  those  to  whom  no  laches  is  imputable ;  ajs  in  case  of  an  infant,/em«  covert^ 
&c.     L3rnde  v.  Denison,  3  Conn.  Rep.  387. 

When  satisfaction  of  a  mortgage  will  be  presumed  from  lapse  of  time.  Jackson 
v.  Wood,  12  Johns.  Rep.  242» 

TVlien  a  release  or  extinguishment  of  an  equity  of  redemption,  may  be  presumed, 
from  lapse  of  time,  and  other  circumstances.     Bunco  v.  Wolcott,  2  Conn.  Rep.  27. 

Extinguishment  of  a  trust  may  be  presumed  from  the  lapse  of  time,  the  death  of 
all  the  original  parties,  &c.     Gratz  v.  Prevost,  6  Wheat.  481,  504. 

A  receipt  for  rent  arising  at  a  given  period,  is  presumptive  evidence  that  all  rent 
previously  accruing,  has  been  paid.     Decker  v.  IJivingston,  15  Johns.  Rep.  479. 

When  the  death  of  a  person  absent  at  sea,  may  be  presumed.  King  v.  Paddock, 
18  Johns.  Rep.  141. 

In  an  action  for  the  breach  of  a  promise  of  marriage,  evidence  of  an  express  pro- 
mise is  not  indispensable ;  but  it  may  be  inferred  from  circumstances  usually  ac- 
companying such  a  relation  between  the  parties.  Wightman  v.  Coates,  15  Mass. 
Rep.  1. 

'  Where  the. property  of  an  insolvent  debtor  is  assigned  for  the  benefit  of  certain 
enumerated  creditors,  their  assent  to  the  assignment  will  be  presumed,  unless  they 
expressly  dissent     De  Forest  v.  Bacon,  2  Conn.  Rep.  633. 

The  bare  removal  of  property  attached,  which  is  immediately  returned  to  the 
debtor,  will  not  repel  the  presumption  of  fraud  arising  from  the  debtor's  posses- 
sion.    Burrows  v.  Stoddard,  3  Conn.  Rep.  160. 

In  what  cases,  and  under  what  circumstances,  it  will  be  presumed,  in  the  absence 
of  proof,  that  the  drawer  of  a  bill  of  exchange  has  funds  in  the  hands  of  the  drawee. 
Thompson  v.  Stewart,  3  Conn.  172.  y 

Printed  and  vnHtien  sHpuloHans, — ^Where  printed  and  written  stipulations  are  at 
variance,  the  written  shall  be  preferred.     1  Taunt.  391. 

[*]Prtt*y.'>— A  survey  taken  by  one  under  whom  the  party  who  produces  it  claims, 
cannot  be  given  in  evidence,  the  other  party  not  being  privy.     Str.  95. 

ProceM.-^Evidence  of  the  day  when  a  writ  was  actually  sued  out,  may  be  admit- 
ted to  obviate  the  fictitious  relation  of  a  declaration  to  the  first  day  of  the  term,  and 
thereby  shew  that  the  cause  of  action  arose  subsequent  to  Inringing  the  suit.  3  Burr. 
1241.  1  Blk.  312.  3  Wils.  461.  2  Blk.  924.  For  in  suite  by  bill,  the.  memo- 
randum is  only  presumptive  proof  of  the  time  the  suit  was  commenced  ;  the  real 
time,  therefore,  may  be  shewn  by  the  defendant.     4  East,  75. 

If  a  sheriff's  officer  on  ^  j!.  fa,  take  the  goods  of  a  stranger,  to  an  action  by  the 
etranger,  the  officer  must  not  only  produce  ihefi.fa,  in  evidence,  but  also  a  copy  of 
ihe  judgment  on  which  the  fi.  fa.  was  issued.  '  1  Ld.  Raym.  733.  2  Bl.  701.  vide 
Doug.  41.     Escape,  (B  1.) 

PromuBory  note. — If  an  original  note  is  lost,  and  a  copy  ofiered  in  evidence,  the 
court  must  frst  be  satisfied  of  the  genuineness  of  the  original.  1  Atk.  446.  (a  A 
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'^  Publick  documenis. — A  printed  copy  of  publick  documents  transmitted  to  coa<* 
gress  by  the  president  of  the  Uiuted  States  is  proper  evidence  of  the  existence  of  a 
blockade.     RadcliiF  v.  United  Ins.  Co.  7  Johns.  Rep.  3S.  Per  Kent,  Ch.  J. 

So,  articles  of  agrpcment  betweenthe  proprietaries  of  Pennsylvania  and  MarjUmdi 
settling  the  boundaries  between  the  two  provinces,  enrolled  in  the  court  of  chancery 
in  England,  but  not  proved  or  recorded  here,  may  be  considered  as  a  state  paper, 
and  are,  therefore,  proper  evidence.     Ross  v.  Cutshall,  1  Binn.  399. 

Of  the  admissibility  of  the  legislative  acts  of  other  states  as  evidence,  authenti« 
cated  under  the  seal  of  the  state,  or  otherwise.  United  States  Vi  Johns,  4  Dall. 
412,  416.     Thompson  v.  Musser,  1  Dall*  462.     fiiddis  v.  James,  6  Binn.  321. 

The  printed  journals  of  Congress  may  be  read  in  evidence,  without  proof  of  tfaei^ 
authenticity.  Commonwealth  v.  De  Longcbamps,  MS.  Rep.  Wbart.  Dig.  Pemu 
Rep.  229. 

So,  the  certificate  of  the  secretary  of  state,  is  evidence  to  prove,  that  a  foreign 
minister  was  received  by  the  government  MS.  Rep.  Wbart.  Dig.  Penn.  Rep.  231. 

So,  copies  from  the  department  of  state,  of  letters  ^d  the  certificate  of  the  chief 
magistrate  of  foreign  territory,  where  no  prize  court  is  established,  relating  to  a 
capture  on  the  high  seas,  are  admissible  evidence.     Bingham  v.  Cabot,  3  Dall.  19. 

Such  letters  and  certificate  are  also  admissible.     Ibid. 

A  ship's  register  is  not  evidence  of  ownership.  Sharp  v.  United  Ins*  Co.  14 
John9.  Rep.  201.     Leonard  v.  Huntington,  15  Johns.  Rep.  3024  y 

Quantum  tnei^UiL — On  a  quantum  meruit  for  work  and  labour,  the  defendant  may 
give  evidence  that  the  work  was  not  done  well.     3  -Smith,  4S6.     7  £ast,  479. 

Reteiotr^sf  &ooA;«.-^^Receiver's  books  may  be  determined  to  be  sueh  by  inspec- 
tion. 10  East,  206. ;  but  evidence  that  the  receivers  of  an  ecclesiastical  corpora** 
tion  have,  for  the  last  sitty  years,  kept  their  books  in  the  same  form  as  certain  an- 
tieiit  books  were  kept,  is  inadmissible  to  prove  that  these  also  were  receivei^s  books. 
Ibid. 

12e<M7A/<.-^The  recital  of  a  lact  in  the  counterpart  of  an  indenture,  is  evidence 
against  the  party  by  whom  the  deed  is  executed.     3  T«  R»  465. 

Record, — An  officer  may  be  examined  as  to  the  condition,  but  not  as  to  the  mai« 
ter  of  a  record.     Str.  210. 

RBhmciation  of  a  right. — ^Where  a  treaty  is  proved  between  two,  for  the  -renun- 
ciation by  the  one  of  a  right  of  action  against  the  other,  as  the  basis  of  an  agreement 
between  them,  and  it  is  also  proved  that  the  latter  has  renounced  all  knowledge  of 
such  an  agreement,  the  presumptions  are,  that  none  was  concluded,  and  so  tbe  for« 
mer  may  sue  on  his  original  right.     3  B.  &  P.  630. 

Reputation. — In  questions  concerning  public  rights,  common  reputation  ia  ad* 
mitted  to  be  evidence.     14  East,  329. 

Where  general  opinion  is  evidence  m£  a  general  right,  the  tradition  of  a  particu-' 
lar  &ct,  said  to  have  been  done  in  the  exercise  of  that  right,  will  not  be  evidence. 
5  T.  R.  123. 

Reputation  is  not  evidence  of  private  fights ;  thus,   a  grant  of  the  privilege  of 
cutting  wood  cannot  be  presumed  from   a  reputation  of  the  party's  right  to  that 
'  privilege  ;  nor  where  it  is  claimed  by  the  tenants  of  a  manor  against  their  lord.     2 
M.  &  S.  494. 

So,  a  question  as  to  the  boundary  between  two  estates.     14  East,  331. 327; 

Evidence  of  there  being  a  known  distinction  in  the  manor  between  old  and  new 
land, — that,  in  fact,  the  plaintifi^'s  freehold  tenement  lay  within  the  boundaiy  of  ^ 
new  land, — of  reputation,  and  of  acts  of  taking  coal  under  the  lands  of  other  finee- 
holders  within  the  same  boundary,— 'is  inadmissible  to  prove  that  the  lord  was  en* 
titled  to  the  coals  under  this  freehold.     1  M.  &  S.  77. 

In  trespass  for  cutting  down  the  plaintifi*'s  trees,  the  defendant  pleaded  his  soil 
and  fi^ehold  in  the  close  upon  which  the  trees  were  growing,  &c, ;  the  plaintiff 
replied,  that  the  trees  were  his  trees,  and  freehold.  It  appeared,  on  the  trial,  that 
the  trees  in  question  grew  in  a  woody  belt  of  considerable  extent,  entire  and  imdi-^ 
Tided,  which  encircled  the  plamtifiT's  manor,  and  lay  contiguous  to  a  number  of 
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doses  belonging  to  several  owners,  one  of  which  closes  was  that  of  the  defendant* 
Evidence  wad  admitted  of  several  acts  of  ownership  in  difierent  parts  of  the  beltj 
by  those  under  whom  the  plaintiff  claimed,  which  had  been  acquiesced  in  bj  the 
owners  of  the  adjoining  lands.     H  East,  332. 

£*3Sea{. — The  fact  that  a  seal  annexed  to  corporate  proceedings,  as  such,  must 
be  proved  by  one  acquainted  with  the  impression  ;  but  pot  that  of  its  annexi^tion.  S 
T.  R.  303. 

1^  A-deed  from  a  publick  hospital,  under  its  corporate  seal,  must  be  proved  like 
any  other  instrument ;  it  not  being  an  institution  of  such  notoriety  that  the  seal  is 
proof  of  itself.     Jackson  v.  Pratt,  10  Johns.  Rep.  38 L 

A  national  seal  is  proof  of  itself,  and  will  be  taken  notice  of  by  courts  of  justice 
in  other  states,  as  evidence  of  the  highest  authenticity.  Griswoldv.  Pitcaim,  2  Conn« 
Rep.  85. 

And  so  is  the  seal  pf  a  foreign  court  of  admiralty.  Thompson^  y*  Stewart,  3 
Conn.  Rep.  171. 

When  a  civil  war  rages  in  a  foreign  nation,  one  part  of  which  separates  it* 
self  from  the  old  government,  and  erects  itself  into  a  distinct  government,  the  pub« 
lick  seal  of  such  new  government  does  not  prove  itself ;  but  it  may  be  proved  by 
such  evidence  as  the  nature  of  tlie  cose  will  admit.  United  States  v.  Palmer,  3 
Wheat.  610,  635.  y 

TbepnK^ofthe  seal  of  a  foreign  court  mast  be  by  one  acquiunted  with  its  im- 
pression.    3  East,  2%  1 , 

Stamps. — A  bond  in  the  condition  whereof  a  mortgage  denaise  is  contained^  need 
not  have  two  stamps.     Barnes,  483. 

A  deed  is  good  evidence  if  stamped  when  produced  at  the  trial,  though  not 
stamped  when  executed  or  when  first  produced.     Str,  624, 

But  annexing  another  piece  of  parchment  with  a  stamp  upon  it  will  not  do  ;  this 
Stamp  must  be  on  the  parchment  itself  (and  to  obtain  this  the  penalty  must  be  paid.) 
Str.  716.     Ld.  Raym.  1445.     Vide  in  tit.  Stamp. 

SiaMe^f^The  printed  statutes  exambed  with  the  parliament  roll  are  evidence. 
Str.  446. 

Temer. — A  terrier  is  not  evidence,  unless  It  come  from  the  registry  of  the  dio* 
cese,  or  a  copy  from  the  parish  registry,  if  the  oiigipal  is  lost.     2  Anst.  387. 

JTninsl(Ui<m8.''^A  translation  from  a  foreign  language,  cannot  be  received  in 
ence,  unless  made  on  oath.     Yandervoort  v.  Smith,  2  Gaines'  Rep.  155,  y 

TrtspQM, — ^No  new  matter  foreign  to  the  issue  joined  is  admissible  in  evidence  ; 
ther^ore  if  to  an  action  of  trespass  and  false  imprisonment,  the  defendant  plead  mat- 
ter  which  amounts  to  a  justification,  and  the  plaintiifreply  generally,  de  injuria  sua  pro^ 
pria  absque  tali  causa,  he  cannot  give  in  evidence  any  thing  in  avoidance  of  the 
justification,  as  a  refusal  to  admit  the  plaintifif  to  bail  where  the  oiience  for  which  he 
was  committed  was  bailablcr     2  Bl.  1165. 

Verdict — On  questions  of  public  right  a*  verdict  is  evidence  between  third  per- 
sons.    1  East,  355, 

A  special  verdict,  to  which  defendi^nt  was  no  party,  given  in  a  cause  in  which  the 
premises  in  question  we|:e  recovered  on  a  general  verdict,  s^nd  the  special  verdict  re- 
lated toother  premises,  shall  not  be  allowed  as  evidence  even  of  a  pedigree.  Str. 
1151. 

W^hetber  the  coroner's  inquest  might  be  read  as  evidence  against  the  executrix, 
to  whose  advantage  it  was  duhitatwr,  Parker  C.  J.  and  Powys,  J.  pro  Eyre  J. 
and  Pratt  J.  copt    Str.  68. 

The  postea  is  no  evidence  of  the  verdict,  without  f  copy  of  the  final  judgment ; 
for  jiidgment  ittight  have  been  arrested  or  a  new  trial  granted.     Str.  ItiS^. 

The  nisi  prius  record  i^nd  the  postea  are  evidence  to  prove  thi^t  a  verdict  was 
given,     Willes,  367.     Barnes,  449.     S.  C\ 

Vice  consul. — The  certificate  of  a  British  vice  consul  is   not  ^dence   of  the 
amount  of  a  sale  by  him,  though  authorised  by  the  foreign  law.     3  ^lunt.  162. 

s^  JVilL-^ln  order  that  a  will  may  be  given  in  evidence,  as  aq  ancient  deed,  ther^ 
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must  have  been  30  years  possession  under  it,  since  the  death  of  the  testator* 
Jackson  v.  Blanshan,  3  Johns.  Rep.  292. 

A  will  executed  nearly  80  years  since,  may  be  admitted  in  evidence,  as  an 
ancient  deed ;  being  attended  with  circumstances  tending  to  shew  the  existenca 
and  genuineness  of  it,  though  actual  possession  of  the  lands  devised,  which  were 
wild  and  uncultivated,  did  not  follow  and  accompany  the  will.  Jackson  v.  Laroway, 
3  Johns.  Cas.  283. 

An  ancient  will  of  land,  which  has  accompanied  the  possession  for  30  years 
and  upwards,  may  be  given  in  evidence,  without  proof  of  its  execution.  Shatter 
V.  Brand,  6  Binn.  435. 

Exemplifications  and  probates  of  wills,  certified  under  the  seal  of  the  preroga- 
tive court  of  Canterbury  in  England,  are  proper  evidence.     Westons  v.  Stammers, 

1  Dall.  2.  Morris  v.  Vanderen,  1  Dall.  66. 

Who  are  to  be  deemed  credible  witnesses,  in  relation  to  the  execution  of  wills. 
Whether  the  executor  may  be  considered  as  such  ?  Sears  v.  Dillingham,  12 
Mass.  Rep.  358. 

Miscellaneous.     Jackson  v.  Van  Dusen,  5  Johns.  Rep.  144.  y 

Writings.-^ln  general,  where  an  instrument  produced  by  the  other  side  purports 
to  belong  to  him,  it  is  admissible  for  him,  without  proof  of  execution,  or  its  custody, 
provided  it  is  of  sufficient  age^  and  in  other  respects  evidence,     6  T.  R.  259. 

When  produced  by  a  paHy  thereto  on  notice,  and  who  claims  an  estate  under  it, 
is  evidence  for  his  adversary,  without  proof  of  execution,  that  he  took  that  specific 
estate.     3  Taunt  60. 

A  writing  thirty  years  old  is  admissible  without  further  proof.  2  T.  R.  466.  4 
T.  R.  709. ;  unless  abend,  when  payment  of  interest,  or  other  mark  of  authentic!^, 
must  appear.     1  Blk.  532. 

A  grant  to  an  abbey,  contained  in  a  MS.  entitled  "  aecretum  abbatiSf^^  in  the  Bod- 
leian library  at  Osdbrd,  rejected,  the  custody  not  being  the  proper  one.  3  Taunt. 
91. 

An  old  grant  to  a  priory,  brought  from  the  Coltonian  MSS.  iii  the  British  muse- 
um,  was  rejected  as  evidence,  as  it  was  not  shewn  that  the  possession  of  the  grant 
was  connected  with  any  persons  interested  in  the  estate.    3  Taunt  91. 

[*]TESTM01GNE— WITNESS. 

(A)  WITNESS ;  WHO  SHALL  NOT  BE. 
(A  1.)  JSTan  Compos. 

Every  witness  must  be  credible. 

And  therefore,  a  man  ofjiori'sane  memory  shall  not  be  allowed  as  a  wit- 
ness.    Co.  L.  6.  b. 

As,  an  idiot. 

A  lunatic  during  his  lunacy. 

I  And  if  a  lunatick  he  offered  as  a  witness,  proof  is  admissible  to  shew 
his  incompetency,  as  in  any  other  case.  Livingston  r.  Kiersled,  10  Johns. 
Rep.  362. 

It  is  no  objection  to  the  competency  or  credibility  of  a  witness  that  be  is  a 
lunatick,  if  his  testimony  be  given  during  a  lucid  interval.  Evans  v.  Het- 
tick,  7  Cranch,  453« 

A  witness  in  a  state  of  intoxication,  ought  not  to  be  sworn,  or  be  permit- 
ted to  testify.     Hartford  i;.  Palmer,  16  Johns.  Rep.  143. 

The  credit  of  a  witness  may  be  impeached  by  shewing,  that  at  the  time 
when  the  faoft  sworn  to  took  place,  he  was  into^^icated,     Tuttle  v.  Russell, 

2  Day.  201.} 
[♦4471  ^ 
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So,  one  within  age  of  discretion.     Co.  L.  6.  b. 

As,  an  infant,  who  does  not  know  (he  nature  of  an  oath. 

So,  in  an  ataU  probanda ^  a  witness  shall  not  be  allowed  under  the  age  of 
42  years.     Bro.  Testm.  30. 

But  a  lunatic  may  be  a  witness,  m  lucidis  intervallis. 
\  An  infant,  under  nine  years  of  age,  and  of  ever  so  tender  an  age,  is  a 
competent  witness,  if  on  examinatfon  by  the  court,  he  appear  to  possess  a 
sufficient  sense  of  the  wickedness  and  danger  of  false  swearing ;  but  his 
credit  is  to  be  weighed  by  the  jury.  Commonwealth  v.  Hutchinson,  10  Mass. 
Rep.  225.  I 

(A  2.)  Infidel. 

So,  generally  an  infidel  shall  not  be  a  witness.     Co.  L.  6.  b.     Vide  cont* 
2Stra.  1140. 

I  A  person,  who  denies  the  existence  of  a  God,  and  does  not  believe  in  a 
future  state  of  rewards  and  punishments  cannot  be  a  witness  in  a  court  of  jus- 
tice under  any  circumstances.  Jackson  r.  Gridlcy,  18  Johns.  Rep.  98. 
Curtiss  r.  Strong,  4  Day,  51. 

But,  it  seems,  that  the  witness  may  be  restored  to  his  competency,  by  re« 
nouncing  his  infidelity,  some  time  before  the  trial.     Ibid* 

In  Massachusetts,  it  has  been  decided,  that  a  disbelief  of  a  future  state  of 
existence,  goes  only  to  the  credibility  of  a  witness,  and  not  to  bis  competen- 
cy.    Hunscom?.  Hunscom,  15  Mass.  Rep.  184.  \ 

(A3.)  Person  convicted  of  treason  or  felony. 

So  a  person  attainted,  or  convicted,  of  treason,  or  felony,  shall  not  be  a 
witness.    Co.  L.  6.  b. 

Or  of  piracy.     R.  2  Rol.  686.  I.  27. 

Though  it  be  to  excuse  a  man  accused  falsely  by  him  and  by  the  instiga- 
tion of  another.     R.  2  Rol.  686.  1.  30. 

But  a  person  pardoned  for  his  treason  or  felony  will  be  a  good  witness. 
Per  3  J.  2  cont.  Ray.  369.  Dub.  Ray.  380.  R.  cont.  2  Bui.  154.  R.  ace. 
for  the  pardon  takes  awayposnam  et  reaium.     1  Vent.  349. 

So,  if  he  be  burnt  in  the  hand  for  felony;  for  that  is  jtia^t  a  pardon  by 
statute.     R.  Ray.  369.  •  R.  Ray.  380.     R.  Keil.  37.     Vide  post,  (B  4.) 

So  an  accomplice  in  the  same  crime  before  conviction.  R.  Keil.  17. 

Though  he  has  a  promise  of  pardon,  and  the  promise  be  not  made  for  bia 
evidence.     Keil.  18. 

(A  4.)  Or  any  infamous  man. 

I  By  the  principles  of  the  common  law,  every  person  not  interested,  and 
not  ofinfamous  character,  may  be  a  witness.  Baring  v,  Shippen,  2  Binn.  1$5« 
PerTiLOHMAN,  Ch.  J.  \ 

So  a  man  infamous  in  any  respect  shall  not  be  a  witness  ;  as,  if  a  champion 
in  a  writ  of  right  be  recreant.     Co.  L.  6.  b. 

If  a  man  he  attainted  for  a'f^iUe  verdict.     Co.  L.  6.  a. 

By  the  st.  5  El.  9.  if  convicted  for  perjury  or  subornation,  till  the  judg« 
incnt  reversed. 

So,  if  convicted  of  perjury  at  the  common  law.    Co.  L.  6.  b. 

So,  if  convicted  of  forgery  upon  the  st.  5  El.  14.  or  otherwise.  Co.  L. 
6.  b.     5  Mod.   71. 

Or,  of  a  conspiracy  at  the  suit  of  the  King.     Co.  L.  6.  b. 

Vol.   Vll.  59 
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Convict  in /jrcBmumVe.     Co*  L.  6.  b* 

So,  if  he  had  an  infamous  judgment,  and  upon  that  stood  in  the  pillorj,  or 
tumbrel.     Co.  L.  6.  b.     5  Mod.  74.     Sal.  461. 

Or  be  stigmatized,  or  lose  his  ears.     Co.  L.  6.  b. 

Or  be  whipt  for  petit  larceny.     Per  St.  John  at  Suff.  Ass.  1657.  Altered 
by  Stat.  3  fG.  3.  c.  35. 

[*]So,  if  he  have  judgment  of  the  pillory,  though  he  did  not  stand  there* 
R.  3  Lev.  426.     Sal.  689. 

Or,  be  convicted  of  barretry,  though  only  fined;  for  the  crime  makes  the 
infamy.     R.  Sal.  690. 

So,  though  pardoned  after  a  conviction  of  perjury,  be  shall  not  be  a  wit<- 
fless.     1  Vent.  349.     Sal.  689. 

So,  a  pardon  tof  any  crime,  after  examination,  does  not  make  bis  testimony 
good.    R.  3  Lev.  426. 

So,  an  affidavit  of  such  a  person  in  any  cause  shall  not  be  admitted  regu- 
larly. 

but  a  conviction  of  felony,  perjury,  &c.  does  not  take  away  his  testimony, 
unless  the  record  be  produced. 

So  a  record,  by  which  he  is  found  guilty  by  verdict,  is  not  sufficient,  if 
judgment  be  not  entered.     R.  1  Sid.  51. 

So,  if  he  stood  in  the  pillory,  where  the  judgment  was  not  infamous,  it  does 
not  take  away  his  testimony ;  as,  for  a  libel,  or  words  in  slander  of  the  gov- 
ernment.    R.  3  Lev.  426.     Semb.  5  Mod.  75. 

So  a  man  convicted  of  forgery  upon  the  st.  I  H.  5.  3.  shall  be  a  witness* 
Co.  L.  6.  b. 

Or  of  barretry.  Per  Glin  and  Newd.  M.  1957.  B.  R*  std  Main.  cent. 
fortUer.     R.  cent.  Sal.  690. 

So  a  man  outlawed  in  a  personal  action.    Co.  L.  6.  b. 

So  the  pardon  of  an  offence  enables  him  to  be  a  witness,  except  in  perjury, 
where  the  disability  is  part  of  the  judgment :  as,  if  the  felony,  &c.  of  wfaich 
he  is  convicted,  be  pardoned.  Per  3  J.  2  cont.  Ray.  369.  Cent.  2  But.  1 54. 
Dub.  Ray.  380.  R.  ace.  1  Vent.  849.     R.  Sal.  689. 

So,  if  burnt  in  the  hand  for  felony,  for  it  is  fuo^i  a  statute  pardon.  R.  Ray. 
369,  380.     Sti.  388.  Per  Trev.  7  An. 

And  proof  of  the  record  whereby  clergy  is  granted  is  sufficient,  without 
proving  that  he  was  burnt.     Per  Trev.  7  An. 

So  a  pardon  of  perjury  by  act  of  parliament  enables  him.  Per  Holt, 
Sal.  689. 

So,  if  there  be  not  a  legal  objection  against  a  witness,  other  scandal  to  his 
credit  shall  not  be  allowed  :  as,  that  he  is  a  whore-master,  drunkard,  itc* 
Mar.pl.  136. 

So  an  affidavit  of  one  convicted  of  perjury,  &c.  shall  be  allowed  to  prove 
a  mal-practice  against  him.     Sal.  46 1 . 

Vide  more  concerning  Witnesses  in  Chancery,  (P.  7.) — ^Evidence^  (A. 
3.)— Fait,  (B.  4.)— Parliament,  (E.  1 1.— L.  25.)— Trial,  (B.  5.)     ^ 

ADDENDA. 

AgenU-^In  some  cases  even  aih  interested  person  is  a  competent  witness  firom 
necessity ;  as,  where  an  agent  of  one  person  pays  money  to  another,  he  shall  be  ad- 
mitted to  prove  the  payment,  though  he  thereby  discharges  himself  against  bis 
principal  3  T.  ft.  29.  Vide  Str.  647.  <  Mackay  v.  Rhinelander,  1  Johns.  Cas. 
408.  Cortes  v.  Billings,  1  Johns.  Cas.  270.  Jones  v.  Hake,  2  Johns.  Rep.  60. 
Abbott  v.  Sebor,  8  Johns.  Cas.  39.  Stewart  v.  Kip,  6  Jcdms.  Rep.  256.  Reaaudol 
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V.  Crocker,  1  Caines'  Rep.  167.  Burlingham  v.  Deger,  2  Johns.  Rep.  1S9.  Bailey 
&  Bogert  v.  Ogden,  3  Johns.  Rep.  399.  Phillips  v.  Bridge,  11  Mass.  Rep.  242. 
Brown  v.  Babcock,  8  Mass.  Rep.  29.  Fisher  v.  Willard,  13  Mass.  Rep.  379.  ^ 

So  in  an  action  brought  against  a  master  for  his  caiman's  i^driving  his  cart  negli- 
gently per  qaod^  &c.  the  carman  may  be  a  witness  for  his  master.     2  Str.  1083. 

Whether  a  servant  can  be  a  witness  for  his  master,  who  has  brought  trespass  for 
beating  the  servant  per  quod  Bemtum  axmsit  qusere  t     Str.  414. 595.  944. 

A  fiictor  who  sells  for  the  plaintiff,  and  he  is  to  have  poundage,  may  be  admitted 
to  prove  the  contract    3  Wib.  40. 

[*]  A  person  who  is  employed  to  sell  goods,  and  is  to  have  for  himself  whatever 
money  he  can  procure  iot  tiiem  beyond  a  stated  sum,  is  a  competent  witness  to  prove 
the  contract  between  the  buyer  and  seller.    2  H.  Bl.  590. 

^  But  one  who  has  sold  goods,  as  the  agent  of  another,  upon  a  de/  credere  com- 
mission, is  not  a  competent  witness  in  an  action  by  the  principal  against  the  purchas- 
er, for  the  price.    New-Tork  State  Co.  v.  Osgood,  1 1  Mcuss.  Rep.  60.  ^ 

If  A.  have  received  money  from  fi.  to  pay  to  C.  and  the  question  be  whether  A. 
were  the  agent  of  C..  for  that  purpose,  A.  may  be  called  as  a  witness  to  prove  the 
agency.    7T.  R.  480. 

A  servant  or  clerk  who  has  embezzled  money  or  notes  of  his  master's,  is  an  ad- 
missible witness  (provided  he  has  a  release)  against  the  person  who  received  such 
money  or  notes  from  him,  in  an  action  for  money  had  and  received,  brought  by  his 
master  to  recover  the  amount     Cowp,  199. 

^  An  agent  whose  appointment  is  in  writing,  is  not  competent  to  prove  his 
agency,  unless  the  writing  be  lost  or  destroyed.  Proprietors  of  Kennebeck  Pur- 
^ase'v.  CaU,  1  Mass.  Rep.  484.  Vide  Yanbom  v.  Frick,  3  Serg.  &  Rawle, 
278.     Nicholson  v.  Muffin,  2  DaU.  246.  Merr^dith  v,  Mucoss,  1  Yeates,  200.  ^ 

Atiendanee.^^V  one  of  the  parties  wish  to  have  the  testimony  of  witnesses 
whom  he  cannot  compel  to  attend,  the  court  may  put  off  the  trial  from  time  to  time 
till  the  other  party  consent  that  depositions  may  be  taken  where  they  are.     Cowp. 

174. 

But  leave  cannot  be  had  to  examine  an  ancient  witness  before  a  judge  without 
consent.    Barnes,  447. 

A  witness  who  wilfully  absents  himself  may  be  attached  for  the  contempt,  or  an 
action  on  the  case  will  be  against  him.     Dong.  561 . 

By  St,  5  Er.  c.  9.  s,  12.  if  any  person,  on  whom  any  process  out  of  any  of  the 
courts  of  record  within  this  realm  or  Wales,  shall  be  served  to  testify  concerning 
any  cause  or  matter  depending  in  aiiy  of  the  said  courts,  and  having  tendered  unto 
hini,  according  to  his  countenance  or  calling,  such  reasonable  sums  of  money  as, 
having  regard  to  the  distance  of  the  places,  ace  reasonable  to  be  allowed  in  that 
behalf,  do  not  appear  according  to  the  tenor  of  the  said  process,  having  not  a  lawful 
er  reasonable  let  or  impediment  to  the  contrary,  then  the  party  making  default  shall 
loseand  forfeitfor  every  such  ofibnce  10/.,  and  yield  such  fUrther  recompence  to 
the  party  grieved  as  by  the  discretion  of  the  jydge  of  the  court,  out  of  which  the 
said  process  shidl  be  awarded,  &c.  to  be  recovered  by  action  of  debt,  &c. 

This  further  recompence  must  be  assessed  by  the  court  out  of  which  the  pro- 
cess issued,  not  by  the  jury  or  judge  at  nisi  prius.     Doug.  656. 

Attesting  vfitne88,^^A  bond  having  been  ejcecuted  by  A.  and  attested  by  one  wit- 
ness, was  carried  into  an  adjoining  room  and  shewn  to  B.,  who  was  desired  to  at- 
test it  also,  which  he  accordingly  did  in  the  presence  of  A.,  and  it  was  holden  that 
he  was  a  |ood  witness  to  prove  the  execution.  Bos.  &  Pull.  217,  <  Vide  Munns 
V.  Pupont,  MS.  Rep.  Whart,  Dig.  Penn.  Rep.  243.  Lesher  v.  Levan,  2  DalL 
96.     ?igott  V.  Holloway,  1  Binn.  436.  ^ 

The  Sle  that  execution  of  an  attested  instrument  must  be  proved  by  the  sub- 
scribing witness,  if  he  can  be  produced  and  examined,  admits  no  exceptions.     4  M. 
&.  8.  350.     <  Tide  Cooke  v.  VVoodrow,  6  Crunch,  13, 14.  Januai:/  v-  Goodman, 
^  t*449^ 
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1  Dall.  208.     Heckbert  v.  Haine,  6  Biiin.  16.     M'Madion  v.  M'Gtady,  5  Serg. 
&  Rawle,  314.     Fox  v.  Reil,  3  Johns.  Rep.  477.  y 

Though  when  an  instrument  is  produced  by  the  guhor,  pursuant  io  notice,  and 
be  is  a  party  thereto,  and  claims  a  beneficial  estate  under  it,  the  other  side  need 
not  call  the  subscribing  witness.     8  East,  548.     3  Taunt.  62. 

The  acknowledgment  of  the  adverse  party  to  an  attested  instrumenti  is  insuffi- 
cient proof.     Dougl.  216.  ;  though  made  in  answer  in  chancery.  -  4  East,  53. 

And  the  deposition  of  the  attesting  witness  on  interrogatories,  after  acknowledg- 
ment by  obligor,  is  inadmissible,  if  taken  (here  on  the  ground  of  sickness)  at  the 
instance  •f  the  obligee  only.     4  Taunt*  46. 

In  an  action  on  a  bond,  or  to  prove  a  petitioning  creditor's  debt  which  tiriaes  by 
bond,  proof  of  the  acknowledgment  of  the  obligor,  does  not  supersede  the  necessity 
of  calling  the  subscribing  witness.     Dougl.  216. 

Yet  where  the  witness  refuses  to  testify,  the  execution  may  be  proved  by  others, 
or  his  testimony  disapproved.     4  M.  &  S.  353.     2  Mars.  527.     7  Taunt  251. 

Where  he  is  unable  to  attend  from  sickness,  still  his  attendance  cannot  be  dis- 
pensed with.     4  Taunt.  46. 

But  where  he  is  abroad,  or  out  of  the  jurisdiction,  proof  of  his  hand-writing  is 
sufficient.     2  East,  250.     1  B.  &  P.  361.     7  T.  R.  265.     Dougl.  93.     Id.  266. 

[*]So,  where  he  cannot  be  found,  secondary  evidence  will  do }  but  semble  where 
grounds  are  shewn  for  suspecting  that  he  is  purposely  kept  out  of  the  way,  proof  of 
stricter  search  is  requisite,     1  Taunt.  364. 

If  attesting  witness  has  lived  abroad,  strict  proof  of  his  death  is  necessary  ;  if  he 
has  lived  in  England,  slight  proof  is  sufficient.     2  Atk.  48. 

So,  where  he  was  and  still  is  interested,  secondaiy  evidence  will  do.    5  T.  R. 

371. 

In  trover,  by  the  assignees  of  a  bankrupt  to  recover  goonds  taken  by  tho  defendant 
under  a  fraudulent  bill  of  sale,  given  by  the  bankrupt  to  the  defendant  (and  which 
was  an  act  of  bankruptcy),  the  defendant's  examination  before  the  commissioners, 
in  which  he  admitted  the  execution  of  ths  deed  is  sufficient  evidence  to  prove  the 
execution,  and  supersedes  the  necessity  of  calling  the  subscribing  witness.  5  T. 
R.  366. 

In  the  case  of  a  warrant  of  attorney  to  confess  judgment,  to  dispense  with  the  de- 
position of  the  attesting  witnesses,  the  nature  of  the  search,  where  he  had  been  last 
seen  or  known  to  reside,  and  when  he  was  last  beard  of,  must  be  stated.     4  Taunt. 
132. 

The  hand*  writing  of  the  witness  is  evidence  of  the  scaling,  delivery,  and  party's 
hand-writing.     2  E^st,  250.     1  B.  &  P.  360.     7  T.  R.  266. 

Inr  the  case  of  two  attesting  witnesses,  and  one  dead,  the  other  absent,  proof  of 
cither's  hand^writing  will  do.     1  B.  &  P.  360. 

Secondary  evidence  is  admissible,  on  proof  of  inquiry  after  witness  at  the  residence 
of  the  obligor  and  obligee,  witliout  any  intelligence  of  such  a  person  being  obtained. 

2  East,  183. 

So,  ii  on  inquiry  at  the  admiralty,  it  appears  that  he  is  serving  in  tlie  navy,  but 
where  cannot  be  ascertained.     2  Taunt.  223. 

So,  notwithstanding  the  vessel  in  which  he  sailed  put  back  just  before  trial.  1 
Taunt.  461.  ^ 

If  a  subscribing  witness  is  become  infamous,  on  producing  his  conviction  his  hand 
mBY  be  proved,  as  if  he  was  dead.     Str.  833. 

In  debt  on  bond  by  the  administrator  de  bonis  non  of  the  obligee,  and^ho  was 
the  only  surviving  witness,  bond  proof  of  the  hand-writing,  and  several  letters  from 
the  obligor  mentioning  the  bond,  allowed  good,     Str.  34. 

Momey. — An  attorney  present  at  the  swearing  of  an  answer  in  chancery  is  not 
obliged  to  be  a  witness  on  an  indictment  for  perjury  in  the  answer.     2  Str.  1 122. 

"^  An  attoinoy  is  not  bound  to  disclose  the  secrets  of  his  clients'  cause  :  And 
Buch  secrets,  aro  communications  made  to  him  as  instructions  nece?sarv  fot  con- 
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ducting  the  cauBe,  and  not  any  extnineoufi  or  imperfinent  matter.    Riggs  v.  Denms- 
foo>  3  Johns.  Caa.  198.     Yide  Hcister  v.  Davis,  3  Yeates,  4. 

An  attorney  may  be  examined  as  a  witness,  as  to  the  state  of  an  instrument  when 
put  into  his  hands.     Baker  v.  Arnold,  1  Caines'  Rep.  258. 

So,  a  counsel  may  be  examined  as  to  information  received  from  a  party,  in  the 
character  of  a  friend,  and  not  as  counsel.    Hoffman  v.  Smith,  1  Caines'  Rep.  157. 

So,  he  may  be  examined  as  to  communications  respecting  the  secrets  of  a  cause, 
made  by  a  party,  after  the  relation  of  counsel  and  client  has  ceased.  Yordan  v. 
Hess,  13  Johns.  Rep.  492. 

So,  he  may  be  examined  as  to  the  existence  of  a  paper  entrusted  to  him  by  his 
client,  and  as  to  the  fact  that  it  is  in  his  possession ;  but  he  cannot  be  compelled  to 
produce  it,  or  disclose  its  date  or  contents.  Brandt  v.  Klein,  17  Johns.  Rep.  335. 
Yide  Jackson  v.  M'Yeg,  18  Johns.  Rep.  330. 

So,  he  may  be  called  to  testify  to  a  collateral  fact,  not  entrusted  to  him  by  his  cli- 
ent. Thus  he  may  be  questioned  as  to  his  knowledge  of  his  chents'  hiandwritin^. 
Johnson  v.  Daveme,  19  Johns.  Rep.  134.     Yide  Heister  v.  Davis,  3  Yeates,  4.  y 

BaiL^-Jf  one  of  the  bail  be  a  subscribing  witness,  he  shall  be  obliged  to  give 
evidence.     1  Str.  406. 

And  if  he  be  a  material  witness,  the  court  will  permit  his  name  to  be  struck  out 
of  the  bail-piece,  and  another  entered  in  his  place.     B.  R.  H.  133. 

But  the  court  will  not  give  leave  to  strike  out  the  name  of  a  defendant  in  eject- 
ment, on  affidavits  that  he  is  not  interested  in  the  premises,  and  is  a  material  wit- 
ness for  the  other  defendants,  especially  if  the  jury  process  and  the  subpoenas  have 
issued.     Id.  162. 

Bankrupt. — A  bankrupt  who  has  obtained  his  certificate  is  not  a  competent  wit- 
ness to  prove  the  debt  of  the  petitioning*  creditor,  or  any  other  fact  necessary  to 
support  the  commission.     2  H.  Bl.  279. 

Thocreditor  of  a  bankrupt  who  has  released  his  debt  to  the  assignees,  though 
not  to  the  bankrupt,  may  be  a  witness  to  prove  the  bankruptcy.     B.  R.  H.  267. 

The  creditor  of  a  bankrupt  cannot  be  admitted  to  prove  the  bankrupt  a  gamester ; 
because  by  gaming  the  bankrupt's  certificate  is  gone,  and  his  allowance  forfeited, 
and  consequently  the  creditors'  dividends  are  increased.     Str.  507. 

Baron  and  Feme. — Husbands  and  wives  cannot  in  any  case  be  witnesses  eithet 
for  or  against  each  other.     4  T.  R.  678. 

Husband  and  wife  shall  not  be  called  to  give  evidence  for  or  against  each  other. 
B.  R.  H.  264.     Yide  2  T.  R.  263. 

[*] Therefore  the  wife's  owning  the  receipt  of  money  due  to  her  husband  for 
wages  earned  by  her,  was  considered  as  no  evidence  in  an  action  brought  by  the 
husband.     2  Str.  1094.  . 

They  shall  not  be  admitted  in  any  case  to  give  evidence^  even  tending  to  crimi- 
nate each  other.  Therefore  in  a  case  of  setUement,  where  a  marriage  in  fact  had 
been  proved  between  two  paupers,  the  first  wife  of  the  husband  was  not  admitted  to 
prove  a  former  marriage  with  him,  because  such  evidence  would  have  tended  to  a 
prosecution  against  him  for  bigamy.  2  T.  R.  263.  ^Yide  Canton  v.  Bentley, 
11  Mass.  Rep.  441.  Commonwealth  v:  Shriver,  MS.  Rep.  Whart.  Dig.  Penn. 
Rep.  265. 

But  iu  Pennsylvania,  it  has  been  decided,  that  the  deposition  o[afeme  covert,  on 
her  death  bed,  charging  her  husband  with  murdering  her,  may  be  admitted  against 
him,  on  trial  for  murder.     Pennsylvania  v.  Stoops,  Addis.  383. 

On  an  indictment  for  a  conspiracy  in  inveigling  a  young  woman  from  her  mother's 
house,  and  causing  the  marriage  ceremony  to  be  recited  between  her  and  one  of  the 
defendants,  the  former  is  a  competent  witness  to  prove  the  facts.  RespubUca  v. 
Hevice,  2  Yeates,  114.  ^ 

But  in  an  action  between  third  persons,  a  wife  may  be  admitted  to  give  evidence 
whidi  throws  the  debt  upon  her  husband.  Thus,  in  an  action  against  the  daughtei's 
husband  for  the  daughter's   wedding  clothes,  her  mother  was  admitted  to  give  evi- 
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dence,  which  shewed  that  they  were  delivered  on  the  credit  of  the  inother^s  hus* 
band,     1  Str.  604. 

So  in  an  indictment  against  the  husband  for  an  assault  on  the  wife,  herself  has 
been  admitted  as  a  witness.     1  Str.  633. 

So  where  the  contract  is  made  with  the  wife,  in  some  cases  the  wife's  dedaration 
may  be  given  in  evidence  in  an  action  against  the  husband.  Thus  the  wife's  de- 
claration that  she  had  agreed  to  pay  four  shillings  a  week  for  nursing  a  child  was 
allowed  to  be  given  in  evidence  to  chaige  her  husband ;  the  chief  justice  observ- 
ing, that  matters  of  that  kind  were  properly  under  the  direction  of  the  wife.  1  Str. 
527. 

In  an  action  by  husband  and  wife  in  right  of  the  wife  as  executrix,  no  ^leclarations 
of  the  ^ife  can  be  given  in  evidence  by  the  defendant  B.  R.  E.  36  Greo.  3.  6 
T.  R.  680. 

In  an  action  for  enticing  away  the  plaintiff's  wife,  the  declarations  of  the  wife 
are  inadmissible.     C.  P.  T.  18  &  19  Geo.  3.     Willes,  577. 

The  wife  of  one  defendant  cannot  be  a  witness  for  the  other  in  an  indictment 
against  two.  2  Str.  1095.  •^  Vide  Commonwealth  v.  Es^tland,  1  Mass.  Rep.  15, 

The  policy  of  the  law  excludes  the  husband  qr .  wife,  as  witnesses,  where  the 
rights  OF  interests  of  either  are  concerned.     Snyder  v.  Snyder,  6  Binn.  483,  4S8. 

A  wife  may  be  admitted  to  testify  against  the  interest  of  her  husband,  in  an  ac- 
tion wherein  he  is  not  a  party,  and  where  his  interest  is  only  contingent.     Thus,  in 
an  action  on  a  note  given  to  the  wife  dum  Bola^  and  indorsed  by  the  husband,  she 
may  be  a  witness  to  prove  payment  before  the  indorsement.     Fitch  v.  Hill,  1 1 
Mass.  Rep.  286.     But  vide  Snyder  v*  Snyder,  ui  suwc^ 

On  an  indictment  lor  fornication  and  bastardy,  a  feme  covert  is  a  competent  wit- 
ness to  prove  the  ciiminal  connexion  with  her ;  but  she  is  not  competent  to  prove 
the  non-access  of  her  husband.  Commonwealth  v.  Shepherd,  6  Binn.  283.  The 
King  V.  M'Lean,  cited  6  Binn.  290.  Commonwealth  v.  Strieker,  1  Browne,  App. 
XLYII.     Commonwealth  v.  Connelly,  1  Browne,  284.  y 

Bastard. — The  reputed  mother  is  a  competent  witness  to  prove  the  illegitiniacy 
of  her  children.     6  T.  R.  330. 

A  mother  may  be  a  witness  to  prove  her  marriage  when  her  son's  legitimacy  10 
in  question.     B.  R.  H.  277, 

So  on  a  question  of  settlement,  husband  and  wife  may  prove  their  own  marriage. 
3  T.  R.  263. 

Bill  of  exchange. — In  an  action  by  the  indorsee  of  a  bill  of  exdiange  against  the 
acceptor,  the  defendant  cannot  cat]  the  indorser  as  a  witness  to  prove  that  the  plain- 
tiff had  no  right  to  recover  upon  the  bill,  having  received  it  from  the  indonier  merely 
in  trust  to  obtain  payment  of  it  from  the  acceptor  on  account  of  the  indorser  himselfl 
5  T.  R.  578. 

In  an  action  by  an  indorsee  of  a  bill  of  exchange  against  the  acceptor,  the  latter 
may  call  the  payee  as  a  witness  to  prove  that  the  bill  was  void  in  its  creattoo.  B. 
R.E.38  6.  3.     7T,R.  601. 

An  indorser  on  a  note,  who  has  received  money  from  the  dmwer  to  take  it  up, 
is  a  competent  witness  for  the  drawer  in  an  action  against  him  by  the  indorsee,  to 
prove  that  he  had  satisfied  the  note,  being  either  liable  to  the  plaintiff  on  the  note  if 
the  action  were  defeated,  or  to  the  defendant  in  money  bad  and  received,  if  the  ac- 
tion succeeded.     2  East,  458. 

And  his  being  also  liable  in  the  latter  case  to  compensate  the  defendant  for  the 
costs  incuired  in  the  action  by  such  nonpayment,  makes  no  difierence.     Ibid. 

Bribery,— A  person  who  gives  a  bribe  to  another  to  vote  at  an  election  for  mem- 
bers of  parliament,  is  a  competent  witness  to  prove  the  bribery  in  an  action  for  the 
penalty  under  the"  statute.     Willes,  422. 

Whether  it  be  an  objection  to  the  competency  of  a  witness  for  the  plaintiff  in  an 
action  for  bribery,  that  a  similar  action  was  pending  against  the  witness,  and  an  ao* 
knowledgment  by  him  that  if  the  defendant  were  convicted,  he  should,  if  neces- 
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sary^  avail  himself  of  his  having  been  the  first  discoverer  to  the  plaintiff!     3  East, 
451. 

^  Competency  of  witnesses.  Whether  a  party  to  a  negotiable  instrument,  as  ma« 
ker  or  indorser,  can  be  admitted  as  a  witness  to  impeach  its  validity  1  Tide  Winton 
V.  S«ddler,  3  Johns.  Cas.  1S5.  Coleman  v.  Wise,  2  Johns.  Rep.  165.  Barker  v. 
Prentiss,  6  Mass.  Rep.  430.  Jones  v.  Coplidge,  7  Mass.  Rep.  199.  Parker  v. 
Hanson,  7  Mass.  Rep.  470.  Manning  v.  Wheatland,  10  Mass.  Rep.  502.  Par- 
ker V.  Lovejoy,  3  Mass.  Rep.  565.  Warren  v.  Merry,  3  Mass.  Rep.  27.  Widg- 
ery  v.  Monroe,  6  Mass.  Rep.  449.  Churchill  v.  Suter,  4  Mass.  Rep.  156.  Stor- 
er  V.  Logan,  9  Mass.  Rep.  55.  Townseud  v.  Bush,  1  Conn.  Rep.  260.  Stillo 
V.  Lynch,  2  DaU.  194, 

The  rule,  that  a  party  to  an  instrument  is  not  a  competent  witness  to  impeach  its 
ralidiiy,  applies  exclusively  to  negotiable  instruments.  Worcester  v.  Eaton,  1 1 
Mass.  Rep.  368.  Loker  v.  Haynes,  11  Mass«  Rep.  498.  Churchill  v.  Suter,  ui 
supra.  Hill  v.  Payson,  3  Mass.  Rep.  559.  Pleasants  v.  Pemberton,  2  Dall.  196. 
Baring  V.  Shippen,  2  Binn.  165,  168.     M'Ferran  v.  Powers,  1  Sorg.  fie  Rawle,  102. 

But  it  seems,  that  such  instrument  must  have  been  actually  negotiated.  Baird  v. 
Cochran^  4  Serg.  &  Rawle,  399.  ' 

Whether  a  person,  who  has  no  interest  in  the  event  of  the  suit;  is  a  competent 
witness  to  impeach  the  validity  of  an  instrument,  not  negotiable,  to  which  he  is  a 
party  1  Allen  v.  Holkins,  1  Day,  17. 

So,  the  assignor  of  a  chose  in  action  cannot  be  a  witness  for  the  defendant,  to 
prove  the  demands  of  the  defendant  against  him  by  way  of  set-off,  or  to  prejudice  the 
rights  of  his  assignee.     Frear  v.  Evertson>  20  Johns.  Rep.  142. 

A  person,  who  undertakes  to  convey  a  title  to  land,  is  not  a  competent  witness  to 
prove  that  he  had  no  title.  Storer  v.  Batson,  8  Mass.  Rep.  431.  Brown  v.  Down- 
ing,  4  Seig.  &  Rawle,  494.,  contra. 

6o,  a  grantor  is  not  a  competent  witness  to  explain  a  latent  ambiguity  in  his  own 
deed^  though  not  interested  in  the  suit.     Revere  v.  Leoqard,  1  Mass.  Rep.  91. 

A  lessor  of  the  plaintiff  in  ejectment,  cannot  be  a  witness  in  the  cause.  Jack- 
son V.  Ogden,  4  Johns.  Rep.  140.  nt  semb. 

Nor  can  a  party  in  an  indictment  be  a  witness  for  his  co-defendant,  until  he  has 
been  first  acquitted^pr  convicted ;  and  whether  the  defendants  plead  jointly  or  sepa- 
rately, it  win  make  no  difierence.     The  People  v.  Bill,  10  Johns.  Rep.  95. 

In  ejectment,  by  one  tenant  in  common  grounding  his  claim  on  the  common  title, 
his  co-tenants  are  not  competent  witnesses.     Barrett  v.  French,  1  Conn.  Rep.  354. 

So  a  person  cannot  be  a  witness  to  shew,  that  he  himself  was  the  tenant  in  pos- 
session, and  not  the  defendant.  Brant  v.  Dyckman,  1  Johns.  Cas.  275.  Vide 
Jackson  v.  TrusdeU,  12  Johns.  Rep.  246. 

So,  in  an  action  by  the  father,  for  the  seduction  of  his  daughter,  she  cannot  be  a 
witness  to  prove  a  previous  promise  of  marriage,  in  aggravation  of  damages,  be« 
cause,  for  this,  she  has  her  own  right  of  action.  Foster  v.  Scofield, .  1  Johns.  Rep. 
297. 

A  juror  is  a  competent  witness  to  prove  overt  acts  of  a  jury,  of  which  .he  is  a 
member,  upon  suggestions  of  misconduct  in  finding  a  verdict.  Grinnell  v.  Phillips, 
1  Mass.  Rep.  542.     Vide  Smith  v.  Cheetham,  3  Caines'  Rep.  67. 

But  the  weight  of  American  authorities  is  against  the  admissibility  of  jurors,  as 
witnesses,  to  impeach  their  own  verdicts,  on  the  ground  of  misconduct.  Clu^age 
v.  Swan,  4  Binn.  150.  State  v.  Freeman,  5  Conn.  Rep.  Dana  v.  Tucker,  4 
Johns.  Rep.  487.  Cochran  v.  Street,  1  Wash.  79.  Price  v.  Warren,  1  Hen.  & 
Munf.  385. 

Jurors  cannot  be  permitted  to  testify  as  to  the  motives  which  induced  them  to 
join  in  a  verdict.     Bridge  v.  Eggleston,  14  Mass.  Rep.  245. 

The  petitioning  creditor  in  the  proceedings  under  an  act  of  bankruptcy,  in  an  ac- 
tion wherein  he  is  not  a  party,  is  a  competent  witness  to  prove  his  debt.  Farrington 
v.  Farrington,  4  Mass.  Rep.  237. 

In  a  process  of  foreign  attachment,  the  absconding  debtor  is  a  competent  witn^a 
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for  the  garnishee,  to  prove,  that  the  effects  ia  his  hands,  are  the  property  of  a  stran- 
ger.    Enos  v»  Tuttlo,  3  Conn.  Rop.  247. 

On  an  indictment  for  forgery,  the  person,  whose  name  is  alleged  to  have  been 
forged,  is  a  competent  witness  to  prove  the  forgery.  Commonwealth  v.  Snell,  3 
Mass.  Rep.  82.  Commonwealth  v.  Waite,  5  Mass.  Rep.  261.  Respublicav. 
Ross,  2  Dall  239.  Pennsylvania  v.  Farrell,  Addis.  246.  Respublica  v.  Keating,  1 
Dall.  110.     Respublica  v.  Wright,  1  Yeates,  401. 

Where  a  witness  swears  positively  to  facts,  it  is  no  objection  to  his  competency, 
that  from  the  nature  of  the  subject,  such  facts  could  not  be  within,  his  knowledge* 
Thompson  v.  Stewart,  3  Conn.  Rep.  171. 

The  indorser  of  a  negotiable  instrument  may  be  a  witness  to  shew,  that  it  was  in- 
dorsed after  it  became  due.     Barker  v.  Arnold,  1  Caines'  Rep.  258. 

So,  the  indorser  of  a  negotiable  note  is  a  competent  witness  to  prove  any  fact 
subsequent  to  its  execution,  which  will  destroy  the  title  of  the  holder.  WoodhuU 
v.  Holmes,  10  Johns.  Rep.  231.  Skidling  v.  Warren,  15  Johns.  Rep.  270.  Pow- 
ell V.  Waters,  17  Johns.  Rep.  176.     M'Fadden  v.  Maxwell,  17  Johns.   Rep.  188. 

So  also,  a  party  to  an  instrument  not  negotiable,  may  be  a  witness  to  facts,  sub- 
sequent to  the  eSk'ecution,  which  tend  to  invalidate  it.  Webb  v.  Danfwith,  I  Day, 
301. 

So,  the  indorser  of  a  promissory  note,  in  a  suit  against  the  maker,  is  a  competent 
witness  to  prove  that  the  note  was  made  to  take  up  another  note  upon  which  usuri- 
ous interest  was  received.     Tuthill  v.  Davis,  20  Johns.  Rep.  285. 

So,  the  indorser  of  a  negotiable  note,  who  guards  against  his  own  liability,  by 
a  special  indorsement,  is  a  competent  witness,  in  an  action  against  the  maker,  to 
prove  the  execution.     Rice  v.  Stearnes,  3  Mass.  Rep.  225. 

And  so,  the  indorser  of  a  bill  of  exchange,  who  guards  against  his  own  liability,  is 
a  competent  witness  in  an  action  on  the  bill.  Barker  v.  Prentiss,  6  Mass.  Rep. 
430.     Vide  Cowles  v.  Harts,  Johnson,  &Co.  3  Conn.  Rep.  516* 

So,  the  drawer  of  a  bill  of  exchange,  having  no  interest  in  the  event  of  the  suit,  is 
a  competent  witness  to  prove  it  usurious  in  its  creation.  Townscnd  v.  Bush,  1 
Conn.  Rep.  260. 

So,  m  an  action  by  the  holder  of  a  promissory  note  against  the  indorsers,  the  ma- 
ker is  a  competent  witness,  as  he  is  indifierent  between  tho  parties.  Hubbly  v. 
Brown,  16  Johns.  Rep.  70.  Vide  Eilding  v.  Warren,  15  Johns.  Rep.  270.  Pow- 
ell V.  Waters,  17  Johns.  Rep.  176.  Pierce  v.  Butler,  14  Mass.  Rep.  303.  Contra, 
ut  semble. 

But  where  a  note  is  made  and  indorsed  for  the  accommodation  of  the  maker,  he 
cannot  bo  a  witness  for  the  indorser.  Hubbly  v.  Brown  and  Pierce  v.  Butler,  ut 
supra. 

The  grantor  of  land,  who  cevenants  to  warrant  the  same  agaiust  all  persons 
claiming  under  him,  is  a  competent  witness  for  the  grantee  in  an  action  brought  by 
him  for  the  land,  against  one  claiming  title  under  a  third  person.  Twambly  v. 
Henley,  4  Mass.  Rep.  441.     SWeitzer  v.  Meese,  6  Binn.  500. 

So,  the  grantor  who  has  not  given  a  warranty,  and  has  practised  no  deception  on 
the  grantee,  is  a  competent  witness  to  support  the  title.  Cain  v.  Henderson,  2 
Binn.  108.  Bdliot  v.  Bowman,  cited  2  Binn.  162.  in  noid.  Vide  Johnston  v. 
Eckart,  3  Teates,  427.     Gratz  v.  Ewalt,  2  Binn.  95.  y 

l**'\CorparaHon. — A  father,  who  has  gained  his  freedom  in  a  borough  by  servi- 
tude, may  be  admitted  to  prove  a  custom  by  which  his  eldest  son  is  entitled  to  his 
freedom.     1  WUs.  332. 

And  the  member  of  a  corporation  who  has  acted  under  the  right  claimed  may  be 
a  witness  to  prove  the  usage.     2  Str.  1069. 

W^here  two  qualifications  are  necessary  to  be  elected,  he  who  has  only  one  of 
the  T),  may  bo  a  witness  to  prove  the  qu^ifications.  2  Ld.  Raym.  1353.  1  Str.  683. 

A  corporation  is  competent  to  produce  and  depose  concerning  the  eustody  of  cor- 
poration muniments,  when  depositary.     2  M.  &  S.  337.  338. 

Credible. — Competency  is  impUed  ih  the  term  witness,  and  therefore  wherever  ia 
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acts  of  parliament  which  direct  coDvictions  on  the  oaths  of  witnesses,  the  epithet 
4»redible  is  added,  it  is  intended  only  from  abundant  caution  to  declare  that  though 
competent  witnesses  swear  positively,  their  credibility  is  to  be  weighed,  and  if  the 
magistrate  think  the  evidence  not  credible,  he  ought  not  to  convict.     1  Burr.  414. 

£jramtfia/tofi. — Formerly  the  rule  was  to  object  to  the  witness  before  he  was 
Bwomin  chief;  and  the  objection  must  still  be  made  at  the  trial.  ^  1  T.  R.  717.; 
and  it  is  too  late  to  object  to  him  after  he  has  been  examined  and  cross*examiiled. 
4  Burr.  2251.     Vide  B.  R.  H.  358. 

And  an  objection  to  the  competency  of  witnesses  discovered  after  trial,  is  not  a 
sufficient  ground  of  itself  for  applying  for  a  new  trial ;  but  it  may  liave  some  weight 
with  the  court  where  the  party  applying  appears  to  have  merits.     1  T.  R.  717. 

If  a  witness  be  examined  by  the  party  producing  him  to  one  point  only,  the  adverse 
paity  may  examine  him  to  that,  but  not  use  him  lo  prove  a  difierent  fkct.  2  Atk. 
44.  std  qa^  as  to  the  latter  part. 

The  party  who  excepts  to  a  witness  may  call  him  afterwards.     1  Str.  480. 

A  person  oftering  himself  for  bail  may  be  asked  whether  he  has  not  been  in  the 
pillory  for  perjury.     T.  R.  440. 

•^  When  a  defendant  cross-examines  a  witness,  he  makes  him  his  own  ;  parol 
testmiony,  therefore,  of  a  deed  or  will  disclosed  by  such  witness,  in  the  possession 
of  the  plaintiff^  cannot  be  admitted,  without  notice  to  produce  it.  Jackson  v.  Son, 
2  Gaines'  Rep.  ITS. 

It  seems,  that  a  witness  may  be  re-examined  by  the  jury,  privately,  after  they 
have  retired,  b^  consent  of  parties.     Brown  v.  Co  well,  12  Johns.  Rep.  8S4. 

A  witness  is  not  bound,  either  on  the  votre  dtre,  or  on  cross-examination,  to  an- 
swer any  question,  which  would  subject  him  to  punishment,  or  render  him  infamous. 
The  People  v.  Herrick,  13  Johns.  Rep.  82. 

Where  a  witness  has  been  examined  by  the  party  against  whom  he  is  called,  as 
to  his  interest  in  the  event  of  the  suit,  other  witnesses  cannot  be  enquired  of  as  to 
bis  interest ;  and  it  can  make  jio  difference  whether  tlie  examination  was  under  the 
genend  oath,  or  the  tairt  dire.     Butler  v.  Butler,  3  Day,  214. 

Improper  evidence  ought  not  to  be  heard  by  the  comt  or  jury ;  and  the  error  will 
not  be  cured,  though  the  juiy  be  aflerwards  directed  to  disregard  it.  Irvin  v.  Cook, 
15  Johns.  Rep.  289.  Haswell  v.  Bussing,.  10  Johns.  Rep.  128.  Nash  v.  Gilke- 
8on,  5  Serg.  &  Rawle,  352.  ^ 

Indktmeni, — On  an  indictment  for  destroying  a  note,  the  proprietor  may  be  a 
witness.     1  Str.  595. 

So,  an  indictment  for  forging  a  letter  of  attorney,  by  which  the  prisoner  transfer- 
red the  stock  of  A.,  A.  was  admitted  as  a  witness.     2  Str.  72S.     Vide  lb.  1220. 

So,  the  prosecutor  of  an  indictment,  though  he  had  laid  a  wager  that  he  should 
convict  the  defendant.     1  Str.  652. 

If  two  be  indicted,  and  one  submit  and  pay  a  fine,  he  may  be  examined  as  a  wit- 
ness for  the  other.     1  Str.  638. 

So,  if  one  indicted  plead  misnomer,  and  for  want  of  a  replication  be  discharged, 
be  may  be  a  witness  for  the  other  defendants.     B.  R.  H.  303. 

But  on  an  indictment  for  perjury,  in  denying  in  an  answer  an  agreement  not  to 
put  a  note  in  suit,  the  giver  of  tiie  note,  defendant  at  law,  and  plaintiflTin  equity,  has 
been  refused  to  be  admitted  as  a  witness.     2  Str.  1043.     B.  R.  H.  265. 

The  defendants  in  ejectment,  against  whom  a  verdict  has  been  given,  cannot  be 
witnesses  for  the  prosecutor  on  an  indictment  for  perjury  committed  on  that  trial.  2 
Str.  1104. 

Infamy, — ^The  affidavit  of  one  convicted  of  forgery  cannot  be  read  Co  support  a 
complaint,  but  it  may  to  defend  himself  against  a  complaint.     Str.  1 148. 

Infant. — Infant  under  ten  very  seldom,  and  under  nine  never  admitted  to  be  a 
witness,  either  in  capital  cases  or  less  offences.     Str,  700. 

<^  But  it  seems,  that  an  infant  under  nine  years  of  age,  and  of  ever  so  tender 
age,  is  a  competent  witness,  if  on  examination  by  tlie  court,  he  appear  to  pes'* 
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siHfficicnt  sense  ofthc  wickedness  and  danger  of  false  swearing  ;  but  his  credit  is  to 
be  weighed  by  the  jury.     Commonwealth  v.  Hutchinson,  10  Mass.  Rep.  225.  ^ 

Infidel, — An  infidel  pagan  idolater  may  be  a  witness,  and  his  deposition  swom 
according  to  the  custom  of  the  country  where  he  lives,  read  in  evidence.  1  Wils. 
84.     1  Atk.  19.     Willes,  538. 

A  Mahometan  may  be  a  witness,  •nd  swom  on  the  Koran.  At  councD,  present 
two  Chief  Justices.     Str.  1104.     Leach's  Cro.  Cas.  58. 

/n/ere«/.— -The  general  objection  to  the  competency  of  a  witness  arises  from 
|[*]  an  interest  which  he  may  have  in  the  event  of  the  cause  ;  for  in  general  a  per- 
son is  a  competent  witness  unless  he  be  so  interested,  and  unless  the  verdict  can  be 
giveu  ia  evidence  by  him  in  another  suit.     3  T.  B.  27.  308. 

^  Or  against  him.  For  the  application  of  this  rule,  vide  Peyton  v.  Hallett,  1 
Caines'  Rep.  364.  Jackson  v.  Hallenback,  2  Johns.  Rep.  394.  Heermance  v.  Yer* 
noy,  6  Johns.  Rep.  5.  Swift  v.  Dean,  6  Johns.  Rep.  523.  Van  Nuys  v.  Teihune,  3 
Johns.  Cas.  82.  Case  r.  Reeve,  r4  Johns.  Rep.  79.  Hayes  v.  Grier,  4  Binn.  83* 

When  a  witness  has  a  direct  interest,  however  small,  in  the  event  of  a  suit,  he 
cannot  be  admitted  to  testify,  in  any  respect,  to  support  such  interest.  Butler  v. 
Warren,  1 1  Johns.  Rep.  57.  ^ 

Therefore  in  covenant  for  rent  upon  a  lease  by  A.  to  B.,  if  the  point  i>e  in  issue, 
whether  C,  whose  title  both  admit,  demised  first  to  A.  or  another  person,  C.  is  a 
competent  witness  to  prove  the  point  in  issue,  for  the  verdict  cannot  be  given  in 
e^adence  in  any  action  which  may  afterwards  be  brought  by  or  against  him.  3  T. 
R.  27.  308. 

And  to  be  a  witness  it  is  not  necessary  that  he  should  be  absolutely  indi^rent ; 
for  in  such  a  case  his  credibility  may  be  left  to  the  jury.     B.  R.  H.  358* 
.    And  the  bare  possibility  of  a  witness  being  liable  to  an  action  in  a  certain  event, 
is  no  objection  to  his  competency.     1  T.  R.  163. 

And  in  order  to  render  a  witness  incompetent,  it  is  necessary  to  shew  that  he 
must  derive  a  certain  benefit  from  the  determination  of  the  cause  one  way  or  anoth- 
er.    1  T.  R.  163.  . 

Therefore  a  co-obligor  in*a  bond  to  the  ordinary,  under  22  &23^  Car.  2.  c.  10., 
is  a  competent  witness  to  prove  a  tender  by  the  administratrix.     1  T.  R.  163. 

So,  a  creditor  of  the  administratrix  is  a  good  witness  to  the  same  purpose.  1  T. 
R.  163. 

But  a  person  who  apprehends  himself  to  be  interested,  cannot  be  a  witness, 
(hough  in  strictness  he  be  not  interested.     1  Str.  129. 

On  an  information  for  importing  teas  contrary  to  the  act  of  navigation,  the  master 
of  the  ship  was  produced  by  the  defendant,  but  was  not  allowed,  because  the  ship 
was  forfeited  by  the  act     Bunb.  140.     Vide  etiatn,  Bunb.  203. 

It  was  holden,  that  where  a  corporation  was  lord  of  a  manor,  and  had 'approved 
and  leased  a  part  of  a  common,  that  a  freeman  was  not  a  competent  witness  to 
prove  that  a  sufficiency  of  common  was  left  for  the  commoners,  because  the  tent 
must  have  been  reserved  for  the  use  of  the  corporation.     5  T.  R.  174. 

The  subscribing  witness  to  a  bond,  if  he  is  interested  therein  at  the  time  of  the  at- 
testation and  the  trial,  cannot  be  examined  as  a  witness  to  prove  the  execution,  nor 
i^  proof  of  his  hand- writing  sufficient  for  that  purpose.     6  T.  R.  371. 

If  witness  be  disinterested  at  the  time  of  a  deposition  taken,  that  deposition  may 
afterwards  be  read,  though  he  afterwards  become  interested.  1  P.  WilL  289,  Vide 
1  Str.  101. 

But  on  a  trial  at  nisi  prius,  it  is  said  such  a  petrso^  cannot  be  examined  as  a  wit- 
ness.     1  Str.  101. 

But  in  a  later  case  it  has  been  held,  that  where  the  person  was  not  interested  at 
the  time  when  the  plaintiffor  defendant  first  had  an  interest  in  his  testimony,  his  evi- 
dence may  be  received,  though  he  afterwards  became  interested  ;  thus,  in  an  actida 
against  underwriters,  the  broker  was  admitted  to  prove  circumstances  which  tended 
to  discharge  them,  he  having  been  disinterested  at  the  time  wlien  they  signed  the 
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policy ;  but  having  afterwards  become  interested  by  signing  the  same  policy  himself 
as  an  underwritCHr.     3  T.  R.  27.     ^  Vide  Jackson  v.  Rumsay,  3  Johns.  Gas.  231. 

So,  where  a  person  becomes  a  party  to  the  suit,  by  being  appointed  administrator 
of  one  of  the  parties,  the  deposition  of  such  person,  taken  and  used  in  a  former  trial, 
when  he  had  no  interest  in  the  subject  matter,  may  be  used  by  him  upon  a  review. 
Gold  V.  Eddy,  1  Mass.  Rep.  I.  ^ 

A  person  who  has  an  interest  may  become  a  competent  witness  by  releasing  his 
interest,  or  by  having  a  demand  against  him  released ;  therefore  if  one  underwriter 
has  engaged  to  contribute  to  the  costs  of  another,  the  defendant  in  an  action  on  the 
same  policy  and  has  joined  as  plaintiff  in  a  bill  in  equity  for  a  discovery  ;  he  may  be 
made  a  competent  witness,  by  the  defendant's  releasing  him  fVom  any  contribution 
to  the  costs  in  law  or  in  equity,  and  by  an  offer  by  himself  and  the  defendant,  to  pay 
the  costs  in  equity,  and  to  dismiss  the  bill  as  to  them.     3  T.  R.  27. 

^  But  a  witness  who  is  interested  in  a  right  of  fishery  common  to  himself  and 
others,  cannot  release  his  interest,  aud  thereby  render  himself  a  competent  witness 
to  prove  such  common  right.     Jacobson  v.  Fountain,  2  Johns.  Rep.  170. 

So^  a  release  to  witness,  after  his  deposition  is  taken,  is  too  late,  and  the  deposit 
tion  cannot  be  admitted.     Heyl  v.  Burling,  1  Gaines'  Rep.  14. 

So,  a  release  after  the  examination  of  a  witness,  will  not  restore  his  competency. 
Doty  V.  Wilson,  14  Johns.  Rep.  362. 

So,  a  release  from  a  nominal  party,  where  the  witness  is  the  party  in  interest, 
will  not  render  him  competent.  New  York  State  Go.  v.  Osgood,  11  Mass. 
Rep.  60. 

So,  a  release  will  not  render  the  witness  competent,  if  he  expect  to  indemnify  the 
party  •;  though  he  may  be  under  no  legal  obligation  to  do  so.  Skillinger  v.  Bolt,  1 
Gonn.  Rep.  147. 

A  person  who  is  discharged  under  an  insolvent  law,  is  a  competent  witness  in  an 
action,  the  result  of  which  may  affect  his  estate.  Phoenix  v.  ^ey,  5  Johns.  Rep. 
412.  But  vide  Graves  v.  Delaplaine,  14  Johns.  Rep.  146.  Yide  also,  Steele  v. 
Phoenix  Ins.  Go.  3  Binn.  806.  Browne  v.  Weir,  5  Serg.  &  Rawle,  401.  Marks  v. 
Barker,  MS.  Rep.  Whart.  Dig.  Penn.  Rep.  274. 

If  a  witness  have  a  present  beneficial  interest  in  the  subject  of  a  suit,  though  the 
reducing  it  to  possession  be  future  and  contingent,  he  may  release  it.  Woods  v. 
Williams,  9  Johns.  Rep.  123. 

A  release  by  a  tenant  in  possession,  of  all  his  interest,  will  not  render  him  a 
competent  witness  for  his  land  lord.     Vincent  v.  Huff,  4  Serg.  &  Rawle,  298. 

A  grantor,  who  has  given  a  deed  with  full  covenants,  is  a  competent  witness  for 
a  defendant  deriving  title  under  him,  tiiough  not  his  immediate  grantee,  on  being 
released.     Jackson  v.  Root,  1)5  Johns.  Rep.  60. 

The  heir  of  a  warrantor,  on  being  released,  is  a  competent  witness  for  the  grantee, 
to  prove  the  boundaries  of  the  land  conveyed.  Bowman  v.  Whittemore,  1  Mass. 
Rep.  242.  Per  two  judges  against  one. 

An  indorser  of  a  promissory  note,  having  been  released  by  the  indorsee,  is  a  com- 
petent witness  to  prove  the  execution  of  the  note.  Barnes  v.  Ball,  1  Mass, 
Rep.  73. 

A  release  by  one  partner  or  joint  plaintiff  alone,  will  restore  the  competency  of  a 
witness.     Bulkley  v.  Dayton,  14  Johns.  Rep.  387. 

Miscellaneous.  Vide  Jackson  v.  Frost,  6  Johns.  Rep.  133.  Hasbrouck  v. 
Lown,  8  Johns.  Rep.  294.  2d.  edit.  Smith  v.  Allen,  IS  Johii^.  Rep.  245,  Austin 
V.  Bradley,  2  Day,  466.  Abby  v.  Goodrich,  3  Day,  433.  y 

Where  two  persons  joined  in  an  assignment  of  a  ship,  one  of  them  was  permitted 
to  prove  that  at  the  time  of  the  assignment  he  had  no  interest  in  the  vcsael,  1  T« 
fi.  301. 

r*]By  46  €reo.  3.  c.  37.  liabiiity  to  a  civil  suit  from  answering  a  question  is  no 
defence. 

^  An  interest  which  will  exclude  a  witness,  must  be  an  interest  in  the  evant  of 
the  suit  ;  an  interest  in  thp  question  merely,  will  not  Qxciuda  him  ;  the  latter   ob- 
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jection  goes  to  his  credit  only.  Yan  Nuys  v.  Terbunc,  3  Johns.  Cas.  82.  Stew- 
art V.  Kip»  5  Johns.  Rep.  256.  Steiuback  v.  Rhinelaader,  8  Jqbns.  Cos.  269. 
Hoyt  V.  Wildfire,  3  Johns.  Rep.  518.  Aldemian  v.  Tirrell,  8  Johns.  Bep.  326. 
2d.  edit.  Gilpin  v.  Vincent,  9  Johns.  Rep.  219.  Stockhani  v.  Jones,  10  Johns. 
Rep.  21.  Commonwealth  V.  Snell,  3  Mass.  Rep.  84,85.  Bliss  v.  Thompson, 
4  Mass.  Rep.  488.  Twambly  v.  Henley,  4  Mass.  Rep.  441.  Wise  v.  Wilcox, 
1  Day,  22.  Fairchild  v.  Beach,  1  Day,  266.  Phelps  v.  WincheU,  1  Day,  269. 
Owen  V.  Mann,  2  Day,  399.  Bulkley  v.  Storer,  2  Day,  531.  Cowles  v.  nikox, 
4  Day,  108.  Ilillhouse  v.  Smith,  5  Day,  432.  £vans  v.  Eaton,  7  Wheat.  356. 
Evans  v.  Hettich,  7  Wheat.  453. 

The  same  rule  holds  good  as  well  in  criminal  as  in  civil  cases.  The  People  v. 
Howell,  4  Johns.  Rep.  296.  Per  Kent,  Ch.  J. 

So,  a  remote  or  contingent  interest  goes  only  to  the  credit  of  a  witness,  and  not 
to  his  competency.  Stewart  v.  Kip,  ui  supra.  Vide  Ely  v.  Forward,  7  Mass. 
Rep.  25.  Phillips  v.  Bridge,  11  Mass.  Rep.  242.  Worcester  v.  Eaton,  11 
Mass.  Rep.  368.  Bean  v.  Bean,  12  Mass.  Rep.  20.  Femsler  v.  Carlin,  3  Serg. 
&Rawle,  130. 

Though,  generally,  a  person  who  is  interested  in  the  event  of  a  suit,  cannot  be 
a  witness,  yet,  ho  may  be  allowed  to  give  evidence  against  his  interest.  Jackson 
V.  Vredenbergh,  1  Johns.  Rep.  159.  Vide  Jackson'v.  Rumsey,  3  Johns.  Rep.  234. 
Webster  v.  Lee,  5  Mass.  Rep.  334.  Barker  v.  Prentiss,  6  Mass.  Rep.  430. 
Storrs  v.  Wetmore,  Kirby,  203.     Salmon  v.  Ranee,  3  Serg.  &Rawle,  311,  316. 

So;  a  person  who  is  liable  to  be  rated  for  the  support  of  Sie  poor  of  a  town,  is 
a  competent  witness  in  a  cause  in  which  the  town  is  interested  as  to  the  mainte- 
nance of  a  pauper.  Falls  v.  Belknap,  1  Johns.  Rep.  486.  Bloodgood  v.  Jamai* 
ca,  12  Johns.  Rep.  285. 

So,  in  a  penal  action  against  a  member  of  a  society,  called  quakers,  a  member 
of  that  community  is  a  competent  witness,  though  tliey  hold  all  things  in  common. 
Wells  v.  Lane,  8  Johns.  Rep,  361.  2d.  edit 

So,  where  a  coj'poration  created  for  pious  purposes,  was  made  residuary  lega- 
tees in  a  will,  the  members  of  it  are  competent  witnesses  to  prove  the  sanity  o£ 
the  testator,  in  a  suit  between  the  executors  and  the  heir  at  law  ;  but  it  would  be 
othemise,  were  the  society  a  party  to  the  suit.  Mason  v.  Thatcher,  7  Mass.  Rep. 
398. 

So,  the  inhabitants  of  an  incorporated  society,,  to  whom  property  is  devised  for 
the  support  of  a  school,  are  competent  witnesses  to  attest  the  will.  Cornwell  v. 
Isham,  1  Day,  35. 

So,  the  inhabitant  of  another  state,  is  a  competent  witness  in  an  action  in  which 
auch  state  is  a  parly.     Slate  of  Connecticut  v.  Bradish,  14  Mass.  Rep.  296. 

A  joint  trespasser  is  a  competent  witness  for  the  defendant.  Alderman  v.  Tirrell, 
8  Johns.  Rep.  326.  2d.  edit.  Stockhani  v.  Jones,  10  Johns.  Rep.  21. 

In  replevin,  the  defendant  jii;stified  as  a  sheriff's  deputy,  alleging  the  property  in 
the  chattels  to  be  in  A.  B.  and  C.  D. ;  and  that  he  attached  a  moiety  as  the  prop- 
erty of  C.  D.,  it  was  held,  that  C.  D.  was  a  competent  witness  to  prove  property  in 
himself  and  A.  B.     Page  v.  Weeks,  13  Mass.  Rep.  199. 

And  when  a  witness  is  railed  by  a  party  against  whom  he  is  interested,  he  may 
be  cross-examined  by  the  other  party,  as  to  all  matters  pertinent  to  the  issue  on  tii- 
al.     Webster  v.  Lee,  ui  supra. 

So,  a  witness  who  is  indillcrcnt,  or  whose  interest  is  equally  balanced,  is  compe- 
tent. Milward  v.  Ilallclt,  2  Caines'  Rep.  77.  M^Leod  v.  Johnston,  4  Johns. 
Rep.  126.  Vide  Waters  v.  Bumct,  U  Johns.  Rep.  362.  Ilubbly  v.  Brown,  16 
Johns.  Rep.  70.  Marquaud  v.  Webb,  16  Johns.  Rep.  89.  Emerson  v.  Providence 
Hat  Manufacturing  Co.  12  Mass.  Rep.  237.  ^'essley  v.  Sweariogen,  Addis.  144. 
So,  where  a  wilneris  is  in  every  event  liable,  and  by  liis  testimony,  it  is  to  be  de- 
termined to  which  of  the  parties  he  is  liable,  he  is  a  competent  witness.  Cushmaa 
V.  Loker,  2  Ma^s.  Rep.  lOS. 
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A  witnesfl  tidio  is  liable  to  an  action  bj  the  paitjr  by  wbom  he  is  caUed,  in  case 
9uch  party  should  fail  to  recover,  but  who  is  protected  hj  the  statute  of  limitations,  is 
competent.     Ludlow  v.  Union  Ins.  Co.  2  Serg.  &  Rawle,  119. 

An  inhabitant  of  a  particular  place,  is  incompetent  to  prore  the  existence  of  a 
common  right  in  all  the  inhabitants  of  such  place  ;  but  it  seems,  that  he  may  be  a 
witness  fi>r  the  party  denyii^  such  ri^t  Jacobson  r.  Fountain,  2  Johns.  Rep.  170. 

Qtfery,  whether  a  person,  who  considers  himself  under  an  honouraiy  obligation  to 
indemnify  the  losing  party,  la  a  competent  witness  1  Tide  Coleman  v.  Wise,  2 
Johns.  Rep.  165.  Gilpin  v.  Vincent,  9  Johns.  Rep.  219.  Skiliinger  v.  9olt,  1 
Conn.  Rep.  147.     Long  v.  Baillie,  4  Serg.  &  Rawle,  222. 

A  witness,  though  released,  is  incompetent,  if  he  expect  to  indemnify  the  party. 
Skiliinger  v.  Bolt,  ut  supra. 

A  witness,  who  would  testify  under  an  impression  that  he  is  interested  in  the 
event  of  the  suit,  cannot  be  sworn,  although  he  has,  in  fact,  no  legal  interest. 
Plumb  ▼.  Whiting,  4  Mass.  Rep.  518.  Vide  Long  v.  Baillie,  4  Serg.  6i  Rawle, 
222.  confi^o.     Femsler  v.  Carlin,  3  Serg.  &  Rawle,  130. 

If  the  testimony  of  a  witness  would  discharge  him  from  the  plaintiff's  demand,  by 
establishiag  it  against  the  defendant,  the  interest  of  the  witness  is  such  as  to  ex« 
elude  him.  Emerton  v.  Andrews^  4  Mass.  Rep.  653.  Vide  Sheldon  v.  Ackley,  4 
Day,  458. 

Iq  an  action  by  an  executor,  the  heir  of  the  testator  is  not  a  competent  witness 
for  the  plaintiff.     White  v.  Derby,  1  Mass.  Rep.  239. 

So,  an  executor,  who  has  accepted  the  trust,  is  incompetent,  to  prove  the  sanity  of 
the  testator.  Durant  v.  Starr,  1 1  Mass.  Rep.  527.  Vide  Sears  v.  Dillingham,  12 
Mass.  Rep.  358. 

So.  in  all  cases,  where  a  witness  is  liable  for  costs,  though,  otherwise,  he  is  disin- 
terested, he  is  incompetent.  Beach  v.  Swift,  2  Conn.  Rep.  269.  Barnwell  v.  Mitch- 
ell, a  Conn.  Rep.  101.     Riddle  v.  Moss,  7  Cranch,  206. 

A  witness  cannot  be  compelled  to  disclose  facts  which  will  expose  him  to  a 
criminal  prosecution.  Grannis  v.  Branden,  5  Day,  260.  Respublica  v.  Gibbs, 
3  Teates,  429,  437.  Galbraith  v.  Eichelberger,  3  Teates,  515.  Stout  v.  Russel, 
2  Teates,  334. 

Nor  can  a  witness  be  compelled  to  testify  against  his  interest,  in  a  pecuniary  point 
of  view.  Appleton  v.  Boyd,  7  Mass.  Rep.  131.  Vide  Webster  v.  Lee,  5  Mass. 
Rep.  334.  Benjamin  &  Moore  v.  Hathaway,  3  Conn.  Rep.  528.  Bell's  Case,^  1 
Browne,  376. 

Birt  a  witness  cannot  claim  the  privilege  of  withholding  his  testimonyon'thefground 
of  interest,  where  he  voluntarily  assumes  a  liability,  afler  the  party  calliog  him,  has 
an  intei-est  in  his  testimony.  Phelps  v.  Riley,  3  Conn.  Rep.  266.  Vide  Long  v. 
Baillie,  4  Serg.  &  Rawle,  222. 

Interpreter, — ^Where  a*  witness  is  ignorant  of  the  English  laoguage,  an  inter- 
preter may  be  sworn  to  interpret  to  him  the  oath,  and  to  interpret  between  the  court 
and  jury,  and  .the  witness*     Norberg's  Case,  4  Mass.  Rep.  81. 

So  where  a  witness  is  to  be  examined  under  a  dedimuB  potesiaiem^  who  is  ignorant 
of  the  language  of  the  commissioners^  they  may  swear  an  interpreter.  Amory  v. 
Fellowes,  5  Mass.  Rep.  219.  ^ 

Landlord  mid  tenttnt, — A  tenant  in  possession  is  not  a  good  witness  to  prove  his 
landlord's  possession,  or  to  support  his  title,  because  it  is  to  uphold  his  own  posses- 
sion.    Cowp.  621. 

Where  A.  rented  a  tenement  of  C.  who  covenanted  to  reimburse  him  all  the  poor- 
rates,  and  A.  underiet  to  B.,  A.  was  held  to  be  a  competent  witness  to  prove  such 
letting  to  B.  upon  an  appeal.     1  T.  R.  262. 

If  two  persons  are  contending  for  the  possession  who  are  to  pay  rent  in  different 
rights,  the  landlord  cannot  be  admitted  to  prove  the  demise  in  the  ejectment. 

jHariMoner, — An  inhabitant  of  a  parish  who  is  not  rated,  is  a  competent  witnesi^ 
on  an  appeal  between  that  parish  and  anotlier.     Ibid. 
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And  such  parisbioner  is  a  competent  witness,  if  the  oibission  of  his  name  in  the 
rate  was  for  the  express  purpose  of  obtaining  his  teslimohy.     2  East,  559. 

On  an  appeal  against  a  poor-rate,  because  certain  persons  were  omitted  to  be 
rated,  a  parishioner  who  is  liable  to  be  rated,  but  in  fact  not  rated,  is  a  competent 
witness  to  prove  the  rateability  of  the  appellants.     5  T.  R.  664. 

On  an  appeal  between  the  parishes  of  A.  and  B.,  the  former  may  call  an  inhabi- 
tant of  the  latter  who  is  not  rated  to  the  poor,  and  compel  him  to  be  examined  as  a 
witness.     6  T.  R.  157. 

By  St.  27  Geo.  3.  c.  29.  parishioners  are  made  competent  witnesses  in  prosecu- 
tions where  the  penalty  is  given  to  the  parish,  unless  it  exceed  20/.     6  T.  R.  177. 

Persons  appointed  by  an  act  of  parliament  governors  and  directors  of  the  poor  of 
a  certain  parish,  and  made  liable  on  appeal  against  a  rate  made  by  them  to  the  pay* 
ment  of  costs,  in  case  the  sessions  should  award  any  to  the  appellants,  cannot  be 
witnesses  on  such  appeal,  though  only  trustees  and  entitled  to  be  reimbursed  such 
costs  out  of  the  parochial  fund,  for  they  are  parties  to  the  cause,  and  liable  in  the 
first  instance  to  the  costs.     3  East,  7. 

•^  Partieeps  crimnis, — As  a  general  rule,  a  pariieepa  crminis  cannot  be  com- 
pelled to  be  a  witness  ;  yet,  he  may  be  compelled  to  testify,  where  the  ofifonce,  which 
he  may  disclose  by  his  testimony,  is  barred  by  the  statute  of  limitations.  United 
States  V.  Smith,  4  Day,  123. 

Partners. — A.  and  B.  jointly  shipped  goods,  and  consigned  them  to  the  master, 
A.  only,  being  known  to  the  master;  ader  the  ship's  departure,  the  partners  severed 
their  interest  in  the  adventure  ;  and  A.  directed  the  master  to  account  with  B.  for 
a  moiety ;  aAer  the  return  of  the  ship,  B.  presented  the  direction  to  the  master,  ^fiA 
demanded  payment ;  the  master  promised  to  account  with  B.  fbr  a  moiety,  if  it  be- 
longed to  him.  In  assumpsit  by  B.  against  the  master,  it  was  held,  that  A.  was  a 
competent  witness  for  the  plaintiff.     Austin  v.  Walsh,  2  Mass.  Rep.  401.  y 

J^arty. — A  party  who  suppnrts  a  cause  cannot  be  a  witness.     B.  R.  H.  202« 

The  guardian  of  an  infant  on  re<^ord,  cannot  be  a  witness  for  the  infant     1  8tr. 
506. 
.   Nor,  the  proc^cm  atni/.     2  Str.  1026. 

"Whether  the  wife  oCprochein  amy  can  ?     Qu.  1  Sit.  106. 

If  a  surviving  witness  to  abend  be  made  executor  of  the  obligee  in  an  action 
brought  by  him  on  the  bond,  evidence  shall  be  admitted  to  prove  the  plaintifi  's  band 
as  if  he  were  dead.     1  P.  \Vms.  289. 

A  man  is  not  a  competent  witness  to  impeach  a  security  which  he  has  given, 
though  he  be  not  interested  in  the  event  of  the  suit ;  therefore  where  a  bond  was 
given  in  consideration  of  delivering  up  a  promissory  note,  an  indorser  was  not  admit- 
ted to  prove  that  the  consideration  of  the  note  was  usurious.     1  T.  R«  296. 

Where  three  obligors,  and  actions  brought  against  one  only,  the  other  obtigor  ol- 
lowed  to  be  a  witness  to  prove  execution  of  bond  by  defendant.     Str.  35. 

Quaker. — ^By  st.  7  &  8  W.  3.  c.  34.,  made  perpetual  by  1  G.  1,  at.  2.  c.  6.,  and 
amended  by  8  6.  1.  c.  6.  and  22  G.  2.  c.  30.  46.,  Quakers  instead  ofan  oath,  shall 
be  permitted  in  courts  of  justice  to  make  their  solemn  afiinnation,  which  shall  be  of 
the  same  force  in  law  as  an  oath,  and  subject  them  to  the  same  penalties  in  case  of 
perjury. 

But  they  are  not  to  be  admitted  as  witnesses  in.  criminal  cases  ;  and  by  32  6.  2. 
c.  46  the  aJfGrmation  of  Quakers  shall  be  received  in  ail  cases  where  an  oath  is  re- 
quired by  any  act  of  parliament,  with  the  like  penalty  in  case  of  false  affirming,  and 
with  the  like  exception  of  criminal  cases. 

On  this  exception  it  has  been  held,  that  the  affirmation  of  a  Quaker  cannot  be  ad- 
mitted on  an  appeal  for  murder.     2  Str.  854.  cited  Cowp.  392. 

r*3^^^  ^^  ^  motion  to  ground  an  information  ibr  a  misdemeanour.  2  Str.  872. 
1  Barnard,  K.  B.  346. 

Nor  to  ground  a  motion  for  an  attachment,  unless  by  consent ;  and  if  by  inadver- 
tency a  rule  to  answer  the  matters  in  an  affidavit  be  made  when  the  affidavit  was  on- 
ly by  affirmation,  it  will  be  discharged.     Andr.  200.     2  Str.  946. 

[*455] 
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Neither  sliall  the  afRrination  of  a  Quaker  be  admitted  to  exculpate  a  third  per- 
son,  against  whom. an  application  has  been  made  for  a  criminal  information.  2  Burr. 
1117. 

But  to  exculpate  himself  it  may  be  admitted.     2  Burr.  1117. 

And  a  Quaker's  affirmation  has  been  held  sufficient  to  prove  the  service  of  a  rule 
to  shew  cause  why  an  appointment  of  overseers  should  notbequashed,  for  this  is  not 
a  criminal  prosecution.     2  Str.  1219.  cited  Cowp.  385^ 

Soi  the  s<^emn  affirmation  of  a  Quaker  (together  with  a  tender  of  20/.  pursuant  to 
st  26  6. 2.  c.  18.)  entitles  him  to  admission  into  the  Turkey  Company,  without  tak- 
ing the  oath  prescribed  by  that  act.     2  Burr.  999 — 1005. 

So,  the  affirmation  of  a  Quaker  shall  be  admitted  in  a  qui  tarn  action:  Cowp. 
882 — 395.,  where  this  subject  is  discussed  at  full  length. 

8€dueii<m* — ^In  action  by  a  father  for  deflowering  his  daughter  per  quod  servitum 
amisity  the  daughter  may  be  a  witness,  but  she  must  not  give  in  evidence  a  promise 
of  marriage.  2  Str.  1054.  3  Wils.  IS.  ^  Foster  v.  Scoffield,  1  Johns.  Rep. 
297.  > 

Sheriff  and  bailiff. — In  an  action  against  the  sheriff  for  a  false  return,  the  bailiff 
who  had  the  warrant  was  not  allowed  to  prove  an  attempt  to  arrest.  Str,.  650.  2 
Ld.  Raym.  1411. 

Treapa99.— And  in  order  to  take  off  the  testimony  of  a  person  joined  in  the  Bimul 
ccim,  evidence  must  be  given  of  his  being  some  way  concerned  in  the  fact  that  pro- 
cess be  issued  against  him,  and  that  endeavours  have  been  used  to  take  him.  11 
B.  R.  H.  123.  264. 

Trustee, — ^A  grantee,  when  he  appears  to  be  a  bare  trustee,  is  a  good  witness  to 
prove  ihe  execution  of  a  deed  to  himself,     1  P.  Wms.  290. 

(7«ury.^-The  borrower  of  money  is  a  competent  witness  to  prove  the  usurious 
contract  and  the  repayment  of  the  money.  4  Burr.  2251.  2256.  B.  R.  M.  37  G* 
3.     7  T.  R.  60.     Cont.  Str.  633. 

But  in  a  ^ut  torn  action  on  the  statute  of  usury  against  the  assignee  of  a  bankrupt 
for  taking  usurious  interest  on  a  loan  of  money  to  the  bankrupt  before  his  bankrupt- 
cy, the  Imnkrupt  is  not  a  cojnpetent  witness  to  prove  the  offence,  unless  he  has  ob- 
tained his  certificate  or  repaid  the  money.     2  T.  11.  496.  « 

Vendor  and  Purchaser, — The  vendor,  without  covenant  for  good  title  or  warran- 
ty, may  be  a  witness  to  prove  the  title  of  the  vendee.     Str.  444. 

[THAMES.] 


[The  water  bailiff's  right  to  seize  engines  or  fish  in  one^s  own  fishery,  as 
prohibited  by  st.  1  Eliz.  c.  17.] 

[Must  be  founded  on  a  previous  presentment  or  conviction.  3  Burr. 
1768.     1  BIk.  569.] 

[The  rowing  and  towing  up  spars  by  a  servant  for  his  master,  for  which 
he  receives  nothing  extra,  is  not  a  rowing  for  hire  and  gain,  within  2  G.  3. 
€.  26.  s.  4.     2M.  &  S.  145.  147.  (n.)] 

[*]  [THEATRE.] 

[A  contract  by  A.  with  6.  to  dance,  1.  ^^  At  an  unlicensed  theatre,  hy 
name ; — 2.  Or  at  such  other  place  as  B«  should  appoint,"  is  void  as  to  the 
first  part ;  and  as  to  the  second,  obliges  B.  to  request,  not  A.  to  tender,  Kis 
services.     5  T*  R.  242.} 

[Dancing  is  an  entertainment  within  st.  10  G.  2.  c.  28.  5  T.  R.  242t 
Tumbling  is  not.     6  T.  R.  286.] 
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THREATS. 

Vide  Battery,  (D.)— Pleader,  (2  W.  20.) 

TIME. 

Vide  Temps. 

TITHES. 

Vide  Dishes. 

TITLE. 

Vide  Assise,  (B.  17,  20j) — Maintenance,  (A.  5.)— Pleader,  (C.  34.  36. 
40,41,  42.  49.— E.  21.— F.  13.- 3  M.  40.— 3  0. 2.)— Prohibition,  (F. 2.) 
— Remitter,  (C.  1.) 

TITLE  OF  ENTRY. 

VideDiscENT,  (D  10.) 

TOLL- 

(A)  THE  SEVERAL  KINDS  OF  TOLL.  p.  457. 

(B)  TOLL-TURN.  p.  4S7. 

(C)  TOLL  THOROUGH,  p.  458. 
[*J(D  a.)  TOLL-TRAVRESE.  p.  45«. 
[(D  b.)  TOLL  ON  SALES  BY  SAMPLE,  p.  459.] 

(E)  WHO  MAY  DEMAND  TOLL.  p.  459. 

(F)  WHEN  NO  TOLL  CAN  BE  DUE.  p.  460. 

(G)  WHO  SHALL  BE  QUIT  OF  TOLL. 

(6  1.)  By  prescription,  p.  400. 
(G  2.)  By  grant,  p.  460. 

(G  b.)  MODE  OF  COMPUTATION,  p.  461. 
t(G  c.)  CONSTRUCTION  OF  GRANTS.]  p.  461. 
t(G  d.)  PLEADINGS.]  p.  461. 
(H)  REMEDY  FOR  FREEDOM  FROM  TOLL. 

(H  1.)  By  writ  de  essendo  qmet.  de  thelomo.  p.  461. 
(H  2.)  By  actions,  p.  462. 
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(A)  THE  SEVERAL  KINDS  OE  TOLL. 

Toll,  tolnelum^  telofiium^  or  iheoionium,  are  all  of  the  same  import,  aod, 
signify  a  sum  of  money  paid  by  the  buyer  for  goods  or  merchaodizes  export- 
ed or  imported,  or  sold  within  the  realm.     3  Inst.  58. 

As  to  toll  in  a  market,  picage,  and  stallage.     Vide  in  Market,  (F  1,  &c.) 

So  the  king,  or  a  subject,  owner  of  a  port,  may  prescribe  for  toll  for  mer* 
chandize  there  imported,  without  any  consideration  ;  for  the  owner  is  in- 
dictable, if  he  does  not  repair  the  port.  Semb.  Lut.  1523.  Semb.  1  Mod* 
lot. 

So  for  toll  for  murage,  for  it  will  be  for  the  benefit  of  the  people  that  the 
walls  of  a  town  for  defence  of  the  country  are  repaired.     Cro.  El.  71  J. 

Vide  Prerogative,  (D  48.) 

(B)  TOLLTURN. 

So,  toll  may  be  payable  for  cattle  or  goods  in  their  return  from  a  fair  ox 
market.     Bl.  Norn.  verb.  Toll.     I  Sid.  454.     Cro.  El.  711. 

(C)  TOLL.  THOROUGH. 

Toll-thorough  is  a  sum  demanded  for  a  passage  through  an  highway* 
Bl.  Norn.  verb.  Toll.     22  Ass.  pi.  58. 

f *]0r,  for  a  passage  over  a  ferry,  bridge,  Sic.     Bl.  Norn.  verb.  Toll. 

Or,  for  goods  which  pass  by  such  a  port  in  the  river.  1  Mod.  47.  1  Sid. 
454. 

And,  it  may  be  demanded  in  consideration  of  the  repair  of  the  pavement 
in  a  high  street.     Jon.  162.  [Vide  2  Wils.  29G.] 

Or,  of  the  repair  of  a  sea-wall,  bridge,  &c.     R.  Jon.  162, 

Cleansing  of  a  river,  &c.     1  Mod.  48. 

Bui  toll-thorough  cannot  be  claimed,  simpiv  without  any  consideration. 
R.  Jon.  162.  R.  Mo.  575.  1  Mod.  47.  2  Mod.  143.  4'Mod.  320.  P. 
cont.  1  Mod.  232.  R.  1  Sid.  454.  Per  Poph.  two  J.  cont.  Cro.  El.  711. 
2  Rol.  522. 1.  37.     R.  M.  12  G.  2.  c.  13.     2  F.  221. 

As,  if  one  demands  2c/.  for  every  score  of  sheep  that  pass  by  such  a 
town ;  for  this  would  be  a  toll  for  passage  in  an  highway.  R.  Mo.  575. 
Cro.  El.  710. 

So,  toll  for  a  ship  that  comes  to  such  a  point  cannot  be  demanded  with* 
oat  a  consideration  ;  for  the  sea  is  free  for  all.     R.  1  Mod.  104. 

For  cattle  that  pass  by  such  a  bridge.     Semb.  3  Lev.  400. 

So,  it  cannot  be  claimed  from  those  to  whom  the  consideration  does  not 
extend  ;  as,  a  custom,  that  upon  consideration  that  the  city  of  N.  maintains 
a  quay  for  all  goods  imported  upon  the  river  to  the  city,  they  ouglit  to  take 
for  every  ship  upon  the  river,  passing  by  the  quay,  so  mu):h,  is  not  good 
for  ships  which  do  not  load  or  unload  at  the  quay.  R.  I  Vent.  71.  1  Mod. 
71.     R.  2Lev.  96. 

[So,  a  prescription  to  take  toll  for  passing  through  the  streets  of  G.  in 
consideration  of  repairing  divers  streets  there,  is  bad  i  for  that  is  no  con- 
sideration for  toll  in  the  other  streets  which  he  docs  not  repair.  P.  6  G.  3. 
Wils.  296.] 

So,  it  cannot  be  claimed  as  appendant  to  a  manor,  for  it  depends  upon 
the  wiJI  of  a  stranger,  not  of  the  lord  himself  -,  and  therefore  must  be 
claimed  as  an  easement.     Kcl.  152.  a. 
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[A  prescription  to  take  toll  for  passing  on  an  antient  navigable  river 
through  the  plaintifl^s  manor,  is  bad  in  law.  C.  P.  T.  11  &  12  Creo.  2. 
Willes,  111.     Vide  3  T.  R.  263.] 

[A  prescription  for  toll-thorough  cannot  be  supported  in  law,  unless  a 
consideration  be  shewn  for  it.     Willes,  111.] 

rin  a  declaration  for  toll,  a  consideration  must  be  stated.  3  Burr.  1402. 
1  T.  R.  660.] 

'Aliier  of  a  toll-traverse,  where  a  consideration  is  implied.  Ibid.^ 
But  if  a  person  claiming  atoll  ibr  passing  over  an  highway,  can  shew 
that  the  liberty  of  passing  over  the  soil,  and  the  taking  of  toll  for  such  pas- 
sage, are  both  immemorial,  and  that  the  soil  and  the  tolls  were  before  the 
time  of  legal  memory,  in  the  same  hands,  though  severed  since;  it  wilt  be 
presumed  that  the  soil  was  originally  granted  to  the  public  in  consideration 
of  the  tolls,  and  such  origioai  grant  is  a  good  consideration  to  support  the  de- 
mand.    1  T.  R.  660.] 

[Toll  may  be  severed  from  the  soil  whence  it  arises.     1  T.  R.  G60.  J 

[»](6  a.) TOLLTRAVERSE. 

Toll-traverse  is  a  sum  demanded  for  passage  over  what  was  at  the  time  of 
granting  the  toll  the  private  soil  of  another.  Bl.  Nom^-verbl  Toll.  1  Sid* 
4d4.     Cro.  El.  71 1.     22  Ass.  pi.  58« 

And  this  toll  may  be  demanded  without  alleging  any  consideration  for  it* 
Mo  373.     2  Mod.  143.        ' 

[The  consideration  of  toll-traverse  is  necessarily  implied.  Cowp.  4&«  1 
T.  R.  660.] 

As,  if  the  lord  of  a  manor  has  a  wharf  near  a  navigable  river,  and  demands 
2(1.  per  ton  for  all  goods  put  upon  the  land  within  his  wharf,  though  be  does 
not  say,  upon  the  wharf.     R.  3  Lev.  423.     2  Lev.  97. 

If  the  lord  claims  2c2.  for  all  wares  sold  within  his  manor,  without  saying,  ia 
a  fair  or  market.     Dub.  4  Mod.  319. 

[Prescription  as  lord  of  the  manor  for  toll  of  aH  goods  landed  within  the 
manor,  in  consideration  of  repairing  a  wharf  within  the  ma{M>r  (notcon&ung 
it  to  the  wharf),  is  valid.     Cowp.  4?.] 

[The  statement  of  a  consideration  in  a  declaration  for  toINtraverse^is  un- 
necessary.    1  T.  R.  660.     Cowp.  supra.     LolTt.  464.J 

[(Db.)  TOLL  ON  SALES  BY.SAMPLE.] 

[Market  toll  on  sales  by  sample,  cannot  be  claimed.     4  Taunt.  520.] 

[Proof  that  toll  has  always  been  taken  for  a  commodity  sold  in  (he  market, 
by  sample,  which  on  the  preceding  market  day  had  been  brought  into  the 
market  in  bulk,  but  afterwards  removed  to  a  warehouse  for  want  of  buyers, 
coupled  with  proof  of  toll  having  been  taken  for  the  last  40  years  on  all 
sales  by  sample#f  such  commodity,  is  evidence  whence  a  general  right  to 
toll  on  sales  thereof  by  sample  may  be  inferred,  tbougli  a  time  is  remember- 
ed when  it  was  not  taken.     10  East,  476.] 

[A  corporation  being^  entitled,  by  prescription,  to  toll  on  all  wheat 
brought  into  the  market,  and  there  sold  on  the  market  day,  but  in  which  of 
late  it  had  become  the  practice  to  sell  by  sampled  they  had  claimed  the  like 
toll  for  com  sold  in  the  market  $  held,  that  where  A.  bought  of  B.  in  the 
market  by  sample,  to  be  delivered  in  the  borough,  A.  knowing  B.  not  to  be  a 
freeman,  exempt  from  the  toll,  and  the  corn  not  to  have  been  in  the  market, 
and  the  toll  not  to  have  been  paid,  and  which  corn  was  the  next  day  delivered  s 
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the  corporation  could  not  maintain  case  against  A.  for  such  sale  in  fraud  of 
the  toll.     Smith,  508.     6  East,  438.] 

[Such  sale  is  not  even  prima  facie  a  sale  in  bulk.  6  ^ast,  438.  2  Smithy 
508.] 

(E)  WHO  MAY  DEMAND  TOLU 

A  man  may  be  entitled  to  hare  toll  by  prescription  or  grant.  4  Mod. 
319.  [I  Wils.  109.] 

So,  if  the  soil,  in  which  a  fair  or  market  is  heh)  bj  prescription,  comes  to 
the  crown,  neither  the  fair,  &c.  nor  the  toU  there  due,  are  ex^tinguished. 
Mo.  474. 

[*]So,  if  a  manor  to  which  toll  is  appurtenant,  comes  ta  the  king,  the  toll 
continues  appurtenant.     1  Mod.  332.     2  Mod.  144. 

So,  if  the  king  grants  a  fair  or  market,  he  may  also  grant  to  the  grantee  to 
take  a  reasonable  sum  for  toll.     Mo.  474. 

And  the  grant  will  be  good ;  though  the  charter  does  not  expt^ss  the  sum 
in  certain.     Per  3  J.  Mont.  coni.     Pal.  86. 

So,  if  a  man  builds  a  new  bridge,  or  a  wajl  against  the  sea,  &c.  the  king 
may  grant  to  him  to  take  pontage,  or  marage,  for  it  is  for  the  ease  of  the 
people.     Mo.  474. 

But  the  king  cannot  grant  a  toll  for  goods  not  brooght  to  market.  Lut.. 
J  502. 

[Toll-bars  cannot  be  erected'  out  of  the  place  for  which  toll  is  demanded;. 
Bunb.  68.] 

(F)  WHEN  NO  TOLL  CAN  BE  DUE; 

But  toll  cannot  be  claimed  except  by  grant  or  prescription. 

So,  though  a  man  may  make  an  agreement  for^goods  landed  out  of  a  ship 
upon  his  land  ;  yet  he  cannot  take  2d»  for  every  barrel,  or  other  suni  certaib^ 
for  goods  landed  there  ;  for  that  would  be  to  raise  i^  toll  or  custom  without 
the  coqsent  of  the  king.     R.  2  RoL  171 . 1..  I0#. 

(G)  WHO  SHALL  BE:  QUIT  OF  TOLL, 

( G  1 .)  By  prescription. . 

Persons  may  be  quit  of  tpll  by,  pre8cription,.orthe  king^s  grant';  as,  a  citf 
.or  borough,  may  prescribe  to  be  quit  of  tolU    E*  N.  B.  226.  L 

The  inhabitants  of  a  borough,  may  prjBscribe  for  passage  in  a  ferry  without 
toll.     Adm.  1  SaK  12.     B.  3  Mod.  293.. 

So,  the  king  is  quit  of  all  tolls  by  his  prerogative.     Fal.  85. 

So,  by  the  custom,  of  the  realm,  tenants  in  antient  demesne  may  claim  to- 
be  quit  of  toll  in  all  fairs. and  markets  within  the  realm,  for  goods  bought  or 
sold  for  or  out  of  their  tenements.  F.  N.  B,  225.  A.  Vide  Aixtient  Demesne, 
(F4.) 

So,  by  the  custom  oftbe  realm,  ecclesiastical  persons  oiight  to  bo  exempts 
from  pontage,  mucage,  &c.     Pal.  85.  Vide  Ecclesiastical  Persons,  (0). 

(6  2,)  By  grant 

So,  the  king  by  his  charter  may  grant,  that  the  inhabitants  of^ucb  a  town^. 
borou^,  &c.  shall  be  quit,  of  toll  in  every  placain  England,  Lut.  1332.. 
\  idc  prerogative,  (D  33.) 
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That  9Qch  an  abbot,  bishop,  Sic*  et  homines  suisitU  qnieliah  omni  theolonio 
in  omni  foro,  nttndinis,  et  transitu,  per  tolum  regnwn*     2  RqL  202.  h  15. 

But  such  grant,  that  he  ti  homines  sui  sint  quit  of  toll,  &c.  extends  only  to- 
toll  for  their  own  proper  nece8sarie$,  not  if  tl^ey  bqy  or  sell  as  common  merT 
chants.     Q  Rol.  202:  1. 15. 

[The  citizens  of  Lqndqn,  whether  resident  or  not,  areei^empt  from  the 
payment  of  all  tolls  and  customs  throughout  England,  and  the  ports  of  the 
seas,  except  the  king^  anticnt  custom  an4  prizcQ  of  vrlne.     i  H.  Bl.  206.] 

[*][A  provision  exempting  horses  from  toll  ^^  when  attending  cattle  return- 
ing from  pasture,^'  only  applies  to  horses  actqally  in  conipany  v^ith  the  cat- 
tle.    6T.  11.706.] 

[(G  b.)  MODE  OF  COMPUTATION.] 

[The  additional  toll  under  14  G.  3.  c.  82.  s.  2.  on  an  overweight,  must 
bp  according  to  the  progressiva  proportions  named  therein.     Coivp-  365.J 

[(Gc.)  CONSTRUCTION  OF  GRANTS.] 

I^The  usage  under  an  antient  grant  of  toll,  generally  on  spiscitic  goods  pass? 
ing  in  and  out  of  the  city,  has  been,  to  ti^ke  2(/.  for  every  horse  drawing  the 
^art  containing  the  goods.  The  like  toll  is  payable  in  whatever  descripCioi^ 
of  carriage  they  niay  be  conveyed,  and  though  principally  designed  and  used 
fpr  a  dillerent  purpose  to  that  of  conveying  goods,  5  Cast,  2*  1  Sntithj  297*1 

[(G  d.)  PLEADINGS.] 

[An  avprmr.nt  in  a  declaration  by  the  pwaer  of  a  market,  clainriing  toll  iq 
specie,  that  t^e  is  entitled  to  toll  for  goods  sold  within  the  market,  means  ej(- 
clusiv^ly  toll  for  goods  bfoiight  into  the  market,  and  not  as  w^ll  for  those 
sold  therein  by  sample.     4  T.  R.  104.] 

(H)  REMEpY  FOJl  FREEDOM  FROM  TOLL. 
(H  1.)  By  writ  de  essendo  qtfief.  de  fhehnia* 

If  a  man  who  ought  to  be  quit  of  toll  be  charged,  be  may  have  a  writ  dc 
essendo  quiet,  de  thelonio.     F.  N.  B«  226.  I. 

[This  writ  is  not  merely  prohibitory,  but  remedial,  on  which  the  parr 
ties  may  plead  to  issue  ou  a  question  of  right.  C.  P.  E.  29  G.  3.  I  H.  Bl. 
206.J 

[An  actiqn  will  not  lie  on  this  writ  until  the  plaintiflPs  goods  he  distrained 
for  toll.     B.  R.  H.  31  G.  3.  4,     T.  R.  130.] 

[If  toll  be  merely  claimed  of  the  individual  members  Qfa  corporation  exr 
^mpt  from  toil,  an  action  qn  this  writ  lies  in  the  name  of  the  corporation. 
House  of  Lords,  E.  i36  G.  3.     1  Bos.  &  Pujl.  487.] 

'  [A  corporation  to  whom  this  writ  is  directed,  cannot  be  attached  for  con- 
tempt in  their  corporate  capacity,  for  not  returning  it ;  but  an  attachment  in 
the  nature  of  a  pone  is  th^  proper  remedy  to  cou^pel  them  tq  appear.  Ibid. 
1  H.  Bl.  206.] 

[Counting  on  the  writ  de  essendo  quietum  de  theolonio^  is  allowable  in  the 
first  instance.     4T.  R.  130.     6T.  R.  778.     1  H.  B.  206.     IB.&P.  487.1 
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(H9,)  By  acOons. 

So,  if  a  man  (akea  toll,  when  it  is  not  du<(,  or  more  than  is  due,  or  of  him 
who  IS  exjE^mpt,  an  action  upon  the  ca«e  lie^*    R.  1  SaK  13,     Vide  Market, 

(F  1.) 
f*]Or  trcspafiis.     Lut.  1329.     1  Sal-  248. 

So,  if  the  cattle  or  goods  of  any  exempt  are  distrained  for  toll,  be  may  have 
a  replevin. 

Vide  more  concerning  toll  in  Ancient  Demesne^  (P  4.)— -London,  !•—« 
Market^  (P  1 .)— Turnpike. 

7*OLL-BooTH.    Vide  Market,  (P  1.) 

TOLT- 

Vide  Droit,   (B   5.) 

TOMBS. 

Vide  Cemktry,  (C). 

[TONE,  RIVER  Of.] 

[The  coc^ty  were  held  not  liable  to  repair  the  bridge  over  the  Tone,  whilst 
the  trustees  under  at*  49  G^  3«  c.  84.  were  executing;,  and  before  they  bad 
completed  the  powers  thereby  given*     1 6  East,  30$. 

TONNAGE  &  POUNDAGE. 

Vide  Parliament,  (H  12,)— ^Tradk,  (C  1.  &c,) 

TOUTS  TEMPS  PRIST. 

Vide  Pleapw,  (2  Y  5.) 

TOWER   COURT, 

Vide  Courts,  (O  8.) 

TOWN. 

Vide  Parish,  (C  1,  2.>-Leet,  (0  3.) 

TOWN  CLERK. 

Vide  Fbarchisbs,  (F  37.) 

[♦]trade;. 

(A)  LIBERTY  OP  TRADE. 

(A  1.)  By  merchants  strangers,  p,  4M. 
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(A  2.)  Remedy  upon  disturbance,  p.  464. 

(A  3.)  But  an  aliefi  shall  not  be  a  merchant  or  factor  in 
the  English  plantati<ms  in  Asia,  Africa,  or  Amer- 
ica, p.  465. 

(A  4.)  Importation  restrained,  p.  465. 

(A  6.)  By  the  king's  subject. — ^In  foreign  countries, 
p.  466. 

(A  6.)  within  the  kingdom. — ^When  they  shall  use  a 
trade  by  the  common  law.  p.  466. 

(A  7.)  When  not  p.  467. 

(B)  REGULATION   OF   TRADE  BY  THE   KING'S    CHARTEH> 

p.  467, 

(C)  CHARGE  UPON  TRADP, 

(CI.)  Customs  of  tonnage  and  poundage,  &c.  p.  468. 
(C  ^.)  Due  upon  importation,  p.  468. 
(C  3.)  Whep  not  due.  p.  469. 

C  4.)  Drawback  and  bounty  allowed,  p.  470. 

C  £  a.)  Aulnage.  p.  47^. 
[(C6b.)  Other  duties.]  p.  472, 
(C  6.)  Search  and  seizure  pf  goods  forfeitedt  and  pro« 
ceeding9  afterwards,  p.  472. 
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[(C  b.)  EXCISE  COMMISSIONERS,  p.  477.J 
[(Cc.)  EXCISE  OFFICERS,  p.  477.] 
[(C  d.)  CUSTOM-HOUSE,  p.  478.] 
[(C  c.)  STATUTES,  p.  479J 
(D)  RESTRAINT  OF  TRAD15. 

(D  1.)  By  the  king's  charter,  p.  479. 

(D  2.)  By  bye-law  or  custom,  p.  481. 

(D  3 )  By  contract,  p.  481, 

(D  4.)  JVlonopoly.  p.  482. 

(D  6.)  Restraint  by  statute. — ^If  he  haye  not   served 

as  an  apprentice. — Who  are  within  the  statute^ 

p.  485. 
(D  6.)  Who  not.  p.  487. 
(D  7.)  Remedy  against  the  offender,  p.  487. 

[*](A)  LIBERTY  OF  TRADE. 

(A  1.)  By  merchants  strangers. 

Trade  is  beneficial  to  the  commonwealth.     1 1  Co.  86.  a.     1  R,^].  4. 
All  trades,  mecbaoical  or  ptbers,  which  avoid  idleness^  and  eiercise  wa^tk 
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in  work  for  the  maintenance  of  them  and  their  famiiics  and  ibe  increase  of 
their  substance.     11  Co.  &6. 

By  the  st.  M.  Ch.  9  H,  3*  30.  omnts  mercalores^  nisi  prohihiti,  habeanl 
Mlvvm  ti  secnr»  conduct*  exire  de  Ans^lici^  venire  in  Angliam^moran  et  ire  per 
^Angliamper  terramautequam  adenundum,  ttt  vendendunu  Confirmed  by 
the  8t*  2  Ed.  3.  9. 

The  magna  etparva  custtima.^  and  also  tonnage  and  poundage,  were  grant- 
ed for  safeguard  of  the  sea.     2  Rol.  175.  I.  10.     Vide  in  PaHiaraeut,  (H 

lU  f2.) 
By  the  st.  1 8  Ed.  3.  3.  the  sea  sliall  be  open  to  all   manner  of  merchants 

to  pass  where  they  please. 

So.  by  the  St.  of  the  staple,  27  EJ.  3.  2.  all  merchants  strangers,  not  of 
enmity,  may  safely  come  and  dwell  in  the  reahn,  where  they  will,  and  thence 
return  with  their  ships,  wares,  &c.  and  freely  sell,  &c.  paying  (be  customs 
due. 

So,  by  the  1 4  Ed;  3.  st.  2.  2. 

So,  by  the  St.  9  Ed.  3.  1.  and  25  Eld.   3.  2.   all  tnerchanfts  strangers,  and 

denizens,  or  any  other,  may  sell  corn,  &c.  and  every  olher  thing  vendible, 

to  whom  they  please,  foreigners  or  denizens,  except  the  king's  enemies  ;  aud 

*any  charter,  proclamation,  allowance,  judgment,  &>c.  to  the  contrary  shall 

be  void.     Confirmed  by  the  8t«  1 1  R.  2.  7. 

By  the  st.  2  R.  2.  1.  all  merchants  aliens  of  amity  with  the  king,  may 
safely  come  within  the  realm  ;  and  in  all  cities,  boroughs,  &c.  abide  with 
their  goods  as  long  as  they  please,  without  disturbance  ;  and  sell  and  buy  m 
gross  and  by  parcels  to  whom,  and  of  whom  they  please.  And  return,  &c. 
by  the  st.  5  R.  2.  1. 

But  this  was  restrained  by  the  st.  16  R.  2.  1.  that  merchants  aUens  shall 
BOt^eli  by  :etail,  except  victuals. 

(A  2.)  Remedy  upon  disturbance. 

By  the  st.  9 Ed.  3.  1.  (confirmed  by  thest.  2  R.  2.  I.  11  R,  2.  7.)  he 
that  gives  disturbance  to  a  merchant  contrary  to  this  statute,  shall  yield  to 
the  merchant  double  damages  ;  and,  if  attainted,  shall  have  a  year's  impris* 
onment,  and  be  ransomed  at  the  king's  wilL 

By  the  samestat.  if  disturbance  be  to  a  merchant  stranger,  or  denizen,  in 
city,  borough,  &c.  which  hath  franchise,  and  the  mayor,  &c.  on  request  give 
not  remedy,  and  be  thereof  attainted,  the  franchise  shall  be  seised  into  the 
king's  hands. 

In  a  town  which  hath  no  franchise,  if  the  lord,  orhis  bailiiT,  or  constable^ 
&c.  being  required  to  do  right,  do  it  not,  they  shall  yield  to  the  plaintiff  his 
double  damages. 

So,  by  the  same  stat.  the  chancellor,  treasurer,  and  justices,  assigned  j[*j(o 
hold  the  king's  pleas,  in  the  places  where  they  come,  shall  inquire  of  such 
disturbances,  and  the  same  punish,  &c. 

Or,  tiie  king  by  commission  under  the  great  seal  may  assign  persons  to 
inquire  and  punish  the  same  ;  and  this  was  also  allowed  by  the  st.  25 
£d.3.  2. 

And  by  the  same  st.  25  Ed.  3.  2.  every  person  who  will  sue  (on  such  dis^ 
inrbance)  may  have  a  writ  in  the  chancery  to  attach  the  disturber,  aud 
cause  him  to  answer  in  the  king's  court. 

And  therefore,  ^here  a  merchant  stranger  delivers  his  goods  to  a  carrier, 
to  be  cacri^d  to  a  port^  which  are  by  him  feloniously  embezzled,  he  may 
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sue  in  chancery  for  relief,  where  there  shall  be-  speed/  dispatch,  and  need 
not  proceed  at  the  common  law,     ]  3  Ed.  4.  9.  b« 

So,  by  the  st*  27  Ed.  3.  2.  if  any  by  colour  of  his  office  or  otherwise,  take 
any  thing  of  merchants  against  their  agreement,  he  shall  be  arretted  by  the 
mayor  and  bailiflfs  of  the  place,  if  out  of  the  staple,  or  by  the  mayor  and 
ministers  of  the  staple,  if  in  the  staple  ;  and  speedy  process  shall  be  against 
him  from  day  to  day  according  to  the  law  of  the  staple,  and  not  at  the  corn- 
mon  law. 

So,  by  the  st.  27  Ed.  3.  20.  . 

And  therefore,  he  shall  have  advantage  of  the  law  mcrchaQt,  though  it  be 
not  conformable  to  the  common  law.     1 3  Ed.  4.  9.  b.     2  Roi.  114. 

And  shall  have  speedy  remedy.     13  Ed.  4.  9.  b.     2  Rol.  1 14. 

(A  3.)  But  an  alien  shall  not  be  a  merchant  or  factor  in  the  £a« 
glish  plantations  in  Asia,  Africa,  or  America. 

But  by  thest.  12  Car.  2.  18.  s*  2.  no  alien,  unless  n^furalis^ed,  or  n^adc 
denizen,  shall  exercise  the  trade  of  a  merchant  of  factor  in  any  of  tl)c 
places  there  named,  (viz.  the  lands,  islands,  plantations  tielonging,  or  which 
may  belong,  to  the  king  or  his  successors  in  Asia,  Africa,  or  America,)  on 
pain  of  forfeiture  of  all  his  goods,  or  which  are  in  his  possession,  &c« 

(A  4.)  Importation  restrained. 

So,  by  the  st.  11  Ed*  3.  3.  no  merchant  shall  impart  cloths  not  made 
within  the  king^s  dominions,  on  pain  of  forfeiture  of  the  cloths^ 

Nor,  by  the  ft.  3  Ed.  4.  4.  woollen  caps,  o^  woollen  cloths,  cards  for  wooL 

Laces,  corses,  ribbands,  fringes  of  silk  and  thread,  laces  of  thread,  silk 
twined  or  embroidered,  laces  of  gold,  of  silk  and  gold,  saddles,  stirrups, 
harness  to  saddles,  spurs,  bosses  of  bridles. 

And  irons,  gridirons,  locks,  hammers,  pinsors,  girdles  afiron,  l»ttei>,  steely 
tin  oralkmine,  fire-tongs,  dripping-pans* 

Points,  purses,  gloves,  girdles,  harness  for  girdles,  hats,  brushes,  Dice, 
tennis-balls,  chess-men^  playing  cards. 

Any  thing  wrought  of  tawed  leather,  tawed  furs,  buskins,  shores,  ga« 
)oche8,or  cork?. 

Knives,  daggers,  wood-knives,  bodkin^,  sheers  for  tailors,  scissors,  razors, 
sheaths,  pins,  pattens,  pack-needles,  forcers,  caskets,  rings  of  copper  or  lat* 
ten  gilt,  chafing-dishes,  hanging  candlesticks,  chating- balls,  [*Jsacring  bells^ 
curtain-rings,  ladles,  scummers,  counterfeit  basons,  ewers,  painted  ware,  or 
white  wire  thread,  to  be  sold  within  this  realm,  (unless  wrought  in  Ireland)* 
on  pain  to  forfeit  the  same  ;  a  moiety  to  the  king,  and  a  moiety  to  him  who 
shall  seize  them. 

So,  by  the  st.  1  R.  3.  12.  no  merchant  stranger  shall  import  to  be  soIJ  anj 
girdles,  harness  for  girdles,  points,  leather,  laces,  purses,  pouches,  pins, 
gloved,  spurs,  sheers,  shoe-buckles,  bells,  (eiccpt  hawks^  bells), curtain-rings* 

Knives,  hangers,  tailors^  sheers,  scissors,  andirons,  cobbards,  tongs,  fire- 
forks,  gridirons,  stock-locks,  keys,  hinges,  garnets,  painted  glasses,  painted 
papers,  painted  forcers,  painted  images,  painted  cloths,  beaten  gold  or  silver 
for  painters,  saddles,  saddle-trees,  horse-harness,  boots,  bits,  stirrups,  buck- 
les, chains,  latten  nails  with  iron  shanks,  turnets,  standing  candlesticks, 
banging  candlesticks,  boly-water-stops,  chafing-djshes,  hanging  lavers,  tin 
or  leaden  spoons,  latten  or  iron  wire,  iron  candlesticks,  grates,  born  for  Ian* 
thorns,  on  pain  of  forfeiture ;  a  moiety,  &c.  ut  sfipra. 

[♦466] 


'  Liherty  of  trade.  485 

So,  by  the  at.  19  H,  7.  21.  none  shall  import  silk  wrought  by  itself,  or 
with  stuff,  in  ribbands,  laces,  girdles,  corses,  calls,  or  point?. 

Nor,  by  the  st.  25  H,  8,  9.  and  33  H.  8.  4.  any  thing  made  of  tin,  op  pew^. 
ter. 

Nor,  by  5£liz.7.  rapiers,  daggers,  knives,  hilts,  pummels,  lockets,  cbapeSi 
bandies,  scabbards,  or  sheaths  for  knives,  iic* 

(A  6,)  By  the  king's  subject. — ^In  foreign  countriest 

By  the  st.  1 5  EkI.  3.  3.  the  seas  shall  be  open  to  all  merchants  to  pass  with 
their  merchandize,  where  they  please. 

So,  by  the  st.  3  Jac.  6.  all  subjects  of  England  may  trade  to  and  fVom 
Spam,  Portugal,  and  France,  paying  their  customs  and  duties,  notwithstanj* 
ing  any  incorporation  made  by  the  king  to  any  to  have  a  sole  trade  there, 

[Bygt.  23  O.  2.  c.  13.  any  person  soliciting,  &c.' any  artificer  in  any 
manufacture  of  Great  Britain  or  Ireland  to  go  abroad,  forfeits  500/.  and  im<r 
prisonment  for  one  year;  second  ofience  1000/.  and  two  years' imprisoi)* 
ment.] 

[Person  exporting  tools  in  the  silk  and  wollen  manufacture,  forfeits  the 
tools  and  200/»  ;  captain  taking  on  board,  100/.;  captain  of  king's  sbipj 
100/.,  and  cashiered  ;  custom  house  officer  signing cocket,  100/,,  and  forfeit! 
his  place.] 

(A  6*)  Within  the  kingdom.    When  they  shall  use  a  trade  by 

the  common  law. 

So,  by  the  common  law  every  subject  may  exercise  himself  in  every  law* 
fu)  trade.     1 1  Co.  53.  b.     Hob.  211. 

So,  he  may  use  several  trades  or  mysteries,  if  he  pleases,  1 1  Co,  54,  at 
Hob.  21 1  •     Cent.  2  Rol.  392.     Pal.  396. 

And  the  st.  37  Ed.  3.  6.  which  required  that  every  man  held  himself  to 
one  mystery,  was  presently  repealed.     1 1  Co.  54.  a. 

So,  he  might  use  a  trade,  wherein  he  had  knowledge,  though  he  never  was 
apprentice,  or  instructed  in  it.     1  Sand.  312. 

[By  the  maritime  law,  it  is  cause  of  confiscation  in  a  subject  to  f^^trade 
with  an  enemy,  provided  he  be  taken  in  the*  act ;  but  this  does  not  extep4 
to  a  neutral  vessel.     1  T.  R.  85.] 

(A  7,)  When  not. 

But  by  the  common  law  a  man  cannot  use  a  trade  in  which  he  is  insufl|« 
eient.    2  Rol.  392.     Pal.  397. 

And  for  a  misfeasance  to  the  prejudice  of  any,  an  action  upon  the  case  lieil 
against  him.     I  Sand.  312, 

So,  a  man  who  professes  one  trade,  cannot  use  a  thing  proper  to  anotbi^p 
trade,  though  it  be  in  reference  to  the  commodities  used  in  the  trade  whipb 
he  professes ;  as,  a  bricklayer  cannot  do  a  thing  proper  to  the  trade  of  a  plai'^ 
terer,  where  they  are  dictinct  trades.  R.  2  Rol.  391,  But  it  was  contrary 
to  a  bye-law.     Pal.  396. 

So,  a  wheel-wrigbt  cannot  use  the  trade  of  a  smith  fop  maj^ing  bis  wbeelst 
Per  Holt,  Sho.  267. 

[A  trade  is  not  transmissible,  but  is  put  an  end  to  by  the  death  of  the  tra* 
der;  and  if  executors  carry  on  trade>  they  must  do  it  as  individuals  for  their 
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own  adiFantage^  and  at  their  own  risk,  unless  under  the  direction  of  the  court 
of  chancery.     1  T.  R.  295.] 

(B)  REGULATION  OF  TRADE  BY  THE  KING'S  CHARTER. 

The  king  by  his  charter  may  constitute  fraternities,  or  companies,  for  the 
marragement  of  foreign  or  domestic  trade. 

For  trade  cannot  be  maintained  or  increased  without  order  and  goyern- 
ment ;  and  therefore  the  king  may  erect  gildam  mercatoriam.  a  fraternity 
Oil  incorporation  of  merchants,  for  the  advancement  of  trade.     B  Co,  1 25.  a. 

And  none  but  the  king  can  erect  a  society  for  trade.     Skin.  224. 

So,  the  king  by  his  grant  may  require,  that  all  ships  which  come  to  such 
an  haven,  unload  in  such  a  place,  for  the  security  of  the  customs.  Hard.  55. 

That  ships  shall  unload  in  a  public  place,  and  not  elsewhere.     1  Rol.  5. 

That  tonnage  be  paid  at  such  a  port,  more  convenient  for  the  king's  offi- 
cers, and  not  prejudicial  to  the  subject.     Per  Dod.  I  Rol.  5. 

So,  a  grant  by  the  king  to  the  corporation  of  weavers  in  London,  rendering 
a  rent,  that  none  shall  intermeddle  with  their  trade,  unless  he  be  free  of 
their  fraternity^  is  good.     Hard.  55*    Vide  post,  (D  1.) 

So,  a  grant  to  London,  that  every  one  who  nrings  saleable  goods  there,  shall 
pay  such.atoll,  will  be  good.     Hard.  55. 

So,  the  king  by  his  patent  may  grant  that  such  persons  shall  have  the  sole 
printing  of  books  of  the  common  law.  2  Ca,  Cb«  67.  Ace.  in  Domo  Proc« 
1  Ver.  120*  ~  Skin.  234.    R.  Cart.  90. 

Or,  the  sole  printing  of  almanacks.     Semb.  2  Ca.  Ch.  66.    Skin.  234. 

Or,  the  printnig  of  the  statute-books ;  for  they  are  matters  of  state.  2  Ca. 
Ch*  76.  9a.     1  Ver*  1 20.  275* 

Or,  English  bibles.     2  Ca.  Ch.  93.     1  Ver.  120. 

So,  by  patent,  the  stationers  have  the  sole  printing  of  biblesi  testaments^ 
common-prayer-books.    Cart.  90. 

So,  for  civil-law  books,  school-books,  almanacks.     Cart.  90. 

But  a  patent,  granted  to  Moor  by  King  James  for  .the  sole  printing  [*]of 
books  of  the  common  law,  does  not  extend  to  new  books  of  the  law  never 
printed  before  the  patent,     R.  per  ten  J.  1668.     2  Ca.  Ch.  67. 

So,  if  the  king  grants  power  to  the  stationers  for  printing  such  books  be 
cannot  afterwards  grant  to  the  university  to  print  the  samue  books.  Dub. 
Skin.  234. 

[The  crown  has  not  a  prerogative  or  power  to  grant  the  printing  of 
almanacks  to  the  company  of  stationers^  exclusive  of  any  other.  3  T.  R« 
261.] 

Videpost,  (Dl.4.) 

(C)  CHARGE  UPON  TRADE. 
(C  1.)  Customs  of  tonnage  and  poundage,  &c. 

So,  merchandizes  may  be  chained  with  customs  or  duties  to  the  king. 

By  the  st.  14  Ed.  3.  sess.  2.  2.  merchants  shall  be  free  to  trade,  payiiig 
their  customs  due. 

The  old  antl  new  customs  originally  commenced  by  parliament.  Vide 
Parliament,  (H  rt.) 

No  customs  are  due  but  by  common  consent  of  parliament.  Vide  Pariia- 
ment,  (H  9,  &c.) — Prerogative,  (D43.) 

By  the  st,  12  Car.  2.  4.  the  parliament  grant  to  the  king  on  every  ton  of 
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wine  from  Prance  brought  into  the  port  of  London  by  wij  of  merchanfoe, 
by  a  subject  born,  4/.  lOs. ;  by  an  alien,  6/. ;  into  any  other  port  by  a  sub- 
ject, 3/. ;  by  an  alien,  4/«  105. 

On  every  butt  or  pipe  of  sweet  wines  brought  into  the  port  of  London,  by 
a  subject,  2/.  5s. ;  by  an  alien,  3/. ;  into  another  port  by  a  subject,  !/•  10#. ; 
by  a  stranger,  2/.  5s. 

On  every  aum  of  Rhenish  or  German  wine  by  a  subject  into  anj  port,  1  /• 
by  a  stranger,  1  /•  5s. 

By  the  st.  1  Ann.  13.  8«  113.  Hungary  wines  imported  by  Hamburg  'shall 
pay  as  German  wines* 

By  the  St.  12  Car.  2  4.  oh  all  goods  carried  Out  of  the  king's  dominions,  or 
brought  into  the  same  bv  way  of  merchandize,  by  subject,  denizen,  or  alien, 
poundage  of  12 J.  for  every  20*.  value,  according  to  the  valuation  in  the 
book  of  rates  ;  and  12rf.  more  per  pound  by  a  merchant  stranger  for  native 
commodities  exported,  except  such  as  in  the  same  book  are  cuatom-fre^. 

And  by  the  same  stat.  s.  3.  if  any  goods  be  shipped  or  put  into  a  boat  or 
vessel  to  the  intent  to  be  carried  beyond  sea,  or  be  brought  from  beyond  sea 
into  any  port,  &c.  byway  of  merchandize,  and  unshipped,  drc.  the  customs, 
due  not  paid  or  tendered  to  the  collector  or  his  deputy,  with  consent  of  the 
comptroller  or  surveyor  there,  or  one  of  them,  nor  agreed  for  at  the  custom 
house,  shall  be  forfeited  ;  a  moiety  to  the  king,  a  moiety  to  him  who  shall 
8eifisex)r«ueforthe  same. 

(C  S.)  Due  upon  importation. 

And  therefore  the  goods  are  forfeited,  where  bulk  is  broke,  or  there  is  a 
manifest  intent  to  do  it,  before  the  customs  paid,  tendered,  or  agreed  for. 
■•  Forst.  47.     R.  Hard.  360. 

So,  any  goods  imported  to  be  sold,  though  they  are  taken  by  way  of  re- 
prisal.   R.  Cro.  EU  534.     ,  ' 

f*]So,  by  the  common  lawcuslomsare  due  by  the  importation,  where  any 
act  is  done  by  way  of  merchandize ;  as  bulk  broken,  part  of  the  goods  sold, 
&c.     Per  Hale,  Hard,  362. 

So,  by  the  st.  12  Car.  2«  4.  goods  on  importation  are  liable  to  customs 
though  by  the  first  rule  of  rates  they  are  not  paid  iiil  the  landing,  and  for^o 
many  goods  as  are  put  upon  land.     Ibid. 

And  therefore,  the  information  must  say  that  they  are  imported  by  way  of 
merchandize ;  for  it  is  not  sufficient  to  say  that  they  were  put  upon  land  as 
merchandize.     R.  Cro.  El.  534. 

[If  a  ship  is  within  the  limits  of  the  pOrt^  it  shall  be  deemed  an  importa- 
tion ;  as,  if  it  be  twenty  miles  below  the  Hope^  it  is  within  the  limits  of  the 
port  of  London,     Bunb.  79.} 

Gnformation  for  treble  value,  on  stat.  8.  Ann.  c.  7.  s.  30.  for  assisting,  &c. 
e  time  of  unshipping,  in  unshipping  wines,  lies  only  against  persons  actually 
present.     Bunb.  227.] 

£But  if  a  person,  (bough  not  present  at  the  running  or  carrying  to  his  house, 
afterwards  pays  the  men  for  doing  it,  it  is  a  being  concerned,  and  information 
lies.     Bunb.  247.] 

£If  the  inibrmation  is  for  assisting,  or  being  otherwise  concerned,  Umport 
exonerationis  ;  yet  personal  presence  is  not  necessary,  if  he  gave  particular 
directions  when  and  where  the  goods  were  to  be  landed  and  received. 
Bunb.  277.] 

r Wheat-meal  imported  shall  pay  duty  as  wheat  by  22  Car.  2.  Bunli. 
2^1.] 
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fOoods  (m  wearing  apparel)  not  imported  as  merchandize)  are  not  liable  to 
|)ay  any  duty,  by  1 3  &  14  Car.  2.  c.  1 K     Str.  943.] 

[Ships  taken  as  prizes  by  British  men  of  war  are  hable  to,  and  mast  pay  5L 

fiet  centh  duty  charged  on  goods  by  12  C.  3.  c.  4. ;  bat  though  liable  to  other 
mposts  created  since  1 665,  yet  they  have  never  been  paid,  and  it  is  consider- 
ed as  a  waiver.     Parker,  198.] 

[But  foreign  sails  of  sacb  ships  taken  are  not  liable  to  Id.  per  ell  by  13 
Ann.  c.  16.  &  19  G.  2*  c*  27. ;  for  when  the  ship  becomes  British,  the  ^aih 
do  so  to.     Ibid. 

(C3.)  When  not  due. 

» 

fiat  goods  wrecked  are  not  forfeited,  though  the  customs  are  not  paid4 
Cro.  El.  534.     R.  Vau.  161.     Vide  Wreck. 

So,  by  the  st.  1 2  Car.  2.  4..  s.  1 5.  prize  wines  ought  not  to  pay  tonage  of 
CustoiHt 

So,  by  importation,  if  it  be  not  by  way  of  merchandize ;  as,  by  default  of 
victuals,  stress  of  weather,  &c.  customs  are  not  due  till  landing*  Per  Hale, 
Hard.  362. 

So,  if  an  agreement  be  made  for  customs  with  the  deputy  of  the  customer, 
Who  acts  as  such,  though  he  be  only  the  deputy  of  a  deputy  ]  for  the  merchant 
/cannot  examine  his  authority.     R.  Cro.  El.  584* 

So,  if  the  agreement  be  for  all  goods  generally,  without  shewing  the  par- 
ticular goods  imported,  when  they  are  goods  taken  byway  of  reprisal,  the 
certainty  of  which  is  not  known.     R.  Cro.  El.  534. 

So,  where  tonnage  and  poundage  is  given  by  thest.  12  Car.  2.  4.  viz.  I2d* 
per  pound,  and  by  another  statute  an  additional  duty  o{Sd.  per  pound  is 
given,  and  5/.  per  cent,  allowed  to  the  merchant  by  the  [^](irst  act,  the  al- 
lowance shall  be  the  same  out  of  the  additional  duty,  for  they  are  incorpo- 
rated.    Per  three  Bar.     Hard.  349. 

So,  by  the  st.  12  Car.  2.  4.  on  due  entry  made  of  wines  imported,  12^.  pet 
Cent,  shall  be  allowed  for  leakage.  But  this  shall  be  upon  entry ^of  the  whole 
quantity  put  on  board  the  ship.     R»  Hard.  360. 

And  by  the  same  statute,  s.  4.  if  the  goods  of  a  subject  bom  betaken  on 
the  sea  by  enemies  or  pirates,  or  perish  in  a  ship  taken  or  perishing,  whereof 
duties  were  paid  or  agreed  for,  on  proof,&c.  before  the  treasury  or  chief  baron, 
recorded  and  allowed  in  the  Exchequer,  and  certified  to  the  officers  of 
the  customs,  he,  his  executor  or  administrator,  may  ship  in  the  same  port  so 
much  other  goods  as  those  lost  amounted  to  in  custom^  without  paying  any 
duty. 

So,  by  the  st.  12  Car.  2.  4.  s.  14.  all  wines  imported  in  London,  dr  else- 
where, shall  be  free  from  Ihe  duty  of  excise. 

(C  4.)  Drawback  and  bounty  allowed. 

By  the  st.  12  Car.  2.  4.  s.  13.  if  wine,  for  which  the  additional  duty  is  paid 
or  secured,  be  exported  in  twelve  months  after  importation,  the  duty  shall  be 
repaid,  or  the  security  discharged.     Vide  infra* 

By  thest.  1  Jac.  2.  4.  s.  4.  7.  importer  of  tobacco  and  sugar,  on  exporta- 
tion in  eighteen  months,  shall  be  repaid  the  duties  by  him  paid  on  the  impor- 
tation, or  on  a  cerliScatc  of  bond  to  export  in  four  months  by  the  buyer,  and 
certificate  of  the  searcher,  that  they  have  been  shipped,  and  oath  by  the 
merchant  that  they  have  not  been  re*landed,  &c.  the  security  for  duties  by 
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tbifl  act  shall  be  discharged ;  but  the  daties  of  this  act  continued  only  to  1693* 
(Continued  by  7  W.  3.     10.  till  1706,   by  8  Ann.  13.  till  1720.) 

By  the  st.  1  W.  &  M.  sess.  2.  6.  merchant  exporting  coflee,  tea,  or  cho- 
colate, in  six  months  after  importation,  shall  be  repaid  two-thirds  of  the 
duties  by  him  paid  by  virtue  of  the  said  act. 

So,  by  the  st*  9  Ann*  1 1.  s.  39.  on  exportation  of  leather.        ^ 

So,  by  the  st.  2  W.  Hi  M .  sess.  2.  4.  on  exportation  of  East-India  goods, 
wrought  silks^  &c.  in  twelve  months  after  importation,  the  duties  thereby 
kid  shall  be  wholly  repaid,  or  the  security  vacated. 

So,  by  the  St.  4  &  5  W.  &  M«  5.  s.  6.  on  exportation  of  goods  charged  by 
that  act,  except  brandy. 

And,  by  the  st.  6  &  7  W.  3.  18*  &•  12.  on  exportation  of  glass,  stone  and 
earthen  wares. 

By  the  st.  9  W.  3*  23.  s.  9.  on  exportation  of  sugar  refined  in  England,  Ss^ 
per  cent,  allowed* 

By  the  st*  1  Ann.  sess.  2.  c.  3.  s.  1 8.  on  exportation  of  malt,  drawback  of 
duties  paid. 

So,  by  the  st.  12  Ann.  2.  s.  21. 

By  the  st.  9  Ann.  12.  and  10  Ann.  19.  on  exportation  of  hops,  soap,  paperi 

By  the  st.  7Geo.  20.  s.^  10.  the  merchant  shall  be  entitled  to  his  drawback, 
if  he  ship  his  goods  in  three  years. 

By  the  st.  3  Geo.  7.  s.  40.  all  drawbacks  on  any  goods  shall  continue  till 
the  duties  cease. 

But  by  the  st.  4  &  5  W.  &  M.  1 5.  s.  1 3.  no  debenture  of  drawback  shall  be 
admitted  but  on  oath  by  the  real  exporter,  as  interested  in  the  propriety  and 
hazard  of  the  goods  exported,  or  acting  by  commission  ^*]is  concerned  in  the 
direction  of  the  voyage,  so  as  to  be  able  to  judge  that  tne  goods  are  really 
zvL&honaJidt  exported,  and  not  relanded  or  intended  to  be  relanded. 

By  the  st»  6  &  7.  W.  3.  1 8.  s.  1 2.  oath  on  exportation  of  glass,  stone,  and 
earthen  wares  shall  be,  that  the  duties  were  truly  paid  or  secured ;  and  se- 
curity shall  be  given,  that  they  shall  not  be  relanded  before  the  customer  or 
comptroller  of  the  port. 

By  the  st.  7  W.  3.  10.  s.  5.  on  exportation  of  tobacco  the  debenture  shall 
be  on  parchment,  end  the  oath  printed  thereon  in  hac  verboy  signed  and 
sworn  by  the  exporter,  that  all  the  tobacco  there  certified,  is  really  exported 
beyond  the  seas  on  his  own  account,  or  on  account  of  A.  for  whom  he  acted 
by  commission,  and  is  not  landed,  nor  intended  to  be  relanded  in  England. 

And  by  the  st.  8  Ann.  13*  s.  IC.  exporter,  or  other  concerned  inrelanding, 
&c.  forfeits  double  the  value  of  the  drawback  and  the  boats,  horses,  &c.  us* 
ed  in  it. 

And  by  s»  18.  no  debenture  shall  be  allowed  on  exportation  of  tobacco  for 
Ireland,  till  certificate,  &c.  of  landing  there. 

(So,  by  the  stat.  5  Geo.  1 1.  s.  5.  on  exportation  of  any  goods  for  Ireland.) 

Nor,  by  s.  20,  on  exportation  of  any  tobacco  in  ships  under  twenty  ton. 

So,  by  the  st.  6  Geo.  21.  s.  49.  if  tobacco,  entered  as  exported  for  foreign 
parts,  shall  be  landed  in  Ireland,  double  the  drawback  shall  be  forfeited,  and 
the  debenture  for  the  drawback  shall  become  void. 

[No  drawback  is  due  for  pepper,  unless  exported  within  the  year,  or  pre- 
vented by  accident.     Parker,  266.] 

[If  the  property  is  changed  after  shipping  for  exportation,  the  drawback 
is  lost.     Parker,  266.] 
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[Salt  shipped  for  or  landed  in  Scotland  does  not  discbarge  debenture. 
Parker,  269.1 

[Bark  imported  in  the  roagh  state  and  pulverized  here,  is  not  entitled  to 
the  drawback  on  exportation  under  37  G.  3.  c.  13.     3  Anst.  346.1 

[The  gcu^ral  shipper  of  beer  for  exportation  is  entitled  to  the  drawback, 
whether  oinhot  the  master  has  shipped  sufficient  for  the  consumpton  of  the 
vojage.  or  paid  the  duty  on  such  quantity.     16  East, 376. J' 

[The  price  ofbarley  at  the  port  !» the  rule  of  the  bounty  upon  the  expor- 
tation of  strong  beer,  and  not  the  average  price  of  barley  throughout  the 
kingdom.     Cowp.  66#] 

[If  one  bushel  of  corn  is  shipped  in  time  to  get  the  bounty  with  intention 
to  ship  the  rest  afterwards,  the  whole  put  on  board  is  entitled  to  the  bounty 
under  31  G.  3.  c.  30.     2  Anst.  444. J 

[No  bounty  is  due  under  44  Geo.  3.  c.  10.  s.  2.  on  the  exportation  of  for- 
eign corn,  unless  the  average  price  is  published  as  provided  by  the  act.  2 
Smith,  665.] 

The  bounty  given  by  26  Geo.  3.  c.  81.  on  the  buss  fishery  for  herrings,  ia 
not  payable  where  the  buss  lies  in  port,  and  sends  out  her  boats  to  fish.  8 
Anst.  926.] 

[Unless  a  vessel  has  proceeded  out  of  the  limits  of  the  port  with  her  cargo, 
k  is  not  such  an  exportation  of  the  goods  as  will  protect  the  cargo  from  duties 
subsequently  imposed  on  (he  exportation  of  goods  of  the  [*]same  nature,  al- 
though she  is  not  only  freighted  and  afloat,  but  has  gone  through  all  the 
formalities  of  clearing,  &c.  at  the  custom-house,  and  has  paid  the  exporta- 
tion duties.  And  all  such  new  imposts  as  are  laid  on  such  goods  attach 
while  the  vessel  is  water-bofne  within  any  part  of  the  port.     2  rrice,  381.]] 

(C  5.)  Aulnage* 

By  the  St.  de  prov.  27  Ed.  3.  4.  is  granted  to  the  king  for  every  cloth  to 
be  sold,  above  the  customs  due,  a  subsidy  ;  viz.  for  every  cloth  of  assise  not 
in  grain,  4</. ;  half  in  grain,  6d.  ;  of  scarlet,  Bd* ;  of  every  half  such  cloth, 
half  BO  much ;  but  nothing  for  cloth  less  than  an  half  cloth,  or  made  for  the 
use  of  him  and  his  family,  or,  if  sold  again,  when  it  hath  once  paid. 

And  the  aulnager  shall  take  for  his  fee  of  the  seller  for  every  cloth  of  as- 
size a  halfpenny,  for  every  half  cloth  a  farthing,  and  no  more. 

The  aulnager  is  an  officer  appointed  to  measure  by  the  aulne,  or  ell,  all 
cloths,  and  collect  the  duties  for  the  cloths  so  measured.  Norn.  verb.  Al- 
nage. 

This  statute  gives  the  first  duty  of  aulnage  upon  cloths.  Hard.  206. 
Semb.  cent.  Hard;  214. 

By  the  stat.  1 1  H.  4.  6.  the  aulnager  shall  have  a  new  seal,  and  set  it, 
after  search  and  survey,  to  all  cloths  and  dozens. 

And  by  the  several  statutes  17  R-  2.  2.  1  H.  4.  13.  9  H.  4.  2.  11  H. 
4.  6.  11  H.  6.  9.  1  R.  3.  8.  4  Ed.  4.  1.  8  Ed.  4.  1.  and  8  El.  2.  sev- 
eral regulations  are  made  with  respect  to  the  measure  and  sealing  of  cloths, 
and  the  appointmejnt,  office,  and  duty  of  aulnager. 

By  these  statutes  the  duty  of  aulnage  shall  be  paid  for  new  cloths  made 
of  wool,  though  not  named  in  any  of  the  statutes.     R.  Hard.  205.  215.^ 

[(C  5.  b.)  Other  duties.] 

[Canvas  is  linen  within  the  statutes  of  excise  imposing  duties  on  painted 
linen.     3  Price,  360.] 
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[f^bare  CADvas  has  been  previously  primed,  it'is  not  liable  to  any  farther 
duty  for  being  afterwards  painted,  the  primer  having  paid  a  duty  in  the  first 
instance,  in  respect  of  the  colour  necessarily  laid  on  in  that  preparatoiy 
operation.     3  rrice,  360.] 

[The  scenes  of  the  theatres,  and  all  other  canvas  so  painted  are  liable  to 
the  duties  of  excise  as  painted  linen.     3  Price,  360.] 

[By  24  G.  3.  c.  73.  the  duty  on  spirit  attaches  on  the  wash  before  distilla* 
tion.     2  Anst.  558,] 

[An  accidental  loss  of  wash)  made  for  extracting  spirits,  after  the  duties 
are  chained  thereon,  does  not  entitle  the  manufacturer  to  relief  from  those 
duties,  as  for  an  overcharge  under  st.  26  G,  3.  c«  73,  s.  1«     7  T.  R.  56.] 

(C  6.)  Search  and  seizure  of  goods  forfeited,  and  proceedings 

afterwards. 

By  the  st.  12  Car.  2.  19.  (made  perpetual  by  3  G.  7.)  if  any  cause  goods 
to  be  conveyed  away  before  entry  made,  and  the  customer,  &c.  f^jagreed 
with,  on  oath  before  the  lord  treasurer,  or  any  of  the  barons,  or  chief  n^ag* 
istrate  of  the  place  where  the  ofTence  was  committed,  or  next  adjoining,  the 
said  lord  treasurer,  baron,  &c.  may  issue  a  warrant  to  any,  with  the  assis- 
tance of  the  sheriflT,  justice  of  peace,  or  constable,  to  enter  the  house  where 
the  goods  are  suspected  to  be,  who  may  enter  in  the  day  within  a  month 
after  the  offence  \  and,  in  case  of  resistance,  break  open  the  house,  and  seize 
the  goods  concealed* 

But  by  this  statute,  if  the  information,  on  which  the  house  is  searched, 
proves  false,  the  party  grieved  may  in  trespass  recover  his  damages  ana 
costs. 

[On  an  action  against  an  officer  for  a  seizure,  probable  cause  is  no  de« 
fence  ;  he  seizes  at  his  peril.     Str.  820.1 

[Officer  informing,  and  with  warrant  from  commissioners  of  excise  or  jus- 
tice of  peace,  entering  house,  is  liable  to  trespass  if  he  finds  nothing.  3 
Wil8.434. 

[Whether  commissioner  or  justice  granting  warrant  is  liable  to  action,  if 
good  ground  of  suspicion  is  not  laid  before  him.  Q.  De  Grey  C.  J.  Semb« 
cont.  Gould  J.  and  Blackstone  J.  Semb.  pro.  The  words  of  the  act  are, 
if  be  shall  judge  it  reasonable.     Ibid.] 

[Officer  informing,  and  with  writ  of  assistance  entering  house,  if  he  finds 
nothing,  is  a  trespasser  ab  initio.     Anon.  3  Wils.  437iJ 

[On  a  writ  of  assistance,  if  the  officer  enters  without  a  constable,  he  is  a 
trespasser,  though  he  finds  uncustonied  goods  ;  and,  if  in  a  town  or  courity 
of  itself,  the  constable  must  be  of  the  town,  not  of  the  county  at  large* 
Anon.  3  Wils,  63,} 

After  seizure  for  any  cause,  the  officer  shall  transmit  an  account  thereof 
to  the  solicitor  of  the  customs  in  London,  who  shall  enter  it  in  his  hook,  and. 
by  a  clerk  in  the  remembrancer's  office,  shall  have  a  writ  of  appraisement 
directed  io  the  sworn  appraisers  in  the  port  of  London,  or,  if  the  seizure  be 
elsewhere,  to  the  collector,  &c.  of  the  port  where  the  seizure  was,  or  other 
persons  near,  to  make  an  appraisement.     M.  P.  Ex*  139.  3 16. 

The  appraisement  shall  be  made  by  two  or  more  upgn  oath,  M*  P*  Ex. 
HO.  3 18. 

Afterwards,  the  writ  shall  be  returned  with  an  indenture  annexed,  con* 
taining  the  name  of  the  seizor,  and  the  time  and  quantity  of  the  goods 
seized!  Which,  being  registered  by  the  register  of  seizgr^^  in  the  port  of 
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London,  shall  be  returned  to  the  office  out  of  which  the  writ  issued,  and 
the  goods  shall  be  proclaimed  in  court.     M-  ?•  Ex.  140.  248* 

In  the  mean  time  an  information  shall  be  filed,  having  the  same  day,  with 
the  writ  of  appraisement,  at  the  suit  of  the  officer  who  seizes,  and  being 
signed  by  a  baron,  shall  be  inroUed  with  the  writ,  indenture,  and  proclama- 
tion.    M.  P.  Ex.  141. 

[Regularly,  the  writ  of  appraisement  and  delivery  cannot  issue  till  the 
information  is  in  ;  but  by  consent  it  may  issue  in  the  vacation,  defendant 
giving  security  ;  and  when  the  information  comes  in  the  court  may  order  a 
new  writ,  and  the  old  appraised  value  to  be  returned  on  it.    Bunb.  27.] 

[If  goods  are  appraised  too  high,  the  court  may  grant  a  new  writ  of  ap- 
praisement.    Bunb.  49.  1^5.] 

[*][If  goods  condemned  are  bought,  and  afterwards  seized,  the  condemn 
nation  cannot  be  given  in  evidence,  but  must  be  pleaded.  Per  two  Baioosi 
contra  one.     Bunb.  52.} 

[But  if  the  goods  have  been  sold  by  the  purchaser  to  a  third  person,  he 
may  give  parol  evidence  of  their  being  condemned  goods.] 

[On ^information  of  seissu re  of  British  and  foreign  coins,  no  need  of  writ  of 
appraisement  or  second  proclamation ;  judgment  may  be  for  the  coins 
themselves.     Parker,  57.] 

If  no  claim  be  entered  within  eight  days,  if  the  seizure  was  in  the  port  of 
London,  if  in  another  port  within  14  days,  after  the  proclamation  made, 
and  a  rule  for  it  entered  upon  the  indenture,  the  goods  are  condemned,  and 
the  seizor  shall  make  a  debet,  and  thereupon  pay  a  moiety  of  the  appraised 
value  into  the  exchequer,  whereupon  the  goods  shall  be  delivered  to  him  by 
order  of  the  commissioners  of  the  customs.     M.  P.  Ex.  141.143. 

[Claim,  before  writ  of  appraisement  returned,  must  be  entered  in  the 
book  in  the  office  ;  but  if  after  the  return,  it  must  be  indorsed  on  the  wnt.J 

[Since  8  Ann.  the  court  will  not  make  the  claimant,  though  in  low  ci& 
cumstances,  swear  to  his  claim,  though  of  10^000/.  value.     Bunb.  21.] 

[If  the  goods  in  one  seizure  by  two  officers  are  appraised  and  condemned 
by  two  writs,  and  the  goods  not  particularly  described,  and  no  information, 
BO  no  condemnation,  on  the  roll ;  though  the  goods  are  sold,  and  the  moie- 
ties paid  to  the  crown  and  the  officer,  the  court  will  set  aside  the  condem- 
nation,  and  order  an  attachment  against  the  officers.     Bunb.  89.] 

[Tea  was  seized,  and  part  carried  away  then,  and  the  rest  sealed  down 
and  carried  away  afterwards,  and  on  this  two  writs  of  appraisement,  and  two 
informations;  which  were  not  set  aside,  the  court  being  divided.  Bunb.  96.J 

If  upon  proclamation  any  one  offers  more  than  the  appraised  value,  his 
name  shall  be  recprded  upon  the  indenture,  and  charged  with  the  sum  offer- 
ed; and  if  there  be  no  claim,  he  shall  have  a  writ  of  delivery  signed  by  a' 
baron,  paying  a  moiety  into  the  exchequer,  and  a  moiety  of  the  appraise* 
nient,  and  the  sum  advanced,  to  the  seizor.     M.  P.  Ex.  142. 

On. seizure,  information  should  be  filed,  then  writ  of  appraisement  taken 
out ;  on  the  return,  defendant  enters  his  claim,  and  may  move  for  a  writ  of 
delivery  if  prosecutor  delays  filing  information,  or  suing  writ  of  appraise- 
ment, defendant,  on  entering  his  claim,  may  move  for  a  writ  of  delivery  ; 
no  certain  rule  as  to  delay  ;  but  if  seizure  in  vacation,  and  no' information- 
tiled  next  term,  if  it  could  have  been  tried  that  term,  it  is  ground  for  a  writ 
of  delivery.     Bunb.  30.] 

[A  bidder  shall  not  be  discharged,  though  goods  sink  in  value,  pending  a 
claim  put  in  after  the  bidding  ;  and  the  court  may  order  execution  by /i. /tft 

[*474j 


Charge  upon  trade.  493 

against  him,  and  not  accept  of  the  forreiture  of  the  bidding-monej.     Regu- 
larly, (he  process  of  the  pipe  should  issue.     Bunb.  76.] 

[If  the  bidder  has  been  at  expense,  the  court  will  not  rate  the  fine,  though 
a  composition  be  made  by  license  between  the  olHcer  and  the  claimer. 
Bunb.  100.] 

[*][n  rating  the  fine,  the  court  will  inquire  if  there  is  any  bidder,  an4 
take  bis  interest  into  consideration.     Bunb.  11  G.I 

[It  is  discretionary  in  the  court  to  grant  a  writ  of  delivery  or  not;  and 
they  will  not  for  tobacco  stalks,  though  wetted  at  sea.     Parker,  196.1 

I^The  court  refused  a  writ  of  delivery  for  a  ship  seized  ten  days  oefore, 
though  loaded  with  perishable  commodities,  on  u  suspicion  it  was  going  to 
Gottenburgh.     Bunb.  91 .] 

[Removing  goods  from  one  port  to  another,  without  a  permit,  is  an  un- 
lawful importation,  and  not  within  the  jurisdiction  of  the  excise ;  and  if 
such  goods  are  seized  by  their  officer,  on  an  information  before  them,  the 
court  of  exchequer  will  grant  a  writ  of  delivery.     Bunb.  106.} 

[If  the  wituesees  for  informer  are  at  great  distance,  old  and  infirm,  and 
unable  to  travel  in  winter,  it  is  good  ground  to  deny  writ  of  delivery  of  goods 
for  delay  of  prosecution  on  14  C.  9.  c.  1 1.     Parker,  92.] 

\On  seizure  of  perishable  goods,  court  has  power  to  order  sale  without 
consent  of  claimer.     Parker,  70.] 
'But  pending  error,  not.     Ibid.] 

'Or,  if  it  does  not  clearly  appear  that  the  goods  are  perishable.     Ibid.] 
'Watches  are  perishable  goods.     Bunb.  74.] 

'The  party  may  proceed  in  the  exchequer,  or  before  the  justices ;  and  if 
there  is  no  delay  in  them,  the  court  will  not  interfere.     Bunb.  1 39.] 

[Justices  of  peace  have  jurisdiction  of  seizure  of  brandy,  wherever  it  is; 
but  of  the  wagon  and  horses  only,  if  they  are  running  goods  from  the  water- 
side.    Bunb.  130.] 

[On  an  information  qxd  tarn,  for  importing  brandies  in  unsizable  casks,  the 
court  ordered  they  should  pay  duties,  though  the  statute  says  they  shall  be 
forfeited.     Bunb.  44.] 

[(in  information  for  running  goods,  filed,  but  not  entered  in  the  book, 
capias  may  issue  as  the  first  process.     Bunb.  209.] 

£Tbere  is  no  right  to  seize  contraband  goods,  unless  they  are  landed  or 
offered  to  sale  ;  mere  bringing  the  ship  into  port  gives  no  right  to  seize.  2 
Wils.  257.] 

[If  goods  prohibited  from  being  sold  in  this  country  by  st.  1 1  &  12  Will. 
3.  c.  \0.  are  taken  out  of  a  warehouse,  and  put  on  board  a  vessel  as  if  for 
exportation,  but  in  fact  with  a  view  to  be  relanded,  they  are  liable  to  be  seiz- 
ed,  though  no  attempt  has  been  made  to  reland  them.  1  Bos.  &  Pull.  Rep* 
^67.] 

[h  a  custom-house  officer  seizes  goods,  exhibits  information,  and  pro- 
ceeds to  condemnation^  the  right  of  action  (enacted  to  be  brought  in  a  month 
for  a  pecuniary  penalty)  attaches  in  him,  and  no  other  can  bring  the  action 
till  a  month  from  the  condemnation.     3  B.  M.  1357.] 

[Attorney-general  (as  well  as  officer)  has  costs  by  8  Ann.  c.  7.  where  judg- 
ment for  the  king.     Parker,  91.] 

[On  information  for  the  king  and  the  party,  defendant  is  not  entitled  to 
judgment ;  as,  in  case  of  a  nonsuit  in  an  action  on  14  Geo.  2.  c.  17.  Par- 
ker, 92.J 

[An  officer  may  sue  qui  tarn,  &c«  though  he  has  no  right  to  any  part  of  the 
forfeiture  or  benefit  from  it.] 
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'Aforiioriy  if  he  is  to  have  a  collateral  reward.] 

'In  such  case  judgment  for  the  king  alone*     Parker,  105.] 

'^  J  [Information  lor  penalty  abates  by  defendant's  death  after  trial,  «nd 
before  judgment,  and  this  may  be  suggested  on  the  roll,  and  confessed  by 
attorney -general  to  save  writ  of  error.     Parker,  264.] 

[The  court  stopped  an  action  because  defendant  would  not  admit  the 
seizure,  which  the  officer  could  not  prove,  though  two  terms  had  passed  be- 
fore  the  information  filed.     Biinb.  37.1 

[If  a  seizure  is  made  by  a  proper  officer,  and  a  condemnation  in  the  ex- 
chequer, B.  R.  will  not  examine  the  property  on  an  action  of  trover ;  but 
if  by  a  stranger,  it  will.     Str.  953.^ 

[An  enemy's  ship  with  prohibited  goods  may  be  seized  by  custom-house 
officer,  though  already  seized  as  a  perquisite  of  the  admiralty ;  and  prohi- 
Ibition  shall  go  against  admiralty.     Parker,  273.1 

[Prohibited  goods  (as  French  wines  in  time  of  French  war)  bought  with 
the  king's  money,  and  imported  for  the  use  of  his  family,  are  not  forfeited. 
Parker,  274.] 
"  [On  information  of  seizure,  it  is  not  necessary  to  set  forth  the  quantity 
nor  kind  (because  they  are  made  certain  by  the  writ  of  appraisement)  ; 
but  in  information  of  dtvenerunt  it  is  necessary,  and  for  want  thereof,  judg- 
ment shall  be  arrested.     Parker,  278.]    . 

[Where  there  is  a  penalty  which  may  be  sued  for  by  a  common  informer 
within  a  year,  attorney-general  may  file  information  for  discovery,  waiving 

fenalties,  after  the  year,  but  sot  before ;  if  he  doth,  defendant  may  demur, 
arker,  279.] 

[By  St.  3  G.  3.  c.  22.  all  ships  and  goods  (except  those  liable  to  be  burned) 
seized  by  officers  of  customs,  shall  be  sold  to  the  best  bidder,  and  the  price 
go  half  to  the  officer,  half  to  the  king.] 

[Any  vessel  not  above  50  tons,  having  foreign  spirits,  (except  two  gallons 
a-head  for  the  crewj,  or  tea  or  tobacco,  on  board,  in  any  harbour,  or 
hovering  within  two  leagues  of  shore,  is  forfeited,  and  shall  be  burned,  or 
used  in  the  king's  service.  J 

[By'st.  5  G.  3.  c.  43.  goods  paying  duty  ad  valorem^  under-rated^  may 
be  carried  by  officer  to  the  king's  warehouse,  the  collector  to  pay  the  value 
sworn  to,  and  lOs.  per  cwt.  addition,  and  the  duties  paid  to  the  proprietor ; 
the  goods  to  basold,  the  money  advanced  to  be  re-placed,  and  the  surplus 
paid,  half  to  the  officer,  half  to  the  sinking  fund.] 

[By  st.  9  G.  3.  c.  6.  excise  officers  may  seize  horses  and  carriages  used 
in  smu^Iing  foreign  spirits.] 

[The  St.  26  G.  3.  c.  77.  s.  13.  which  enacts  that  no  person  shall  prose* 
cute  "  any  action,  bill,  plaint,  or  information,  in  any  or  the  king's  courts,'^ 
for  the  recovery  of  any  excise  penalty,  &c.  unless  prosecuted  by  the  attor*  ' 
ney*generai  or  some  revenue  officer,  is  confined  to  the  superior  courts  of 
record ;  and  therefore  an  information  for  a  penalty  for  removing  wax  can- 
dles may  bd  prosecuted  before  the  commissioncrt  of  excise  by  one  not  aver- 
red to  be  such  officer.     2  East,  362.  j 

[Goods  shipped  as  for  exportation,  but  with  the  intention  of  relanding  J 

contrary  to  law,  are  liable  to  seizure,  though  on  board,     t  B.  &  P.  267.] 

[A  seizure  as  contraband,  is  not  justifiable  before  landing,  or  offer  for  sale. 
2  Wils.  257.J 
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[*][(C  b.)  EXCISE  COMMISSIONERS.] 

f  The  powers  of  the  commissioners  of  excise  as  to  the  excise  hws  withio 
the  bills  of  mortality,  and  those  of  justices  of  the  peace  in  all  other  places 
are  co-extensive*     Dough  55.] 

[It  is  not  necessarily  essentiftl  to  an  order  of  the  commissiopcrs  of  cus- 
toms made  under  the.  51  Geo.  3.  to  restore  goods  seized,  that  any  terms  of 
conditions  should  be  imposed  on  the  proprietors  by  the  order ;  and  the 
court  will  not  refuse  to  stay  proceedings  on  a  writ  of  appraisement  on  that 
ground,  although  the  application  proceed  from  the  crown.  But  they  will 
not  quash  the  writ  if  regularly  issued.     1  Price,  4.] 

[A  condemnation  of  goods  by  the  commissioners  of  excise,  is  not  con- 
chisive.     2Blk.  1174.] 

[(C  c.)  EXCISE  OFFICERS.] 

[In  searches  bj  excisemen,  where  the  presence  of  a  peace  officer  is  re< 
quired,  one  reputed  to  be  an  officer  attending  the  rotation  justices  is  not 
sufficient.     2  BIk.  1135.] 

~  [The  authority  of  a  custom-house  officer  to  seize  uncustomed  goods,  &c. 
is  not  limited  to  the  precinct  to  which  he  is  nominated,  unless  so  expressed 
in  his  deputation.     1 3  East,  506.] 

fin  an  action  by  the  owner  of  goods  for  money  paid  to  a  custom-house 
officer,  to  redeem  them  from  a  seizure,  to  which,  at  the  time  of  payment, 
it  appeared  they  were  not  liable,  notice  of  action  under  st.  33  G.  3.  c.  70. 
8. 30.  is  not  requisite.     4  T.  R.  485.] 

fTbe  provision  in  the  st.  23  G.  3.  c.  70.  s.  30.  requiring  notice  of  action 
to  be  given  to  custom-house  officers,  is  confined  to  actions  of  tort,  since 
the  object  is,  that  they  may  tender  amends.     4  T.  R.  487*3 

[Inassumpsit  against  an  excise  officer  to  recover  back  duties  paid  to  him  ; 
there  must  be  notice  of  action,  pursuant  to  st^  23  G.  3.  c«  70.  s.  30.  4  T. 
R.  553.] 

[An  excise  officer  is  entitled  to  notice  of  action  under  st.  23  Geo.  3.  e. 
70.  s.  30.  if  he  believed  that  he  was  acting  in  discharge  of  his  duty,  and 
if  the  facts  which  be  supposed  to  exist  would,  had  they  existed,  have  justi< 
fied  his  conduct.     5  T.  K.  1  •] 

[Semble,  an  extra  exciseman  is  entitled  to  notice  under  the  excise  laws, 
on  actions  brought  against  him  for  any  thing  done  in  pursuance  of  any  of 
the  excise  laws.     2  Smith,  220.] 

[An  officer  of  the  customs,  sued  in  trover  for  seizing  a  smuggling  vessel, 
and  held  to  special  bail,  shall  not  be  discharged  on  a  common  appearance, 
nnless  the  true  foundation  of  the  seizure  be  shewo,  and  that  the  defendants 
are  doing  all  in  their  power  to  procure  a  condemnation.     2  Blk*  1018.] 

[A  cu6tom*house  officer  has  not  a  right  to  a  second  gaugingx>f  a  vessel, 
before  be  grants  a  permit.     Loft.  204, 205.  J 

[Previous  to  23  Geo.  3.  c.  70.  trespass  lay  against  custom-house  officers, 
for  entering  a  house  and  searching  for  smuggled  goods,  if  none  were  found* 
3Wils.61.     2Wils.  405.] 

[Trespass  lies  against  an  excise  officer  for   breaking  and  entering  the 

?1aintiflf^s  house,  under  a  warrant  of  the  commissioners  of  excise,  obtained 
*]upon  the  defendant's   own  information  of  suspicion,  which  proved  un- 
founded.    3  Wils.  434.     2  Blk.  912.] 
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[Trover  lies  against  custom-bouse  officers,  for  seizing  and  carrying  to 
the  king's  warehouse  goods  notseizable*     5  Burr*  3657.     3  Wiis*  146.J 

[If  exorbitant  fees  are  taken  by  a  custom-house  officer,  from  the  master 
of  a  vessel,  upon  his  taking  out  a  dpqoet  and  bond  pursuant  to  13  &  14  Car. 
3.  c.  IK  s.  7.  ;  though  the. statute  imposes  the  duty  on  the  master  person- 
ally,  the  owners  may  recover  the  excess  in  assumptive  for  money  nad  and 
received*    Cowp*  605.] 

[If  an  excise  officer  pay  over  to  his  superior,  duties  received,  but  which 
the  party  paying  them  is  entitled  to  recover  back,  tbe  superior,  not  the  offi- 
cer, must  be  sued*     4  T*  R*  553*] 

[Upon  not  guilty  in  trespass,  excise  officers  executing  a  body  warrant 
isisued  by  tbe  commissioners,  may  give  the  special  matter  in  evidence*  2 
Bik.  1254.] 

[A  judge's  certificate  in  an  action,  against  a  custom-house  officer  for  en- 
tering the  plaintiff's  house,  &c*  and  seizing  bis  goods,  ^'  that  there  was 
probable  cause  for  the  seizure,"  covers  the  seizure  only  ;  that  a  general  ver- 
dict will  clear  the  case  from  the  operation  of  st*  33  Geo*  3*  c*  70*  s*  29. 
and  26  Geo*  3,  c.  40.  s*  31 .     1  H.  B.  28.] 

[Onus prohandi  payment  of  duties  lies  on  theclaimer  on  prosecutions  in 
the  exchequer;  but  in  actions  of  trespass  for  taking  the  goods,  the  onti5  of 
proving  non  payment  lies  on  the  defendant*     2  Blk*   813.] 

fif  an  officer  of  the  excise  pays  money  into  court,  in  an  action  duly  in-  | 

stituted  against  him,  for  seizing  goods  not  exciseable,  having  omitted  to  ten- 
der amends  before  the  action,  he  shall  recover  only  single  costs,  although 
the  jury  afterwards  find  a  verdict  for  him,  on  the  ground  that  the  money  paid 
into  court  was  equivalent  to  the  damages  sustained  by  the  plaintiff*  1  H. 
BI.  244.1 

[An  action  of  trover,  like  that  of  trespass,  against  an  oflicerfor  goods 
seized  nnder  st*  26  Geo.  3*  c.  40*  s*  27*  must  be  brought  within  three  months 
from  (he  original  seizure,  notwithstanding  the  pendency  of  process  in  tbe 
exchequer*     2  East,  254.] 

[The  limitation  of  three  months,  within  which  actions  against  excise  of- 
ficers must  be  brought,  must  be  reckoned  from  the  act  of  seizure,  notwith- 
standing the  pendency  of  a  suit  in  the  exchequer*     1  II.  B«  14*]  ^ 

[The  court  will  set  aside  condemnation  o(  the  subject  of  seizure  after 
the  expiration  of  the  usual  time  of  fourteen  days  allowed  for  entering  claim,  ^ 

on  satisfactory  affidavit  of  merits*     1  Price,  48*1 

[The  court  will  not,  in  a  motion  for  an  order  on  the  officers  of  the  cus- 
toms, decide  a  material  question  of  revenue,  viz*  from  what  time  the  ex- 
portation of  corn,  so  as  to  entitle  to  the  bounties,  is  reckoned*  1  Anst.  269*] 

r(C  d,)  CUSTOM-HOUSE.] 

[The  practice  of  making  prime  and  post  entries  at  the  custom-house  is 
ilJegai*     2  Blk.  ^^S.-]  .      '         ^ 

[*][(Ce.)  STATUTES.] 

[The  distinction  between  the  excise  laws  properly  so  called,  and  laws  for 
raising  inland  duties  under  the  management  of  the  commissioners  of  the  ex- 
cise, is  this  ;  the  former  relates  only  to  liquors  ;  the  latter  to  malt,  dry  goo  if, 
and  other  articles  which  have  been  put  under  the  mapagement  of  the  ex<:ise 
commitrsioners*     2  T.  R*  510,  511*1 
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[Tbe  clause  of  reference  in  the  excise  laws  to  former  laws«  amounts  to 
this  ;  that  all  the  general  powers  and  provisions  given  and  made  in  acts  in 
pari  materia^  shall  be  virtually  incorporated  into  these  ;  but  that  such  pro* 
visions  as  are  always  considered  as  special  provisions  shall  not*  2T.R. 
510J 

[The  words  ^*  on  shore,''  used  in  st.  34  Geo.  3.  sess.  2.  c*  47.  s*  1 5. 
mean  on  land  ;  and  therefore  an  excise  officer,  seizing  soap  in  the  execu- 
tion of  his  office,  at  an  inland  place,  is  within  the  scope  and  protection  of 
tbe  act.     1  B.&P.  187.] 

(D)  RESTRAINT  OF  TRADE. 
(D  1.)  By  the  king^s  charter. 

The  king  by  his  charter  cannot  make  a  total  restraint  of  trade,  for  such  a 
patent  will  be  void.     3  Mod.  132.     Vide  ante,  (B). 

Thougl/it  relates  only  to  pastime  or  recreation,  &c.  1 1  Co.  87.  b.  Vide 
in  Prerogative,  (D  36.) 

Though  it  be  the  trade  of  a  merchant,  or  a  mechanic  trade.  1 
Rol.  4. 

And  therefore  the  king,  by  his  patent,  cannot  restrain  any,  that  he  shall 
not  trade  by  sea.     I  Roh  4. 

Nor,  can  he  grant  to  an  abbot,  that  he  alone  shall  have  snch  a  port.  1 
Rol.  5. 

So,  the  king,  by  his  charter,  cannot  make  a  grant,  that  none  shall  use  his 
trade  within  such  a  town,  unless  he  be  free  of  the  same  town.  R.  8  Co. 
125.  a.     Adm:  Lut.  564.     Vide  in  Bye-law,  (B  3.) 

That  none  practise  physic  without  a  license  from  the  college  of  physicians, 
unless  it  was  confirmed  by  parliament.  Per  two  J.  1  Rol.  5.  Vide  in 
Physicians,  (A). 

That  all  sweet  wines  imported  into  England  be  landed  at  Southampton, 
and  not  elsewhere.     3  Rol.  114. 

That  all  ^merchandizes  imported  into  such  a  city  be  leA  at  the  Guildhall 
there  for  40  days.     2  Rol.  1 1 3,  &c. 

That  none  shall  use  a  trade,  unless  he  be  a  member  of  such  a  corporation. 
Dub.  Hard.  55. 

So,  the  king,  by  his  charter,  cannot  grant  that  such  a  corporation,  &c. 
shall  use  a  trade  at  such  a  place,  exclusive  of  all  others  not  free  of  the  same 
corporation.  Dub.  3  Mod.  127.  R.  Hard.  108,  9.  Dub.  Comb.  53.  R. 
Skin.  361. 

Or,  that  such  and  such  deal  in  such  and  such  commodities,  exclusive  of 
others.     2  Rol.  174. 1.  45.     Vide  post,  (D  4.) 

That  A.  shall  have  the  sole  printing  of  bonds,  &c.  which  others  printed 
before.     Semb.  3  Mod.  77. 

That  only  1 00  persons  shall  trade  there.     1  Rol.  4. 

[*]That  the  master,  wardens,  and  fraternity  of  Trinity  Isle  in  Ireland 
shall  have  the  sole  buying  and  selling  of  merchandizes  imported  into  the 
city  of  Dublin.     2  Rol.  113. 

That  if  any  trade  to  the  Canaries,  without  leave  of  such  and  such  per- 
sons,  his  ship  and  goods  shall  be  forfeited.  R.  1  Sid.  441.  1  Mod.  18.  1 
Vent.  47. 

That  a  corporation  shall  hav^  the  sole  trade  to  the  East  Indies,  though  it 
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» 

he  a  country  of  Infidels.  R.  cont.  3  Mod.  127.  Skin.  133.  165.  197. 
223-.     Vide  infra. 

So,  the  king,  by  his  charter,  cannot  make  a  monopoly.     Vide  post,  (D  4.) 

But  where  a  place  for  trade  is  discovered,  with  the  great  peril  of  any 
persons,  the  king  may  grant  to  them  the  sole  trade  there;  as,  thetrada  to 
Greenland.     Adm.  1  Rol.  5. 

^  The  trade  to  the  East  Indies,  to  the  Esst  India  Company  only.  D.  2 
Rol.  115.  Semb.  1  Ver.  130.  307.  2Ca.  Ch.  165.  R.  cont.  asit  seems. 
Skin.  334.  361.'  R.  ace.  36  &  37  Car.  2.  Skin.  133.  165.  197.  223.  3 
Mod.  127. 

[The  st.  9  &  10  Will.  3.  c.  44.  in  consideration  of  a  lai^e  sum  of  money 
advanced  by  the  East  India  Company  gave  them  the  exclusive  right  of  trad- 
ing there,  subject  to  a  redemption  ob  the  part  of  the  public  by  repaving  the 
money  advanced,  and  giving  three  years  notice.  Several  acts  of  parlia- 
ment, in  the  reigns  of  Queen  Anne,  Geoi^e  the  Second,  and  in  the  pres- 
ent reign,  have  confirmed  and  continued  this  exclusive  right  of  trading, 
which  has  never  yet  been  put  an  end  to.  The  st.  33  G.  3.  c.  52.  has 
brought  together  in  one  code  almost  all  the  statutes  respecting  the  East  In- 
dia Company.  This  last  statute  has  repealed  such  parts  of  the  statute  of 
William  as  inflicted  penalties,  &c.  ;  and  says  that  no  acts  or  parts  of  acts 
thereby  repealed,  shall  be  pleaded  or  set  up  in  bar  of  any  action,  &c. ;  yet 
it  is  competent  to  underwriters  who  have  subscribed  policies  on  ships  trad- 
ing to  the  Ekist  Indies,  in  contravention  of  the  statute  of  William,  to  avail 
themselves  of  the  illegality  of  such  trading  in  an  action  brought  on  the  poli- 
cies. B.  R.  T.  36  Geo.  3.  6  T.  R.  723.  Ex.  Ch.,  £.  38  Geo.  3.  1  Bos. 
&  Pull.  272.] 

[The  sales  of  the  E.  i.  Company  being  subject  to  a  regulation  that  any 
buyer  not  making  good  the  remainder  of  his  purchase  money  on  or  before 
the  day  limited  for  such  payment,  should  forfeit  the  deposit,  and  should  be 
rendered  incapable  of  buying  again  at  any  future  sale,  until  he  shall  have 
given  satisfaction  to  tlie  court  of  directors;  held  that  the  term  satisfaction 
must  be  construed  to  mean  pecuniary  compensation  for  the  non-performance 
of  an  agreement  to  pay  on  an  appointed  day,  and  that  a  buyer  having  made 
default  on  the  day,  but  afterwards  within  a  further  time  given  to  him  by  the 
company,  paid  the  remainder  of  the  porchase  money  with  interest,  might 
maintain  an  action  against  the  company  for  refusing  to  allow  him  to  become 
a  bidder  at  their  sales,  such  sales  being  declared  by  the  st.  of  William  to 
be  public  and  open  sales.     C.  P.  H.  42  Geo.  3.     3  Bos.  &  Pull.  dS.'} 

[Quaere  whether  since  the  passing  of  the  stat.  IS  Geo.  2.  c.  26.  which 
regulates  the  deposits,  forfeitures,  and  incapacities  of  bidders  at  the  tea 
sales  of  the  company,  the  company  can  make  or  enforce  any  other  regula- 
tions [^jaflfecting  those  sale^  than  such  as  the  act  of  parliament  has  enacted. 
Ibid.] 

[Under  the  late  treaty  between  this  country  and  the  United  States  of 
America,* referred  to  in  st.  37  Geo.  3.  c.  97.  it  is  not  necessary  that  the  trade 
from  America  to oui^ settlements  in  the  East  Indies  should  be  direct;  it  may 
be  carried  on  circuitously  by  the  way  of  Europe.  B.  R.  M.  39  G.  3.  8  T. 
R.  31 .     Ex.  Ch.  £.  ^9  G.  3.     1  Bos.  &  Pull.  430.] 

So,  the  king,  by  his  charter,  cannot  impose  the  forfeiture  of  goods,  upon 

fretence  of  a  regulation  of  trade.     1  Ver.  307.    Semb.  1  Vent.  47.    Vide 
rerogative,  (D  38.) 

So,  he  cannot  inhibit  the  importation  of  goods,  except  at  snch  a  port.     2 
Inst.  61. 
[*48ll 
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[Chancery  will  never  establish  a  right  claimed  under  a  charter  from  the 
crown,  till  there  has  been  an  action  at  law  to  try  the  right.     2  Atk.  484.  j 

(D  2.)  By  by-law  or  custom. 

So,  a  by-law  for  the  total  restraint  of  trade  will  be  void.  Vide  By-law, 
(C3.)  . 

So,  a  caatom  which  makes  a  total  restraint  of  (rade  will  be  void  i  as,  a 
custom  that  he  shall  not  use  a  trade  in  such  a  city,  &c.  unless  it  be  founded 
upon  some  consideration.  Mo.  342.  Sti.  111.  R.  2  Lev»  210.  R.  3 
Lev.  241. 

So,  a  by-law,  that  he  shall  not  use  the  trade  of  a  tailor,  &c.  without  li- 
cense, &c.  does  not  extend  to  him  who  makes  vestments  for  A.  and  his  fami- 
ly, as  a  servant  in  his  house.     R.  1  Rol.  4. 

But  a  custom,  which  restrains  trade  sub  modo,  may  be  good  ;  and  there- 
fore the  custom  of  foreign  bought  and  foreign  sold,  whereby  a  man,  not  free 
of  a  city,  &c.  will  be  restrained  from  buying  or  selling  goods  to  other  foreign- 
ers within  such  city,  &c.  is  good.  Dy.  279.  b.  R.Jon.  162.  Adm.  2 
Rol.  202. 1.  45. 

A  custom  that  none  shall  use  a  trade  there,  unless  he  be  free  of  the  guild. 
R.  in  London, 8  Co.  125.  Dub.  whether  good  in  another  city.  1  Sal.  204. 
Mod.  Ca.  2 1 .    Vide  By-law,  (B  3 C  3.) 

So,  a  custom  that  none  shall  use  the  trade  of  a  dyer  in  such  a  town,  with- 
oat  the  license  of  the  archbishop,  will  be  good.     8  Co.  1 25. 

So,  a  prescription,  that  none  in  the  vill  of  D.  who  holds  of  the  manor  of 
D.,  shall  bake  elsewhere  than  at  sueh  a  bakehouse  in  the  same  town  will  be 
good.  Ow.  67.  cent.  But  it  is  said  that  the  same  case,  was  R.  ace.  8  Co^ 
125.  b.    Cro.El.  203.     1  Leo.  142.  « 

A  custom  that  a  butcher  do  not  sell  flesh  in  his  own  bouse  upon  a  market- 
day  in  a  town  where  the  prior  has  a  market,  but  must  sell  upon  a  stall  in  th<^ 
open  market*     8  Cx>»>  1 27.  a« 

(D  3.)  By  contract. 

So,  if  a  man,  for  good  consideration,  restrains  himself  from  the  exercise  of 
his  trade  in  a  particular  place,  he  shall  be  bound  by  it ;  as,  if  a  man,  in  con- 
aideration  that  the  plaintiff  would  buy  all  the  goods  in  his  shop,  promises  that 
he  will  not  afterwards  use  his  trade  in  the  same  shop.  R.  AL  67.  R.  Noy. 
98.  R.  2  Rol.  201. 

Or,  that  he  will  not  use  his  trade  afterwards  in  the  same  street  in  London. 
R.  2  Cro.  597.     Per  Roll,  Sti.  311. 

So,  in  consideration  that  the  plaintiff  bought  his  decayed  wares  at  [*Jthe 
first  price  he  will  not  use  his  trade  afterwards  in  the  same  town  in  the  Coun- 
try. R.  per  three  J.  and  aff.  in  error,  2  Cro.  596.  1  Rol.  16. 1.  50.  Jon. 
13.     2  Rol.  201. 

So,  in  consideration  that  the  plaintiff  had  married  his  daughter.  R.  and 
aff.  in  error.     1  Rol.  17. 1.  67.  Sti.  111. 

So,  in  consideration  that  he  took  his  house  for  21  years,  that  the  defend- 
ant will  not  suffer  the  same  trade  in  the  next  shop  during  the  term,  is  good. 
2  Cro.  326.     2  Bui.  136. 

[So,  bond,  with  condition  not  to  set  up  trade  within  half  a'mile  of  plaintiff's 
dwelling-house,  or  any  other  that  she,  or  her  executors  or  administrators, 
shall  remove  to,  to  carry  on  trade  of  a  linen-draper,  nor  to  instruct  or  assist 
any  other,  good  ;  on  consideration  that  plaintiff  had  taken  defendant  to  in- 
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struct  and  maint«in  without  mone^*  Fort.  297.  S.  C.  affirmed  on  error  in 
B.  R.  and  in  parliament ;  the  twelve  judges  attending,  and  unanimous.  Str. 
739.     Ld.  Rajm.  1456.] 

[So,  articles  not  to  set  up  a  trade  taught,  within  the  bills  of  mortality,  on 
penalty  of  44/.,  good.     B.  R.  H«  53.] 

But  a  promise  or  obligation,  which  binds  any  to  a  total  restraint  of  his 
trade,  is  unlawful  and  void.     Adm.  2  Cro.  596. 

As,  an  obligation  that  he  will  not  afterwards  use  the  trade  of  a  dyer.  2  H. 

5.   5. 

So,  an  obligation  that  he  will  not  buy  sheeps  trotters  of  any  person, 
with  whom  the  obligee  deals  or  shall  deal,  or  ofmore  persons  than  he  buys 
of  ;  for  this  may  amount  to  a  total  restraint  of  his  trade.  R.  in  B«  R.  T.  1 
W.&M.     Sho.  2. 

So,  an  obligation  on  promise,  which  restrains  the  total  use  of  his  trade  for 
four  years,  will  be  void. 

Though  it  be  only  in  three  counties.     Ow.  143. 

Or,  that  he  shall  not  use  his  trade  for  four  years  in  Nottingham.  R.  Mo, 
115.     Al.  67.     R.  Ow.  143. 

So,  an  obligation  or  promise,  which  restrains  the  total  use  of  a  trade  in  a 
particular  place,  is  void,  unless  it  appears  to  be  made  upon  good  considera- 
tion* Per  Holt.  Sho.  2.  R.  2  Leo.  210.  Mo.  242.  3  Lev,  242.  [1  P. 
Wms.  181.] 

So,  if  it  restrains  the  total  use  of  trade,  though  it  be  upon  consideration. 
Al.  67.     [1   P.  Wms.  181.] 

[B.  gave  a  bond  to  A.  that  he  would  not  practise  as  a  surgeon  on  his  own 
account  for  fourteen  years  within  ten  miles  of  a  certain  place,  in  considera* 
tipn  that  A.  would  take  him  as  an  assistant  in  his  business  as  a  surgeon  for  so 
long  a  time  as  it  should  please  A. ;  and  the  bond  was  holden  good  in  law.  B. 
R.  H.  33  Geo.  3.     6  T.  R.  1 18.] 

I  So,  where  one,  for  the  consideration  of  one  dollar,  bound  himself  hj 
deed,  not  to  run  a  stage  for  the  conveyance  of  passengers,  on  a  certain  speci- 
fied road,  under  a  penalty,  the  contract  was  held  to  be  valid.  Pierce  v»  Ful- 
ler, 8  Mass.  Rep.  223. 

So,  where  one,  for  a  valuable  consideration,  covenanted,  that  he  would 
not  be,  directly  or  indirectly,  interested  in  any  voyage  or  adventure,  to  the 
north  west  coast  of  America,  or  in  any  traffick  with  the  natives  of  that  coast, 
for  furs,  for  seven  years,  it  was  resolved,  that  such  contract  was  valid.  Per- 
kins V.  Lyman,  9  Mass.  Rep.  522.  \ 

(D  4.)  Monopoly. 

By  the  st.  38  Ed.  3.  a  merchant  may  freely  deal  in  all  manner  of  mer- 
chandize, notwithstanding  any  charter.     2  Rol.  174.  I.  45.  50. 

And  therefore,  every  grant  of  the  king  which  tends  to  a  monopoly,  will 
be  void  by  the  common  law.     1  Rol.  4. 

A  monopoly,  is  when  the  sale  of  any  merchandise  or  commodity  is  restrain* 
ed  to  one  or  a  certain  number.     1 1  Co.  86.  b. 

And  has  three  inseparable  consequents  ;  the  increase  of  the  price,  the  bad- 
ness of  the  wares,the  impoverishment  of  others.     Ibid. 

And  therefore,  every  grant  which  tends  to  a  monopoly  will  be  void;  [  ]as, 
if  the  king  grants  to  A.  the  sole  making  of  cards,  &c.  for  twenty-one  years* 
R.  11  Co.  86.     8  Co.  125.  a. 

On  the  sole  making  of  ordnance  for  battery  in  the  time  of  War.  Godb» 
254. 

[*-l83j 


Restraint  of^  trade.  5QI 

That  be  alone  shall  carrj  kerejes  out  pf  the  kingdom*     Godb,  254* 

Or,  sbali  have  the  aole  importation  of  cards  into  the  kingdom,  R.lt 
Co.  88. 

That  goods  shall  not  be  imported,  but  at  such  a  port.  2  Inst«  61 « 

So,  by  the  st.  21  Jac.  2.  all  monopolies,  and  all  commissions,  grants,  licen* 
tes,  letters  patent,  ice.  to  any  person,  body  politic,  &c.  for  any  sole  buying, 
selling,  making,  working*  using  of  any  thing,  &c.  shall  be  void. 

Aoaany  griered,  &c.  may  have  an  action  on  the  statute  in  B.  R.,  C.   B.| 
or  Exchequer,  and  recover  treble  damages  and  double  costs. 

So,  all  monopolies  are  contrary  to  magna  charts*     2  Inst.  63. 

But  by  a  proviso  in  the.st.  21  Jac.  2.  it  shall  not  extend  to  letters  patent, 
&c.  heretofore  made  fortwenty-oneyears,or hereafter  to  be  made  for  fourteen 
years,  for  the  sole  working  or  making  of  any  new  manufacture,  to  the  first  in* 
ventor,  &c.  so  as  not  contrary  to  law,  or  mischievous  to  the  state,  or  gener* 
ally  inconvenient. 

And,  any  grant  to  a  city  or  corporation,  or  to  any  company,  &c,  of  art, 
occupation,  mystery,  &c.  for  the  maintenance  or  ordering  of  trade  ;  and  let*' 
lers  patent  made  or  to  be  made  about  printing,  maki<ig  of  gun-powder,  ord^* 
nance,  shot,  or  of  any  office  not  decried  by  oroclamatioq,  shall  be  of  the  same 
effect,  and  no  other,  as  if  this  act  had  not  been  made. 

And  this  act  shall  not  extend  to  letters  patent,  grant,  j^c.  about  allom,  ox 
allom  mines,  or  to  the  fellowship  of  hoastmen  at  Newcastle,  about  sellingi 
&€•  sea-coal  or  pit-coal,  &c.  or  to  licenses  for  keeping  taverns,  or  selling 
wines,  or  the  patent  to  Sir  Robert  Mansell  about  making  glaas,  or  to  Abra* 
bam  Baker  about  smalt,  or  Lord  Dudley  aboutoast-works« 

So,  there  may  be  letters  patent  for  fourteen  years  to  the  first  user  withia 
tbe  kingdom,  though  he  did  not  indent,  bqt  discovered  it  in  foreign  parts. 
Per  two  J.  Sal.  447. 

Vide  ante,  (B). 

^Chancery  governs  itself  by  this  rule,  whether  there  is  any  act  ofparlia^ 
ment  on  which  the  restriction  is  founded.     2  Atk«  484.] 

[Authors  (and  those  claiming  under  them)  have  property  in  their  bookSf 
after  publication,  in  perpetuity  ;  and  they  only  have  a  right  to  multiply  cop« 
ies  for  sale,  and  may  maintain  action  against  any.  This  is  a  common-law 
right,  not  taken  away  by  st.  8  Ann.  c.  19.  Per  Mansfield  C.  J.  Aston  J^ 
and  Willes  J.  contra  V^tes  J.     P.  9  G.  3.     4  B.  M.  2303.] 

[Writ  of  error  was  brought  ;  but  plaintiff,  after  assigning  errors,  sufler* 
ed  nimselftobe  non-prossed,  and  injunction  in  Chancery  was  granted.] 

[The  same  doctrine  was  confirmed  by  decree  in  Chancery.j 

[But  on  appeal  to  the  House  of  Lords,  this  decree  was  reversed  ;  tbd^ 
doctrine  now  established  is, 

[That  authors  or  their  assigns  have  not  the  sole  and  exclujiive  copyright 
in  perpetuity  after  having  published  their  compositions  ;  but  by  st.  8  Ann.  c» 
19.  extended  now  by  54  G.  S,c.  156,  have  it  for  fourteen  years  from  the  publi* 
cation,  and  then  the  right  returns  to  the  authors  (if  living)  for  other  fourteea 
years.] 

[*][A.  £.  Previoustotbis  judgment,  the  opmions  of  the  judges  Wer^  ta« 
Ken,  and  were  as  follows : 
Five  judges,  viz.  Smythe  C.  B*,  Aston  J.,  Willes  J.,  Blackstone  J.,  and  Asbi* 
burst  J.  delivered  their  opinions  ; 

!•  That  at  common  law  an  author  bad  the  sole  right  of  first  publisbingi 
and  might  bring  action  against  any  who  did  it  without  his  consent  \  3* 
That  the  law  did  not  take  away  such  right  on  his  publishing,  and  thatUQ^ 
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person  may  then  do  it  without  his  consent ;  3.  But  the  author  and  hia 

assigns  had  the  sole  right  in  perpetuity ;  4«  And  that  this  action  at 

common  law  is  not  taken  away  ;  h*  Nor  this  right  any  way  impeached, 

restrained,  or  taken  away  hy  stat.  8  Ann« 

With  these  five  (it  is  said)  Lord  Mansfield  was  known  to  concur 

(though  he  did  not  speak,  it  being  very  unusual,  from  reasons  of 

delicacy,  for  a  peer  to  support  his  own  judgment  on  an  appeal  to 

the  House  of  Lords).     It  may  therefore  be  said,  there  were  six  of 

the  twelve  judges  unanimous  on  all  these  points. 

Two  judges,  viz-  Gotild  J.  and  Nares  J.  were  of  the  same  opinion  on  the  1st, 

3d,  and  4th  points,  as  to  the  common-law  right. 

One  judge,  vii*  De  Grey  C.  J.  was  of  the  same  opinion  on  the  first  point. 

Two  judges,  viz.  Adams  B.  and  Perrott  B.  were  of  opinion  on  the  first  point 

thattheauthor  had  the  sole  right  of  first  publishing,  but  could  not  bring 

action  against  any  but  such  as  had  obtained  the  copy  by  fraud  or  vio* 

Tence. 
One  judge,  viz.  Eyre  B«  .was  of  a  contrary  opinion  on  this   1st  point,  vi2« 

that  the  author  had  no  right  even  before  publishing,  and  in  all  the  rest* 
Four,  viz.  De  Grey  C.  J.,  Adams  B.,  Perrot  B.,  and  Eyre  B.  were  of  a  con« 
trary  opinion  on  the  Sd  and  4tb points,  viz.  that  publishing  took  away  the 
right. 
And  six,  viz.  De  Grey  C.  J.,  Adams  B«,  Gould  J.,  Perrot  B.,  Nares  J., 
aad  Eyre  B.  were  of  a  contrary  opinion  on  the  3d  and  5th  points,  viz.  that 
the  common-law  right  was  taken  away  by  8  Ann. 

[So,  that  of  these  six,  only  two  concurred  with  each  other  on  all 

the  five  points,,  viz.  Nares  J.  and  Gould  J.  on  one  system,  and 

Adams  B.  and  Perrott  B.  on  another,  and  the  opinions  of  the  six 

were  diversified  six  several  ways.] 

[An  author  whose  work  is  pirated  before  the  expiration  of  twenty-eight 

years  from  the  first  publication  of  it,  may  maintain  an  action  on  the  case 

for  damages  against  the  ofiending  party,  although  the  work  was  not  entered 

at  Stationers' Hall,  and  although  it  was  first  published  without  the  name  of 

the  author  affixed.     B.  R.  E.  38  Geo.  3.  7  T.  R.  620.} 

[An  action  lies  to  recover  damages  for  pirating  the  new  corrections  and 
additions  to  an  old  work.     B.  R.  E.  41  Geo.  3.     1  fiast,  358.] 

[By  st«  15  G.  3.  c.  53.  the  universities  in- England  and  Scotland,  and  Eton, 
"Westminster,  and  Winchester  colleges,  mav  hold  in  perpetuity  their  copy- 
right in  books- given  or  bequeathed  to  them.J^ 

[The  proprietor  of  aprrnt,  to  entitle  himself  to  the  benefit  of  st.  [*18  Geo. 
3.  c.  13.  must  engrave  and  print  his  name,  and  the  day  of  first  publicatioo. 
on  it.     P.  10  G.  3.     3  Wils.  60-] 

[By  st.  1 7  G.  3.  c.'57.  proprietors  of  prints  may  bring  action  on  the  case,  and 
recover  damages  and  double  costs,  against  persons  copying  their  prints  in  the 
whole  or  in  part,  by  varying;  adding,  or  diminishing,  without  consent.} 

[In  an  action  on  this  statute  by  the  proprietors,  against  the  pirater  of  a 
print,  it  is  not  necessary  to  produce  the  plate  in  evidence ;  one  of  the  prints 
taken  from  it  is  sufljcient.     B.  R.  M.  33  Geo.  3.     5  T.  R.  41.1 

[A  patent  was  granted  to  A.  B.  for  a  new  invented  method  of  using  an 
old  engine  in  a  more  beneficial  manner  than  was  before  known.  The  specific 
cation  stated,  that  the  method  consisted  of  certain  principles,  and  described 
the  mode  of  applying  those  principles  to  the  purposes  of  the  invention  andau 
actot  parliament,  reciting  the  patent  to  have  been  for  the  making  and  vending 
certain  engines  by  him  invented^  extended  to  A.  Bt  for  a  longer  term  than 
[*485J  ^ 
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fourteen  years  the  privilege  of  making,  constructing,  and  selling  the  said 
ei^neSf  Qa«  Whether  under  these  circiHnstanees,  the  patent  right  was 
valid  ?  C.  P.  E.  35  Geo.  3.  2  H.  BU  463.  fi.  B.  H.  39  Geo.  3.  8  T. 
R.  95.  determined  the  patent-right  to  be  valid.3 

[Where  a  monopoly  is  granted  to  one  or  more  indiyidaals,  Ibey  are  bound 
to  deal  with  the  public  on  reasonable  jbenos^     IS  Sast,  127.] 

[Vide  Patent,  (E).J 

(DA.)  Restndnt by  statutes 

[Acts  of  paiiiaraenty  relating  to  trade  in  general,  are  public  acts :  but  aft 
act  which  relates  to  a  certain  trade  only,  is  a  private  one.     1  T.  R«  135.] 

(D  5.)  If  he  have  not  served  aa  an  apprentice* 

So,  by  the  st.  5  Eli2.  4,  none  shall  use  a  manual  occupation,  &c.  not  then 
used  by  him,  but  then  used  within  the  realm,  unless  he  shall  be  brought  up 
therein  seven  years,  as  an  appi^ntice,  nor  set  any  to  woi^  in  such  occu* 
pation,  unless  he  have  been  an  apprentice,  &c«  on  pain  to  lose  for  every  de« 
fault  405.  for  every  month. 

Who  are  within  the  statute. 

[^bisst.  against  exercising' trades,  without  serving  apprenticeship  ex* 
tends  to  parishes  as  well  as  corporations*  T.  30  Si  31  G.  3.  hB.  M. 
366.] 

And  this  statute  restrains  the  use  of  any  trade  without  being  an  appren- 
tice for  seven  years,  which  was  then  used,  or  is  mentioned  in  the  statute.  8 
Co.  129.  b.     Sal.  611. 

As,  a  draper.     Hard.  54.     2  Keb.  403.     R.  Sti.  233. 

Ironmonger.     R.  Cro,  Car.  316« 

Soap-maker«    Hard.  54* 

Knife-haft-maker.     Ibid-  ^  ^     ^ 

Brewer.  R.  8  Co.  129.  b.  2  Cro.  178.  1  Rol.  10,  DuK  2  Bui.  190. 
R.  if  It  be  in  London.     Pal.  543. 

Baker.     R.  Mo.  886^     Hob.  1 83.     2  Rol,  376. 

Tailor.    D.  1  Lev.  243.  ^  ^  ,  ... 

MUpholstcrer.  Dub.  1  Rol.'lO.     2  BuL  19K    R.  1  Lev,  243.  Sal.  611. 

Foint-makel-.     Cro.  Car.  516. 

Spurrier.     R.  2  Gro.  179, 

Tiler.     4  Mod.  145. 

iPell-monger.     Sal.  611. 

Barber.     R.  1  Lev.  87.     2  Lev.  206. 

Cook.     8C0.129.  b. 

[Indictment  on  Ihis  statute  against  a  tanner  needs  not  aver  the  want  ot 
other  qualiBcalibns,  which  by  subsequent  statutes  entitle  persons  to  exercise 
that  trade  without  apprenticeship ;  but  such  other  qualification  must  be 
shewn  by  defendant,  either  by  plea,  or  in  evidence.     2  B.  M.  1 035.] 

And  a  person  cannot  use  a  trade  within  the  restraint  of  the  statute,  to 
which  he  does  not  serve  as  an  apprentice  for  seven  years  ;  though  he  be  a 
freeman  of  the  city  of  London.     K.  1  Sand.  311. 

Though  he  be  an  alien  or  denizen.     R.  Hut.  1 32. 

Though  he  have  served  as  an  apprentice  to  another  trade*     R*  Shd.  266. 

Cent,  4  Leo.  9.    .2  Bui.  190.  r*.«^^ 
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lliougli  she  Was  k  widow  to  a  tradestnan  within  the  statute  ;  for  that  (3o€» 
bot  make  her  an  apprentice.  N07,  5.  Except  where  she  assisted  her  boi« 
band  seven  years.     C^rtb.  163. 

Though  he  served  beyond  sea  for  seven  ydars,  if  he  Was  not  bound  by  in* 
icntare.     Per  Holt,  in  Surry  10  tV.  S.  Sal.  67.     The  book  seems  cont* 

Though  he  allege  a  custom  to  excuse  him*     Dub.  Pal.  d4S?. 

[But  a  man  may  exercise  as  many  trades  as  he  has  worked  at,  or  served 
to,  seven  years.     2  Wils.  168.     1  BI.  233.] 

So,  a  person,  not  apprentice  for  seven  years,  cannot  employ  others  who 
bave  served  seven  years,  in  the  exercising  of  the  trade ;  for  that  k  using  of 
the  trader  R.  Sho.  34  K  3  Mod*  3 ( 5.  Per  three  J.  Dolb.  cont.  SaK  6l(k 
Carth.  163* 

[But  one  wbd  advane^s  a  sum  of  money  in  a  trade,  and  becomes  a  partner^ 

but  does  not  meddle  in  the  manual  exercise  of  it,  is  not  within  the  statute  5 

^  £1. ;  though  he  never  served  any  apprenticeship*     2  Wils.  40.     1  Bui.  5.3 

Nor,  use  the  trade  for  himself.     Per  Holt,  Carth.  1 63.     Vide  post,  (D  6.) 

[Where,  by  the  constitution  of  a  corporation,  a  person  who  has  served  a 
seven  years^  apprenticeship  to  a  freeman  residing  in  it,  is  entitled  to  his  free- 
.  dom  ;  and  where,  by  a  bye-law,  the  indentures  must  be  inroUed  by  the  town- 
clerk  within  a  limited  lime,  an  apprentice,  who  is  bound  to  a  freeman  resi- 
dent only  occasionally,  and  whose  service  is  to  be  performed  at  another 
place,  is  not  entitled  to  have  his  indentures  inrolled,  nor  will  B.  R*  grant  a 
mandamus  .to  the  town-clerk  for  that  purpose.     3  T.  R.  3.] 

[A  single  act  of  selling  does  not  make  a  man  a  hawker,  nor  oblige  him  to 
have  a  license.     1  B.  M.  609.] 

[One  license  is  sufficient  for  a  person  who  travels  with  several  horses^ 
though  the  intention  of  the  legislature  was  evidently  otherwise ;  yet,  by 
mistake  the  word  year  is  put  for  horse^  and  the  commissioners  have  always 
conformed  to  it.  But  note,  B.  R.  would  give  no  opinion  thereon.  3  B.  M. 
1472.] 

r*]The  linen  manufacture  of  Scotland  is  the  linen  manufacture  of  (his 
kingdom  ;  therefore  native  of  Scotland,  wholesale  dealer  in  Scotch  linens,  is 
not  obliged  to  take  out  a  license  to  carry  his  linen  from  town  to  town,  and 
expose  them  to  sale  in  a  room  by  wholesale  only.     3  B.  M*  1314.1 

[A  iourneyman  is  not  liable  to  the  penalty  of  5  EL  c*  4.  4  B.  M.  2449. 
Qu.  Whether  the  master  who  employs  him  is  not  liable.] 

[By  17  O.  3.  c.  33.  dyers  in  Middlesex,  E!ssex,  Surry,  and  Kent,  may  em- 
ploy journeymen  who  have  not  served  apprenticeships.] 

[By  17  G.  3.  c.  55.  so  may  all  hatters,] 

[By  St.  18  G.  2.  c.  33.  carts  in  London  may  be  drawn  with  three  horses, 
and  the  wheels  of  six  inches  broad  may  be  bound  with  iron,  and  the  name 
of  the  owner  shall  be  on  every  cart,  on  pain  of  40s.  on  the  driver.] 

[By  29  G.  3.  c*  26.  s.  16,  17.  no  hawker  can  expose  goods  to  sale  in  any 
part  of  a  market-town,  but  the  public  market-place.     Vide  4  T.  R.  273.J 

(D6.)  Who  not 

[But  the  St.  Eliz.  4.  docs  not  extend  to  employments  which  do  not  require 
skill  ;  as,  to  a  pippin-monger,  or  coster-monger.  R.  2  B41I.  190.  1  RoU  10^ 
Dub.  Sal.  611.     1  Vent.  326.  346.     2  L,ev.  206.] 

Or,  a  hemp-dresser,  wool-comber.     R.  Cro.  Car.  499.     Sal.  611, 

Gardener.     1  Vent.  326.     2  Bui.  191. 

(Nor  the  employment  as  a  journcynian.     4  JJurr.  2449.^ 
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So,  he  fs  not  within  the  statute,  if  be  lerred  seren  ye^n  M  tin  apprentice) 
though  never  bound  by  indenture*     Sal*  615* 

[Or,  if  he  senred  part  of  the  time  as  an  apprentice,  lind  the  r^al  as  A  jour>- 
neymao.     3  Keb*  400.] 

Or  served  seven  years  oat  of  th6  kingdom,  if  bound  by  indenture.  R.  f 
Sal.  67. 

If  a  wife  has  assisted  her  husband  in  his  trade  seven  years,  she  may  ose  it 
after  his  death.     Sho.  242. 

[Working  at  a  trade  for  seven  years  qualifies,     i  Wils.  168*] 

[Service  by  an  apprentice  with  a  second  master  of  the  same  trade,  as  and 
by  consent  of  the  first,  qualifies.     3  T.  R.  SOS.] 

[Query,  as  to  a  capitalist  trading  without  manual  interference.  15  East, 
161.] 

If  the  master,  to  whom  the  apprentice  served,  used  such  trade,  though  an- 
other trade  was  his  principal ;  as,  if  a  mercer  sells  hats,  his  apprentice  shall 
use  the  trade  of  an  hatter.     Sho.  343. 

So,  it  does  not  extend  to  him  who  uses  a  trade  for  his  private  family ;  as, 
if  he  has  in  his  house  any  one  who  acts  as  a  brewer,  baker,  tailor,  &c.  for 
his  private  use.  R.  8  Co.  129.  b.  R.  11  Co.  54.  a.  Cro.  Car.  499.  Ace. 
Garth.  163. 

So,  the  statute  does  not  abrogate  the  particular  custom  of  a  town,  &c. ; 
as,  that  the  widow  of  a  trader  shall  use  the  trade  of  her  husband,  6zc.  Carth. 
163. 

(D  7.)  Remedy  against  the  offender. 

By  the  st.  5  Eliz.  4.  all  penalties  in  that  act,  not  otherwise  disposed  of, 
shall  be,  one  moiety  to  the  king,  the  other  to  such  as  will  sue  for  the  [*]same 
in  the  queen's  courts  of  record,  or  before  justices  of  .oyer  and  terminer,  or 
any  other  justice,  by  action  of  debt,  information,  or  otherwise  :  and  the  said 
justices,  or  any  two,  (one  being  of  the  quorum),  and  mayors,  &c.  of  corpora- 
tions, may  hear  and  determine  all  offences  against  the  said  statute,  on  an  in- 
dictment in  the  sessions  of  the  peace,  or  an  information,  &c. 

Provided,  all  amerciaments,  fines,  forfeitures  for  any  offences  in  this  act, 
within  a  city  or  corporation,  shall  be  levied,  &c.  by  such  person  within  the 
city,  &c.  as  shall  be  appointed  by  the  mayor,  &c.  to  the  use  of  the  city,  &C*. 
in  such  manner  as  any  other  amerciaments,  &c.  have  been  used  to  be  levied, 
&c.  by  reason  of  any  grant  or  charter,  d:c.  to  the  same  city,  &c. 

And  therefore  an  indictment  lies  for  using  a  trade  contrary  to  the  statute. 

Or  debt,  or  information  ^la  /am,  &c.     [Vide  Cowp*  369.] 

And  an  indictment  or  information  lies  in  the  sessions  of  the  city,  borough, 
&c.  as  well  as  of  the  county;  though  by  the  st.  31  El.  5.  suits  for  using  ao 
art  wherein  not  brought  up,  &c.  shall  be  in  the  quarter  sessions  of  the  peace, 
or  assizes  of  the  county  where  the  offence  committed,  or  leet,  &c. ;  for  it  is 
added,  and  not  elsewhere  out  of  the  said  county.  R.  3  Keb.  403.  R.  Sal. 
370.     Mod.  Ca.  220. 

And  an  information  qui  tam^  &c.  lies,  though  the  forfeiture  be  given  to 
the  corporation  ;  for  that  only  shall  be  intended  of  the  ktng^s  part.  R.  Cro. 
Car.  316. 

But  debt  does  not  lie  upon  this  statute  in  the  courts  of  Westminster,  un- 
less the  offence  was  in  Middlesex.  R.  Hob.  1 84.  But  Mo.  886.  reports 
the  same  case  cent.     Scmb.  ace.  Sti.  333.     Vide  Action  upon  Statute,  (D). 

So,  the  indictment,  &c.  is  not  sufficient,  if  it  does  notaHege  that  the  trade 
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was  Qsed,  5  EK  R*  Pah  S28.  SaL  611.  Semb.  coDt  (  for  the  conrt  ma/ 
take  notice  that  it  is  an  antient  trade*     2  Roh  376. 

If  it  be  a  trade  named  in  the  str  5  EU  4.  it  shall  be  intended  then  used, 
though  not  so  alleged.     4  Mod*  145,  6. 

Who  may  take  or  shall  be  bound  apprentices,  and  how  punished  or  dis- 
charged, vide  in  Justices  of  Peace,  (B  53,  &c.) 

Yide  more  concerning  trade,  in  Action  on  the  Case  for  Deceipt^  (A  7.) — 
By-Law,  (6  3*-^  3.)^Lonaon,  (N  6,  &c.) — Merchant.— ^-Navigation,  (I 
1,  &c.) — Prerogative,  (D  38.)-^  Scotland,  (D  7.) 

TRANSPOSITION  OF  WORDS. 

Vide  Parous,  (A. 21.) 

TRAVERSE- 

Vide  Indictment,  (L).— Justices  or  Ppack,  (D  13.) — Plsaper,  (G  I,  dctf? 
17,  &c.) — Prerogative,  (D  83,  84.)— Sewers,  (G).   .  ^ 

t*]TREASON. 

Vide  AdHIralty,  (E  2.)— rCopvHOLD,  (M  KV— PoArEiTURE,  (B  1,^2,  3.) 
— Justices,  (K  1,  &c. — L  1,  &c. — N  1. — K  1.— 3  Y  4.)— Justices  o? 
Peace,  (B  2«) — Parliament,  (L  28.) — TestmoionEi  (A  3«)-— Utlaoart, 
(D  1.) 

TREASURE  TROVE. 

Vide  Officer,  (G  9.)— Waife,  (G). 

treasurer. 

LOKD  BIOR   TREASURKR.      Vide   CoURTS,    (D    8.)— JoSTICBS,  (K  8.)—- Of* 
FICER,  (E  1  i) 

r 

Treasurer  or  a  coi^nty.    Vide  Justice^  or  Peace,  (B  70.) 

TREES. 

Vide  Birns,  (H.)  CoPTHOiD,  (K  7*) 

TRESPASS. 

(A)  TRESPASS ;  WHAT  SHALL  BE. 

(A  L)  To  ffoods  aod  chattels,  p.  490« 
TA  2.)  To  lands  and  tenements,  p.  490. 
(as.)  General  wrong,  p.  49L 

(B)  BY  WHOM  IT  LIES. 

(B  1.)  Trespass  mare  clausum /regit  p.  492. 

(B  2.)  What  shall  be  a  sufficient  possession,  p.  493%  • 


(507) 

3.^  Whatnot,  p. 493. 
^B  4.)  What  sufficient  for  goods,  p.  494. 
(B  5.)  General  trespass ;  b^  whom  it  lies.  p.  493* 

(C)  AGAINST  WHOM  IT  LIES. 

(C  I.)  Trespass  quare  ckmsum /regit  p.  496. 
(C  2.)  What  act  makes  a  man  a  trespasser  ab  initio 
p.  498^ 

[(D)  WHEN  TRESPASS  DOBS  NOT  LIE.]  p.  500. 
[(E)  COSTS,  &C-]  p.  503. 

[*](A)  TRESPASS,  WHAT  SHALL  BE. 
(A  1 .)  To  goods  and  chattels. 

Trespass  is  a  wrong  done  to  the  person^  to  the  goods  and  chattels,  or  to  the 
lands  and  tenements  of  another  man. 

Trespass  to  the  person  may  be  by  menace,  assault,  battery,  or  noayhem* 
or  which  vide  in  Battery,  (A— B— C— D— E). 

Or,  by  false  imprisonment.     Of  which  vide  in  Imprisonment,  (L  3.) 

It  will  be  a  trespass  done  to  another,  if  a  man  wrongfully  takes  the  goods 
rind  chattels  of  another  ;  as  if  he  takes  his  horse,  ox,  or  other  cattle,  or  lire 
chattel.     F.  N.  B.  87.  M. 

[Trespass  lies  for  assaulting,  beating,  and  wounding  plaiotiff^s  mare* 
Bar:  es,  452.] 

bo,  if  he  takes  his  furnitare^  or  other  dead  chattel. 

As,  it  lies  denavi  abducta*     F.  N.  B.  87.  L 

So,  if  he  takes  cajttle  or  goods  that  belong  or  have  relation  to  another 
thing;  as,  it  lies  dejndlis  espervor*  suerum  in  tali  bosco  suo  nidifican%  F^  N« 
B. 86.  L. 

Of  doves  taken  out  of  his  dove-house.     F.  N.  B.  88. 1. 

Dt  ieporibus^  phasianis^perdicibusy  atmcnlisj  ^c,  in  warrennOy  vel  ch^if^ 
suo  captis  et  asportatis.     F.  N.  B.  86.  M.  87.  A. 

Deferis  inparco  suo  captis  et  asportatism     F.  N.  B.  87.  A. 

But  this  seems  to  be  by  the  st.  W.  1.  20.     2  Rol.  550. 1.  46, 

Of  fish  taken.     5  Co.  34.  a.     Playter. 

So,  it  lies  di  uxore  abducta  cum  vonis  viri.     F.  N.  B.  89.  O* 

Of  a  servant  taken  away,  cum  bonis  magistri.     2  Rol.  55\.  K  34* 

So,  it  lies  of  charters  taken>  thppgh  they  concern  the  freehold  or  inherit 
fance. 

Of  a  bond  or  other  writing  takent     2  Rol,  557.  h  40. 

So,  it  lies  of  100  shillings  of  his  money  in  pecunia  numerata.  F.  N?  B, 
87.  M. 

Of  timber.    F.  N.  B.  87.  D. 

So,  de  catallis  felon,  taken  by  the  sheriff.     P.  N.  B.  9 1 .  F. 

Of  goods  wrecked  taken  before  seizure*    F.  N.  B.  91.  D. 

Of  goods  waived  or  strayed,  before  seizure.     F.  N.  B.  91 .  B. 

(_So,  working  an  estray,  although  the  original  taking  was  l^twful.  B.  R. 
M.  26  Geo.  3.     1  T.  R.  IS.] 

So,  trespass  lies  for  an  unlawful  distress  of  goods.    F«  N.  B.  90.  B . 
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For  goods  taken  till  tie  make  fine,  release,  &e.     F«  N.  B.  87.  C 
For  goods  destroyed  ;  as,  a  mill-stone  broken*     F.  N.  B.  88.  L. 
Sheep   driven  bj  a  dog,  ita  quod  deteriorate  sunt.     ¥•  N*  B.  89.  L« 
Hogs  driven  ita  quodinierieruntp     ¥•  N«  6«  89.  Lt 
Of  bay  or  other  goods  burnt.     F.  N.  B.  88.  N. 
Vestment  spoiled  by  throwing  wine  upon  it.     R*  Noy,  48. 

(A  2.)  To  lands  and  tenements. 

It  will  be  a  trespass,  if  a  man  wrongfally  enters  the  house,  lands,  or  teiie- 
mentsof  another  without  his  consent ;  and  therefore  trespass  lies  de  doma 
sua  fracta.     F.  N.  B.  87.  D. 

r*]For  entering  messuagium  sive  tenemenium.     Str.  89  K 

iDe  clauso  suofracto.     F.  N.  B.88.  K.  9K  L 

So,  a  trespass  may  be  to  lands  or  tenements  by  entry  into  his  possemon. 

F.  N.  B.  92.  A.  B.     2  Rol.  555.  X. 

By  treading  down,  spoiling,  eating,  &c.  his  hay  or  corn.     F.  N.  B.  87« 

G.  88.  K. 

By  cutting  down  trees,  &c.     F.  N.  B.  87.  G. 

By  hunting  in  his  close*    F.  N.  B«  87.  A. 

By  breaking  ditches  or  hedges.     F.  N.  B.  90.  K* 

By  throwing  down  or  disturbing  the  setting  up  of  his  fold.  F.  N«  B. 
91.  H. 

By  breaking  up  a  pond.     F.  N.  B.  8T.  L. 

Sof  if  a  man  enters  and  does  damage  to  another,  though  he  does  not  keep 
the  possession  \  as,  trespass  lies  qiuire  domum  vel  clatiaumfregUm 

So,  trespass  lies  for  a  wrong  to  lands  contrary  to  a  trust  reposed  in  him ; 
as,  if  a  lessee  at  will  cuts  down  timber,  or  commits  voluntary  waste*  Co« 
L.  57.  a.    R.  Sav.  84* 

So,  trespass  lies  for  a  wrong  to  his  liberty  or  privilege  in  land ;  as,  f  iiare 
toarrennam  ipsius  A.  intravit^  ir  sine  licentia  fugavit^  et  hpQres^  cuniculoSf 
phasianos^  seuperdices  cepit  et  asportavil.     F*  N.  B.  86.  M* 

Qxtod  separalem  vel  liberam  piscariam  suamfregit,  et  piscatus  ett^  ^c,  R. 
Skin..  342.  4  Mod.  186.  F.  N.  B.  87.  G*  |  Vide  Coolidge  v*  Williams,  4 
Mass.  Rep.  144.  \   Vide  Piscary,  (A). 

[If  a  person  keeps  goods  distrained  in  the  house  longer  than  the  time  di- 
rected, he  is  a  trespasser  for  the  rest  of  the  time*  Str*  717.  Ld*  Raynu 
1424.] 

[Trespass  lies  against  a  landlord,  who  on  making  a  distress  for  rent,  turn* 
ed  the  plaintiff's  family  out  of  possession,  and  kept  the  premises  on  which  he 
bad  impounded  the  distress.     B.  R.  H.  41  Geo.  3*     1  East,  139.] 

(A3.)  General  wrong. 

So,  trespass  lies  for  a  general  wrong  to  another ;  as,  if  a  man  takes  the 
servant  of  another  out  of  his  service,  and  keeps  him.  R«  3  Rol*  556. 1.  15* 
F.  N.  B.  91.1. 

If  A.  rescues  a  man  out  of  the  hands  of  an  officer  wha  arrested  him  lor 
me ;  for  he  was  my  servant  for  such  purpose.  R.  3  Rol*  556*  I*  25*  Hob. 
1 80. 

If  he  builds  a  tolbooth  upon  my  land,  without  saying,  clausum  fregii.  R« 
2Cro.  122. 

So,  if  a  miller  takes  toll  of  him,  who  ought  to  be  free  of  toll }  tot  it  if 
tantamount  to  having  taken  bis  com*    S  Rol*  556*  1*  10« 
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If  he  beats  the  servant  of  him  who  ought  to  have  to]],  and  obstructs  hts 
taking  of  toll.     R.  2  Cro.  ]2^. 

So,  trespass  lies  for  talcing  a  son  and  heir  and  marrying  him,  or  a  daughter^ 
and  heiress.     F.  N.  B.  90.  H. 

Of  a  canon  or  monk  out  of  a  religious  bouse.     F.  N.  B.  90.  G. 

Of  a  prisoner  taken  in  war,  or  of  a  villein.     F.  N.  B.  88.  A.  9 1  •  E* 

[*](B)  BY  WHOM  IT  LIES. 
(B  1.)  Trespass  guar e  clausum /regit. 

Trespass,  quare  domum,  or  clansum /regit,  lies  hy  him  who  has  the  po8<> 
session  of  an  estate  of  freehold  or  inheritance,  or  by  lease  for  years,  or  at 
will.     2  Rol.  551. 1.  47.  54.     Vide  post,  (C  1.~D.) 

So,  tenant  at  will  may  have  trespass  against  him  who  ousts  him.     Semb« 

2  Rol.  551.1.45. 

So,  tenant  by  sufierance  may  maintain  trespass  against  a  stranger.  2  RoU 
351.  1.42. 

[By  the  owner  of  the  soil,  for  erecting  a  stall  in  a  market.     Str»  1338* 
Wilson,  107.] 

So,  it  lies  by  him  who  has  only  vesturam  terror.  Co.  L.  4«  b.  R.  IVf  o* 
302.      {  Vide  Stewart  v.  Doughty,  9  Johns.  Rep.  108.  Per  Keict,  Ch.  J.  | 

[A  demised  to  B.  the  milk  of  twenty-two  cows  to  be  provided  by  A»,  and 
io  be  fed  at  A*^s  expense  on  certain  closes  belonging  to  A*  ;  A.  covenanting 
that  B.  might  curn  out  a  mare,  and  that  no  other  cattle  should  be  depasture? 
there  :  it  was  holden  that  the  separate  herbage  and  feeding  of  those  closes 
passed  to  B.,  and  that  B.  might  maintain  trespass  against  any  one  infringing 
bis  right.     B.  R.  T.  5  T.  B.  329.] 

Or,  herbagium  terra.     Co.  L.  4.  b.     2  Rol.  549.  I.  30.     Df .  285.  Cont* 

3  Leo.  213.     R.  ace.  Cro.  £1.  421.      }  Vide  Stewart  v.  Doughty,  9  Johns* 
Rep.  108.  Per  Kent,  Ch.  J.  | 

So,  by  a  lessee  of  the  pasture  of  such  a  close*  R.  2  Rol.  549. 1.  25.  Mo« 
S02. 

By  a  gr^tntee  of  underwood,  though  the  soil  does  not  thereby  pass.  R.  Cro« 
El.  413.     Mo.  35^. 

By  a  giantee  or  lessee  of  the  king  de  exitibus  of  one  putlawed.  3  Leo« 
213.     Mo.  302. 

But  a  commoner  shall  not  have  trespass  quare  clausum  /regit.  Cro*  El* 
461. 

Nor,  he  who  has  a  warren  in  land.     Ibid* 

[But  it  lies  by  a  freehold-tenant  in  a  manor,  for  digging  turf  in  his  turbary, 
where  he  has  an  exclusive  right  to  the  turf,  though  not  to  the  feeding  on  it ; 
not  if  he  had  only  common  of  turbary.     3  B.  JVf.  1824.] 

[An  entry  by  the  sheriflf  under  a  Ji.  /a.  ;  sale  of  goods,  and  keeping 
possession  till  after  the  return  of  the  writ,  is  one  trespass  only.  1  Mars*  17f 
5  Taunt*  1 98»J 

{.Trespass  will  lie  by  the  owner  of  the  fee  of  a  highway,  for  the  exclu* 
sive  appropriation  of  the  soil,  by  another.  Cortelyou  v.  Van  Brundt,  3 
Johns*  Kejp.  357.  Vide  Perley  p.  Chandler,  6  Mass.  Rep.  454*  Pcckr, 
Smith,  1  Conn.  Rep.  103. 

So,  a  tenant  for  years,  who  is  entitled  to  emblements  after  he  has  quitted 
the  premises,  may  n^iintain  trespass.     Stewart  p.  Doughty,  9  Johns*   Rep* 
108.     Stullz  ©*  Dickey,  5  Binn.  285. 
'    So,  the  grantee  of  trees  and  timber  growing  in  a  close,  may  maintain  tres* 
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pass  qua.  clau.  frtg*  against  th«  owner  of  the  soil,  for  cutting  down  the 
trees.     Clap  v.  Draper,  4  Mass.  Rep.  266. 

A  gaardian  in  socage  may  maintain  trespass  in  bis  own  name.  'Bjme  v. 
Van  Hoesen,  5  Johns.  Rep.  66. 

A  tenant  at  sufferance,  or  a  mere  trespasser,  cannot  maintain  trespass 
against  the  landlord,  or.one  who  has  the  right  of  possession,  though  he  be 
violently  turned  out  of  possession.  Wilder.  Cantillon,  1  Johns.  Cas.  133. 
Hyatt  9.  Wood,  4  Johns.  Rep.  150.     Ives  v.  Ives,  13  Johns.  Rep.  335* 

Nor  can  a  lessor  maintain  trespass  against  a  stranger,  while  there  is  a 
tenant  in  possession  ; — ^This  action  can  be  maintained  only  by  him  who 
has  the  actual  possession.  Campbell  v.  Arnold,  1  Johns.  Rep.  511. 
Torrencei?.  Irwin,  2  Yeates,  210. 

Nor  wiH  trespass  lie  by  the  lessor  against  a  sub>tenant  of  his  lessee,  for 
a  trespass  committed  during  the  term.  Tobey  v.  Webster,  3  Johns.  Rep. 
468. 

Nor  will  it  lie  by  the  assignor  of  an  interest  in  a  crop  growing  on  the 
land  of  another ;  the  action  should  be  brought  by  the  assignee.  Carter  v. 
Janrisy  9  Johns.  Rep.  1 43.  | 

(B  3.)  What  shall  be  a  sufficient  possession. 

If  a  man  has  possession  only  as  lessee  for  years,  or  at  will,  it  is  sufficient 
to  maintain  trespass  against  a  wrong-doer.  2Rol.  551.1.47.  54.  Vide 
ante,  (B  1.)  ■ 

[Bare  possession  is  sufficient  to  maintain  trespass.  1  East,  244.  4 
Taunt.  547.]      |  Vide  Cutts  v.  Spring,  15  Mass.  Rep.  135. 

But  the  plaintiff  must  have  actual  possession,  to  enable  him  to  main- 
tain  trespass  quart  clausum  frtgiU  Stuyvesant  i;.  Tompkins,  9  Johns. 
Rep.  61.  Campbell  V.  Arnoid,  1  Johns.  Rep.  511.'  Shenk  v.  Mundorf, 
2  Browne,  106. 

Or,  he  must  shew,  that  he  is  entitled  to  the  remainder  or  reversion  ;  or 
if  the  premises  are  vacant,  that  he  has  a  legal  title.  Wickham  v.  Freeman, 
13  Johns.  Rep.  183. 

Vacant,  or  wild  and  uncultiTafed  lands  are  excepted  from  the  operation 
of  the  common  law  rule,  that  in  qua.  clau.  frtg.  the  plaintiff  must  be  in  the 
actual  possession.     Mather  v.  Trinity  Church,  3  Serg.  &  Rawie,  513.  j 

So,  if  a  stranger  does  a  trespass  to  a  lessee  at  will,  which  prejudices  the 
land,  the  lessor  may  hate  trespass  against  him  for  the  damage  to  the  land  ; 
for  the  possession  of  the  lessee  in  his  possessiont  2  Rol.  551. 1.  49.  {  Starr 
T.Jackson,  11  Mass.  Rep.  519.  | 

So,  if  a  lessee  at  will  commits  voluntary  waste,  the  lessor  may  maintain 
r*]trespass  against  him  ;  for  that  amounts  to  a  determination  of  the  will. 
Co.  L.  57.  a.  1  Rol.  860. 1.  50.  |  Vide  Treat  v.  Peck,  5  Conn.  Rep. 
—  MS.  Starr  r.  Jackson;  11  Mass.  Rep.  519.  Phillips  r.  Covert,  7 
Johns.  Rep.  1 .     Suffem  v.  Townsend,  9  Johns.  Rep.  35.  } 

If  he  dies,  and  his  heir  enters,  the  lessor  shall  have  trespass'  against  him 
before  entry.     Co.  L.  62.  b.     Cart.  56, 7. 

So,  a  copyholder  who  is  only  tenant  at  will,  shall  have  trespass  for  trees 
cut  upon  his  land.     2  Rol.  551. 1.  50. 

So,  an  intruder  upon  the  king's  possession  may  maintain  trespass.     Al.  7. 

So,  a  disseisee  shall  have  trespass  against  a  disseisor,  without  re-entry,  for 
the  first  entry ;  for  the  disseisee  was  then  in  possession.  2  Rol.  553. 1.  50* 
Co.  L.  257.  a. 
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So,  if  bis  estate  determiDes,  whereby  be  cannot  re-enter  ;.  as,  if  he  was 
texiAXitper  aiUer  vie^  &c.  he  shall  have  trespass  for  the  whole  time  with  a  can* 
tinuanSo  against  the  disseisor.     3  Rol.  550.  \.  15.  30. 

So,  if  a  disseisee  re-enters,  he  shall  afterwards  have  trespass  against  the 
disseisor  with  a  eontinuando  for  the  wholis  time  of  bis  possession.  2  Rol. 
550. 1.  10.  554.  1.  35.     Co.  L.  357.  a. 

Or,  against  a  stranger  for  a  trespass  done  during  the  disseisin ;  for  by  re- 
entry he  revests  the  possession  in  himself  ai  mi/to»     3  Rol.  554.  U  39. 

So,  against  a  lessee,  donee,  or  feoffee  of  the  disseisor.  H.  3  Rol.  554. 1. 
45.     Cent,  'll  Co.  51.     R.  Mo.  461. 

[One  in  possession  of  glebe  land  under  a  lease  void  by  the  st.  5  Eli;;,  c.  30. 
by  reason  of  the  rector's  non  residence,  may  maintain  trespass  against  a 
wroi^-doer.     B.  R.  H.     1  East,  344.] 

If  a  man  sells  his  land,  he  shall  have  trespass  for  a  wrong  done  before. 
3  Ro}.  5G9.  1.  30. 

(B  3.)  What  not. 

Bat  a  plaintiff  cannot  maintain  trespass  ^uare  clausum  /regit,  if  he  has  not 
actual  possession  ;  though  he  has  the  freehold  in  law  ;  as,  an  heir  shall  not 
have  trespass  against  an  abator.     3  Rol.  553. 1.  45. 

[Or,  unless  he  has  the  exclusive  possession ;  and  therefore  it  will  not  lie 
for  entering  into  a  pew ;  because  the  possession  of  the  church  is  in  the  par- 
son.    1  T.  R.  430.] 

If  a  wife,  tenant  for  life,  leases  for  years  and  dies,  the  reversioner  shall  not 
have  trespass  against  the  lessee  before  entry. 

Nor,  the  heir,  if  an  husband,  seised  in  right  of  bis  wife,  leases,  and  then 
the  wife  dies.     3  Rol.  553. 1.  3. 

So,  if  the  heir  enters  upon  an  abator,  he  shall  not  have  trespass  against 
him,  for  the  wrong  before.     3  Rol.  554.  I.  17. 

So,  a  disseisee  shall  not  have  trespass  against  a  disseisor  for  the  continu- 
ance in  possession,  before  bis  reentry,  except  when  his  estate  is  determined, 
so  that  he  cannot  re-enter.     3  Rol.  550.  i.  7.  553.  1.  53. 

Though  his  entry  be  tolled  by  his  own  act.     3  Rol.  550.  I.  35.  30. 

So,  before  re-entry  a  disseisee  shall  not  have  trespass  against  A.  for  a 
wrong  done  after  the  disseisin.     3  Rol.  564.  1.  3.  ^ 

So,  a  bargainee  shall  not  have  trespass  before  entry,  though  the  possession 
is  transferred  to  him  by  the  statute.     Cart.  G6, 

[*](B4.)  What  sufficient  for  goods. 

.  So,  not  only  he  who  has  the  property,  but  also  he  who  has  the  possession 
of  goods,  shall  maintain  trespass  for  the  goods  ;  as,  if  a  man  has  cattle  to 
agist,  he  shall  have  trespass  against  him  who  takes  them*    3  Rol.  551.  1.  35. 

[Possession,  either  in  fact  or  in  law,  is  essential.     1  T.  R.  475«J 
{  And  where  the  plaintiff  is  not  in  possession  he  must  prove  property  in 
faimself.     Carter  v.  Simpson,  7  Johns.  Rep.  535.  Bird  v.  Clark,  3  Day, 
373. 

The  bare  possession  of  chattels  is  sufficient  to  maintain  trespass  against  a 
wrong  doer.  Hoyt  v.  Gclston,  1 3  Johns.  Rep.  141'.  Gelston  v.  Hoyt.  Ibid. 
56 1 .  m  error.  | 

So,  a  lessee  of  cattle  for  a  year,  for  composting  his  land,  shall  have  trespass 
against  a  stranger.     3  Rol.  551.  I.  30. 

Or,  against  the  lessor  himself,  if  he  takes  the*  cattle  within  the  year.  3 
Rol.  551.1.  33, 
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{  But  whefe  cattle  are  leased  for  a  year,  the  lessor  c&niiot  fnaintain  trca- 
ftass  against  a  person  for  taking  them  oat  of  the  possession  of  the  lessee* 
^l^utman  v.  Wyley,  8  John?.  Rep.  337.  2d.  edit.  \ 

So,  a  bailee  of  goods  awarded.     2  Rol.  551. 1.  31* 

So,  a  bailee  of  goods  pledged  to  him,  if  a  stronger  takes  them.  20  H.  7i 
I.  a.  ' 

So,  if  a  stray  in  the  manor  of  B.  be  taken  irithin  a  year,  l?y  a  stmpger,  B. 
ihall  have  trespass.     20  H.  7.  1. 

So,  if  a  man  takes  the  geods  of  B»  who  ailervirards  grants  them  to  another^ 
2^et  B.  after  the  grant,  shall  have  trespi^ss  for  theni.     2  Rol.  557. 1.  52« 

[To  entitle  4  man  to  bring  trespass,  he  must,  at  the  time  when  the  act  was 
done,  which  constitutes  the  trespass,  either  have  the  actual  possession  in  bim, 
of  the  thing  which  is  the  object  of  the  trespass ;  or  h^  must  have  a  coDStruc- 
ihre  possession  in  respect  of  the  right  being  actiiaUy  rested  in  bini ;  as,  in  th^ 
case  of  an  ^stray  or  wreck,  before  seizure  by  the  lord.     1  T.  R.  430.] 

{  Putmai)  v*  Wyley,  ui  supra.  William^  v*  Lewis,  3  Day,  498.  Burrowt 
t>.  Stoddard,  3  Conn.  Kep.  160.  } 

[So,  the  executor  has  a  constructive  possession  from  the  testator^s  death. 
Ibid.] 

[But  trespass  will  not  lie,  by  the  assignees  of  a  bankrupt,  against  a  sheriff 
for  taking  the  goods  of  a  bankrupt  in  execution  after  an  act  of  bankruptcy, 
arid  before  the  issuing  of  the  commission,  and  after  a  provisional  assign- 
ment, and  notice  from  the  provisional  assignees  not  to  sell.    Id.  475.] 

[A.  having  let  his  house  ready  furnished  to  B.,  cannot  maintain  trespass 
^gainst  the  Sheriff  for  taking  the  furniture  under  an  execution  against  B* ; 
ihough  notice  were  given  that  the  goods  belonged  to  A.,  A.  hot  having  the 
possession,  trover  was  the  proper  action.     B.  R.  M.  4  T.  R.  489.^ 

If  a  man  sells  goods  at  London  to  A.  in  York,  A.  shall  have  trespass  before 
actual  taking ;  for  the  possession  is  immediately  in  him.     Latch,  214. 
'    So,  an  executor  shall  have  trespass  for  the  goods  of  his  testator,  though 
he  does  not  say  that  they  were  taken  out  ^.  his  cqstody  ;  for  the  possession 
upon  the  death  of  his  testator  is  vested  in  him.     Per  two  J.  2  Cro.  1 13. 
So,  trespass  lies  for  goods  taken  after  deUvery  by  replevin.     2  Rol.   569. 

'    Or,  after  retaking  by  the  owner.     2  |loI.  569. 1.  25. 

Or,  after  his  lease,  or  interest,  determined.     2  Rol.  5B9. 1.  S(L 

If  trespass  be  done  to  goods  in  the  hands  of  a  bailee,  trespass  lies  by  the 
^ilee.     2  Rol.  551.  I.  3T.      {  Vide  Cowing  t?.  Snow,  11  Mass.  Rep*  415« 

But  it  seems,  that  where  a  sheriff  has  attached  personal  property  on 
mesne  process^  and  has  delivered  it  to  another  for  safe  keeping,  such  person 
is  the  mere  servant  of  the  officer,  and  cannot  maintain  trespass  ior  any 
tiolationof  the  possession.  Ludden  v.  Leavitt,  9  Mass.  R^  104.  War- 
ren t.  Leland,  9  Mass.  Rep.  265.  Perley  'v.  Foster,  9  Mass.  Rep.  1  IS, 
But  vide  conira,  Burrows:?.  Stoddard,  3  Conn.  Repl  160.  } 

r*]  And  also  by  the  bailor,  and  he,  who  first  recovers,  shall  have  the  dama- 
ges.    2  Rol.  569. 1.  22.  •        * 

So,  trespass  lies  by  a  sheriff  for  taking  goods  in  his  hands  upon  execution 
before  sale. 

j  So,  also,  they  be  taken  on  mesne  process.     Vide  Ladd   v.  North,  2 
Mass.  Rep.  514.     Gibbsv.  Chase,  10  Mass.  Rep.  125.  | 

Though  the  taking  be  by  the  defendant  himself  against  whom  the  execu- 
tion was.     R.  Cro.  El.  639.  ^  ^     .  '       '      ^'     * 
^    C*495]                .... 


So,  trespass  lies  for  the  master  of  a  ship,  who  had  the  possession  and  was 
taken  for  the  voyage,  for  a  detainer  of  it.    B*  1  Sah  \\. 

So,  trespass  lies  for  goods  taken ;  though  they  are  afterwards  altered  in 
form. 

(B  5.)  GeQeral  trespass ;  by  whom  it  lies. 

So,  trespass  lies  bj  the  party  to  whom  the  wrong  is  done. 

fTrespasB  and  false  imprisonment  Ues  in  ^ngland,  by  a  native  of  Minorca 
against  the  governor  of  that  island,  for  an  injury  of  that  nature  committed 
there.     Cowp.  476.] 

[So,  by  one  hurt  by  the  accidental  going  off  of  a  gun.  T.  10  Geo.  Sir. 
596.] 

Though  the  damage  to  him  be  only  by  consequence ;  as,  it  lies  by  an  hus- 
band alone  for  the  battery  or  threatening  of  his  wife,  j^er  ftiod  consortium 
amisit^OT  negotia  infecta  reman.^  &c*     Vide  in  Battery,  (A). 

[So,  A.  throws  a  squib  among  the  people  at  a  market,  it  lights  near  B* 
who  throws  it  from  him,  C.  does  the  same,  and  it  strikes  D.  and  puts  out  his 
eye*  D«  has  trespass  vi  et  armis  against  A.  J^lackstone  J«  contra.  3  Wils. 
403.     2  Bl.  892.] 

[Trespass  vi  et  armis  lies  against  a  defendant  for  driving  his  cart  so  furi- 
ously, that  it  was  driven  with  great  force  against  the  plaintiff's  carriage,  and 
overturned  and  damaged  it.     B.  R.  T.     5  T.  H.  648.,] 

[Trespass,  and  not  case,  lies  for  a  servant's  wilfully  driving  against  and 
injuring  another's  carriage.     B.  R.  M.     6  T.  R.  125.] 

[An  action  on  the  case,  and  not  an  action  of  trespass,  is  the  proper 
remedy  for  an  injury  done  to  the  plaintiff's  carriage  by  the  servant  of  the 
defendant's  negligently  driving  his  master's  carriage  against  it.  C.  p.  2  H. 
Bl.  442.] 

[If  A.  wilfully  run  his  vessel  against  B.'s,  and  damage  ensue,  B.  may 
bring  trespass  ;  but  if  A.  so  negligeiUly  steer  his  vessel  that  it  runs  foul  of 
B.'s,  then  case  is  the  proper  action.  B.  R.  8  T.  R.  188.]  {  Vide  Gates  r. 
Miles,  3  Conn.  Rep.  64.  | 

[A.  declared  in  case  against  B.  for  sinking  his  boat,  and  after  averring  a 
non-feasance  in  B.  as  the  cause,  stated  him  to  have .  acted  with  great  force 
and  violence  in  accomplishing  the  injury  ;  A.  recovered,  and  on  error 
brought  because  the  action  should  have  been  trespass  and  not  case,  and  be- 
cause the  two  actions  were  mixed,  the  court  referred  the  concluding  ex^ 
pressions  to  the  non-feasance  first  stated,  and  held  the  declaration  sufficient 
to  support  the  judgment.     Ex.  Ch.  1  Bos.  &  Pull.  472.] 

[A  master  is  not  liable  in  trespass  for  the  wilful  act  of  his  servant,  tlie 
trespass  being  the  servant's,  and  not  the  master's.     B.  R.  M.'l  East,  106.] 

[Where  one  accidentally  drove  his  carriage  against  another's,  the  remedy 
is  trespass  and  not  case,  the  injury  being  immediate  from  the  act  done.  B. 
Jl.  E.     3  East,  593.] 

[*]So,  it  lies  for  the  battery  of  a  servant,  per  quod  serzitium  amisiU 

So,  it  lies  by  a  master  for  the  battery  of  his  servant,  per  quodj  &c.  after 
the  death  of  the  servant.     2  Rol.  56S.  I.  42.  ... 

By  an  husband  after  the  death  of  his  wif<^,  for  taking  away  his  wife  with 
the  goods  of  her  husband.     2  Rol.  669.  |.  1 2. 

Or,  after  a  divorce.     2  Rol.  569.  I.  10. 

fit  lies  for  procuring  by  awe,  fear,  and  influence,  contrary  to  his  own  in- 
clination, a  sovereign,  independent,  and  absolute  foreign  prince,  to  imprisoh 
the  plaintiff.     2  BL  1055.1 
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[By  a  woman  for  an  assault  by  defendant  to  whom  she  was  married,  if  she 
proves  a  former  marriage  to  one  alive  at  the  time  of  second  marriage.    Str. 

79.]  ^ 

So,  by  the  st.  4  Ed.  3.  7.  an  executor  or  admmistrator  shaH  have  trespass 
ibr  a  prejudice  to  the  property  of  the  testator.  Vide  in  Administration, 
(B13.) 

And  by  the  st.  25  Ed.  3.  5.  the  executor  of  an  executor. 

But  trespass  does  not  lie  for  a  battery,  &c.  to  the  person  of  a  testator,  by 
bis  executor  or  administrator.     Vide  Administration,  (B  13.) 

Nor,  by  an  husband  ailer  the  death  of  his  wife,  for  a  battery  to  the  wife ; 
for  she  must  join.     2  Rol.  568.  h  50. 

Nor,  by  a  father  for  the  battery  of  his  son.     Cro.  El.  55.    R.  Ray.  259. 
Mont.  Atkins  cont. 
'  Or,  the  imprisonment  of  a  son  or  daughter.     R.  Cro.  El.  770. 

[Where  a  justice  of  the  peace  maliciously  grants  a  warrant  against  anoth- 
^    er,  without  any  information,  upon  a  supposed  chaise  of  feleny,  trespass  lies 
against  him.     B.  R.  H.     2  T.  R.  225.1 

[And  trespass  is  the  only  remedy.     Ibid.] 

[If  A.,'  having  been  robbed,  suspect  B.  to  be  guilty,  and  take  and  de» 
liver  him  into  the  charge  of  a  constable  present,  B.,  if  innocent,  may  main- 
tain trespass  against  A.  B.  R.  T.  6  T.  R.  315.  Vide  supra.  Imprison- 
ment, (H  8.)] 

Nor,  for  taking  away  any  son  or  daughter,  who  is  not  an  heir.  R.  Cro. 
El.  770.     Vide  in  Guardian,  (H  5.) 

So,  if  a  wrong  be  done  to  several  at  the  same  time,  trespass  lies  for  each 
severally,  for  the  wrong  to  him;  for  trespass  is  several  in  its  nature.     3 
•Lev.  354'. 

[fn  trespasses,  not  only  he  who  does  the  act,  but  he  who  commands  or 
procures  the  doing  of  it,  or  aids  or  assists^  in  it,  is  a  principal.     D.  Bl.  868.^ 

J  Thus  an  attorney  who  sues  out  irregular  process,  and  delivers  it  to  an 
cer  for  execution,  is  a  principal  tresspasser.     Bl.  866.] 
}  An  officer  who  has  seized  goods  under  an  execution,  may  bring  tres- 
pass against  a  stranger  for  taking  them   away.     Barker  v.  Miller,  6  Johns. 
Rep.  195.     Gibbst?.  Chase,  10  Mass.  Rep.  125. 

$p,  if  an  officer,  by  direction  of  the  party  and  his  attorney,  seize  goods  in 
execution,  after  the  return  day,  they  are  all  trespassers.  Vail  v.  Lewi8»  4 
Johns.  Rep.  450. 

Where  the  subject  matter  of  a  suit  is  not  within  the  jurisdiction  of  a  courts 
the  proceedings  are  void,  and  the  oiHcer,  as  well  as  the  party  is  a  trespasser. 
Smith  T'.  Shaw,  12  Johns.   Rep.   257.     Vide  Suydam  r.  Keys,  13   Johns. 

Rep.  444. 

So,  if  a  justice  of  the  peace,  or  clerk  of  a  court,  issue  execution  contrary 
to  law,  they  are  liable  as  trespassers.  Briggsv,  Wardwell,  10  Mass.  Rep. 

356. 

Where  an  officer,  in  committing  a  debtor,  in  execution,  is  guilty  of  any 
irregularity,  he  is  liable  in  trespass.     Palmer  v.  Allen,  5  Day.  193. 

Where  a  person  let  his  house,  except  an  inner  room,  which  he  occupied 
himself,  an  officer  may  open  the  inner  door  to  make  an  arrest,  the  outer 
door  being  open.     Williams  v,  Spencer,  5  Johns.  Rep.  352. 

S6,  a  person  is  justified  in  killing  a  ferocious  and  dangerous  dog,  permitted, 
by  the  owner,  to  run  at  large,  or  escapes  through  negligent  keeping,  after  no- 
tice of  its  vicious  disposition.     Putnam  9.  Payne,  13  Johns.  Rep.  312.  \ 
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(C)  AGAINST  WHOM  IT  LIES. 
(C  L)  Trespass  quote  claumm  fregit. 

Trespass  lies  against  him  who  does  the  trespass,  aad  all  aiding,  Sic,  ;  for 
there  is  no  accessary,  but  all  are  principals  in  trespass* 

So,  trespass  lies  against  each  severally,  where  many  do  a  trespass  \  for  it 
is  joint  and  several  in  its  nature. 

[*]So,  against  A.  simul  cum  diversis  aliis  ignotiis.     R.  1  Leo.  41. 

Or,  against  A.  simul  cum  B.  and  C.  R.  cont.  by  common  law  ;  but  it 
shall  be  aided  as  form  after  a  verdict.     1  Leo.  411.     3  Leo.  77. 

So,  against  all  who  procure  or  commcnnd  it.     4  Inst.  317. 

Or,  against  him  who  afterwards  assents  to  a  trespass  done  for  his  use  or 
benefit,  though  not  privy  at  the  time  of  doing  it.     4  Inst.  317. 

So,  if  he  assents  Jto  the  act  of  his  servant  in  seizing  goods,  he  will  be  a 
trespasser  for  misusing  of  the  goods  in  seizure,  though  not  privy  to  the  mis- 
usage.     R.  Lane,  90. 

So,  trespass,  for  a  battery  in  ravishing  his  wife,  lies  against  the  wife  and 
others ;  for  she  may  be  assenting.     2  Rol.  553.  I.  35.     Bro.  Rape,  3. 

So,  it  lies  against  A.,  who  comes  in  aid  of  B.,  though  he  does  nothing.  2 
Rol.  555. 1.  7.  ,  **' 

Or,  if  he  commands  B.  to  do,  though  he  be  not  present.  2  Rol.  555. 1.  lO. 

So,  trespass  lies  against  A.  if  his  wife  puts  his  cattle  into  the  land  of  an- 
other.    2  Rol.  553.  1.  30. 

If  the  sheriS,  by  bis  order,  takes  in  execution  the  goods  of  a  stranger.  2 
Rol.  553. 1.5.  10. 

But  if  a  servant  puts  the  cattle  of.his  master,  without  his  privity,  into  the 
land  of  another,  trespass  lies  against  the  servant,  and  not  against  the  master. 
^  Rol.  553. 1.  25. 

If  the  bailiffof  a  franchise  takes  the  goods  of  a  stranger  in  execution,  tres- 
pass lies  against  him,  not  against  the  sheriff.     2  Rol.  552.  h  40. 

So,  if  the  bailiff*  of  a  sherifif  detains  in  custody  after  a  supersedeas^  trespass 
lies  against  him,  and  not  against  the  sheriff.     R.  2  Rol.  552,  1.  45. 

[But  trespass  will  lie  against  the  sheriff,  if  his  officer  take  the  goods  of  A. 
on  ajl.fa.  against  those  of  B.    Doug.  40.] 

So,  ii  the  sheriff  takes  a  furnace,  £:c.  fixed  to  the  freehold,  trespass  lies 
against  him,  but  not  against  the  party,  though  it  is  delivered  to  him,  R.  2 
Rol.  556.  1. 50. 

So,  if  the  sheriff  does  not  return  his  writ,  &c.  trespass  lies  against  him, 
but  not  against  the  party,  or  bailiff.     Vide  Return,  (F  1  •) 

So,  ifa  man  receives  him  who  has  done  a  trespass,  knowing  him  to  have 
done  so,  he  is  no  trespasser. 

If  a  man  commits  a  trespass  by  mistake,  or  inadvertency,  trespass  lies 
against  him;  as,  ifa  sheriff  or  bailiff  takes  the  goods  of  one  instead  of  an- 
other.    2  Rol.  552. 1.  17.  22. 

Or,  arrests  A.  instead  of  B.     2  Rol.  552.  I.  25. 

Or,  attaches  A.  by  the  goods  of  B.  or  of  his  master.     2  Rol.  552.  I.  20. 

Though  it  be  by  the  shewing  of  the  party  to  the  suit.     2  Rol.  552.  I.  30. 

If  an  executor  cancels  an  obligation  of  bis  testator  to  A.  which  he  finds, 
supposing  that  it  is  cancelled.     K.  2  Rol.  563.  I.  45. 

Ifa  man's  cattle  escape  into  the  land  of  another,  against  his  will.  2  Rol. 
568.  1.15. 
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So,  if  the  cattle  of  him  in  reyersidn  after  the  death  of  ceBtuique  vie,  tic. 
trespass  on  the  corn  of  tenant  for  life  against  the  will  of  the  owner.  R.  2 
Rol.  568. 1.  20. 

[^]So,  trespass  lies  against  A.,  if  cattle  in  his  custody  do  a  trespass.  3 
RoL  54G.  1.  20. 

Or,  against  the  owner  of  the  cattle  at  election*     3  Rol.  546. 1.  20. 

[Trespass  lies  against  tenant  in  possession,  after  iu(]^ment  against  the 
casual  ejector  for  the  mesne  profits,  from  the  time  he  has  notice  of  lessor's 
title,  though  he  lets  judgment  go  by  default,  and  bis  name  does  not  appear 
in  the  record  of  judgment  against  casual  ejector.  R.  by  all  the  judges,  3 
Wilt.  115.] 

[If  a  man  has  apprentices,  and  puts  them  in  custody  in  a  lock-up-house, 
and  they  complain  to  quarter-sessions  of  being  ill  used,  &c.  and  their  fear  of 
beingsold  to  Guinea,  and  the  court  discharges  them,  W.  lieutenant  of  a 
man  of  war  agrees  with  them  to  serve,  and  gives  A.  money  to  keep  them 
that  night,  and  next  morning  sends  press-gang  for  them,  with  a  note  to  A. 
to  deliver  them,  which  he  does,  taking  a  receipt ;  trespass  vi  ei  armis  lies 
against  W.  for  be  sent  force.     3  B.  M.  1 306.] 

But  trespass  does  not  lie  against  a  man  not  consenting  or  aiding  to  it ;  as, 
if  A.  strikes  an  horse  upon  which  6.  is  riding,  whereby  he  throws  down 
another,  trespass  does  not  lie  against  B«     Sal.  637,  8. 

[So,  trespass  does  not  lie  against  a  pound-keeper  merely  for  receivii^ 
cattle,  though  the  taking  was  tortious  ;  for  he  is  bound  to  keep  whatever  is 
brought  to  him.  Otherwise,  if  he  go  beyond  his  duty,  and  assent  to  the 
trespass.     Cowp.  476.] 

So,  trespass  does  not  lie  against  a  lord,  because  his  distress  is  unreasona* 
ble,  or  carried  into  another  countv  ;  for  by  the  st.  Marl.  4.  J^on  puniaiur 
per  redempiionem  ;  but  there  shall  be  an  action  upon  that  statute.     2  Inst* 
105,  106. 

Nor,  by  the  equity  of  the  statute  by  a  lessee  for  years  against  the  lessor* 
30  Ed.  4.  2,  3.     R,  Dal.  3. 

Yet,  it  lies,  if  the  lessor  spoils,  or  destroys  the  goods.     20  £d.  4.  3.  a» 

[The  court  will  not  join  declarations  against  separate  persons,  on  an  affi« 
davit  that  the  trespass,  if  any,  was  committed  by  all  jointly ;  for  that  would 
deprive  the  plaintiff  of  the  benefit  of  the  evidence  of  one  against  the  other. 
Str.  420.] 

{  Trespass  will  lie  against  one  person  for  going  on  to  the  land  of  another, 
to  take  a  chattel  belonging  to  him.  Heermance  r.  Vemoy,  6  Johns.  Rep* 
5.     Blake  r.  Jerome,  14  Johns.  Rep.  406.    '  ^ 

So,  it  will  lie  against  a  person,  who  enters  upon  the  land  of  another,  ttnde£ 
a  void  license.     Chandler  r.  Edson,  9  Johns.  Rep.  362. 

So,  it  will  lie  against  a  justice  of  the  peace,  who  issues  process  of  eze* 
cution,  after  a  certiorari  has  been  delivered  to  him.  Case  r.  Shepherd,  2 
Johns.  Cas.  27. 

If  one,  without  authority,  fell  timber  on  the  land  of  another,  and  sell  the 
timber  to  a  third  person,  the  purchaser  is  liable  in  trespass  qua.  clau.  freg* 
for  entering  upon  the  l«&nd  and  carrying  away  the  timber.  Hi^nson  t. 
York^  5  M9SS.  Rep.  341. 

Trespass  will  not  lie  against  a  third  person,  acting  iindera  license  from 
one,  who  was  in  possession  under  a  writ  of  restitution,  awarded  on  convictioa 
for  a  forcible  entry  and  detainer,  though  the  indictment  be  afterwards  quash- 
ed and  a  re-restitution  directed  ;  for  a  stranger  cannot  be  made  ^  trespasser 
by  relation.  Case  v.  De  Goes,  3  Caines^  Rep^  261. 
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.  ^0,  it  will  not  lie  against  a  collector  of  taxes  Tor  entering  a  house  liable  to 
assessment,  to  levy  a  distress  warrant  for  a  (ax,  though  the  premises  were  er- 
roneously assessed.     Henderson  v.  Brown,  1  Caines^  Rep.  92. 

So,  if  a  stranger  come  in  aid  of  an  officer  in  executing  a  legal  process,  and 
the  officer,  afterwards,, be  guilty  of  any  negligence,  or  abuse  of  authority, 
this  shall  not  prejudice  the  stranger,  nor  make  him  a  trespasser.  Oystead  v. 
Shed,  12  Mass.  Rep.  506.  | 

(G  2»)  What  act  makes  a  man  a  trespasser  ab  initio. 

So,  jf  a  man  has  an  authority  or  license  given  him  by  lavr,  and  he  abuses 
it  by  misfeasance,  he  shall  be  a  trespasser  ab  inilio  /  as,  if  a  man  who  takes 
a  distress,  works,  or  kills  it*     8  Co.  1 46.     Vide  in  Distress,  (D  6.) 

[If  an  officer  attach  goods,  and  continue  possession  of  the  house,  or  keep 
the  goods  therein  for  a  long  and  unreasonable  time,  without  removing  them 
to  a  place  for  safe  custody,  he  is  a  trespasser  ab  initio.     2  Bl.  1218.] 

If  a  lessor,  who  enters  to  view  if  waste  be  done,  damages  the  bouse.  2 
Roh561.l.27. 

Or,  stays  there  all  night.     2  Rol.  561.  K  27. 

[Party  distraining,  not  a  trespasser  ab  initio,  by  reason  of  subsequent  ir^ 
regularity.]      |  Vide  Gardner  v.  Campbell,  Li  Johns.  Rep.  401.  \ 

If  a  commoner  enters  to  view  his  cattle,  and  cuts  down  trees,  &c«     8  Co. . 
1 46.  b. 

r*]If  a  purveyor,  who  takei  my  cattle  for  the  king's  house,  sells  them.  2 
Rol.  561.1.  29. 

If  a  searcher  unpacks  stuffs,  and  puts  (hem  iu  the  dirt,  whereby  (hey  arc 
damaged.     R.  2  Rol.  561.  h  30.     Lane,  90. 

So^  if  his  servant,  or  assistant,  does  it,  without  his  direction.  2  Rol.  5S^. 
i.  5*     Lane,  90. 

If  a  nan  enters  a  tavern,  and  continues  there  all  night  agiinst  the  will  of 
the  taverner.  2  Rol.  561  •  I.  35.  {  Vide  Adams  v.  Freeman,  12  Johns. 
Rep.  408.  I 

If  a  man  will  impark  goods  distrained  ailcr  amends  tendered.  2  Rol.  561. 
K  45.     Semb.  cont.  8  Co.  14G.  b. 

[If  a  man  converts  a  hog  taken  damage- feasant.     3  Wils.  20.1 

if  the  lord  of  a  manor  works  a  stray  within  the  year.  R.  2  Rol.  5G2. 1. 15. 
Vide  in  Waifc,  (F). 

[Although  the  original  taking  be  admitted  to  be  lawful.     1  T.  R.  12.1 

Or,  the  lord  of  a  fair  or  market  works  a  horse  distrained  for  toll.  2  Kol. 
M2.  \.  20. 

So,  if  the  bailiffs  of  a  town  who  by  custom  seize  an  hide,  for  non-payment 
of  a  customary  duty  for  hides  of  all  oxen  killed  and  sold  within  the  town,  tan 
it,  to  prevent  putrefaction.     R^  2  Rot.  562.  1.  25. 

So,  if  the  sheriff  does  not  return  a  writ  where  ht  ought,  or  makes  a  false 
return.     2  Rol.  5G3. 1.  15.  20.     Vide  in  Retorn,  (F  I,  &c.) 

If  a  sheriff,  or  any  in  his  aid,  makes  replevin  after  a  claim  of  property  no- 
tified to  him  by  the  owner.     R.  Mod.  Ca.  68.     1 30. 

If  an  escheator  takes  the  goods  of  one  outlawed  after  a  writ  de  non  moles- 
tando  shewn  to  him.     3  H.  7.   1. 

So,  if  a  man  abuses  a  trust  or  confidence  reposed  in  him,  he  will  bea 
trespasser  ab  initio  ;  as,  if  lessee  at  will  commits  voluntary  waste,  by  throw- 
ing down  a  house,  cutting  down  trees,  &c.  Co.  L.  57.  a.  5  Co.  13.  b.  2 
Rol.  555.  I.  ult.     R.  Mo.  248. 
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If  a  shepherd  kills  sheep  committed  to  his  care*    Co.  L*  57* 

Or,  for  a  special  purpose ;  as  to  plough  or  dung  his  land*  2  Rol*  556. 
1.  5* 

If  a  servant,  or  assistant,  intrusted  to  sell  goods  in  a  shop,  embezzles  them 
to  his  own  use*     R*  1  Leo.  87*     R*  Mo.  248* 

So,  if  a  man  has  colour  of  an  authority,  and  afterwards  it  is  vacated  and 
declared  to  be  null,  he  will  be  a  trespasser  ab  initio  ;  as  if  a  man  obtains 
judgment  irregularly  and  afterwards  takes  out  execution,  the  party  (though 
not  the  officer)  will  be  a  trespasser,  if  the  judgment  be  vacated.  K.  1  Ler. 
95*  butTwisd.  dub* 

So,  if  a  man  has  an  authority  given  by  statute,  and  does  not  pursue,  or 
abuses  his  power ;  as,  if  a  man  havibg  authority  by  the  st*  2  W.  &  M*  to  sell 
a  distress  for  rent,  if  it  be  not  replevied  within  five  days  after  notice,  &c. 
sells  it  without  notice  given*     Adm*  4  Mod*  391  * 

[If  a  man  puts  cattle,  which  he  impounded  damage-feasant,  into  the  next 
pound  which  happens  to  be  in  another  county,  it  does  not  make  him  a  tres- 
passer, but  he  is  subject  to  the  penalty  of  st*  1  &2P*&  M.c.  13*  Str. 
1272.] 

[Beasts  dying  after  put  in  the  pound,  does  not  make  a  man  trespasser  ab 
initio  ;  but  case  will  lie*     2  Wils*  313*] 

I  Where  a  vessel  is  seized  by  an  officer  of  the  customs,  who,  after  seizure, 
uses  the  vessel ;  and  the  vessel  is  acquitted,  but  the  judge  gives  a  certificate 
of  probable  cause ;  the  officer,  though  liable  for  the  particular  act  of  abase, 
is  protected  by  the  certificate  frombeii^  made  a  trespasser  ab  initio.  Van 
Brunt,  13  Johns*  Rep*  414* 

Where  an  act  is  lawful,  it  cannot  be  made  unlawful  ab  initio^  nnless  by 
some  positive  act  incompatible  with  the  legal  right  to  do  the  first  act*  An 
intention  of  doing  a  subsequent  unlawful  act,  will  not  render  a  former  act 
unlawful*     Gates  v.  Lounsbury,  20  Johns*  Rep*  427. 

A  mere  non-feasance  will  not  make  a  man  a  trespasser  ab  initio.  Gardner 
T.  Campbell,  15  Johns*  Rep*  401*  Vide  Waterbury  v.  Lockwood,  4  Day, 
257. 

So,  if  an  officer  seize  goods  on  an  execution  or  warrant  of  distress,  and  sell 
them,  without  giving  legal  notice  of  the  sale,  he  is  a  trespasser  ab  iniiio. 
Purrington  v.  Loring,  7  Mass*  Rep*  388*  Winslow  v.  Loring,  7  Mass*  Rep. 
392.  j 


t*}(D>  WHEN  TRESPASS  DOES  NOT  LIE. 

[Trespass  does  not  lie  for  ft  non-feazance.     D.  Ld.  R*  188.] 

FAs  for  not  removing  tithes.     D.  Ld.  R.  1 88.J 

But  a  man  shall  not  be  charged  in  trespass  for  goods  which  he  bad  by  the 
delivery  of  the  party  himself,  except  where  by  a  wrongful  act  he  makes 
himself  a  trespasser  ab  initio  ;  as,  if  A.  delivers  goods  to  B.  for  custody,  who 
afterwards  will  not  re-deliver  them,  trespass  does  not  lie  against  B*  2  Rol. 
555.  1.  27*  40r 

[Trespass  does  not  lie  where  an  melosure  act  gave  the  comroissioneri 
power  to  set  out  and  make  roads,  &c.  and  directed  that  the  expenses  of 
making  and  repairing  those  roads  and  all  other  expenses,  should  be  borne  by 
the  proprietors  in  certain  proportions,  to  be  ascertained  by  the  commission- 
ers in  one  general  rate;  and  then  gave  an  appeal  to  the  sessions  where  tbe 
parties  thought  themselves  aggrieved  ;  but  the  party  thinking  himself  ag- 
grieved must  appeal  to  the  sessions*     B*  R*  £*   5  T*  R*  182*1 

So,  if  A*  permits  hia  goods  to  remain  with  B*  for  his  own  us^kand  B.  de* 
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liven  them  to  C«  to  carry  to  another  place,  trespass  does  not  lie  bj  A.  against 
C.     2  Roh  555.  1.  35. 

Nor,  for  goods  which  come  to  him  bjr  authority  in  law.  2'  RoL  555.  K 
43.     Vide  ante,  (C  3.) 

As  if  A.  takes  goods  by  delivery  of  the  sheriff  upon  a  replevin.  2  Rol. 
555.  I.  45.  565.   1.  45. 

Or,  takes  them  upon  an  execution,  though  it  be  not  regularly  made.  2 
Boh  556.  1.  50. 

Upon  a  sale.     B.  2  Rol.  556.  1.  52. 

If  a  constable  takes  goods  waived  for  the  use  of  the  owner,  though  he  af- 
terwards refuses  to  deliver  them  to  him,  trespass  does  not  lie,  but  detinue. 
R.  2  Rol.  555.  I.  50.  561. 1.  40. 

Nor,  for  goods  which  a  man  takes  only  for.security  for  the  use  of  the  own- 
er; as,  if  goods  are  thrown  by  tempest  into  the  sea,  and  a  stranger  takes  them^ 
and  delivers  them  to  the  servant  of  the  owner  for  him.     2  Rol.  555.  1.  47. 

So|  the  master  of  a  barge  in  a  tempest  may  throw  goods  into  the  sea  for 
the  safety  of  the  passengers.    R.  2  Rol.  567. 1.  5. 

Nor,  for  goods  which  a  man  has  lawfully,  though  the  possession  of  him 
from  whom  he  had  them  was  wrongful  ;  as,  if  A.  takes  the  horse  of  another 
and  sells  him  to  B.,  trespass  does  not  lie  against  B.  2  Rol.  556.  1.  52. 

So,  if  a  man  has  license|Or  authority  from, the  plaintiff  himself,  trespass 
does  not  lie  against  him^  though  he  abuses  his  license  by  misfeasance.  R. 
8  Co.  146.  b. 

So,  if  a  man  has  license  or  authority  by  law,  and  afllerwards  does  not  do 
what  he  ought,  trespass  does  not  lie  against  him  ;  for  non-feasance  does  not 
make  him  a  trespasser  ab  initio.     R.  8  Co.  146.  b. 

As,  if  after  a  distress,  the  rent  for  sufficient  amends  are  tendered,  tres- 
pass does  not  lie  ;  though  the  party  refuses  delivery  of  the  goods  distrained*     • 
8Co.  146.b. 

[Trespass  does  not  lie  against  excise-officers  who  enter  into  a  person's 
house  by  virtue  of  a  legal  warrant  to  search  for  smuggled  goods,  though 
[*Jnone  be  found ;  but  case  liea  for  maliciously  obtaining  or  executing  the 
warrant.     1  T.  R.  535.] 

[Nor,  for  taking  excessive  distress  ;  but  a  special  actioi\  on  the  statute  of 
Ifarlbridge.     Str.  851.     1  B.  M.  579.] 

rUnless  the  distress  is  of  gold  or  silver,  which  are  of  a  certain  known  . 
value,  and  even  the  measure  of  the  value  of  other  things.     Cited  supra.] 

If  a  man  comes  into  a  tavern,  or  common  inn,  and  afterwards  refuses  pay- 
ing for  wine.     R.  8  Co.  146.  b. 

If  a  sheriff  after  an  arrest  refuses  bail.  R.  2  Rol.  561 .  1.  50.  562. 1.  10. 
Cro.  Car.  1 96.     Vide  Bail,  (K  6.) 

S09  trespass  quare  clausum  frtgil^  or  general  trespass  does  not  lie  where 
damage  is  done  to  a  privilege  or  liberty  which  a  man  has  in  the  soil  of  another ; 
but  he  may  have  an  action  upon  the  case ;  as,  a  commoner  shall  not  have 
trespass  for  damage  to  the  soil  or  grass.     Vide  in  Common,  (H — I.) 

90^  if  a  man  has  a  free  warren  in  the  land  of  B.,  he  shall  not  have  trespass 
for  that /a/t6ii/a  liberfz  warrenna  sua prostravit^  4rc.  per  quod  cuniculi^  ^c.  in- 
terieruni.     R.  2  Rol.  550.  1.  45. 

So,  trespass  does  not  lie,  where  the  damage  accrues  to  the  goods  by  bis 
own  neglect  or  default  *,  as,  if  A.  gives  license  to  B.  to  put  hay,  %c.  upon  his 
land  till  it  can  be  sold,  and  afterwards  leases  the  land  to  C,  trespass  does  not 
lie  by  B.  if  his  hay  be  consumed  by  the  cattle  of  C,  *,  for  he  ought  to  secure 
the  hay  at  his  peril.     R.  2  Rol.  143.  152. 

[*501] 


520  TRESPASS. 

So,  trespass  does  not  He,  where  the  act  is  not  against  the  peace,  pr  wrong- 
ful, but  the  eflect  of  cunning  or  contrivance ;  as,  if  a  man  procures  the  ser- 
vant of  another  to  go  out  of  his  service,  and  then  retains  him,  but  does  not 
take  him  away*     2  Rol.  556.  1.  1 7. 

So,  trespass  does  not  lie  against  the  servant,  if  he  departs  out  of  the  ser- 
vice of  his  matter.     2  Roh  556.  I.  20. 

So,  trespass  does  not  lie  for  a  lawful  act,  though  in  consecjuence  damage 
is  done  to  another ;  as,  if  a  man  fixes  a  spout  to  his  house,  which,  upon  rains, 
throws  water  upon  the  wall  of  another ;  but  there  may  be  an  action  upon  the 
case,     R.  2  Mod.  Ca.  272.     [Str.  634.  2  Ld.  Raym.  1399.     Fort.  212.] 

[So,  trespass  does  not  lie  for  an  imprisonment  which  was  merely  in  con- 
sequence  of  the  capture  of  a  ship  as  prize,  though  the  ship  shall  have  been 
{iflerwa.rds  acquitted.     Dodg.  594.] 

[Trespass  does  not  lie,  if  a  ship  be  seized,  as  forfeited  by  the  navigatfbn 
act  12  Car.  2.  c.  1$).  by  a  governor  of  a  foreign  country  belonging  to  Great 
Britain,  although  he  has  not  proceeded  to  condemnation  ;  for  by  the  forfeit- 
qre  the  property  is  (livested  out  of  the  owner.     B.  R.  5  T.  H«  112. 

So,  trespass  does  not  lie  for  an  act  which  is  felony  ;  as,  for  a  battery,  of 
which  the  party  dies  within  a  year.  9  Rol.  557. 1.  5.  Vide  Action  upon  the 
Case,  (B  5.) 

For  taking  gbods  which  was  a  robbery,  if  it  appears  to  be  a  felonious  taking. 
R.  2  Rol.  557.  I.  10.     1  Mod.  283. 

If  it  appears  upon  Qvidpnce,  or  by  plea*  Scmb.  2  Rol.  557.  K  10.  20. 
R.  1  Mod.  283. 

For  breaking  a  house  and  taking  money,  for  which  he  was  convicted  of 
burglary.     Dub.  Jon.  148. 

Bt^t  ifa  man  prosecutes  for  the  felony,  and  the  party  is  acquitted  [*]or 
burned  in  the  hand,  he  may  have  trespass ;  for  he  has  done  what  the  iaw  re- 
quired against  him  for  the  felony,  aftd  then  the  trespass  remains.  R.  2  Rol. 
557.1.25.     R.  Jon.  15Q. 

So,  if  the  defendant  pleads  a  conviction  of  felony,  it  is  no  bar ;  for  the 
plaintiff  was  not  a  party,  and  therefore  not  estopped  by  the  record.  Semb. 
2  Rol.  557.  |.  10.  ^ 

So,  if  he  pleads  a  conviction  uncertainly.  R.  per  thre^  J.  Jon.  147. 
Latch,  145. 

So,  in  trespass  for  taking  goods  ifit  does  not  appear  by  the  declaration,  &c. 
that  the  taking  was  felonious,  the  defendant  cannot  say  so.     R.  1  Mo(d«  283« 

So,  trespass  does  not  lie  against  a  man  for  taking  goods  which  he  foond. 
I^.  2  Rol.  555.  1.  50. 

Unless,  after  the  finding,  he  embezzles  the  goods.     R.  2  Rol.  563. 1.  45. 

For  throwing  down  a  nuisance.     2  Rol.  565.  I.  50. 

So,  trespass  does  not  tie,  if  cattle  enter  the  close  of  another  for  waat  of 
repair  of  the  fences.     2  Rol.  565.  I.  30. 

If  a  man  enters  land  to  drive  back  his  cattl^,  escaped  thither  for  want  of 
fences*     2  Rol.  565.  1.  35. 

Or,  to  drive  back  wild  beasts,  escaped  for  want  of  paling  against  a  forest. 
2  Rol.  665.  K  40. 

Or,  to  retake  his  goods,  carried  thither  by  the  occupier  of  the  laad.  2 
RoU  565.  1.  54. 

But  it  is  not  justifiable  to  enter  land  with  cattle  \  because  ft  lies  open  to 
the  highway.     2  Rol.  565.  I.  47. 

Or,  to  ehier  to  search  for  goods  stolen,  without  reason  of  sttspicioQ  tbat 
they  are  there.     R.  2  Rol.  565.  1.  15# 
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Or,  to  enter  upon  a  common  report,  that  his  trees  dug  up  are  carried 
thither,  that  not  being  felony.     R.  2  RoK  564.  i.  30. 

Or,  to  enter  for  retaking  goods,  which  he,  who  holds  them  in  common 
with  me,  put  there ;  for  though  a  tenant  in  common  may  retake  goods  in 
common,  when  the  other  takes  them,  yet  he  cannot  justify  a  trespass  to  do  it. 
R.  3  Rol.  666. 1.  30. 

So,  if  a  man  imprisons  me,  of  his  own  wrong,  1  may  justify  the  breaking  of 
windows  or  doors  to  get  out ;  for  it  was  his  fault.     2  Rol.  566.  L  5. 

If  a  man,  by  neglect,  suffers  his  house  to  be  on  fire,  I  may  pull  it  down 
for  the  safeguard  of  mine  adjoining.     3  Rol.  566.  I.  3. 

If  a  man  takes  an  handful  of  grain  from  my  heap,  I  may  take  as  much  from 
his  heap.     R.  3  Rol.  566.  1.13. 

If  a  man  throws  his  grain  or  money  to  my  heap,  I  may  take  the  whole. 
R.  3  Rol.  566.  \.  15. 

If  cattle  or  goods  are  damage  feasant,  I  may  drive  or  remove  them  out. 
R.  2  Rol.  566.  I.  *20.  35.     R.  4  Co.  38.  b* 

But  I  cannot  kill  or  damage  them. 

Nor,  can  I  kill  a  tumbler  hunting  in  my  warren.     R.  2  Rol.  567. 1.  35. 

So^  if  a  man  sells  me  all  his  trees,  I  shall  have  liberty  to  come  upon  the 
land,  to  cut  them  down,  and  carry  them  away  when  1  please.  R.  2  Rol. 
567.  1. 40. 

So,  a  grantee  of  a  water-pipe,  &c.  shall  have  liberty  to  mend  it.  2  Rol. 
567.  1.  45. 

r*lAn  executor  has  liberty  to  enter  to  take  the  timber  of  the  deceased. 
2  Rol.  564.  I.  25. 

A  reversioner,  &c.  to  view  waste,  if  he  does  not  break  a  door  or  window. 
2  Rol.  56^.  I.  5. 

If  cattle  in  passage  on  the  highway,  eat  herbs  or  corn  rapiim  et  sparsim 
against  the  will  of  the  owner,  it  will  excuse  the  trespass.  R.  2  Rol.  556^ 
1.55. 

[But  if  defendants  enter  plaintiff's  close,  where  there  is  no  footpath,  and 
adjoining  to  his  paddock,  with  guns  and  dogs,  dog  runs  into  the  paddock  and 
kills  a  deer ;  trespass  lies,  for  it  canoot  be  called  involuntary.  4  B.  M. 
2092.J  * 

But  trespass  is  not  excused  on  pretence  of  chanty ;  as,  if  a  mother  enters 
the  house  of  another,  to  visit  her  sick  daughter  there,  without  asking  leave. 
R.  2  Rol.  567.  1.  15. 

Or,  on  pretence  of  sport ;  as,  for  the  hunting  of  a  fox  or  badger.  R. 
though  it  be  for  the  public  good.     2  Rol.  558.  B. 

[But  a  man  may  justify  a  trespass  in  following  a  fox  with  hounds  over  the 
grounds  of  another,  if  he  does  no  more  than  is  necessary  to  kill  the  fox*  1 
T.  R.  334.     Vide  3  T.  R.  259.  n.] 

If  a  man  sets  a  falcon  at  a  pheasant  in  his  own  land,  he  cannot  pursue  it 
into  the  warren  of  another.     2  Rol.  567. 1.  30. 

[It  does  not  lie  for  seizing  a  house  in  the  East  Indies.     Str.  646.] 
It  lies  not  for  the  father,  for  assaulting  and  getting  with  child  his  daughter, 
fferquod  servUium^  dic* ;  if  she  was  of  age  and  away  from  her  father's  hoi^se, 
in  service ;  but  if  she  was  under  age,  and  under  her  father's  roof  it  lies.     3 
B.M.  1878.] 

I  Nor  will  it  lie  for  the  same  cause,  where  the  father  consents  to,  or  con- 
nives at,  his  daughter's  indecorous  intercourse  with  the  defendant,  Seagar 
9.  Sligerland,  2  Caines'  Rep.  219.  | 

[It  lies  wherQ  the  daughter  resides  with  her  father,  though  she  be  above 
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twenty-one  years  of  agej  and  though  no  contract  of  service  be  proved,  if  act 
of  service  be  really  proved.     2  T.  R.  166.] 

[Trespass  will  not  lie  against  the  sheriff  or  his  officer  for  arresting  a  cer- 
tificated bankrupt,  a  peer,  a  discharged  insolvent,  &c.    Doug.  671.1 
.     \  So,  it  will  not  lie  for  a  disturbance  of  an  incorporeal  right.     Wetmore 
V.  Robinson,  2  Conn.  Rep.  529. 

So,  trespass  will  not  lie  either  against  the  officer  or  the  party,  for  an  act 
done  under  a  process,  valid  on  its  face,  and  regularly  issued  by  a  court 
of  competent  jurisdiction.  Luddington  v.  Peck,  2  Conn.  Rep.  700*  ^  Swift 
r.  Chamberlain,  3  Conn»  Rep.  537.  | 

[(E)  COSTS,  &c.] 

[In  trespass  cl.  fr.  two  defendants  suffered  judgment  by  default,  and  the 
third  had  a  verdict.  Damages  being  assessed  against  the  two  former,  a 
rule  was  granted  for  deducting  the  costs  and  damages  taxed  and  assessed  on 
the  judgment  by  default,  out  of  the  costs  taxed  on  the  postea^  for  the  defend- 
ant who  obtained  the  verdict ;  on  an  affidavit,  that  the  defendants  who  suf- 
fered the  judgment  by  default,  had  acted  under  the  authority  of  the  other 
defendant,  who  had  undertaken  to  pay  the  damages  and  costs.     1  H.  BI. 

[The  stat.  4  &  5  W.  &  M.  c.  23.  s.  10.  only  applies  where  the  special  cir- 
cumstances alleged  to  bring  the  case  within  it  are  proved.     2  Blk.  900.1 

[Where  there  are  no  grounds  for  vindictive  damages,  proceedings  will  be 
stayed  on  restoring  the  goods,  or  paying  their  value,  with  the  costs.  7  T. 
R.  53.  Secus,  where  this  will  not  end  the  suit,  or  the  value  is  not  admitted. 
3  Anst.  896.] 

Vide  more  concerning  Trespass,  in  Action,  (M  2.)  and  in  Action  on  the 
Case,  (B  6.)— Dismes,  (M  12.)— Justices  of  Peace,  (B  1 1 .)— Pleader,  (3 
M  1,  &c.) 

[♦]TRIABLE  PLEA. 

Vide  Pleader,  (E  34.— G  7.) 

TRIABLE  ISSUE. 

Vide  Pleader,  (R  10.) 

TRIAL. 

(A)  THE  SEVERAL  SORTS  OF  TRIAL. 

(A  L)  By  record,  p.  505. 

(B)  TRIAL  BY  THE  JUSTICES. 

(B  1.)  By  Inspection.-— When  it  shall  be.  p.  505. 

(B2.)  When  not.  p.  506. 

(B8.)  How  tried,  p.  506. 

(B  4.^  By  examination  without  ini^pection.  p.  507. 

(B  5.;  By  witnesses*  p.  507. 
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(C  a.)  TRIAL  AT  BAR ;  WHEN  IT  SHALL  BE.  p.  507. 

[(Cb.)  TRIAL  BY  PROVISO.]  p.  fi08. 

[(C  c.)  TRIAL  BY  SPECIAL  JURY.]  p.  608. 

[(Cd.)  PLAINTIFF'S  OBLIGATION   TO  PROCEED  TO  TRIAL.] 
p.  409. 

[(C  e.)  NOTICE  OF  TRIAL.]  p.  509. 

r(C  f.)  REGULATION  OF  THE  TRIAL.]  p.  510, 

[(Cg.)  ENTERING  THE  TRIAL  ON  THE  RECORD.]  p.  510. 

[(Ch.)  MISTRIAL.]  p.  510. 

[(D)  WHEN  THE  TRIAL  SHALL  BE  PUT  OFF.]  p.  510. 

[(E  1.)  NEW  TRIAL.]  p.  510. 

(E  3.)  When  there  shall  be  a  new  trial  without  costs, 
p.  5U. 

[*]CA)  THE  SEVERAL  SORTS  OF  TRIAL. 

When  trial  shall  be  by  the  country,  vide  in  Enqaest,  (A  1,  &c.) 

The  antiquity,  number,  qualification,  exemption,  and  challenge  of  jurors, 
vide  in  Challenge,  (A  1,  &c.) 

What  process  there  shall  be  against  jurors,  vide  in  Enquest,  (C   1,  &Ck) 

When  trial  shall  be  by  certificate  of  the  ordinary,  recorder,  marshal,  &c» 
vide  in  certificate. 

Trial  of  a  peer  shall  be  by  his  peers.  Of  which  vide  Parliament,  (L« 
16.  26.) 

Of  peerage,  whether  he  be  a  baron  or  not,  shall  be  tried  by  the  writ  of 
summons  to  parliament.    Vide  in  Dignity,  (D). 

Trial  of  ancient  demesne  shall  be  by  doomsday  book.  Vide  in  Antient 
Demesne,  (F  7.) 

(A  1.)  By  record. 

A  matter  of  record  is  of  so  high  a  nature,  that  it  shall  be  tried  only  by  it- 
self.    9  Co.  25.' a.  31.  a.     2  Rol.  514.  1.  7. 

And  therefore,   if  to  a  judgment,  statute,  or  recognizance,  alleged  in 

E leading,  ntU  tiel  record  be  pleaded,  it  shall  be  tried  by  the  record  itself.    2 
Lol.  574.  1.  17.  50.  Vide  in  Record,  (B). 
So,  to  a  recovery  or  fine.     PI.  Com.  15.  a. 
So,  to  an  indictment,  or  acquittal  upon  it.     2  Rol.  574.  I.  11. 
So,  if  the  issue  be,  whether  the  plaintiff  be  an  alien  enemy,  it  shall  be 
tried  by  the  league,  which  ought  to  be  upon  record.     9  Co.  31.   a.  2  Rol. 
575.  1.  50. 

Whether  a  protection  was  allowed  in  court.     2  Rol.  574.  I.  15. 
Whether  the  defendant  was  committed  to  prison.     2  Rol.  574.  1.  20. 
So,  in  an  action  for  an  escape  after  a   cevi  corj)us   returned,  if  the  issue 
be,  whether  he  was  in  custody  of  the  sheriff.     2  Rol.  574.  1.  24. 
Whether  he  was  in  execution  for  such  a  cause.    2  Rol.  574. 1.  20. 
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Whether  he  be  rendered  in  execution  in  discbarge  of  bis  bail.  3  Rot. 
576.  K  5. 

Whether  such  an  one  was  a  justice  of  peace.     3  Rol.  574.  l.,30. 

Or,  sheriff.  2  Rol.  575.  K  Ul     32  H.  6.  27. 

So,  whether  he  was  sheriff  on  such  a  day  ;  for  the  letters  patent  shew 
when  he  was  made  sheriff;  and  he  continues  so,  till  discharged  by  matter 
of  record.     R.  2  Rol.  575.  I.  30. 

Whether  he  was  a  baron,  earl,  &c.  2  Rol.  575.  \*  5«  Vide  in  Dignity, 
(D— Fl,2.) 

[Whether  a  man  is  an  attorney.     Str.  76.] 

What  is  matter  of  record,  vide  in  Record,  (A). 

What  will  be  a  material  variance,  what  not,  vide  in  Record,  (C). 

(B.)  TRIAL  BY  THE  JUSTICES. 
(B  1.)  By  Inspection. — ^When  it  shall  be. 

If  there  be  a  question,  whether  a  fine,  statute,  recognizance,  or  other 
matter  acknowledged  before  a  judge  of  record,  was  done  by  an  infant  or 
not  ?  it  shall  be  tried  by  inspection  of  the  justices,  for  an  act  done  [*]by  a 
judge  of  record  shall  never  be  tried  by  the  country.     9  Co.  30.  b. 

And  therefore,  in  error  by  an  infant  to  reverse  a  fine  levied  during  his  non- 
age, if  there  be  issue  upon  it,  it  shall  be  tried  by  inspection.  9  Co.  30.  Ti. 
R.  2  Rol.  572.  1.  10. 

So,  in  an  audita  querela^  to  be  relieved  against  a  statute  or  recognizance 
acknowledged  in  his  nonage.  9  Co.  30.  b.  R.  2  Rol.  572.  1.  25.  573.  1* 
50.     Yel.  88.     3  Mod.  229. 

So,  in  error  to  reverse  a  recovery  against  him  by  default.  2  lost.  483^ 
484. 

So,  in  an  appeal  by  an  infant,  if  there  be  issue  upon  the  infancy,  it  shall  be 
tried  by  inspection.     2  Rol.  572.  1.  21. 

So,  in  account  by  or  against  an  infant.     2  Rol.  572. 1.  30. 

So,  if  tenant,  by  receipt,  aicfe/'n'^r,  or  voucA«e,  pray,  that  the  parol  may 
demur  for  his  nonage,  it  shall  be  tried  by  inspection.  2  Rol.  572.  1.  12.  32. 
9Co.  3].a. 

If  judgment  be  for  the  infant,  upon  inspection  in  ^n  audita  querela^  and  af- 
terwards reversed  by  error  in  B.  R.,  and  then  another  atuftto  querela  brought 
in  B.  R.,  (here  must  be  a  new  inspection ;  for  an  inspection  in  one  court  is 
not  sufficient  for  another*     B.  Yel.  88. 

So,  though  the  nevr  audita  querela  be  in  C.  B.,  where  the  former  inspec- 
tion was.    Ibid. 

xYet  if  he  be  of  full  age  before  the  second  audita  querela^  he  may  be  re- 
lieved upon  an  allegation  of  the  former  inspection,  and  the  judgment  for  bioi, 
and  the  reversal.     R.  2  Cro.  59. 

(B2.)  When  not. 

But  if  nonage  be  confessed,  no  inspection  is  necessary,  for  the  party  has 
the  effect  of  the  plea.     2  Rol.  572. 1.  35. 

So,  if  an  infant,  afller  full  age,  would  avoid  an  act  done  by  him  for  his 
nonage,  it  shall  be  tried  by  the  country,  for  inspection  will  be  of  no  effect; 
as,  if  there  be  error  to  reverse  a  judgment,  because  that  lie,  being  an  infant, 
appeared  by  attorney,  it  shall  be  tried  by  the  country,  whether  he  waa  an 
infant.     9  Co.  30.  b.  2  Rol.  573. 1.  15. 
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Or*  to  reverse  a  common  recoverj,  suffered  by  him  within  age  (admitting 
it  to  be  error).     2  RoK  573.  h  45. 

So,  in  account,  if  the  defendant  pleads  infancy  at  the  time  of  bailment. 
2Rol.  572. 1.40. 

So,  though  he  be  an  infant  at  the  time  of  error  sued  ;  for  judgment  shall 
be  reversed,  as  well  when  of  full  age,  as  when  an  infant.  R.  2  RoU  573*  I. 
25.  45. 

So,  in  all  cases  where  infancy  is  triable  bj  inspection,  if  there  be  a  doubf| 
the  Court  may  direct  a  trial  by  the  country.     2  Rol.  573.  1.  35. 

(B  3.)  How  tried. 

If  a  trial  by  inspection  be  required,  and  the  infant  is  not  in  court,  a  venire 
shall  be  awarded  against  him  ;  as  if  the  voucher  of  an  infant  be  counterplead- 
ed.    2  Rol.  573.  I.  12.  . 

So,  if  it  be  prayed  in  aid  of  an  infant.     9  Co.  31  •  a. 

But  if  be  pleads  infancy  b^  his  guardian^  the  guardian  shall  be  [^jcom-* 
manded  to  have  the  infant  in  court  at  the  day  to  be  inspected,  without  a  te- 
nire  facias.     2  Rol.  573.  1.  10. 

If  the  court  be  in  doubt  upon  inspection,  they  may  inform  themselves  by 
proofs  ;  as,  by  examination  of  the  mother,  godrather,  &c.  ^  Rol.  573.  L 
5.     Pal.  326. 

So,  they  may  examine  the  infant  himself  upon  a  voyer  dire.  2  Ro).  573^ 
1.  3» 

(B  4.)  By  eiLamination  without  idspectioil. 

So,  the  customs  and  usages  of  a  court  shall  be  tried  by  the  justices  of  the 
same  court.     9  Co.  30.  b. 

S05  if  A.  makes  an  attorney  in  court,  and  the  defendant  pleads  that  the 
plaintiff  is  dead,  and  A.  says  that  he  is  the  plaintiff;  the  justices  are  to 
adjudge  whether  A.,  who  now  appears,  be  the  same  person  who  made  the 
attorney.    9  Co.  30.  b« 

(  B  5.)  By  witnesses* 

S09  in  dower,  if  the  tenant  pleads,  that  the  husband  is  alive ;  it  shall  be 
tried  by  witnesses.     9  Co.  30.  b.     Vide  in  Pleader,  (2  Y  9.^ 

So,  in  an  appeal  bv  a  woman,  of  the  death  of  her  husband,  if  the  defen<« 
dant  pleads  that  the  husband  is  alive«     9  Co«  30.  b. 

In  an  assise  by  A.  who  was  the  wife  of  B.     9  Co.  30.  b« 

So,  whether  such  and  such  be  summoners  or  viewers,  shall  be  tried  by 
the  court  by  witnesses.     9  Co.  31*  a. 

So,  whether  a  summons  be  well  made.    Cro.  Cl.  42. 

And  the  court  themselves  ought  to  make  the  examination,  dot  the  clerks. 
Cro.  El.  43. 

tVhere  the  trial  is  by  witnesses,, there  must  be  two  witnesses  at  least4  Pf. 
Gom.  12.  a* 

(C  a.)  TRIAL  AT  BAR  5  WHEN  IT  SHALL  BE. 

Trial  shall  be  at-bar,  or  at  nisi  priu8« 

[All  applications  for  trials  at  bar  must  be  decided  on  their  own  circunr- 
stances.     1  T*  R.  363.     Loft.  1 69.]  * 
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[A  trial  at  bar  is  allowable,  for  the  satisfaction  of  the  court.     4  T.  R. 

If  a  justice  of  one  bench  or  the  other  be  concerned,  the  trial  shall  be  at 
bar  upon  motion  without  affidavit.     1  Sid.  407. 

[So,  if  a  master  in  chancery.     Ibid. 

Granted  on  consideration  of  the  consequence  of  conviction  on  an  infor- 
mation.    (Scil.  Forfeiture  of  the  auditorship  of  imprests.)    Str.  52.1 

[But  not  in  an  issuable  term.     Per  Parker  Ch.  J.  ibid.    R.  1   H.  BI. 

[Where  plaintiff  makes  but  one  title,  he  shall  have  it,  on  affidavit  of  value, 
though  several  defendants  have  but  small  interest.     Str.  479.] 

[Granted  on  an  information  against  a  justice  of  peace  for  Q^lect  and 
abuse  in  relation  to  deer-stealers,  on  affidavit  of  his  fortune,  and  the  great 
number  of  witnesses. 

[*3N.  B.  In  information  exhibited  by  attorney-general,  he  has  a  nffki  to 

bring  it  to  the  bar.     Str.  644. 

[No  trial  at  bar  granted  before  issue  joined.    Str.  696.] 

[It  shall  not  be  granted  on  motion,  on  an  information  for  a  misdemeanor 
carried  on  by  a  private  prosecutor.    Str.  816.] 

[But  on  an  authority  from  the  king  to  prosecute,  it  shall  be  granted  as  of 
right  to  the  king  in  his  own  cause,     fbid.l 

[There  can  be  no  trial  at  bar  in  London  ;  for  the  citizens  are  not  to  be 
brought  out  of  the  city.    Str.  854.J 

[Trial  at  bar  oueht  not  t6  be  granted,  unless  the  case  is  of  difficulty,  or  re- 
quires great  ezammation  and  is  also  of  considerable  value.    Andr.  271. 

Vide  Doug.  437.]  ',:... 

[And  the  court  will  refuse  it,  though  the  estate  is  of  great  Talue,  and  the 
matter  intricate,  if  many  witnesses  are  old  and  infirm,  and  the  place  remote. 
Andr.  273.     Barnes,  447.] 

[Or,  if  the  court  grant  it  when  one  of  the  witnesses  is  old,  it  will  he  on 
condition  that  he  be  examined  on  interrogatories,  and  that  his  depositions  be 
read,  if  he  die  before  the  trial.     Doug.  438.1 

[The  court  will  also,  in  some  cases,  lay  the  party  applying  under  terms, 
that  if  he  succeed,  be  shall  be  satisfied  with  nisi  prius  costs ;  but  if  be  fail, 
he  shall  pay  bar  costs.    Ibid*] 

[Granted  in  action  for  crimmal  conversation,  laid  at  60,000/.  damages,  on 
defendant's  affidavit  of  having  twenty  witnesses,  consenting  to  plaintiff's 
examining  a  witness  before  a  judge,  and  waiving  privilege  of  parliament. 
Barnes,  438.] 

[It  may  be  moved  for  in  ejectment,  before  appearance.     Barnes,  455.] 

When  and  how  at  nisi  prius,  vide  Enquest,  (A  1. — C  1,  &c.) 

[(C  b.)  TRIAL  BY  PROVISO.] 

[A  defendant  cannot  go  to  trial  by  proviso,  unless  there  has  been  a  de- 
fault  on  the  part  of  the  plaintiff,  though  there  has  been  a  former  trial,  and 
though  the  defendant  gave  notice  to  the  plaintiff  of  his  intention  to  carry 
down  the  record.     1  Mars.  218.     5  Taunt.  677.    6  Taunt.  251.] 

[The  defendant  in  an  issue  directed  by  the  court  of  chaocerr,  cannot 
carry  down  the  record  to  trial  by  proviso  ;  but  the  court  will  give  him  leave 
to  carry  it  down,  upon  a  suggestioa  that  the  plaintiff  means  to  delay  the 
trial.     4  T.  R.  767.] 

{The  only  use  of  the  rule  for  trial  by  proviso,  where  the  record  is  carried 
•608 1 
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down  hj  proviso  by  the  defendant^  is,  that  if  the  platDtiff  also  takes  the 
record  down,  his  alone  shall  be  tried.  Therefore,  it  may  be  obtained  at 
any  time  before  tiial,  and  even  after  notice  of  triai*  given  to  the  plaintiff.  1 
T.  R.  696.] 

[(C  c.)  TRIAL  BY  SPECIAL  JURY.] 

[If  in  a  cause  staodiag  for  trial  within  the  tenUi  it  shall  be  tried  within 
the  term.     4  Taunt.  470.] 

*  [*][(€  d.)  PLAINTIFF'S  OfeLlGATION  TO  PROCEED  TO  TRfAL.] 

[In  E.  B.  he  need  not  give  notice  of  trial  before  the  term  succeeding  that 
in  which  issue  is  joined.    3  T.  R.  734.] 

[The  plaintifi^has  the  whole  of  the  term  succeeding  that  in  which  issue  is 
joined  to  try  the  cause.     1  H.  B.  1 23.] 

[In  a  London  cause  the  plaintiff  is  not  bound  to  go  to  trial  at  the  sittings 
after  the  term  in  which  issue  is  joined^  though  joined  early  enough  for  that 
purpose,    4  T.  R.  557.     1  H.  B.  28^.] 

[(C  e.)  NOTICE  OF  TRIAL.] 

[A  fresh  notice  of  trial  is  necessary  though  it  be  put  off  by  the  defendant. 
3  Blk.  798.] 

[Notwithstanding  a  peremptory  undertaking  to  trjr,  notice  of  trial  is  re* 
quisite,  without  which  the  defendant  is  not  bound  to  take  any  steps,  and 
therefore  cannot  claim  the  costs  incurred  by  any  steps  he  may  have  taken* 
1  H.  B.  222.] 

[If  a  cause  DC  made  a  remnant,  it  maybe  tried  at  the  next  sittings,  without 
a  new  notice  of  trial  \  secns,  where  the  trial  is  put  off  by  rule  of  court.  And 
even  where  plaintiff  gives  a  peremptory  undertaking  to  try  at  the  next  sit- 
tings or  assises,  there,  likewise,  a  new  notice  must  be  given,  since  the  plain- 
tiff, notwithstanding  such  notice,  may  decline  trying  his  cause*  8  T*  R. 
S45.1 

[Notice  of  trial  cannot  be  given  pending  a  rule  for  changing  the  venue*  1 
Taunt.  58.] 

[See  the  rule  as  to  notice  for  the  sittings  after  term  in  London.  E.  B. 
13  East,  393.] 

[Notice  maybe  given  by  continuation  of  avoid  notice,  if  given  within 
regular  time.    3  Blk.  1298.] 

[The  place  of  residence  (by  which  the  duration  of  the  notice  is  regulated) 
is  that  where  defendant  r^ides  on  delivering  the  issue.     1  East,  688.] 

[Where  the  defendant  resides  above  forty  miles  from  London,  unless  the 
cause  has  been  treated  as  a  town  cause,  there  ought  to  be  fourteen  days  no- 
tice of  trial,  though  the  arrest  be  made,  and  the  venue  laid  in  town.  2  Blk. 
1 205.] 

[In  a  town  cause,  in  case  of  a  temporary  residence  in  the  country,  the 
common  notice  is  sufficient.     2  Price,  279«j 

[In  a  town  cause,  where  defendant  is  abroad,  eight  days  notice  is  requi- 
aite.    4  T.  R.  5^.] 

[A  change  of  residence  pending  the  action  to  beyond  forty  miles  from  Lon- 
don, does  not  entitle  to  the  longer  notice  of  trial,  unless  notified.     12  East, 

•  427.] 

fA  cause  which  is  commenced  as  a  town  cause,  and  not  objected  to,  shall 

^  4;*609] 
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be  considered  as  such  in  all  ite  subscqaent  stages,  especiallj  after  a  Terdicfc 

?Blk.992.]  .m  «   i.^/.T 

[Rule  relative  to  short  notice  in  coanty  causes.     3  T.  »•  660.J 
When  A  cause  has  been  suspended  for  a  year  after  it  was  at  issue,  the  de- 
fendant is  entitle^  to  a  term's  notice  of  trial  5  unless  himself  occasioned  lU 
suspension  by  injunction.    Dougl.  71.]  ^     *     a* 

m[The  undertaking  for  short  notice  for  the  sittings,  does  not  extend  to 
ibe  adjoining  sittings.     7  Taunt.  452.     1  Moore,  160,] 

[Where  (he  objection  was  on  the  ground  of  a  mis-trial,  appears  on  the 
record,  the  verdict  ^ill  npt  b^  let  aside  fo^r  a  defect  in  the?  notice  of  tnaU 
J 1  East,  370.] 

[(Cf.)  REGULATION  OP  THE  TRIAL.] 

[Motions  for,  must  be  ma<Je  to  Ihp  judge  who  presides  at  N.  P.  7  Taunt, 
';590.] 

[(C  g.)  ENTteRINe  THE  TRIAL  ON  THE  RECORD.] 
[It  must  appear  on  the  record  that  the  trii^l  was  hac|  by  twelve  jurors*    2 

[(C  h.)  MISTRIAL.} 

[The  objection  to  a  mistrial,  unlew  when  cured  by  statute,  may  be  by  mo- 
tion in  arrest  of  judgment.     2  M.  ^  S.  270*] 

[A  mistrial  is  cured  by  the  statutes  of  jeofails,  only  where  the  tnal  has 
been  by  a  jury  of  the  proper  county.    2  M.  &  S.  270.] 

[(D)  WHEJN  THE  TRIAL  SHALL  BE  PUT  OFF.] 

[If  a  party  want  tlie  testimony  of  witnesses  who  are  out  of  the  jurisdiction 
of  the  cfourt,  and  whom,  therefore,  he  cannot  compel  to  attend,  the  court 
may  put  off  the  trial  from  time  to  time  till  the  other  party  consent  that  depo- 
sitions shall  betaken  where  they  are.  Qowp.  174.  Vide  1  Bl.  Rep.  512. 
Do^g.419.] 

[But  a  trial  will  not  be  put  off,  on  the  general  affidavit  of  the  absence  of 
material  witnesses,  where  the  case  is  suspicious,  and  the  witnesses  aie  for- 
eigners, never  likely  to  return  to  England.     1  Bl.  510<] 

[And  where  a  witness  is  likely  to  be  absent  for  a  considerable  tine,  as 
eighteen  months,  a  special  case  is  requisite  to  put  off  a  trial  for  want  of  his 
evidence.     1  Bl.  436<1 

[Trial  00  collateral  issues,  though  in  capital  eases,  shall  not  be  put  off, 
unless  the  defendant  make  oath  of  the  truth  of  bis  plea.     1  Bl.  4»  &12.] 

[(El.)  NEW  TRIAL.] 

[The  court  may  in  any  case  grant  ^  new  trial,  o^n  the  ground  qf  excessive 
damages.     1  T.  R.  277.] 

[But  in  a  case  of  tort^  the  court  will  not  grant  a  new  trial  for  excessive 
damages,  unless  they  b^  outrageously  disprQportioned  to  the  nature  of 
the  injury,  or  the  circumstances  of  the  parties.  2  Bl^  1327.  929.  2  T«  R« 
1 66.1 

[The  court  did  not  grant  a  qew  tfia)  in  an  action  fpr  criminal  co^v^r- 
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sation,  though  the  damages  appeared  to  them  extensive.    B.  R«  4  T.  R, 
651.] 

[Nor,  iQ  an  action  for  enticing  away  the  plaiJStiff's  wife*  C.  P.  Willes, 
577.1 

[*][After  a  full  trial  by  a  competent  jury,  if  no  fresh  light  can  be  thrown 
on  the  case,  a  new  trial  shall  not  be  granted.     1  Bl.  418.] 

[Nor,  shall  it  be  granted  where  the  verdict  is  not  contrary  to  evidence  or 
iaw,  though  contrary  to  the  opinion  of  the  judge.     1  Bl.  l.J 

[If  the  court  see  that  justice  has  been  done  between  the  parties^  they  will 
not  set  aside  the  verdict,  nor  enter  into  a  discussion  on  the  question  of  law, 
thoogh  application  be  made  on  the  ground  of  a  mis*direotion.     3  T.  R.  4.] 

[Surprise  may  be  a  ground  for  a  new  trial ;  but  it  is  not  necessarily  so.  1 
Bl.  298.] 

[Nor,  shall  a  new  trial  be  granted,  merely  because  the  counsel  of  the  pafi^ 
ty  applying  thought  it  prudent  to  omit  mftteiial  evidence,  which  the^'  had  iu 
their  oriefs  ;  nor,  because  another  jury,  in  a  cause,  nearly  similar,  on  hear- 
ing that  evidence  gave  a  different  verdict.     2  Bl.  802.     2  T.  R.  1 1 3.] 

[Bnt  the  discovery  of  new  evidence,  by  the  attorney  of  a  defendant  exe- 
cutor, then  absent  from  Ekigland,  though  in  the  actual  custody  of  the  defend- 
ant himself,  but  not  known  by  him  sp  to  be,  is  a  ground  for  a  new  trial.  2 
Bl.  955.] 

[An  exception  to  the  competency  of  witnesses,  discovered  after  a  trial,  is 
not  of  itself  a  sufficient  ground  for  granting  a  new  triaU  though  it  may  have 
weight  with  the  court,  where  the  party  applying  appears  to  have  merits.  I 
T.  R.  717.] 

[It  is  no  ground  for  the  court  to  grant  a  new  trial,  that  a  witness  called  to 
prove  a  certain  fact,  was  rejected  on  the  ground  of  incompetency,  where 
another  witness  established  the  same  fact,  and  the  verdict  was  given  on  a 
collateral  point.     B.  R.     3  East,  451.] 

[Where  there  are  two  contrary  verdicts,  and  the  latter  is  satisfactory  to 
the  court,  the  losing  party  is  not  entitled,  by  any  rule  or  practice,  to  a  third 
trial.     2  Bl.  963.] 

[Nor,  will  a  new  trial  be  granted  in  an  action  of  debt,  where  the  verdict 
was  only  for  part  of  the  sum  demanded,  being  what  was  justly  due.  2  Bl. 
1205.] 

[Where  a  verdict  on  an  action  for  words  is  given  for  a  defendant,  clearly 
against  evidence,  yet,  if  the  damages  on  a  right  verdict  must  have  been 
trivial,  a  new  trial  will  not  be  granted.     2  Bl.  851.] 

[It  will  not  be  granted  to  give  the  defendant  an  opportunity  of  proving  the 
illegality  of  a  policy,  which  was  not  illegal  on  the  face  of  it;  lie  should  have 
shewn  that  at  the  trial.     I  T.  R.  84.] 

[Value  and  importance  are  not  of  themselves  sufficient  grounds  for  grant 
ing  a  new  trial,  unless  there  be  also  some  doubt  in  the  question,  though  they 
frequently  weigh  in  obtaining  a  rule  to  idiew  cause  why  there  should  not  be  a 
new  trial.     2  T.  R.  113.] 

£New  trials  in  ejectment  arc  not  usually  granted,  where  there  is  a  verdict 
for  the  defendant ;  otherwise,  if  there  be  a  verdict  for  the  plaintiff.  1  Bl. 
348.] 

QVide  in  Pleader.] 

[(EJ  2.)  When  there  dhali  be  a  new  trial  witl^out  costs.] 

[Wher^  the  plaintiff  refuses  to  be  nonsuited,  contrary  to  the  opinion  of 
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ibe  jadge,  a  new  trial,  if  granted,  aball  be  without  costs*  If  be  lubmit  [*]to 
an  erroneous  nonsuit,  it  shall  be  set  aside  without  costs.     1  BK  670.] 

[Where  a  new  trial  has  been  granted,  and  nothing  said,  in  the  rule,  about 
the  costs  of  the  first ;  although  the  second  verdict  be  for  the  same  party  as 
ttxe  first,  he  shall  not  have  tl^  costs  of  the  first  trial*    Doug.  438.  j 

Vide  more  concerning  Trial,  in  Admiralty,  (E  d,  6.) — Bastard,  (D  9.)— 
Battel.— Chancery,  (X--4  V).— Copvhold.  (R  1 7.)— County,  (C  11. V- 
Dett,  (G  14.)— Information,  (D  7r)— Justices,  (T  3.— W  1,  &c.)— Prohibi- 
tion, (F  14.)— Wales,  (D).— Pleader,  (R  17.) 

Trial  fer  medietatem  Likouas.    Vide  Alien,  (C  8.) 

TROVER. 

Vide  Action  upon  the  Case  upon  Trover.— Pleader,  (S  I). 

TROY  WEIGHT. 

Vide  Leet,  (L  6.) — Justices  of  Peace,  (B  90.) 

TRUCE. 

Vide  Admiralty,  (E  8.) 

TRUST. 

[(A)  PRIVATE  TRUSTEES.]  p.  512. 

[(B)  TRUSTEES__FOR  PUBLIC  PURPOSES.]  p.  514. 

[(A)  PRIVATE  TRUSTEES.] 

[Where  there  were  no  trusts  to  execute  the  words  of  trust  in  a  will  held 
that  derisees  in  fee,  subjects,  &c.  took  the  ultimate  remainder  to  their  own 
use.     16  East,  283.] 

[Devise  of  a  renewable  leasehold  to  A.  for  his  own  use  and  benefit,  on  bis 
attaining  twenty-one,  upon  trust  that  devisor's  trustees  should  pay  rent,  per- 
form covenants,  and  renew  from  time  to  time,  and  for  that  purpose  make  sur* 
render,  &c«  The  trustees  take  the  legal  interest  until  A.  reaches  twentj- 
one,  and  not  a  mere  naked  power.     1  M.  &  S.  692.] 

[The  testator  devised  certain  lands,  part  mortgaged  in  fee,  and  part^  on* 
incumbered,  to  trustees  and  their  heirs  to  pay  debts  in  aid  of  the  personal  es* 
tate,and  divide  the  surplus  and  all  his  other  lands,  &c.  to  the  first  and  other 
sons  successively  for  life,  with  successive  remainders  to[*]  trustees  and  their 
heirs  to  preserve  subsequent  estates  during  the  lives  of  the  several  tenftots 
for  life,  with  several  remainders  successively  to  the  first  and  other  sons  of 
the  bodies  of  the  testator's  several  sons  in  tail  male,  with  like  remainders  to 
his  daughters  for  life,  to  trustees,  &c.  and  to  her  first  and  other  sons  sQCces- 
sively  in  tail  male;  with  a  power  that  each  of  the  testator's  sons,  as  be  canoe 
into  possession,  might  from  time  to  time  grant  or  appoint  all  or  any  part  of  the 
lands  whereof  be  should  be  so  seized,  and  possessed  to  trustees,  on  traat,  bj 
the  rents  and  profits  to  pay  a  jointure  to  any  wife,  &c.  for  the  term  of  ^^ch 
3uch  wife's  natural  life  only.] 

t*512]  fc*513] 
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[There  were  also  powers  by  deeds  to  charge  the  lands  with  younger  chil- 
drens'  portions,  and  to  lease  for  twenty-one  years,  while  the  mortgages  re- 
mained outstanding,  and  the  trusts  for  payment  of  debts  unperformed,  the 
eldest  son  by  deed  reciting  the  will  and  power,  conveyed  lands  to  trustees 
and  their  heirs  on  trust,  by  the  rents  and  profits  to  raise  and  pay  a  jointure 
to  bis  wife,  during  her  natural  life  only;  and  charged  the  lands  with  portions 
for  younger  children,  if  any  ;  which  deed  also  contained  a  covenant  for  quiet 
enjoyment  against  the  settler  and  testator  during  the  wife's  life;  K.  B.  held 
fliat  trustees  took  a  fee.  C.  B.  held  that  they  took  no  legal  estate.  1 1  East, 
458.  3  Taunt.  316.] 

[If  an  estate  is  devised  to  trustees  during  the  life  of  A.,  the  wife  of  B.,  in 
trust  to  pay  the  rents  to  C.  during  B/s  life-time,  and  on  his  death  in  case  A. 
aball  be  then  living,  in  trust  to  pay  them  to  A.  and  C,  and  after  the  deaths 
of  A.  and  C.  without  issue,  then  over  to  D.  in  fee  ;  whereby  there  is  no  dec- 
laration of  trust  for  the  remainder  of  B.'s  life  in ^  the  event  of  A,  andC. 
dying  before  him  without  issue  )  yet  if  the  intention  manifestly  appears  to 
have  been  only  to  secure  the  rents  to  C.  for  his  life,  and  to  A.  in  case  of  her 
surviving  B.,  the  trust  estate  will  be  considered  as  determined  on  the  death  of 
A.  and  C.  without  issue,  so  that  the  fee  will  immediately  vest  in  D.,  who  by 
himself  therefore  may  make  a  tenant  to  the  prcecipe  for  suiTering  a  recovery. 
1  T.  R.  346.] 

[An  express  devise  in  fee,  to  trustees  may  be  cut  down  to  an  estate  for  life, 
upon  an  implication  of  intent.     7  T.  R.  433.] 

[Where  an  estate  was  devised  to  trustees  and  their  heirs  to  preserve  con-^ 
tingent  remainders ;  and  there  were  several  sets  of  limitations,  each  of  an 
estate  for  life  and  in  tail,  the  trustees  to  permit  the  tenants  for  life  to  receive 
the  rents  ;  and  between  each  set  of  limitations  the  estate  was  limited  again  to 
the  trustees  and  their  heirs ;  held,  that  they  took  the  legal  interest  only 
during  the  life  estates.  7  T.  R.  433.] 

[Where  the  pui*poses  of  a  trust  may  be  answered  by  giving  the  trustees  a 
less  estate  than  a  fee,  no  greater  estate  shall  arise  to  them  by  implication  ; 
but  the  uses  in  remainder  limited  on  such  lesser  estate  so  given  to  them, 
shall  be  executed  by  the  statute.     5  East,  163.     1  Smith,  383.] 

.  [A  testator  having  an  estate  settled  on  himself  for  life,  remainder  in  trust 
to  secure  500/.  a  year  to  his  wife,  in  lieu  of  dower,  remainder  to  trustees 
for  200  years,  for  better  securing  the  annuity,  remainder  to  himself  in  fee  ; 
gives  300/.  a  year  to  his  wife,  in  addition  to  her  jointure,  his  just  debts  be- 
ing previously  paid  ;  and  appoints  three  persons  ^^  as  trustees  of  inheritance 
for  the  execution  thereof."  The  trustees  take  [^]an  estate  in  fee  in  remain- 
der, subject  to  the  term  of  200  years.     3  Smith,  69.     7  East,  97.] 

[Conveyance  by  deed  to  A.,  his  heirs  and  assigns  during  the  life  of  B.,  in 
trust  to  pay  the  rents  and  profits  as  B.  should  appoint,  during  her  life  *,  and 
after  her  decease  to  the  use  of  such  child  or  children,  ^c,  and  in  such 
shares  as  B.  should  appoint,  &c.  The  trustees  only  take  during  B.^s  life. 
1  N.  R.  25.] 

^A  trustee  lending  his  name  as  plaintifi  is  not  permitted  to  release  the 
action  without  leave  of  the  court.     7  Taunt.  48.] 

{  A  trust  created  for  the  benefit  of  a  third  person,  though  without  his 
knowledge,  may  be  affirmed  and  enforced  by  him.  Neilson  v.  Blight,  1 
Johns.  Cas.  205. 

Trustees  conveying  the  trust  estate,  are  not  liable,  unless  there  be  fraud, 
or  a  warranty  of  title.  Murray  v.  Trustees  of  the  Ringwood  Company,  2 
Johns.  Gas.  278.     Vide  Holly  v.  Lockwood,  1  Conn.  Hep.  180. 

But  if  a  trustee  choose  to  bind  himself  by  a  personal  covenant,  he  is 

[*5l4'i 


532  TRUST. 

liable,  ftt  law,  for  a  breach  of  it,  though  he  describe  hioiself  as  covenanting 
as  trustee  merely.     Duvall  v.  Crai^,  2  Wheat.  45. 

Where  a  trustee  has  been  robbed  of  the  trust  money,  he  will  be  excused 
from  the  payment  of  it.     f^urman  v.  Coe,  1  Caines^  Cas.  in  Error,  96. 

Whether  a  trustee  may  lawfully  become  a  purchaser  of  the  trust  estate  ? 
Munro  V.  Allaire,  2  Caines^  Cas.  in  Error,  18S.  Bergen  v.  Bennet,  1 
Caines' Cas.  in  Error,  1.  Jackson  v.  Van  Dalfsen,  5  Johns.  Rep.  43. 
Jackson  v.  Woolsey,  1 Y  Johns.  Rep.  446.  Sheldon  v.  Sheldon,  13  Johns. 
Kep.  220.  Jackson  V.  Walsh,  14  Johns.  Rep.  407.  Lazarus  v.  Bryson, 
3  Binn.  54. 

What  degree  of  fidelity  is  required  of  a  trustee,  in  selling  and  disposing 
of  the  trust  estate.     Vide  Franklin  v.  Osgood,  14  Johns.  Rep.  52t. 

One  trustee  is  not  answerable  for  the  want  of  fidelity  of  his  co-trustee. 
Kip  V.  Deniston,  4  Johns.  Rep.  23. 

If  a  conveyance  be  made  in  trust,  the  legal  estate  is  In  the  trustee,  and 
the  equitable  estate  in  the  cestui  que  trust.  Newhall  v.  Wheeler,  7  Mass. 
Rep.  189. 

One  cannot  reclaim  property  in  the  hands  of  a  trustee,  without  payii^ 
all  sums  advanced  on  account  of  the  trust'  property.  MS.  Rep.  Whart. 
Pig.  Penn.  Rep.  582.     Vide  Johnson  v.  Pa3ker,  1  Nott.  tn  M^Cord,  1  • 

Yet,  by  voluntarily  parting  with  the  possession  of  the  trust  property,  he 
loses  his  lien,  as  between  ^im  and  a  purchaser*  Johnson  v.  Packer,  ut 
suprop 

The  act  of  a  trustee  shall  not  prejudice  the  cestui  que  trust.  Den  z. 
Rice,  Cam.  &  Nor.  497. 

So,  if  a  trustee  purchase  in  a  claim  adverse  to  the  trust  estate,  he  shall 
hold  it  for  the  benefit  of  the  cestui  que  trust.  M^CIanahan  v,  Henderson, 
2  Marsh.  389.  | 

[(B)  TRUSTEES  FOR  PUBLIC  PURPOSES.] 

rrt  seems  that  no  action  lies  against  commissioners  (or  their  servants)  ap^ 
pointed  under  an  act  of  parliament  to  efiectuate  its  provisions,  unless  they 
exceed  their  jurisdiction ;  and  clearly  not,  where  the  act  gives  another  reme- 
dy.   4T.R.  794.1 

[Where  the  act  directs  that  monies  recovered  against  commissioners  for 
any  thing  done  under  it,  shall  be  defrayed  out  of  the  money  in  the  hands  of 
their  treasurer,  they  are  nevertheless  personally  liable  in  the  first  instance.  8 
East,  41.] 

[Trustees  appointed  under  a  turnpike  act,  with  authorihr  to  cut  drains  in 
lands,  making  reasonable  satisfaction  to  the  owners  thereof,  are  not  liable  to 
the  actions  of  third  persons  thereby  injured,  if  they  acted  to  the  beat  of  their 
skill,  and  with  the  best  advice.     1  Mars.  429.     6  Taunt.  29.] 

[The  trustees  of  a  certain  public  road  are  empowered  by  statute,  and  re- 
quired, *'  from  time  to  time  to  cause  such  and  so  many  lamp-irons  or  lamp- 
posts te  be  put  along  the  sides  of  the  said  road,  or  upon, the  wall  or  palliaaoe 
of  any  house,  &c.  as  they  shall  think  proper;  and  also  to  cause  such  tianiber 
of  lamps  to  be  provided  as  they  should  think  necessary  for  lighting  the  said 
road.^'  Under  their  directions  the  road  is  cleansed,  and  the  scrapings  brought 
to  the  side  of  the  road*  No  lamps  are  placed  by  the  road  side,  in  conse- 
quence of  which  a  passenge^falls  over  the  scrapings  and  breaks  her  am. 
Held,  that  the  trustees  were  not  liable.  The  ground  for  charging  then 
was,  that  they  had  neglected  their  duty  in  omitting  to  provide  lamps.     The 
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ground  of  the  judgment  was,  as  it  seems,  two  fold  ;  1«  The  statute  left  it  for 
them  to  determine  whether  any  lamps  were  requisite  :  2.  The  trustees  of  a 
puSlic  road  arc  only  punishable  bj  indictment  for  a  neglect  of  their  duty, 
not  by  action.    4  M.  &  S.  27.  ] 

\\i  seems  that  the  trustees  of  a  public  road,  who  in  furtherance  thereof 
employ  others  under  ihem,  are  not  to  be  considered  in  the  same  light  as  are 
private  individuals  retaining  others.  Therefore  they  are  not  answerable 
for  their  misconduct.     4  M.  &  S.  27.] 

[The  trustees  of  a  certain  public  road  were  empowered  to  make  contracts 
ior  the  cleansing  the  said  road.  They  engage  with  a  con<?ractor  ;  and  the 
labourers  employed  by  them,  do  the  work  so  negligently  as  to  injure  a  passen* 
ger.  The  trustees  are  not  Irable,  since  the  labourers  cannot  (as  the  lime- 
burner's  servant  in  1  Bos.  &  Pul.  404.  might)  be  considered 'as  in  their 
employment*  No  duty  was  imposed  upon  the  trustees  to  see  that  the  labour- 
ers dio  not  commit  any  nuisance.     4  M.  &  S.  27.] 

[*][By  a  turnpike  act  trustees  are  appointed  with  authority  to  cut  drains 
in  lands  adjoining  the  roads,  making  reasonable  satisfaction  to  the  owners 
thereof.  A  drain  is  cut  by  an  order,  signed  by  a  competent  number  of  trus* 
tees,  and  according  to  the  plan  of  a  surveyor,  in  land  adjoining  the  plaintiff's 
by  which  the  latter  is  overflowed.  An  action  is  brought  against  one  of  the 
trustees,  and  held  well.     1  Mars.  429.     6  Taunt.  436.] 

[Where  a  turnpike  act  directed  that  actions  for  acts  of  the  trustees  should 
be  brought  against  the  treasurer;  held,  that  the  latter  could  not  be  sued  for 
the  act  of  fewer  than  all  the  trustees.     7  Taunt.  I.J 

Vide  Action  on  the  Case  for  Deceipt,  (A  5. — E  2,  3.) — For  Negli* 
gence,  (A  1.) — ^Administration,  (C  4.)-4;3hancery,  (2  M  9. — 3  R  3. — 4  W 
1,  &c.) 

TRUSTEE. 

Vide  Chancery,  (4  W  7,  &c.) 

TUMBREL. 

(A)  TUMBREL,  &c.;  WHO  SHALL  HAVE  THEM.  p.  515, 

(B)  PILLORY,  p.  516. 

(C)  WHIPPING,  p.  517. 

(A)  TUMBREL,  &c. ;  WHO  SHALL  HAVE  THEM. 

The  tumbrel,  or  trebutchet,  is  an  instrument  for  the  punishment  of  women 
that  scold,  or  are  unquiet,  now  called  a  cucking-stool*  Nom.  verb.  Cuckingy 
nXo%\.     Lamb.  1.  1.  c.  13.    Vide  Leet,  (K). 

Other  instruments  of  punishment  or  correction  ^refurca^  or  gallows*  FI« 
1^  2.  c.  13.  s,  1 9. 

The  pillory  and  stocks.     Fl.  I.  2.  c.  13.  s.  19.     Kit.  13.  a. 

These  instruments  of  correction  none  can  set  up  without  proper  war« 
rant. 

And  if  the  lord  of  a  liberty  set  them  up  without  warrant,  he  shall  lose  hia 
franchise  or  liberty.     Fl.  I.  2.  c.  12.  fo.  75.     2  Rol.  303. 1.  10. 

And  a  man  may  have  a  pillory,  tumbrel,  and  furcas^  (kc.  by  grant  or  pre* 
scription.     3  Rol.  303.  I.  IQ. 
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So,  every  lord  of  a  leet  ought  to  have  tbem.  Kit.  13.  a.  Cro.  EK  698. 
Fl.  I.  2.  c.  12.  s.  19.     Vide  id  Leet,  (K). 

And  the  neglect  to  have  them  is  iaquirable  in  the  leet*  Kit.  1 3.  a.  Fl.  1. 
2.  c.  12.8.  19. 

And  for  default  the  liberty  may  be  seized.  Fl.  1.  2.  c.  12.  s.  19.  Agr. 
Mo.  574.     Cro.  El.  698. 

Or,  the  lord  of  the  liberty  shall  be  fined  to  the  king  for  a  neglect  in  his 
time.     Per  Scrope,  Kel.  149.  b. 

[*J(B)  PILLORY. 

The  pillory  is  the  osual  punishment  of  any  convicted  of  an  infamous 
crime  ;  as,  perjury,  forgerv. 

So,  it  was  inflicted  for  lalse  rates  by  a  public  assessor.     Mod.  Ca.  306. 

So,  for  a  libel  on  a  magistrate,  or  the  government.     Cro.  Car.  175. 

A  pillory  and  tumbrel,  which  are  infamous,  ought  not  to  be  used  without 
good  warrant.     3  Inst.  219. 

By  the  st  51  H.  3.  st.  6.  a  pillory  of  convenient  strength  shall  be  in  every 
liberty. 

And  by  the  st.  31  Ed.  1.  de  pistoribus,  the  pillory  ou^t  to  be  of  conve- 
nient strength,  that  execution  may  be  done  without  peril  to  the  body  of  the 
offender. 

[The  head  and  hands  of  the  ofiender  ought  to  b  e  put  in  and  through  th^ 
es  in  the  pillory,  and  so  continue  during  the  whole  time ;  if  this  is  omitted, 
it  is  a  contempt,  and  the  court  will  punish  the  under-sheriff  by  fine  and  im- 
prisonment.   2  B.  M.  792.] 

By  the  St.  51  H.  3.  st.  6.  Ass.  Pan.  &  Cerv.  if  a  baker  offend,  in  not  ob« 
serving  the  assise,  often,  viz.  above  three  times,  he  shall  be  set  in  thepillorj 
without  redemption. 

So,  by  the  same  statute,  if  a  brewer  break  the  assise  outrageously,  or  ofleoy 
he  shall  be  adjudged  to  the  tumbrel,  or  other  correction. 

And  by  the  st.  31  Ed.  1.  de  pist.  if  a  brewer  exceed  the  assise;  for  the 
fourth  offence,  be  shall  be  set  in  the  pillory  without  redemption. 

By  the  st.  31  Ed.  1.  de  pist.  if  a  butcher  sells  swine's  flesh  meazled,  or 
flesh  dead  of  murrain  ;  for  the  second  offence  he  shall  be  set  in  the  pillory. 

By  the  st.  3 1  Ed.  1 .  de  Pist.  if  any  sell  deceitful  oatmeal ;  for  the  third  of- 
fence he  shall  beset  in  the  pillory. 

By  the  st.  31  Ed.  1.  a  forestaller,  for  the  second  offence,  shall  be  adjudg- 
ed to  the  pillory. 

And  by  the  st.  5  Ed.  6.  14.  forestaller,  regralor,  and  engrosser,  for  the 
third  offence  shall  be  adjudged  to  the  pillory. 

By  the  st.  19  H.  7.  6.  he  who  sells  pewter  or  brass  by  a  deceitful  beam  or 
weights,  shall  forfeit  205. ;  and  it  insolvent  shall  be  set  in  the  pillory. 

By  the  st.  1 1  H.  7. 4.  be  who  sells  by  false  weights ;  for  the  third  offence 
shall  forfeit  205.,  and  shall  be  set  in  the  pillory. 

By  the  St.  33  H.  8.  1.  any  convicted  of  getting  money  or  other  thing  by 
counterfeit  tokens  or  letiers,  shall  be  imprisoned,  pilloried,  or  otherwise 
punished,  as  the  justices  think  meet.  ^ 

By  the  st.  2  Ed.  6.  15.  artificers,  &c.  who  conspire  to  enhance  prices,  for 
the  second  offence  forfeit  20/. ;  and,  if  they  do  not  pay  it  in  six  days,  shall  be 
put  in  the  pillory. 

By  the  st.  5  Ed.  6.  6.  counterfeiters  of  seals  to  cloths  shall  be  set  io  the 
pillory  for  the  second  offence. 
[*6161 
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By  the  ^t.  7  Ed.  B,  7.  cutter  or  marker  of  fael  falselj,  if  ioso] vent,  abal]  lie 
set  in  the  pillonr* 

By  the  st*  5  Eh  9.  eonvict  of  perjury  shall  be  in  the  pUloiy,  &c. 

By  the  at*  5  Eh  14*  convict  of  foi^ery  shall  be  in  thg  pillof^,  &c. 

[*]By  the  st.  5  Eh  16*  convict  of  sorcery,  tfc*  shall  stand  in  the  pillory 
six  hours  every  ouarter. 

By  the  st.  1 8  Eh  5.  an  informer,  who  compounds  an  oflfence  without  the 
assent  of  the  court,  shall  stand  in  the  pillory. 

(C)  WHIPPING. 

A  person  conyicted  of  petit  larceny  shall  be  whipped. 

But  whipping  ousht  not  be  inflicted  without  a  proper  cause. 

And  therefore,  if  a  man  in  England  inflicts  whipping  upon  his  slave 
brought  from  Russia,  without  cause,  it  seems  unlawful.     3  Rush.  468. 

And,  by  usage  in  the  8tar«chamber,  a  gentleman  ought  not  to  be  whipped. 
3  Rush.  468. 

TURBARY. 

Vide  Common,  (A). 

TURN  OF  A  LIVING. 

Vide  EsGUSs,  (H  3,  4.) 

TURN  OF  THE  SHERIFF. 

Vide  Leet,  (A). 

[TURNPIKE.] 

{^A  stage  coach  is  not  ^  a  carriage  travelling  for  hire,'V  within  the  meaning 
of  a  turnpike  act,  providing  that  the  traveller  or  passenger  in  a  carriage 
travelling  for  hire  shall  be  considered  as  the  person  paying  the  toll,  and  that 
such  payment  shall  not  exempt  such  carriage  repassing  with  a  different  trav- 
eller or  passenger.     10  East,  66.] 

[An  exemption  in  a  turnpike  act  from  toll  on  passing  again  with  the  same 
carriage,  applies,  though  with  different  horses,  being  the  same  in  number. 
10  East,  66.] 

[A  public  turnpike  act,  empowering  trustees  to  erect  toll-houses  and  lease 
the  tolls,  to  persons  advancing  money  thereon,  with  a  proviso  that  there 
shall  be  no  priority  amongst  diflerent  mortgagees,  does  not  authorize  them 
to  lease  the  toll-house,  since  then  one  creditor  would  gain  a  preference  over 
another.     3  T.  R.  169.] 

[Motion  to  stay  proceedings  inactions  for  penalties  under  the  general 
turnpike  act,  must  be  made  in  bank.     1 1  East,  484.] 


[*]VACATION. 

Vide  Temps,  (C  I,&cO 
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<  536  ) 
TAGABONDS  OR  VAGRANTS. 

Vide  Justices  or  Peace,  (B  76,  &c.) 

VaLORE  MARITAGn. 

Vide  GoARDiAM,  (H  7.) 

VALUE. 

Vide  JosTiCBS,  (O  3.  8.>— Monet,  (B  4.)— Waste,  (El.)     - 

VARIANCE. 

Vide  Abatement,  (G  8,— H  7 •)— Amendment,  (D  7,  8.— V  3*)*^Batl, 
(R   7.) — Obligation,    (B  4«)-^Pleaper,    (C  14,  15.—^   24.    30.>— 
:  Record,  (C— D— F). 

VENDITIONI  EXPONAS. 

Vide  Execution,  (C  8.) 

VENIRE  FACIAS. 

Vide  En^0E8t,    (C   1,  &c.)-^Pleadeb,  (2  S  13. — 3  O  30.V-*Peocks^, 

(D  8.) 

VENTRE  INSPICIENDO^ 

Vide  Bastard,  (C). 

VENUE. 

Vide  AbateIient,  (H  13.)— Action,  (N  1 3.)— Amendment,  (H  1,^c.)~ 

Pleader,  (S9.) 

[*]VERDEROR. 

Vide  Chase,  (Q  2.) 

VERDICT. 

Vide  Abatement,  (I  34.)— Amendment,  (P) — Appeal,  (G  4.)— Estoppel, 
(E  10.)— Evidence,  (A  5.)— Pleader,  (C  87t— E  38.—R  13.— S  l,&c.> 
-t^Pkbrooative,  (D  76.) 

VERT. 

VideCpASE,  (N  l,&c.) 

VESTED  REMAINDER. 

Vide  Estate,  (B  17.) 


(CST) 

VICAR. 

Vide  Ecclesiastical  Persons,  (6  10,  Ire.) 

VICARAGE. 

Tide  Ecclesiastical  Persons,  (C  10,  &c.) 

VICTUALS  AND  VICTUALLERS. 

Vide  JosTicBS  ijr  Peace,  (B  39. 87,  ^c.) 

VIDELICET. 

Vide  Parols,  (A  8.) 

yi  ET  ARMIS. 

Vide  Action  on  the  Case,  (C  3.) — Pleader,  (3  M  7.) 

[*]VIEW. 

(A)  WHEN  IT  LIES.  p.  620. 

J 

(B)  WHEN  NOT.  p.  620. 

[(C)  VIEWERS,  HOW  APPOINTED.]  p.  520. 

(A)  WHEN  IT  LIES. 

In  all  actions  real,  where  the  tenant  does  not  know  the  certainty  of  the 
lands  in  the  writ,  he  may  demand  a  view  of  the  land  demanded.  Bl.  Nom. 
verb.  View. 

[There  may  be  a  yiew  in  trespass,  on  affidavit  that  it  will  be  better  direc- 
tion to  the  jury  than  any  evidence.     B.  R.  H.  156*3 

[It  is  never  granted  without  affidavit,  except  on  actions  of  waste.  Barnes, 

[A  view  is  not  granted  without  hearing  both  parties,  and  examining  Into 
the  propriety  of  it,  unless  the  party  applying  consents,  that  if  there  is  no 
view,  or  a  view  by  any  of  the  jurors  (though  pot  of  the  first  twelve),  yet  the 
trial  shall  proceed,  and  ao  objeccion  be  made  on  account  thereof,  or  for  want 
of  a  proper  return.     1  B.  M.  252.] 

[On  a  view,  the  shewers  may  shew  not  only  the  place  in  question,  but 
also  the  marks,  boundaries,  &c.  to  enlighten  the  viewers  ;  and  may  say  to 
^ihem,  "  these  ane  the  places  to  which  we  shall  adapt  our  evidence  at  trial.'' 
iftarnes,  458.] 

(B)  WHEN  NOT. 

But  by  the  comjnon  law,  view  did  not  lie  in  dower  undt  nihil  hahtU  2 
Inst.  48 1 .    R.  2  Lev.  117. 

Nor,  in  any  writ  of  dower,  where  the  husband  died  seised.  2  Inst.  481. 
Semb.  2  Lev.  1 1  ?« 
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Nor,  by  the  st.  W.  2.  48.  in  dote  i^ementOf  which  the  husband  aliened  io 
the  tenant  of  his  ancestor.     3  Inst.  481. 

If  dower  be  for  rent)  of  which  her  husband  died  seised,  or  which  the  ten- 
ant has  by  the  release  of  the  husband,  the  tenant  shall  not  have  the  yiew. 

3  Inst.  483. 

So,  the  tenant  shall  not  have  the  view,  where  dower  is  demanded  of  a 
thing  certain ;  as,  of  the  marshalsea.    2  Rol.  728. 1.  35. 

Nor,  if  it  be  a  demand  of  tithes.    R.  3  Rol.  738. 1.  45. 

Yet  the  tenant  is  not  ousted  of  (he  view  where  he  or  his  ancestor  disseised 
the  husband ;  for  this  is  not  an  alienation.     3  Inst.  481 . 

Or,  if  the  husband  aliens  to  a  woman,  who  afterwards  marries  the  tenant ; 
for  the  alienation  was  not  to  the  tenant  himself.     3  Inst.  481 . 

After  a  verdict  in  an  assise,  default  of  view  shal^  not  be  alleged.  R. 
Mo.  68. 

[(C)  VIEWERS,  HOW  APPOINTED.] 

[Vide  4  Ann.  c.  16.] 

Vide  more  concerning  View,  in  Abatement,  (I  35.)^ — ^Forcible  Entry, 
(D  1 .  14.)— Pleader,  (3  Y  3.-3  O  31.) 

[♦] VIEW  OF  FRANKPLEDGE. 

Vide  LcET,  (A.) 

VI  LAICA  AMOVENDA. 

yi4e  EsoLis^,  (N  13.) 

VILL, 

Vide  Abatement,  (H  18.) — Parish,  (C  I,  3.) 

VILLENAGE. 

(A)  VILLIEN.  p.  521. 

(B)  VILLEIN,  p.  521. 

<C)  BEMEDY  FOR  A  VILLEIN. 

(C  1.)  Mitioo  habendo.  p.  521. 
(G  2.)  When  the  sheriff  cannot 
(C  3.)  Libertate  probanda,  p.  522. 

[(D)  SLAVERY.]  p.  532. 

(A)  VILLIEN. 


(G  2.)  When  the  sheriff  cannot  seize  upon  him.  p.  523» 


Villenage  is  a  servile  tenure,  wherebj  a  man  holds  land  to  render  to  his 
lord  villein  service.  (By  st.  12  Car.  3.  34,  all  tenures  are  turned  into  fiee 
ind  common  socage.)  Lit.  s.  1 73.  1 74. 

As,  to  c^rrj  and  re-cariy  the  jung  of  his  lord  out  of  the  citj,  or  out  of 
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bis  lord's  manor,  unto  the  land  of  his  lord,  and  to  spread  it  there,  Sic.    Lit. 
8.  172. 

And  it  may  be  done  by  a  free  man,  or  by  a  villein.     Co.  Lit.  1 16. 
Vide  Homage. 

(B)  VILLEIN. 

£Tery  villein  is  so  by  prescription,  or  by  bis  own  confession,  in  a  court  qf 
record.     Lit.  s.  175. 

(C)  REMEDY  FOR  A  VILLEIN. 
(C  L)  JSTativo  hahendo. 

If  the  lord  claims  an  inheritance  in  his  villein,  who  flies  from  his  lord 
against  his  will,  and  lives  in  a  place  oat  of  the  manor,  to  which  [*]he  is  re-> 
gardant,  the  lord  shall  have  a  nativo  habendo,     F.  N.  B.  77.  A. 

And  upon  snch  writ  directed  to  the  sheriff,  he  may  seize  him  who  does  not 
deny  himself  to  be  a  villein.     Ibid. 

(C  3.)  When  the  sherifiT  cannot  seize  upon  him. 

But  if  the  defendant  say,  that  be  is  a  free  man^the  sheriiT  cannot  seize 
him  ;  but  the  lord  must  rembve  the  writ  by  pone  before  the  justices  in  eyrc^ 
or  in  C.  B.,  where  be  must  count  upon  it.     F.  N.  B.  77.  C.  D. 

So,  the  sheriff  cannot  seize  a  villein  dwelling  in  the  king^s  anticnt  de- 
mesne ;  for  the  writ  de  nativo  habendo  says,  nisi  sit  in  dominico  domini  re- 
gis.     F.  N*  B.  77.  E.     Co.  ^.it.  137.  b. 

So,  by  the  custom  of  London,  if  he  has  dwelt  for  a  year  and  a  day  within 
the  city.     R.  Mo.  3. 

So,  if  he  be  professed  in  religion  ;  for  be  is  dead  civiHier.     Lit.  s.  202. 

(C  3.)  Liber  tat  e  probanda. 

So,  upon  a  nalivo  habendo  delivered  to  the  sheriff  before  removal  by />onei 
the  defendant  may  sue  a  writ  de  libertate  probanda  ,*  whereupon  the  whole 
•hall  be  removed  before  the  justices  in  eyre.     F.  N.  B.  77.  C. 

And  after  removal,  nothing  shall  be  done  upon  (lie  libertate  probanda ; 
bat  the  lord  shall  count  upon  the  nativo  habendo.     F.  N.  B.  77.  D.  G. 

Vide  more  concerning  Villenage,  in  Abatement,  (E  1.  -F  3.)-^Hom- 
age  (D). 

[(D)  SLAVERY.] 

[Slaves,  by  landing  in  England,  are  here  emancipated.  Loft.  1.  Except^ 
ing  the  case  where  a  man  confesses  himself  a  villein  in  gross,  in  a  court  of 
record*     Ibid.] 

[Contracts  relating  to  slavery,  made  in  England,  to  take  effect  abroad 
where  slavery  is  allowed,  are  valid.  Loft.  1.  And  made  by  a  slave  abroa(> 
in  order  to  his  manumission,  may  be  enforced  here.  3  B.  &  P.  69.] 
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(  640  ) 
VISCOUNT. 

(A)  SHERIFF. 

.     (A  1.)  Who  maybe,  p.  623. 

(A  2.)  How  he  begins  his  office,  p.  fi24. 

(B)  DEPUTIES  OF  A  SHERIFF. 

(B  1.)  Under-sheriff,  p.  626. 
(B  2.)  County-clerk,  p.  626. 
(B  3.)  Deputies  to  the  sheriff  for  replevins,  &c.  p.  625. 

L*](C  a.)  THE  AUTHORITY  OF  A  SHERIFF. 

(C  1.)  Judicial,  p.  526. 

(G  2.)  To  suppress  insurrection. — When  he  shall  take 

the  posse,  p.  626. 
(C  3.)  When  he  has  no  jurisdiction,  p.  526. 
(C  4.)  Ministerial,  p.  627. 
(C  6.)  To  collect  the  rights  of  the  king.  p.  527. 

C(C  b.)  PRIVILEGES.]  p.  527. 

(D)  REMEDY  AGAINST  A  SHERIFF. 

(D  1.^  For  neglect  of  his  duty.  p.  528. 
(D  2.)  For  misfeasance,  p.  52S. 

(E)  WHAT  A  SHERIFF  MAY  OR  MAY  NOT  DO. 

(El.)  bi person,  p.  630.  i 

(E  2.)  ByMs  officers,  p.  630. 

(P  I .)  WHAT  FEES  HE  MAY  TAKE.  p.  530, 
(F2.)  Remedy  for  his  fees.  p.  534. 

[(G  a.)  PROCEEDINGS  BY  AND  AGAINST.]  p.  535- 
(G  b.)  SHERIFF'S  ACCOUNT. 

(61.)  When  it  shall  be  made,  and  of  whai  things,  p. 
640. 

(G2.)  Of  what  things  a  sheriff  shall  not  be  charged,  p. 

54:^. 
(G  3.)  How  enforced  to  make  his  account,  p.  643. 
(G4.)   How  the  sheriff  shall  be  discharged  by  quietus. 
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arge  of  his  patent  and  account.^  p.  544> 


Sheriff,  Sil 

(A)  SHERIFF. 

(A  1.)  Who  may  be. 

The  aDtiqoity  of  the  office  of  sheriff,  and  how^  constituted,  Tide  in  Coun* 
ty,  (Bl.) 

6ut  by  the  st.  de  Line.  9  Ed.  2.  none  shall  be  sheriff  unless  he  have  suffi* 
cient  land  in  the  same  counlj  to  answer  to  the  king  and  his  people.  Con* 
firmed  by  the  st.  4  Ed.  3.  9.  and  5  Ed.  3,  4.  14  £d.  .3.  7.  13  &  14  Car.  3, 
21.  8.  7. 

So,  no  steward  or  bailiff  to  a  great  lord,  unless  out  of  service,  that  be  may 
attend  to  execute  his  office. 

[*]So,  by  the  st.  14  E.  3.  7.  no  sheriff  shall  continue  in  office  above  a  year. 
Confirmed  by  the  st.  42  Ed.  3.  9.     Vide  Couutj,  (B  2.) 

So,  temp.  R.  1.  it  was  provided,  that  a  sheriff  should  not  1>e  a  justice 
within  his  county.     Mad.  639. 

[Sub-sheriff  to  act  in  case  of  death  of  sheriffs     3  G.  1.  c.  15.] 

r       .  .  : 

(A  2.)  How  he  begins  liis  oflRce. 

The  sheriff,  after  nomination  to  his  office,  and  before  his  patent  delivered} 
must  be  bound  ^n  a  recognizance  in  the  exchequer  to  make  account,  and  ap- 
point a  sufficient  under-sheriff  for  execution  of  process. 

So,  he  must  find  surety  for  performing  his  office,  if  the  king  pleases.  Mad. 
642. 

So,  he  must  qualify  himself  within  three  months,  by  taking  the  test,  ac- 
cording to  the  St.  25  Car.  2.  2. 

After  such  recognisance  given,  he  must  procure,  out  of  chancery,  thepa* 
tent  of  office,  the  patent  assistance,  and  the  writ  for  discharge  of  the  old 
sheriff:     Crompt.  Off.  of  Sher.  202,  203.     Vide  County,  (B  1,  &c.) 

He  must  take  by  indenture  from  the  old  sheriff  all  the  prisoners  and  writs, 
&c.  in  his  custody.    Crompt.  Off.  Sher.  203.     Vide  County,  (B  3.) 

Also*  before  the  sberiffacts  in  bis  office,  he  must  take  an  oath,  that  he  will 

truly  serve  the  king  in  the  office  of  sheriff,  &c.,  truly  keep  the  king^s  rights, 

and  all  that  beiongeth  to  the  crown,  &c.,  not  respite  the  king's  debts  for  gift 

or  favour,  where  it  may  be  done  without  great  grievance,  rightfully  treat  the 

people  in  his  bailiwick,  &c.,  truly  acquit  at  the  exchequer  all  those  of  whom 

he  shall  receive  any  thing  of  the  king's  debts,  nothing  take  whereby  the  king 

noay  lose,  or  his  right  be  letted,  &c.,  truly  return  and  serve  the  king's  writs, 

&c*,  take  no  bailiffs  but  such  as  he  will  answer  for,  &c.,  return  reasonable  is* 

sues,  &c.,  make  due  panels,  &c.   hath  not,  nor  will,  let  to  farm,  &c.  his 

sheriffwick  or  any  office  belonging  to  it,   truly   execute  the  laws,  and  in  all 

ihings  behave  himself  for  the  honour  of  the  king,  and  good  of  his  subjects, 

ajdd  discbai^e  his  office  to  the  best  of  his  skill  and  power*    Crompt.  Off.  Sh, 

S02.     Vide  for  his  oath  the  St.  3  Geo.  15.     Vide  Mad.  640.     Vide  Sere- 

ment,  (A). 

[If  sheriff  takes  bond, of  his  bailiff  to  pay  20<^.  for  dvery  defendant's  name 
in  every  warrant  in  mesne  process,  it  is  not  letting  his  sheriffwick  to  farmt 
C  B.  Fort.  368.] 

If  the  sheriff  neglects  his  oath,  be  will  be  in  danger. of  perjury,  and  also  of 
imprisonment  of  his  body,  and  ransom  at  the  king^s  will.     Dy.  6 1  a. 

Soj  if  he  refuses  the  office,  being  nominated  by  the  king,  an  information  Hat 
against  him.     2  Mod.  300. 
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Though  he  was  excommunicated,  whereby  he  cannot  take  the  test  to  qual- 
ify.    R.  2  Mod.  300. 

Or,  was  not  qualified  by  taking  the  sacrament  within  a  year  preceding. 
(Vide  4  Mod.  269.     Salk.  167.     1  Ld.  Raym.  29.     2  Vent.  248.) 

[A  criminal  information  was  granted  for  refurfng  the  office  of  sheriflT;  be- 
cause the  public  good  required  that  the  office  should  not  remain  vacant,  [*]and 
therefore  tb»t  the  matter  ^ould  be  determined  by  a  more  speedy  process 
than  indictment,  which  probably  would  not  be  determined  till  just  before  the 
expiration  of  the  year.     2  T*  R«  73}.] 

(B)  DEPUTIES  OF  A  SHERIFF. 

(B  1.)  Under-sheriff. 

The  sheriff  of  ancient  time  had  his  under-sheriff.     Hob.  13. 
He  is  mentioned  in  the  st.  W.  1.  15.     2  Inst.  191. 
And  he  by  the  st.  27  £1.  12.  must  take  an  oath,  which  is  now  prescribed 
bythest.  3G.  15. 

When  the  sheriff  appoints  bis  under-sheriff,  he,  ex  cansequenti,  gives  him 
authority  to  exercise  all  the  ordinary  office  of  the  sheriff  himself ;  as,  to 
execute  process,  &c.     R.  Hob.  IS. 

And  therefore,  a  bond  or  covenant,  that  be  shall  not  execute  without  bis 
consent,  is  void*     Ibid* 

But  a  sheriff  may  constitute  his  under-sheriff  at  his  will,  and  remove  him 
when  he  pleases.     Ibid* 

So,  though  he  makes  him  irrevocable,  he  may  remove  him  at  pleasure ; 
for  be  is  only  his  deputy.     Hob.  13.  < 

So,  he  need  not  make  an  under-sheriff;  for  he  may  exercise  the  office 
himself.     R.  Hob.  1 3. 

If  a  sheriff  makes  an  uuder*sheriff,  he  may  take  a  bond  or  covenant  to 
indemnify  him  from  escapes,  &c.     R«  Hob.  1 4. 

But  a  sheriff  cannot  enable  hid  under-sheriff  to  do  a  thing  which  the 
sheriff  himself  ought  to  do  in  person  ;  as,  to  execute  a  writ  of  waste,  le- 
disseisin,  &c.     Hob.  13. 

[The  high  sheriff  can  appoint  only  one  under-sheriff  extraordinary.  3 
whs.  378.J 

[The  sheriff  cannot  depute  two  persons  to  take  an  inquest.  2  Wils. 
378.] 

So,  by  the  st.  3  G.  15.  none  shall  sell,  buy,  let,  or  take  to  farm  the  office 
of  under-sheriff,  &c.  or  other  office  belonging  to  the  office  of  high  sheriff, 
nor  contract  for  the  same  for  money  or  other  consideration,  dtrectlj,  or 
indirectly,  &c.  on  pain  of  500L  ;  a  moiety  to  the  king,  a  moiety  to  him 
who  will  sue,  &c.     Provided  the  suit  be  in  two  years. 

Provided,  nothing  in  this  act  shall  prevent  the  sheriff,  under-sheriff^  be. 
from  taking  the  just  fees  and  perquisites  of  his  office,  or  from  accouDtiog 
for  them  to  the  sheriff,  or  givitig.security  to  do  so,  or  from  giving,  oY  takiogr 
or  securing  a  salary  or  recompence  to  the  under-sheriff,  &c. 

(B2.)  County-clerk. 

So,  the  sheriff  may,  make  a  county-clerk.     Vide  in  County,  (C  1.) 
L*525J 


7%e  authority  of  a  sheriff .  543 

(B  3.)  Deputies  to  the  sheriff  for  repievinSi  &c«^— -See 

Replevin. 

So,  by  the  si.  1  ii  2  Ph.  &  M.  19.  the  sheriff^  at  the  fir»t  county  day,  or 
in  two  months  after  he  receives  his  patent,  shall  appoint  and  proclaim  four 
deputies,  living  twelve  miles  distant  from  each  other,  to  make  replevins,  &c. 

I  *]By  an  order  in  the  exchequer,  all  sherifls  shall  assign  their  able  attor« 
sey  and  deputy  in  that  court,  sitting  the  court,  to  attend  the  court,  and  re- 
ceive and  return  ail  writs,  &c.  And  every  sheriff,  on  his  giving  a  recogni« 
zance,  shall  deliver  to  the  clerk  in  the  remembrancer's  office  the  name  of 
the  attorney  or  deputy  assigned.     Ord.  and  Rules  in  Exch.  Rule  45.  p.  20. 

So,  by  a  rule  in  C.  B.  M.  1654,  the  sheriff  shall  have  a  deputy  in  court  to 
receive  and  return  writs,  whose  name  and  place  of  abode  io  London  or 
Westminster,  shall  yearly,  before  Hilary  term,  be  set  up  in  the  clerk  of  the 
warrant's  office.     Mills,  2.   ^ 

<C  a.)  THE  AUTHORITY  OF  A  SHERIFF* 

(C  1.)  Judicial. 

The  authority  of  a  sheriff  is  judicial  or  ministerial. 

The  judicial  authority  of  a  sheriff  consists  in  holding  the  county  court  and 
tome.     Of  which  vide  County,  (C  1 ,  &c.) — Leet,  (A). 

So,  by  the  common  Jaw  the  sheriff  was  conservator  of  the  peace.  Vide 
in  Justices  of  Peace,  (A  4.) 

But  now  by  the  st.  1  M.  $ess.  2.  ch.  8.  no  sheriff  shall  exercise  the  office 
ofa  justice  of  peace  within  his  county,  during  the  time  that  he  acts  as  sheriff. 

So,  in  a  writ  of  re-disseisin,  the  sheriff  acts  as  a  judge,  as  well  as  a  minis- 
ter.    Vide  in  Assise,  (F  2.) 

So,  inquiry  of  waste. 

So,  in  admeasurement  of  pasture. 

When  a  sheriff  executes  his  judicial  authority,  he  must  do  it  in  person  ; 
and  it  is  not  sufficient  by  the  under-sheriff,  or  other  deputy. 

(G  2.)  To  suppress  insurrection. — ViThen  he  shall  take  the  posse. 

if  there  be  any  rebellion,  insurrection,  or  riot,  in  the  county,  the  sheriff 
may  take  the  posse  comitatus  for  the  suppression  of  it.  Cromp.  Off.  Sher. 
309.  a.  210.  a. 

So,  if  there  be  an  invasion  by  the  king^s  enemies. 

Or,  any  affray,  unlawful  assembly,  or  breach  of  the  peace  within  his  coun- 
ty.    (Vide  Cromp.  Off.  Sher.  204.  209,  210.) 

So,  if  it  is.  necessary  for  apprehending  of  traitors,  felons,  &c.  within  fran- 
chises or  without. 

So,  for  the  execution  of  judicial  process,  vide  in  Rescouj,  (D  7.) 

Or,  if  he  finds  resistance  in  the  execution  of  any  process  or  the  king^s  writ, 
Vide  in  Retorn,  (D  6.) 

The  sheriff  in  such  cases  may  require  the  aid  of  all  persons,  above  fifteen 
and  able,  within  his  county. 

Soy  may  the  under-sheriff  or  his  known  bailiff,  having  the  sheriflf's  warrant. 

(C  3.)  When  he  has  no  jurisdiction. 

But  by  the  st*  Mag.  Chart.  1 7.  nuUus  vicecomesy  ^c*  teneai  placila  coron(z 
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t*](C  4)  Mi»i8!U?ri*|. 

The  miDisterial  office  of  sheriff  consists  in  the  execution  and  retara  of  all 
writs  and  process  to  him  directed.  Dy.  6Ka*  For  wliich  Tide  Ex^cutioii 
(G).— Process  per  tot.—  Retorn  per  tot. 

In  bailment  of  prisoners.     JDe  quo  vide  in  Bail,  (F  tO.^^G  2.) 

In  making  replevin.  De  quo  vide  in  Pleader,  (3  K  !»  &c.)'-*-RepleTia| 
(D). 

In  election  of  knights  and  burgesses  for  parliament,  coroners  and  verder- 
ors.     For  which  vide  Parliament,  (D  4,  &c.)— Officer,  (G  3.) 

In  attendance  upon  the  judgesjustices,  &c. 

In  proclamation  of  statutes. 

And  in  keeping  and  collecting  the  rights  and  revenues  of  the  king.  Mod* 
B42. 

(C  5.)  To  collect  the  rights«of  the  king. 

The  sheriff  hj  his  oath  is  bound  timely  to  keep  the  king^s  rights,  and  all 
that  belongs  to  the  crowm,  &c.     Vide  ante,  (A  2.) 

And  it  was  his  duty  to  take  care  of  the  king's  manors,  &c.  and  collect  his 
revenue.     Mad.  643. 

And  therefore,  the  sheriff  ex  officio  may  seize  and  take  to  the  king's  use, 
the  profits  of  all  lands  within  his  county,  that  come  to  the  king  by  descent, 
remainder,  reverter,  or  escheat.     Mad.  242.  634. 

Or,  by  attainder  for  treason,  petit  treason,  or  felony. 

The  temporalties  of  a  bishoprick.     Mad.  207,  &c. 

So,  before  the  st.  12  Car.  2.  24.  the  lands  which  he  had  by  ward,  of 
primicr  seisin. 

So,  upon  office  found,  the  sheriff  may  seize  and  take  for  the  king  the 
profits  of  the  lands  of  aliens,  idiots,  or  lunatics. 

Of  lands  forfeited  to  the  king  for  waste,  or'  cesser  for  two  years  by  the 
king's  tenant. 
•    By  alienation  in  mortmain,  or  without  license. 

By  a  condition  broken,  feoffment  by  collusion,  &c. 

So,  where  the  king  has  year,  day,  and  waste* 

Or,  seizure  is  made  for  a  contempt. 

In  all  cases,  where  an  office  is  found  before  commissioners,  and  not  the 
eschcator,  the  sheriffshall  be  chained  with  the  profits. 

But  he  shall  be  charged  only  for  the  annual  value  found  by  the  office. 

Ahd  if  the  office  does  not  entitle  the  king  to  entry,  but  only  to  his  action, 
the  sheritr  ought  not  to  make  seizure  without  warrant. 

[(C  b.)  PRIVILEGES.] 

[The  court  will  protect  a  sheriff  between  two  contending  parties,  without 
putting  him  to  file  a  bill  of  interpleader.     4  Taunt.  585.} 

[Where  a  sheriff  behaves  fairly,  and  prays  the  assistance  of  the  court, 
he  shall  not  be  put  to  try  a  question  of  the  bankruptcy  of  the  defendant, 
between  his  assignees  and  the  plaintiff,  at  his  own  expense.  1  Taunt. 
274.]  '^ 

[A  sheriff  acting  fairly  under  a  writ,  without  notice  of  any  act  of  bank- 
ruptcy, will  be  protected  when  sued,  unless  indemnified,  and  a  nominal  de- 
fendant only.     1  Taunt.  274.] 

[*]f  Where  bail  above  are  put  in  b^t  not  justified,  and  the  sheriff  beioe  fix- 
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ed^pio^  an  action  on  the  bail  bom))  to  which  the  4efeiidant  pleads  com? 
ptruit  dd  diem  ;  the  court  will  on  motion  by  the  sheriff,  order  the  recog* 
liizance  of  bail,  in  the  origjinal  action,  to  be  struck  ofi  the  file,  though  the  de- 
fepdant  $iUege  that  the  sheriff  was  fixed  through  his  own '  negligence ;  (oi 
that  should  be  the  subject  of  motion  to  ^tay  the  proceedings  on  the  bail  bond* 
1  Mars.  520.    6  T^unt.  169.1 

(D)  REMEDY  AGAINST  A  SHERIFF. 
(D  1.)  For  neglect  of  his  duty. 

If  a  sheriff  refuses  or  neglects  to  do  his  duty,  an  action  upon  the  case  lies 
against  him ;  as,  if  he  does  not  return  process  returnable,^  or  makes  a  false 
return.     Vide  Action  upon  the  Case  for  Negligence,  (A  2.) — Retorn,  (F  1.) 

[All  actions  for  breach  of  duty  in  the  office  of  sheriff  must  be  brought 
against  the  high  sheriff,  though  the  actual  default  be  that  of  the  under- 
sheriff  or  bailiff.     Cowp.  403.] 

[But  where  a  special  bailiff  is  nominated  by  the  plaintiff  or  his  agent,  the 
sheriff  is  not  bound  to  return  the  writ.     2  Bl.  Rep.  952.] 

So,  if  by  his  consent,  or  neglect,  he  suflers  an  escape,  debt  lies,  or  an 
action  upon  the  case.  Vide  Action  upon  the  Case  for  Negligence,  (A  3.^ 
—Escape,  (B  1,  &c.)— Pleader,  (2  P  I.) 

[But  an  action  does  not  lie  against  the  sheriff,  on  a  promise  to  execute  a 
bill  of  sale  to  the  plaintiff  ^s  nominee  ;  the  legal  and  proper  mode  of  com- 
pelling a  sale  by  the  sheriff,  is  by  writ  of  venditioni  exponas.     Cowp.  406.] 

And  the  court  will  not  direct  the  sheriff,  upon  motion,  what  he  ought  to 
do.     2  Mod.  Ca.  315. 

Vide  post,'  (F  2.) 

(D  2.)  For  misfeasance. 

So,  by  the  St.  3  Geo.  15.  a  sheriff  shall  not  omit  to  tort  any  sum  received 
of  a  debtor,  and  answer  it  in  his  account ;  and  if  he  be  nihil  any  money  lev- 
ied or  received,  &c.  shall  forfeit  treble  damages  to  the  party  aggrieved,  and 
double  the  sum  nihilled^  &c.  ;  to  be  decreed  by  the  court  in  a  summary 
way,  &c. 

By  the  st.  6  Geo.  21.  s.  53.  he  shall  not  deliver  blank  warrants  to  at- 
tornies,  &c.  before  a  writ  comes  to  him,  on  pain  of  10/. 

RThe  sheriff  is  liable  civiliterj  but  not  criminaliter,  for  the  acts  of  his 
ifis  ;  the  meaning  of  which  is,  that  he  is  not  liable  to  be  indicted  or  im« 
prisoned,  or  subject  to  any  corporal  punisliment  for  the  acts  of  bis  bailiffs ; 
but  where  it  rests  in  damages,  he  shall  make  the  party  a  pecuniary  satisfac- 
tion.     2  T.  R.  156.     Vide  infra,  (F  1.)] 

[ff  a  bailiff  on  warrant  on  Ji.  fa.  against  A.  takes  the  goods  of  B.,  tres- 
pass vi  ei  artnis  lies  against  the  sherin,  even  though  he  or  his  deputy  does 
not  recognize  (he  act.     3  Wils.  309.]  ' 

£So,  also  an  action  of  trespass  and  false  imprisonment  lies  against  the 
shcrifTfor  trespass  and  false  imprisonment  committed  by  his  officers  in  the 
execution  of  process.     S.  C.  3  Wils.  317.     Vide  Doug.  40.] 

fThe  sheriff  is  not  liable  for  seizing  goods  in  execution  after  an  act  of 
[^jbankruptcy  committed  ;  but,  if  he  sells  them  after  the  commission  issues, 
trover  lies.     1  B.  M.  20.]  • 

r  Actions  for  breach  of  dqty  of  the  office  of  sheriflf^  must  be  brought  against 
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the  bigh-sheriff,  though  the  breach  was  bj  the  default  of  the  under-sheriff  or 
bailifi.     Cowp*  403.] 

Sin  an  action  of  trespass  against  the  sheriff  for  the  wrongful  act  of  the 
iff,  it  is  not  enough  (in  order  to  aflect  the  sheriff)  to  prove  him  a  general 
bailiff,  and  that  he  had  given  a  bond  of  indemnity  to  the  sheriff  as  such,  to- 
gether with  proving  the  copy  of  the  warrant,  under  which  he  entered  and 
seized  the  plaintilf 's  goods  ;  but  the  privity  between  such  bailiff  and  the 
sheriff  must  be  established  in  the  particular  transaction  on  the  best  evidence 
proving  the  original  warrant  of  execution  directed  by  the  sheriff  to  such  bail- 
iff, or  at  least  by  proving  such  notice  to  produce  it,  as  will  in  case  of  non- 
production,  let  in  secondary  evidence  of  its  contents.     7  T.  R*  1 1 3.] 

[Confession  of  an  escape  by  the  under-sheriff  is  evidence  in  an  action 
against  the  sheriff,  because  he  is  the  general  servant  of  the  sheriff.  1  Ld. 
Raym.  1 90.] 

[Since  bail  below  are  liable  for  the  plaintiff's  demand  up  to  the  penalhr 
of  the  bail-bond,  though  it  exceed  the  sum  sworn  to,  and  costs;  the  sheriff, 
on  discharging  the  defendant,  &c.  without  taking  a  bond,  is  liable  to  the 
same  extent.     8  T.  R.  29.] 

[The  sheriff  is  bound  to  take  notice  of  all  the  different  liberties  within  his 
county  ;  so  that  he  will  be  liable  to  the  owner  of  any  one  which  he  invades* 
2T.  R.  10.] 

[If  a  bailiff  on  a  fi^  fa*  aeainst  the  goods  of  A.  take  those  of  B.,  trespass 
lies  against  the  sheriff.     3  Wils.  309.     2  BIk.  832.     Lofft.  81.  Doug.  40.] 

[A  sheriff  is  liable,  even  under  a  penal  statute,  for  the  misconduct  of  bis 
#fiicer,  colore  officii^  when  charged  to  execute  the  law.  11* East,  25.  Thus, 
under  32  Geo.  2,  c.  28.,  S  T.  R.  712.,  though  the  act  be  an  indictable 
offence.     2  T.  R.  148.] 

[The  bailiff's  name  indorsed  on  the  writ  is  sufficient  evidence  that  he  was 
•autnorized  by  the  sheriff  to  arrest,  without  proving  the  warrant.  Cowp.  66.] 

[A  sheriff  is  only  liable  for  the  misconduct  of  his  officer  when  charged 
by  him  with  executing  the  law  ;  and  therefore,  when  sued  for  such  miscoa- 
duct,  he  must  be  connected  with  him  in  the  atfair  in  question,  and  shewn  to 
have  deputed  to  him  the  authority  abused.  Proof  that  the  person  who  com- 
mitted the  trespass  was  his  general  bailiff,  and  had  given  him  a  bond  of  in- 
demnity, is  not  sufficient  for  this  purpose.     7  T.  R.  1 13.] 

[In  enaction  against  the  sheriff  for  not  arresting,  it  is  not  sufficient  evi- 
dence to  connect  the  sheriff  with  his  officer,  that  the  officer^s  name  appears 
on  the  writ,  and  that  the  writ  has  been  returned  non  est  inventus ^--^iht  sher 
iff  having  gone  out  of  office  before  the  return.  1  Mars.  554.  6  TaunK  331.] 

[The  copy  of  the  indorsement  of  A  bailiff's  name  on  a  writ,  is  no  proof 
against  the  sheriff  that  the  person  there  named  was  the  bailiff  employed  lo 
levy.     7  Taunt.  8.1 

[Where  a  special  bailiff  has  been  appointed  to  execute  a  writ  at  the  in- 
stance of  the  party  who  sued  it  out,  the  sheriff  is  not  answerable  for  r*]its 
execution.  The  party,  therefore,  cannot  rule  him  to  return  it.  4  1*.  R. 
119.     2  Blk.  752.] 

[If  the  defendant  is  arrested  by  a  special  bailiff  of  the  plaintiff's  nomina- 
tion, the  sheriff  is  not  answerable  for  the  bailiff's  misconduct,  nor  for  the 
forthcoming  of  the  prisoner,  until  he  is  actually  in  gaol,  or  otherwise  in  tlie 
sheriff's  actual  custody.     8  T.  R.  505.] 

[A  sheriff  is  not  liable  for  the  misconduct  of  the  bailiff  of  a  franchise  situ- 
ated  within  his  county.     2  T.  R.  5.1 
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(E)  WHAT  A  SHERIFF  MAY  OR  MAY   NOT  DO. 

(E  1.)  In  person. 

A  sheriflf  cannot  do  execution  where  he  himself  is  a  party  ;  and  therefore 
an  extent  bj^  him,  when  he  is  conusee,  will  be  void..  R*  Mo.  547.  Vide 
ante,  (C.  1.  3. J 

[And  where  be  is  plaintiff,  a  latitat  directed  to  himself  is  ill.  1  Bl.  Rep. 
506.] 

(E  2.)  By  his  officers. 

A  sheriff  may  make  a  warrant  to  his  bailiff  for  execution  of  process,  &c« 

So,  he  may  make  a  warrant  to  a  special  bailiff  named  to  him  by  the  plain* 
tiff,  and  take  security  for  his  indemnity.     R.  1  Leo.  133.     Cro.  El.  271. 

But  a  special  bailiff  need  not  take  the  oath  required  by  the  st.  27.  Eliz. 
1 2.     R.^Jon.  250.     2  Lev.  151. 

Nor,  any  other  bailiff  of  a  sheriff,  who  has  not  the  return  of  writs.  Semb. 
Jon«  249. 

And  he  shall  be  intended  a  special  bailiff,  unless  the  contrary  appears. 
Semb.  2  Lev.  151. 

Yet  a  special  bailiff,  being  allowed  by  the  sheriff,  will  be  an  officer  to  the 
sheriff,  who  shall  answer  for  an  escape  by  such  bailiff.     Jon.  65. 

And  therefore,  an  assumpsit  to  pay  such  special  bailiff  more  than  the  fees 
allowed  by  the  statute,  will  be  extortion,  and  void.     R.  Jon.  65. 

[The  under-sheriff  himself  may  assign  a  bail-bond  in  the  name  of  the 
hi^- sheriff,  since  st.  4  &  5  Ann.,  but  the  under-sheriff's  clerk  may  not. 
Str.  60.] 

(F  1.)  WHAT  FEES  HE  MAY  TAKE. 

By  the  st.  W.  1.  26.  no  sheriff,  or  other  minister  of  the  king,  shall  take  a 
reward  to  do  his  office,  &c.     Vide  Eitortion,  (A  2.) 

And  by  the  st.  4  Ed.  3.  9.  sheriffs  shall  receive  and  safely  keep  in  prison 
thieves  and  felons,  by  delivery  of  the  constables,  without  taking  any  thing  for 
the  receipt. 

By  the  st.  23  H.  6.  10.  no  sheriff,  under-sheriff,  bailiff,  &c.  shall  take  any 
profit  or  avail  of  any  person  by  them  arrested  or  attached,  or  for  letting  to 
bail,  or  shewing  favour,  except  ut  infra* 

Nor,  for  making  anv  return,  or  panel. 

So,  by  the  st.  28  Eliz.  4.  sheriff,  under-sheriff,  bailiff  of  franchise,  or  any 
of  their  officers,  shall  not,  directly  or  indirectly,  take  for  an  extent  or  execu- 
tion of  body,  land,  or  goods,  more  than  ut  infraj  on  pain  [*Jof  treble  dama- 
ges to  the  party,  and  40/.  ;  a  moiety  to  the  king,  and  a  moiety  to  him  that 
will  sue. 

[And  the  sheriff  is  liable  to  treble  damages  in  an  action  by  the  party  griev* 
ed,  for  the  act  of  his  officer,  in  levying  more  than  the  fees  allowed  by  the 
statute.     2  T.  R.  1 48.] 

[And  there  is  little  doubt  but  an  action  may  also  be  maintained  against 
him  by  a  common  informer,  for  the  penalty.     Ibid,  by  all  the  judges  in  B.  R«] 

And  therefore,  for  execution,  or  return  of  a  capias  tttlagatum^  or  warrant 
thereon,  no  fee  is  due  to  the  sheriff.     Per  Cur.  Litt.  66. 

So,  by  the  st.  3  G.  15.  no  sheriff,  &c.  shall  take  any  fee  of  a  debtor  to  the 
king,  &c.  save  4d.  for  an  acquittance.  Vide  Extortion,  (A  2. — E).  And 
shaU  take  poundage  on  a  ca*  sa.^  &c.  only  for  the  sum  remaining  bona  fide 
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due,  which  shall  be  specified  on  the  back  of  the  writ,  &c.  on  pain  as  for  ex* 
tortion,  .^c.  (vide  for  this,  Extortion,)  (A  3. — E),  and  300/«  besides ;  a  moie- 
tj  to  the  king,  a  moiety  to  him  who  will  sue,  &c* 

But  by  the  st.  23  H.  6.  10.  sheriffmay  take  for  arrest  20cl.,  the  bailiff  4d., 
and  gaoler,  if  committed  to  prison,  4c/.,  for  a  copy  of  a  panel  4cl«,  for  bail- 
bond  4d* 

So,  by  the  st.  28  Ei.  4.  he  shall  not  take  for  an  extent  or  execution  on 
body,  lands,  or  goods,  more  than  ]2<f.  for  every  SO^.,  where  the  sum  exceeds 
not  100/.,  and  Qd.  for  every  205.  ovefand  above  an  100/. 

And  by  this  act  he  may  take  12cf.  in  the  pound  for  the  first  100/.  and  6d« 
per  pound  for  every  pound  above  100/.;  for  it  was  not  intended  that  he 
should  take  only  Sd,  per  pound  for  the  whole  sum,  where  that  exceeds  100/. 
R.  Gro.  Car,  287.  Dub.  Cro.  El.  335.  Ace.  Noy,  28.  76.  R.  Latcb,  17. 
51.     Jon.  307.     Vide2T.ll.  148.    _ 

If  there  be  execution  by  capias  ad  satisfaciendum^  the  sheriff  shall  have 
bis  fees  for  the  whole  debt.     1  Sal.  331.     Skin.  363. 

So  in  execution  by  elegit.  Dub.  1  Sal.  331.  Per  Holt,  1  Sal.  333. 
R.  Sal.  209. 

Or,  by  fieri  facias.     Skin.  363. 

Though  the  writ  be  erroneous,  be  shall  have  bis  fees.     R.  1  Sal.  332. 

So,  he  shall  have  fees  upon  an  execution  of  a  judgment  in  a  scire  factas, 
5  Mod.  97. 

So,  he  shall  have  fees  for  money  levied  upon  an  extent  out  of  the  ex* 
chequer.     Park.  177.     Infra,  p.  532,  534. 

So,  if  be  levies  a  fine  for  a  misdemeanor  by  process  of  B.  R.,  bis 
poundage  shall  be  allowed  upon  payment  to  the  clerk  of  the  crown.  2 
Jon.  185. 

And  the  sheriff  himself  shall  have  the  fees  for  execution,  not  his  bailiff. 
Semb.  Latch,  1 9.  52. 

And  shall  have  the  fees,  though  the  execution  be  within  a  corporatioD,  for 
the  proviso  of  the  statute  extends  to  execution  upon  suits  within  a  corpora- 
tion, which  is  not  a  county  of  itself.     R.  Latch,  51 «     Vide  post,  (F  2.) 

He  is  not  entitled  to  retain  poundage  out  of  money  levied  on  an  attach- 
ment for  non-payment  of  money.     2  East,  410.] 

P][Qu8ere,  Is  be  entitled  to  an  action  under  the  stat.  23  H.  6.  c.  9.  Ibid.] 

So,  by  the  st.  3  Geo.  15.  sheriff,  bailiff  of  franchise,  &c.  may  take,  on  ex- 
ecuting an  habere  facias  possessionem^  or  seisinamy  12(1;  for  every  205.  per 
ann.  value  of  the  lands  not  exceeding  100/.  per  ann.,  and6c{.  for  every  20a» 
per  ann.  above  that  value. 

So,  by  the  st.  8  Geo.  25.  no  sheriff  shall  take  for  the  extent  and  liherait^ 
and  habere  facias  possessionem,  or  seisinam  on  the  real  estate^  and  levy  on 
the  personal  estate  by  virtue  of  such  extent,  any  more  than  the  same  fees 
that  are  appointed  by  the  st.  3  Geo.  15.  for  executing  an  elegit^  habere  faci* 
as  possessionem,  or  seisinam. 

So,  by  the  st.  3  Geo.  15.  a  sheriff,  who  shall  levy  a  debt  or  other  sum 
(except  post  fines)  due  to  the  king  by  process  on  the  summons  of  the  pipe 
or  green-wax,  by  levari  facias  out  of  the  court  of  exchequer,  shall  have  I2rf. 
out  of  every  20^.  for  any  sum  not  exceeding  100/.,  and  6rf.  out  of  every  20*. 
for  every  sum  above  the  first  100/.  by  him  levied. 

And,  if  the  levy  by  process  on  a  fieri  facias,  and  extent  out  of  afty  of  the 
offices  of  the  court  of  exchequer,  18rf.  out  of  every  20s.  not  exceeding  100/., 
and  ]2(/.  for  every  20.9.  after  the  first  lOO/.  levied. 

Provided  he  answers  the  sa^me  on  bis  account  by  the  general  sealing  day 
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of  the  term,  wherein  he  ought  to  be  dismissed  the   court,  or  by  the  time 
granted  him  for  passing  hi«  account  by  warrant  from  one  ofthe  barons. 

Ifthe  sheriff,  having  seized  goods  or  personal  eslnlc  by  process,  &c.  for  a 
debt  to  the  crown,  die,  or  be  superseded  before  a  venditioni  exponas,  or  sale, 
the  barons  sitting,  or  anyone,  may  apportion  the  fees  and  poundage  between 
the  preceding  and  subsequent  sheriff. 

[Sherifi  is  entitled  to  poundage  on  extents  in  aid  ;  and  if  the  money  is  pa  id 
he  is  entitled  to  the  whole  poundage,  though  a  venditioni  exponas  could  n  o 
have  issued  till  after  he  was  out  of  office.     Parker,   1 77-] 

[Bat  he  is  not  entitled  to  any  other  costs  and  charges.  Ibid.] 
[On  action  brought  in  exchequer,  by  sheriffs  of  London  on  bail-bond,  taken 
in  their  own  names  for  appearance  of  defendant,  taken  on  exchequer  pro* 
cess  on  prosecution  of  attorney-general  on  behalf  of  the  crown,  for  custom- 
house penalties  and  forfeiture,  and  te,f latum  ca.  sa.  into  Hertfordshire  against 
bail,  sheriff  of  H.  is  entitled  to  his  poundage,  for  this  is  not  thcsurt  of  tho. 
crown.     4  B.  M.  1981.] 

[By  st»  7  G.  3.  c.  29.  he  is  not  entitled  to  poundage  for  taking  body  in  ex- 
ecution on  process  at  thesuit.  of  sheriff,  6ic.  on  hail-bond  for  appearance  of 
person  sued  for  duties,  or  for  penalty  for  smuggling,  or  in  any  case  where  be 
would  not  be  entitled,  if  the  suit  was  directly  in  the  name  of  the  crown.] 

[By  stat*  14  G.  3.  c.  30.  piisonersacquiited  or  discharged  by  proclama- 
tion, shall  be  immediately  set  at  large  in  court,  wiihout  paying  any  fee;  and 
treasurer  of  county,  &c.  shall  on  judge's  certificate,  pay  the  uiuai  fee,  not  ex- 
ceeding IS$»  4<{.] 

[The  sheriff  is  entitled  to  levy  costs  under  43  Geo.  3.  c.  99.  on  an  extent 
against  a  collector  of  taxes;  and  the  sheriff's  poundage  is  included  in  word 
charge, and  may  be  levied;  and  it  is  payable  where  the  money  is  paid  in 
before  a  vendilioni  exponas  has  issued,  although  the  proceeding  is  obviated 
(hereby.     3  Price,  280.] 

'  [*][Where  the  law  imposes  a  duty  upon  an  officer,  be  cannot  claim  a 
remuneration  for  fulfilling  it,  unless  the  law  has  expressly  conferred  such 
right.  The  sheriff 'd  ri^ht,  therefore,  to  poundage,  rests  entirely  upon  the 
positive  enactments  oi  statutes,  within  which  lie  must  bring  himself  in 
every  case  where  he  claims  poundage  for  executing  a  writ.  A  capias  utlaga'* 
Uan,ovk  mesne  process,  in  a  private  suit,  is  not  ^'  an  extent  or  execution," 
within  the  meaning  of  29  Eliz.  c.  4.  ;  in  its  original  form  it  is  for  the  pun- 
bbment  oi  the  party's  contumacy,  and  not  for  the  payment  of  a  debt  j 
there  are  no  means  of  estimating  the  sheriff 's  right  to  poundage  under  it^ 
for  the  whole  of  the  defendant's  goods  are  to  be  taken,  and  not  property  to 
Bocb  an  amount.  Therefore,  the  sheriff  is  not  entitled  to  poundage  under 
the  St.  I  Eliz.  for  executing  such  writ.     2  M.  &  S.  294.] 

I^Tbe  sheriff  is  not  entitled  to  poundage  upon  stamps  in  the  possession  of 
a  distributor  seized  under  an  extent.     Wightw.  95.] 

£The  sheriff  cannot  claim  the  expense  incurred  in  keeping  an  officer  in 
possession  of  goods  seized  by  him  under  a  writ.  No  statute  has  given  him 
that  right.     2  M.  &  S.  294.] 

[The  sheriff,  besides  the  poundage,  charged  5  per  cent.  Cpr  an  auctioneer 
to  sell  malt ;  the  charge  was  disallowed.     2  Anst.  412.] 

[The  fees  of  the  sheriff's  officer  for  making  an  arre:»t,  are  to  be  regulated 
bjr  the  court;  and  a  regulation  by  the  sessions,  though  acted  upon  for  a 
long  time,  is  a  nullity.     3  T.  R.  4 1 7.] 

[Not  (to  poundage)  until  the  goods  are  sold.     Lofil.  433.] 

[Before  the  St.  43  Geo.  3.   c.  46.  the  sheriff  might  have  brought  debt 
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against  the  ptaiatiff  for  poundage  under  an  executton  at  his  &uit«  The 
statute  provides,  that  the  plaintiff  maj,  where  his  execution  is  against  the 
goods^  &c.  lev;  the  poundage  over  and  above  the  sum  recovered.  This  has 
changed  the  former  rights  of  the  sheriff,  since  the  act  passed  to  give  a 
boon  to  the  plaintiffs,  and  entitle  him  to  levy  that  in  which  he  staads  indebt* 
ed  to  the  sherift.     4  M.  &  S.  SSe.} 

[If  on  an  exteivt  issuing  against  the  acceptors  of  bills  of  exchange,  drawn 
in  favour  of  officers  of  the  crown  for  public  money  received  by  the  draw- 
ers, and  admitted  by  them  to  the  acceptors,  for  the  purpose  of  levying  the 
erown^s  debt,  the  drawers,  ader  the  execution  of  that  process,  take  up  and 
pay  the  bills,  they  are  not  liable  to  pay  the  sheriff's  poundage  on  the  levy  ; 
and  the  sheriff  having  retained,  under  an  order  of  the  court,  a  sum  for 
poundage  id  hi^  hands,  will  be  ordered  to  restore  it  to  the  assignees  of  the 
bankrupt  acceptor's  estate.  Semble,  whatever  be  due  to  the  sheriff  for 
poundage,  in  such  a  case,  should  be  paid  by  the  crown.    2  Price,  58.} 

[A  sheriff  who  levies  under  a  writ  of  execution,  is  entitled  to  his  poun- 
dage, notwithstanding  the  parties  afterwards,  and  before  sale,  compromise 
the  debt.     5  T.  R.  470.] 

[The  St.  29  Eliz.  c.  4.  enacts,  that  the  sheriff  shall  be  entitled  to  poan« 
dage  upon  such  sum  as  he  shall  levy  or  extend  '^  and  deliver  in  execution*'^ 
Notwithstanding  these  latter  words,  the  sheriff  may  claim  poundage  io  a 
case  where  he  has  levied  under  an  execution,  which,  together  with  the  judg« 
ment,  is  afterwards  set  aside  for  irregularity  in  the  plaintiff,  and  the  proceeds 
restored.  If  the  sheriff  has  levied  regularly,  he  cannot  be  affected  by  the 
rrregirlarity  of  the  antecedent  proceedings.    4  M.  &  S.  256.    LofiL  253.] 

[^Jf^The  50/.  penalty  against  officers  for  extortion,  inflicted  by  st.  32  Geo. 
2»  c.  28.  is  not  recoverable,  unless  a  table  of  fees  has  been  previously 
made  out  pursuant  to  the  statute.     2  N.  R.  59.} 

[In  debt  qui  fam  against  a  bailiff  for  extorting  illegal  fees  in  executing  a 
Ji.  fa,j  if  the  plaintiff  sets  out  the  judgment  on  which  the  writ  was  found* 
ed,  he  must  also  prove  it.    2  BIk.  1  lOK] 

(F  2.)  Remedy  for  his  fee». 

By  those  statutes  the  sheriff  has  a  right  to  the  fees  allowed,  and  may 
moiuiSim  assumpsit  upon  Si  promise  of  paynoent.  R.  Mo.  468.  Cro.  EL 
654.     R.  cont.     2Cro.  103. 

So,  he  may  have  debt.  Adm.  Cro.  Car.  287.  R.  1  Sal.  331.  Dub. 
Cro.  El.  335.  R.  Noy,  75.  Poph.  173.  R.  Latch,  19.  52.  R.  I 
Roh  598.  1.  35.     Mo.  853. 

[An  action  brought  on  the  29  Bl.  c.  4.  for  fees,  nHist  be  brought  by  the 
sheriff  himself,  and  not  by  his  bailiff*     2  T.  R.  155.1 

But  he  cannot  take  a  bond  for  his  fees.     R.  Cro.  Car.  287. 

Nor,  can  be  refuse  to  do  execution  till  his  fees  paid.     R.  1  Sal.  3*30. 

And,  if  be  refuses,  he  may  be  indicted  for  extortion.     1  Sal.  330^  331  • 

Yet  the  court  will  not  grant  an  attachment  against  him.     f  Sal.  331. 

Yet  by  thest.  28  El.  4.  that  act  does  not  extend  to  fees  to  be  taken  for 
execution  in  a  city  or  a  town  corporate. 

And  therefore,  upon  execution  out  of  an  inferior  court  in  a  city  or 
borough,  the  sheriff,  bailiff,  &c.  shall  not  have  the  feea  allowed  by  that  act. 
R.  Cro.  Car.  287.  R.  1  Sal.  331.     5  Mod.  97.     R.  Noy,  76.  Poph.  173. 

So,  it  does  not  extend  to  an  execution  in  a  real  action  ;  and  therefore  the 
sheriff  shall  not  have  fees  upon  an  habere  facias  seisinam*  or  posBessionem* 
R.  I  Sal.  331.  ' 
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Bat  this  IB  now  remedied  by  tbe  st.  3  Geo.  1 5.    Vide  ante,  (P  1  •) 
So,  it  does  not  extend  to  execution  upon  yoluntarj  engagements  ;  as,  a 
statute-merchant,  recognizance.     R.  1  Sal.  332. 

But  for  execution-of  a  judgment  in  a  superiorcourt,  the  sheriff,  &c<  shall 
have  the  fees  allowed  by  the  statute,  though  execution  be  done  within  a  city 
or  corporation.  R.  Cro.  Car.  287.  R.  1  Sal.  331.  R.  Noy,  76.  Latch, 
17.51. 

So,  if  a  city,  &c.  be  a  county  of  itself,  and  execution  be  done  by  iht 
sberiflTs  of  the  same  county,  they  shall  have  their  fees.  Noy,  76.  Poph. 
173.     Semb.  Latch,  53, 

So,  a  bailiff  of  a  franchise  shall  have  his  fees*  5  Mod.  97.  Vide  st.  3 
Geo.  15.     Dub.  Latch,  19.  52. 

[The  sheriff  may  retain  his  poundage  out  of  ftioney  levied  by  levari^  on 
ail  outlawry,  ordered  to  be  restored  on  giving  security.     Semb.  Bunb.  305.] 
[Sheritf  may  retain  for  his  poundage,  though  there  is  no  actual  levy« 
Parker,  177.] 

And  questions  relating  thereto  are  determinable  on  motion.     Ibid.] 
[On  a  writ  of  false  judgment,  if  sheriff's  fees  are  not  paid,  he  may  -exe- 
cute a  writ  de  executione  judiciu     Barnes.] 

[A  judgment  by  default,  in  an  action  for  non-payment  of  sheriff's  poun- 
dage, brought  by  the  plaintiff  in  an  execution,  will  not  be  reversed,  [^]be- 
cause  the  declaration  does  not  aver  the  amoufit  of  tbe  poundage,  and  notice 
thereof  given  to  the  defendant.     2  H.  B.  312.] 

[The  sheriff  selling  under  a  venditioni  txpenae^  n  not  entitled  to  deduct 
any  thing  eitherfor€Xtra  expenses  or  poiNidage,i»rto  retumsuch  a  deduction ; 
hemust  makea  return  of  the  whole  sum  produced  by  the  sale,  when  the  court 
order  it  to  be  paid  over,  deducting  poundage ;  and  he  most  move  the  court 
for  an  extra  allowance  to  which^he  may  be  entitled^     1  Pricei  205.1 

1  Where  on  a  mandamus  to  admit  a  freeman,  the  party  pleadsj  and  damages 
costs  are  given  to  the  prosecutor,  he  is  entitled  to  levy  in  execution  for 
tbe  sheriff's  poundage  also,  under  43  Geo.  3.  e.  46.  2  Smith,  B.] 

(Where  two  extents  issue  into  differentcounties,  tltesberiff  who  completes 
his  levy,  is  entitled  to  full  poundage.     1  Anst.  279.] 

[Two  extents  issued  into  different  counties,  and  bodi  sheriffs  levied  to  the 
whole  amount;  upon  the  levy  of  the  one,  the  debt  was  paid  \  The  sheriff  is 
entitled  to  his  full  poundage.     2^An8t.  358.] 

[Two  extents  issued  into  different  counties  for  the  same  debt  \  both  sheriffs 
seized  goods ;  the  debt  was  paid  to  the  one  before  a  venditioni  exponas  issued 
to  either ;  he  shall  have  the  whole  poundage.  3  Anst.  7 1 7.  But  where  the 
debt  was  paid  the  officers  of  the  crown  immediately,  although  by  compulsion 
of  tbe  one  levy,  the  poundage  was  apportioned  between  the  sheriffs.  3  Anst* 
718J 

[Two  extents  haying  issued  against  A.,.and  an  extent  in  aid  into  another 
county  against  B.  for  the  same  sums,  B.  paid  the  whole  debt,  giving  notice 
to  the  sheriff  to  retain  the  money,  till  the  legality  of  the  extent  in  aid  was 
tried.  Afterwards  A.  paid  part  of  the  money  to  B.,  in  consequence  of  ar- 
rangements amongst  them^lves*  The  sheriff  who  took  the  inquisitions 
against  A.,  is  not  entitled  to  any  share  of  the  poundage.     Wightw.  1 1G.] 

[(G  a.)  PROCEEDINGS  BY  AND  AGAINST.] 

[An  inquisition  made  by  a  sheriff's  jury,  for  the  purpose  of  ascertaining 
who  was  entitled  to  the  property  of  goods  taken  under  an  execution,  is  not 
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admissible  eTidence  even  against  the  sheriff,  in  an  action  of  trover  broii|^t 
bj  the  party  in  whose  favour  the  inquisition  was  found.     2  H.  B.437.] 

[The  return  to  a  writ  made  by  the  sheriff*  is  at  his  peril ;  if  fake,  he  is 
'  liable,  though  made  in  pursuance  of  an  inquisition  taken  by  him.     Such  in- 

Siifiition,  however,  will  protect  him  from  vindictive  ^^niagea,  since  it  proves 
at  his  return  was  bgnajide.     3  M.  &  S*  1 75.] 

[The  court  have  no  jurisdiction  over  an  inquisition  taken  by  the  sheriff 
for  his  own  indemnity.     6  T.  R.  88.] 

[In  debt  for  an  escape  against  the  sheriff',  the  indorsement  on  the  writ  of 
non  est  inventus,  is  %ut&c\etit  evidence  that  it  was  delivered  to  tbesheriflf* 
Cowp.  63. 1 

[A  sheriff  selling  goods,  impliedly  undertakes  that  he  does  apt  know  that 
he  ha«  no  right  to  sell  them.     5  Taunt.  657.] 

[An  action  does  not  lie  against  the  sheriff  upon  a  promise  to  execute  a  bill 
of  sale  to  the  plaintiff's  nominee.     Cowp.  406.] 

The  offices  of  the  agents  for  the  under-sheriffs  of  London,  Middlesex, 
["^jnnd  Surry,  are  considered  as  the  offices  of  the  under-sheriffs.  Dong*  420.  J 

[Service  of  a  rule  to  return,  a  writ  on  the  under-sheriff 's  agent  in  town,  is 
not  good  service.     Doug.  420. 

!|Wherc  the  sheriffseizes  goods  under  a^I./a.,  and  keeps  possession  at  the 
endant's  desire,  to  enable  him  to  pay  the  debt  and  costs  without  sale  ^ 
thedefendant,  after  such  payment,  may  rule  the  sheriff  to  return  the  writ. 
2  Mars,     330.     7  Taunt.  5.] 

[If  after  a  writ  ofexecutioa  is  issued  the  matter  is  compromised,  neither 
party  can  rule  the  sheriff  to  return  the  writ.     5  T.  R.  470.] 

[Under  special  circumstances  the  court,  after  hearing  th^  prothonotary's 
report,  to  whom  the  matter  was  referred,  obliged  a  sheriff,  attached  for  not 
duly  returning  a  writ  of /!./a.,  to  pay  the  whole  debt  and  all  the  costs  incar- 
red  to  the  plaintiff.     1  H.  B.  543.]     ' 

[The  sheriff,  by  delaying,  waives  his  objection  to  an  attachment  oa  tbe 
ground  of  irregularity.     4  East,  604.     Infra,  907.  (e).] 

[After  the  sheriff  has  returned  the  answer  of  the  bailifiof  a  franchise,  the 
bailiff,  not  the  sheriff,  must  be  ruled  to  bring  in  the  body.     2  T.  R.  10.] 

[The  only  wwy  to  call  on  a  sheriff  to  return  a  writ  is  by  rule  and  process 
erf  the  court.  Therefore  a  request  by  (he  party  within  six  months  after  the 
expiration  of  the  sheriff's  office,  and  a  neglect  by  the  sheriff,  are  not  sufficient 
whereon  to  found  an  attachment.     2  T.  R.  l.J 

[A  rule  calling  upon  the  sheriff  to  return  a  writ,  supposes  that  he  h«f 
been  guilty  of  negligence  ;  therefore  it  should  not  issue  till  after  the  day  Cn 
which  the  writ  is  returnable  ;  and  though  it  be  tested  after,  yet  if  it  actual* 
ly  issued  before  that  day,  it  is  irregular.     1  T.  R.  552.]     . 

[Sheriffs  in  London  and  Middlesex  must  return  writ  and  bring  in  body 
Within  four  days.     3  Burr.  1291.] 

[Where  the  sheriff,  on  being  ruled  to  return  a  writ,  gave  notice  to   the 
plaintiff  that  the  writ  was   lost,  and  that  the  defendant  was  in  custody* 
Held,  that  the  plaintitf  should  have  proceeded  as  if  the  sherifi  had  returned 
cepi  corpus,  and  the  court  set  aside  an  attachment  issued  against  tlie  sheriff 
for  not  returning  the  writ.     1  Mars.  289.] 

[A  rule  to  bring  in  the  body  cannot  be  taken  out  until  the  day  after  tbe 
rule  to  return  the  writ  expires.     5  T.  R.  479.] 

[The  rule  to  bring  in  the  body  cannot  be  taken  out  until  the  time  for  pat- 
ting in  bail  has  expired.     8  Ebst,  525.     2  H.  Bl.  276.]. 

The  rule  to  bring  in  the  body  may  be  taken  out  on  the  day  immediately 
;*536]  '  ' 


_  f 

ProceeJ^gs  by  and  egamst  *  558 

after  Ae  sheriff  has  returaed  the  writ,  if  the  time  for  patting  in  bail  is  then 
expired*     3AD9t*66d.] 

[The  rule  on  the  sheriff  to  return  the  writ  expired  two  days  after  the  end 
of  the  term  ;  a  rule  to  bring  in  the  bod;  taken  out  next  day,  but  tested  on 
the  last  day  of  term»  was  held  regular^     3Anst«  779.] 

[A  rule  to  bring  in  the  body,  tested  on  the  day  of  return  cepi  corpus^ 
though  not  issued  till  after  that  day,  is  irregular.     2  East,  341  •] 

['Die  rule  to  bring  in  the  body  may  be  served  upon  the  sheriff  the  same 
day  on  which  he  returns  cepi  corpus  to  the  rule  to  return  the  writ,  provided 
the  time  for  putting  in  bail  has  expired,  but  not  otherwise.     4  M.  &  S.  427.] 

[The  sherifi  has  four  days  exclusive  of  that  on  which  the  rule  was  served* 
Lofil*  631.1 

[*j{As  well  in  the  case  of  added,  as  of  original  bail,  (Anon.  Loffl.  159.) 
the  sheriffs  cannot  be  attached  for  their  not  having  justified  in  time,  unless 
they  have  been  excepted  to.     8  T.  R.  258.J 

QTo  found  an  attachment  against  the  sherifl,  the  service  must  be  at  his  of- 
fice, not  upon  his  servant  at  his  house.     Anon.  Lofft.  301.] 

[An  attachment  against  the  sheriff  for  not  bringing  in  the  body,  can  only 
ll^  granted  upon  an  affidavit  of  service  of  the  rule  ;  and  no  evidence,  how- 
ever strong,  that  the  sheriff  had  received  the  rule  will  supply  the  want  of  it. 
2  Mars.  251.] 

[Where  the  rule  to  return  the  writ  expires  on  the  last  day  of  term,  an  at- 
tachment may  be  moved  for  at  the  rising  of  the  court  on  that  day.  1 1  East, 
591.1 

[Where  the  defendant  was  rendered  in  discharge  of  bail,  and  the  defend- 
ant's attorney  called  to  give  notice  of  render  that  night,  but  finding  ne  one 
in  the  way,  saw  the  plaintiff's  attorney  the  next  morning,  and  then  gave  no- 
tice. Held,  that  an  attachment  against  the  sheriff  moved  for  on  that  day^  al- 
though the  instructions  to  the  counsel  were  given  before  the  notice,  was  ir« 
regular,  and  the  attachment  accordingly  set  aside.  3  Smith,  242.  (the  page 
in  the  original  is  marked  243.)] 

[Rule  as  to  the  time  for  moving  for  and  issuing  of  an  attachment  for  not 
bringing  in^Wbody.     1  B.  &P.  312.] 

[If  bail  are  justified  at  any  time  before  motion  for  an  attachment  against 
the  sberifT,  though  after  the  rule  to  bringHn  the  body  has  expired,  it  is  suffi- 
cient to  prevent  it.     1  H.  Bl.  9.] 

[On  payment  of  costs,  justification  of  bail  was  permitted  on  the  day  after 
the  expiration  of  the  body  rule.     1  B.  &  P.  325.] 

[The  rule  of  K.  B.  Trin.  33  Geo.  3.  5  T.  R.  368.  allowing  bail  to  render 
their  principal  after  the  sheriff  has  been  ruled  to  bring  in  the  body  without 
justifying,  extends  to  the  sheriff,  and  likewise  to  the  csise  where  the  rule  has 
been  granted  before  bail  have  been  put  in,  or  justified,  and  after  the  time 
for  putting  in  or  justification  has  expired.     7  T.  R.  527.] 

[A  surrender  by  the  bail  on  any  part  of  the  last  day  allowed  for  justifica- 
tion, is  sufficient  to  preclude  an  attachment  against  the  sheriff.  B  T.  R. 
464.] 

[If  the  defendant  is  surrendered,  though  after  the  rule  for  bringing  in  the 
body  has  expired,  it  is  irregular  to  move  for  an  attachment.  Had  the  defen- 
dant perfected*  bail,  the  plaintiff  could  not  have  proceeded  with  his  attach- 
ment, and  a  surrender  is  equivalent  to  perfecting  bail.  2  M.  &  S.  562. 
over*ruling  8  T.  R.  30.] 

[Surrender  of  the  principal  before,  attachment  obtained,  discharges  the 
theriff,  although  he  has  not  taken  a  bail-bond.     1  Price,  103.] 
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[Where  a  defendant  has  been  arrested  by  a  wrong  christian  name,  and 
the  sheriff  returns,  "  I  have  taken  A.  B.  sued  bj  the  name  of  C*  B«"  the 
sheriff  is  a  trespasser,  and  the  court  will  set  aside  an  attachment  against  him 
for  not  bringing  in  the  bodj.     1  Mars.  75.-] 

[A  waiver  by  the  defendant  of  an  irregularity  on  the  part  of  the  plaintiff 
will  not  preclude  the  sheriff  from  insisting  on  it.     1  H.  B.  80;  Id.  106.] 

Jif  afler  aii  attachment  against  the  sheriff,  bail  is  put  in,  the  court  will 
set  aside  the  attachment,  provided  a  trial  has  not  been  lost.     4  T.  R. 
352.     Id.  n.  (a.) 

[If  an  application  to  set  aside  an  attachment  against  the  sheriff  for  not 
bringing  in  the  body,  is  made  on  behalf  of  the  defendant,  there  must  be  an  affi- 
davit  of  merits  ;  if  on  behalf  of  the  sheriff,  though  it  cannot  be  expected  that 
he  should  swear  to  merits,  the  court  will  require  an  affidavit  that  the  appli- 
cation originated  from  him,  and  was  not  made  in  collusion  with  the  defend- 
ant in  the  cause.     7  T.  R.  239.] 

[The  shcriflfcan  only  be  discharged  from  an  attachment  for  not  bringing 
in  the  body  upon  payment  of  the  whole  debt  and  costs,  and  not  merely  to 
the  sum  sworn  to  a«d  costs.     7  T.  R*  370.     1  H.  B.  233.] 

[In  K.  B.  the  sheriff  is  only  liable  to  the  extent  of  the  penalty  in  the  baff-' 
bond  for  not  bringing  in  the  body  ;  therefore  an  attachment  against  him  for 
that  cause  will  be  set  aside  on  payment  of  the  penalty,  or  a  less  sum,  if  less 
is  due.     3  East,  604.] 

[Bail  to  the  sheriff  may  set  aside  an  attachment,  opon  payment  of  costs 
and  putting  in  bail,  without  swearing  to  merits,  or  that  there  is  no  col- 
lusion, if  it  be  sworn  that  it  is  made  on  the  part  of  the  bail  to  the  sheriff.  3 
Smith,  340.] 

I^As  well  since  as  before  the  st.  43  Geo.  3.  c.  46.  s.  2.  the  sheriff  will  be 
relieved  from  an  attachment  for  not  bringing  in  the  body,  only  on  payment 
of  the  whole  debt  and  costs.     9  East,  316.] 

[If  after  an  attachment  against  the  sheriff  for  not  bringing  in  the  body  has 
regularly  issued,  bail  above  are  put  in  and  ju8ti6ed,  the  court  will  upon  ap- 
plication, supported  by  an  affidavit  either  of  merits,  or  that  the  application  is 
made  on  behalf  of  the  sheriff,  set  aside  the  attachment,  but  not  without  sach 
affidavit.     3M.&  8.299.1 

[An  attachment  against  me  sheriff  issued  before  the  time  for  perfecting  bail 
has  expired,  will  not  be  set  aside  unless  the  bail  have  been  perfected.  3  H. 
B.  35.] 

[Where  the'plaintiff  has  not  been  delayed,  an  attachment  against  the  sheriff 
for  not  putting  in  bail  will  be  set  aside  on  the  terms  of  paying  costs  and  per- 
fecting bail  only.     2  H.  B.  235.] 

[Justification  of  bail  was  permitted  after  an  attachment  granted  against 
the  sheriff;  reserving  to  the  plaintiffall  rights  connected  with  the  attachment. 
1  B.  &  P.  334.] 

[After  attachment  granted  against  the  sheriff,  bail  will  be  permitted  to 
justify  on  the  *same  day^  and  (he  attachment  will  be  set  aside  on  payment  of 
costs.     2  B.  &.  P.  38.] 

[The  sheriff  may,  without  justifying  bail,  set  aside  an  attachment  that 
has  been  moved  for  too  early.     1  N.  R.  139.] 

[The  bail  do  not  justify  on  the  day  appointed,  and  in  consequence  the 
plaintiff  in  the  evening  of  that  day  instructs  counsel  to  move  tor  an  attach* 
ment  against  the  sheriff ;  afterwards,  and  in  the  same  evening,  but  after 
Bine  o'clock,  notice  is  given  that  the  bail  will  surrender  on  the  morrow; 
when,  but  after  surrender,  the  attachment  is  obtained.  Held,  that  it  couM 
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be  set  aside  only  on  payment  of  the  coals  of  instructing  counsel.     1  Taunt. 
66.3 

[Ad  attachment  against  the  sheriff  for  not  returning  the  writ  ^tas  dis- 
charged,  on  affidavit  that  the  defendant  was  not  seen  in  the  county,  and  that 
the  return  of  non  est  inventus  was  made  one  day  too  late  by  a  mistake  of 
the  clerk,  who  supposed  it  was  in  time.     2  Anst.  479.] 

[*][The  court  will  set  aside  an  attachment  against  the  sheriff,  on  payment 
of  costs,  if  the  defendant  has  been  rendered  on  the  evening  of  the  last  day  of 
the  rule,  and  notice  be  given  early  next  morning.     1  Price,  338.] 

[The  death  of  the  defendant,  after  the  sheriff  is  in  contempt  for  not  bring- 
ing in  the  body,  though  it  abates  the  action,  does  not  absolve  this  crime  ; 
therefore  he  remains  liable  to  an  attachment.     3  T.  R.  133. J 

[An  irregularity  in  an  attachment  against  the  sheriff  from  the  rule  to  bring 
ID  the  body  having  been  taken  out  prematurely,  is  waived  by  delay  in  ap- 
plying to  set  it  aside.     2  H.  B.  276. J 

[The  sheriff  is  discharged  by  unreasonable  delay  in  proceeding  against 
biro.  3  6.&P.  151.  And  delay  arising  from  the  defendant's  proposing  a 
compromise,  is  not  therefore  excused.     1  Taunt.  111.] 

[The  sheriff  is  not  discharged  by  a  neglect  to  proceed  against  him,  unless 
led  to  conclude  that  the  business  was  settled,  and  thereby  prejudiced.  1 
Taunts  489.] 

[Where  the  sheriA  has  been  prevented  paying  the  debt,  and  proving  it  un- 
der the  defendant's  commission,  from  a  delay  in  issuing  the  attachment^ 
when  issued,  it  will  be  set  aside.     9  East,  467.] 

[In  Hilary  term  the  sheriff  returned  cepi  corpus  ;  after  which  no  proceed-* 
ings  werfs  had  until  Michaelmas  term,  when  he  was  ruled  (o  bring  in  the  body, 
and  an  attachment  granted  for  neglect.  The  court  set  the  attachment  aside 
on  account  of  the  delay,  and  because  the  bail  had  become  insolvent,  and  the 
defendant  had  absconded.     7  T.  R.  452.] 

[The  plaintifi,  by  accepting  a  cognovt/,  di<)chr.rges  the  sheriff,  at  least 
where  it  is  conditioned  for  payment  by  instalments.     1  Taunt.  159.] 

[A  warrant  of  attorney  to  confess  judgment,  with  a  defeazance  upon  pay^ 
mentby  instalments,  discharges  the  sheriff.     Wightw.  12 1. J 

£Upon  principles  of  policy,  trespass  vi  et  armis  will  not  lie  against  q  sheriff 
at  the  suit  of  the  assignees  of  abankrupt,  for  taking  the  bankrupt's  goods  in 
execution  after  an  act  of  bankruptcy,  but  before  the  issuing  of  the  commis- 
sion :  trover  is  the  proper  remedy,  in  which  the  jury  cannot,  as  they  might 
in  trespass,  give  vindictive  damages.  His  selling  them  after  the  commission 
has  issued,  and  notice  not  to  sell  given  by  the  provisional  assignee,  cannot 
make  him  a  trespasser,  since  a  sale  is  an  act  of  conversion  and  not  of  tres- 
pass.    1  T.  R.  475.] 

S If  separate  actions  be  sued  against  the  sheriff  and  bis  bailiff  for  penalties 
erst.  32  Geo.  3.  c.  28.  proceedings  will  be  stayed,  upon  payment  of  one 
penalty  and  the  costs  in  one  action.     2T.  R.  512.  712.] 

[It  seems  that  the  sheriff  and  his  bailiff  cannot  be  sued  jointly  tfnder  st. 
32  Geo.  2.  c.  28. ;  and  that  the  plaintiff  must  choose  between  them.  2  T. 
R.712.] 

[A  bailiff  is  bound  to  make  affidavit  of  service  of  process,  when  required. 
1  Blk.432.] 

I^An  arrest  by  a  bailiff,  whose  name  has  been  inserted  in  a  warrant  by  the 
officer  to  whom  it  was  addressed,  after  it  had  been  signed  and  sealed  by  the 
sheriff,  is  void,  though  addressed  to  that  officer,  and  all  other  the  sheriff's 
bailiffs.    6  T.  R.  122.] 
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[Though  a  sheri  ff 's  warrant  directed  to  foar,  and  each  of  them  maj  C*]be 
executed  by  two  or  three  (Cro.  Eliz.  913.)  ;  yet  if  words  of  restriction  are 
used  as -to  the  four,  "  jointly  and  not  severally,"  Ibey  must  act  together.  2 
Taunt.  161.] 

[A  sheriflps  officer  is  punishable  under  the  Lords  act,  32  Geo.  2.  c.  98.  s. 
1 1  •  for  abusing  the  process  of  a  court  at  Westminster,  only  by  that  court  out 
of  which  it  issued.     2  B.  &  P.  88.J 

[It  is  exclusively  the  duty  of  that  sheriff  to  whom  a  writ  has  been  directed 
and  delivered,  and  by  whom  it  is  executed,  to  make  the  return  thereto ;  and 
if  he  goes  out  of  office  before  the  return  day,  to  hand  over  the  writ  and  re- 
turn to  the  new  sheriff,  to  be  by  him  returned  into  court.  4  East,  604.  1 
Smith,  286.] 

[By  the  true  construction  of  20  Geo.  2.  c.  37.  a  sheriff  is  not  liable  to  be 
called  upon  to  return  process,  unless  within  six  lunar  months  after  the  expi- 
ration of  his  office ;  and  the  day  on  which  he  goes  out  of  office,  is  to  be 
reckoned  pare  of  the  six  months.     Dougl.  463.]  * 

[Rule  for  ruling  a  sheriff,  gone  out  of  office,  to  bring  in  the  body.  K.  B* 
Trin.  31  G.  8.     4  T.  R.  379.} 

[The  late  sheriff  may  be  attached  for  not  bringing  in  the  body,  though  he 
\ras  ruled  on  the  last  day  of  term  preceding  the  vacation  in  wiiich  he  went 
out  of  office.     IH.B.  629.1 

[A  distringas  to  the  new  sheriff  to  compel  the  old  one  to  sell  goods  taken 
under  a  ^. /a.,  but  which  he  returned,  remained  in  his  hands  for  want  of 
buyers,  will  not  lie  where  it  appears  that  he  has  no  longer  possession ;  the 
remedy  is  by  action  for  parting  with  them.     15  East,  78.] 

[That  sheriff  alene  is  liable  for  the  escape  of  a  prisoner,  in  whose  custody 
he  was  at  the  time  of  escape ;  not  therefore  the  new  sheriff  for  an  escape  in 
the  time  of  his  predecessor,  though  he  came  into  office  before  the  day  the 
writ  under  which,  &c.  was  returnable.     4  East,  604.     1  Smith,  286.} 

(G  b.)  SHERIFF'S  ACCOUNT. 

(6  1.)  When  it  shall  be  made,  and  of  what  things. 

By  the  St.  51  H.  3.  descacc.  all  sherifis,  &:c.  shall  make  account  to  the 
treasurer  and  barons  of  the  exchequer,  and  shall  come  to  the  profer  in  the 
exchequer  the  Monday  after  Michaelmas,  and  the  lUas  of  Easter,  to  pay 
their  farms,  rents,  and  issues,  &c.  and  shall  bring  at  the  same  time  such 
monies  as  they  have  received  of  the  summons  of  .the  exchequer,  and  other 
the  king^a  debts. 

And  give  a  recognizance,  and  make  oath  to  make  Uieir  account.  Mad. 
642.  662.     Vide  ante,  (A  2.) 

And  a  writ  of  summons  from  the  pipe,  issued  befoje  Michaelmas  and  Eas- 
ter, whereby  the  sheriff  was  commanded  quod  sit  ad  scaccarium  in  eras.  S. 
Mich*  ttcras.  clausi  Pas,  et  haberit  ibi  qiucquid  debet  de  veteri  Jirma  vtl  no- 
va, ftt  debita  subscripta.     Hale,  Sh.  Ace.  49. 

By  thest.  de  Ruild,  10  Ed.  1.  (which  was  an  act  of  parliament,  2  Inst, 
dol.     4  Inst.  1 14.)  the  body  of  the  county  shall  be  written  in  an  annual  roll 
per  56,  and  read  every  year  upon  the  accounts  of  sheriffs;  the  rorlianents  of 
the  ferms  of  the  same  shires  shall  be  written  post  terras  daias   in  the  annual 
rolls,  and  the  sheriffs  shall  be  charged  therewith.     H.  Sh.  Ace.  65* 

[*JIn  the  same  annual  rolls  shall  be  written  the  ferms  of  the  sberifls,  the 
protits  of  counties^  the  ferms  of  serjeanties  and  assarts,  the  ferms  of  cities  s 
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boroughs,  towns,  and  other  ferms,  whereof  answer  is  made  yearly  in  the  ex* 
chequer*     H.  Sh.  Ace.  65. 

And,  also  all  debts  determined,  all  gross  debts  separate,  and  all  other  debts 
that  seem  to  be  clear.     Mad.  654.     H.  Sb.  Ace.  65. 

If  the  sheriflfdoes  not  make  hia  prefer  as  he  ought,  a  writ  goes,  commanding 
him  to  make  it.     Mad.  645. 

The  annual  revenue,  for  which  a  sheriflT  should  principally  account,  was  fixed 
or  casual ;  the  fixed  was  called  the  corpus  comiiatiis  ;  the  casual,  prqficuum 
eomitntus J  vfhich^  being  in  ferm  to  the  sheriff,  were  called  Jlrma  corporis 
comitatus^  and ^rma  de  proficuis  comitaius.  Hale,  Sh.  Ace.  34.  Mad.  333* 
651.     2H.  7.6.  b. 

The  fixed  annual  revenue  contained  ;  1  •  The  rents  of  the  tenants  of  the 
demesnes  of  the  king ;  2.  Gross  ferms  of  lands,  not  parcel  of  the  couoty,  let 
to  farm  to  cities,  boroughs,  or  particular  persons,  or  reserved  after  the  ferm 
of  the  county  was  ascertained;'  3.  Common  fines  upon  towns  for  beau  plead-* 
er,  for  suit,  ward,  not  attending  the  toorn,  &c.  reduced  to  a  certainty  ;  4t 
Arrentations  of  assarts  in  wastes  and  forests  ascertained  by  justices  in  eyre  } 
5.  Crementum  comiiaius,  or  improvctnents  of  the  king^s  rents.  Hale,  Sb«^ 
Ace.  35,  &c. 

Some  of  these  and  several  other  rents,  to  be  collected  by  the  sheriffc,  were 
written  sub  nomine  vie.,  and  called  vieontiel  rents,  and  composed  the  ferm 
€orp.  comitatus,     H.  Sh.  Ace.  37^  &c. 

The  ferm  c7e  pro/?rm>  comt7a^w5  principally  comprehended,  1.  The  fines, 
iasaes,  amerciaments,  and  other  profits  of  the  county-court ;  2.  Of  the  tourn 
and  leet  of  the  sheriff;  "3.  Of  the  hundred  or  wapentake  court.  H«  Sh« 
Ace.  43,  &c. 

These  ferms  were  paid  in  blanch  money,  (viz.  reduced  to  the  standard 
and  dealbaU)  or  in  numero*     H.  Sh.  Ace.  24.  54. 

Though  the  debet  of  a  sheriff  could  not  be  known  till  his  account  finished| 
yet  an  estimate  was  usually  made  of  the  annual  revenue  paid  by  him  and  this 
gum  was  paid  upon  return  of  the  writ  of  summons  of  the  pipe  at  Michaelmas 
and  Easter,  which  are  called  the  profers  of  the  sheriff.  H.  Sh.  Ace*  51* 
Mad.  648.  644. 

And  these  prefers  are  continued,  but  repaid,  if  nothing  appears  due  from 
the  sheriff  upon  the  end  of  his  account.     H.  Sh.  Ace.  52. 

By  the  st.  3  &  3  Ed.  6.  4.  every  sheriff,  after  he,  his  deputy,  or  attorney, 
IS  sworn  to  account  for  the  profits  of  his  office,  shall  deliver  to  such  of  the 
lord  treasurer,  chamberlain,  chancellor,  and  barons,  as  shall  be  present,  rolls 
€>f  parchment,  containing  the  sums  he  hath  levied,  or  might  have  levied*  as 
part  of  his  ferm  called  vicontiels,  or  any  other  ferm  charged  to  him  out  of  the 
court  of  exchequer,  of  whom,  for  what  lands,  and  for  what  cause  levied. 

By  a  rule  6th  July  1650,  it  was  ordered,  that  the  clerk  of  tbe  pipe, secon- 
daries, and  sworn  clerks  of  the  said  otfice,  shall  set  forth,  in  the  subsequent 
annual  rolls,  the  particular  rents,  a««  far  as  they  can  discover,  &c.  which  mako 
up  the  ferms  charged  in  gross  sums,  and  distinguish  how  much  of  them  bav9 
b^en  and  are  to  be  answered.     H.  Sh.  Ace.  89.  94. 

So,  by  the  st.  13  &  14  Car.  2.  21.  s.  4.  the  remembrancers.  Sic.  shall 
write  true  Copies  of  seizures  and  inquisitions,  certified  to  the  respective  [*Jof« 
fices  for  the  engrosser  of  the  great  roll,  &lc,  that  process  may  issue  for  levy- 
ingthe  same,  &c.  and  they  shall  forthwith  certify  to  such  engrosser  of  the 
great  roll  all  such  debts  as  any  sheriff  shall  be  charged  with  by  his  return  to 
the  barons,  on  ^ny  fieri  facias,  levari  facias ,  capias,  or  other  process,  and  all 
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fines  and  amerciaments,  set  in  the  court  of  exchequer  on  any  sheriff,  &Ct 
that  4bej  may  be  charged  in  the  sheriff's  account,  &c.  on  pain  of  40/. 

(G  S.)  Of  what  things  a  sheriff  shall  not  be  charged. 

But  bjr  the  st.  of  Rutld,  1 6  Ed.  1  •  in  the  remanents,  the  liveries  and  arms  as- 
signed shall  be  allowed  and  other  allowances  (if  the  sheriff  have  had 
any)  of  the  issues  of  bailiwicks  by  our  writsr     Mad.  239.  248.  G50.     • 

But  the  treasurer  and  barons  shall  have  view,  (i&c.  and  certify  the 
chancellor  of  the  due  allowances  to  be  made,  and  writs  of  allowance  shall  go 
according  to  such  certificates* 

In  the  account  as  to  new  debts,  nothing  shall  be  put  in  the  annual  roll,  bat 
debts  separate,  ,or  found  in  the  original ;  but  of  dead  forms  and  desperate 
debts,  another  roll  shall  be  made,  called  rotidum  comitalus.    H.  Sh.  Ace.  64. 

A\\i  all  3ebts,  to  which  a  sheriff  may  return,  that  the  debtors  have  notbiog 
in  his  bailiwick,  nor  had  when  first  charged,  or  that  the  debtors  be  not 
founds  shall  be  estreated  into  a  roll,  and  delivered  to  circumspect  men,  who 
shall  inquire  thereof,  as  by  the  treasurer  and  barons  shall  be  provided. 

After  this  statute,  the  annual  rents,  which  compose  the  ferm  corpus  comitc^ 
ius^  were  examined,  and  abatement  was  made  in  the  ferm  of  the  sheriff,  in 
respect  of  rents  issuing  out  of  lands  granted  by  the  king,  and  this  was  styled 
rtmanentiafirmtz  post  terras  daias.    H.  Sh.  Ace.  66. 

And  the  account  was  not  made  as  before  defirma  corporis  comilatusj  bat 
de  remanent Jirma  post  terras  datas.     H.  Sh.  Ace.  Q^, 

And  cot  of  the  annual  roll  were  also  omitted,  Jirmcs  motiusj  viz.  that  could 
not  be  levied,  and  debts  separate.    H.  Sh.  Ace.  67. 

By  the  st.  5  R.  2.  13.  if  accomptants,  examined  by  the  barons  on  oath,  if 
fbey  can  answer  the  king  any  thing,  say,  they  cannot,  they  shall  be  discharge 
ed  from  other  account. 

And  because,  by  subsequent  grants,  the  rents,  of  which  the  ferm  of  a  sher- 
iff  consisted,  were  abated,  whereby  the  sheriff  could  not  raise  his  ferm  with- 
out grievance  to  the  people,  by  the  st.  1  H.  4.  1 1.  it  was  enacted,  that  the 
sheriffs  shall  account  in  the  exchequer,  and  have  allowance  on  their  oaths, 
of  the  issues  of  their  counties,  in  all  times  to  come.     H.  Sh.  Ace.  74. 

But  by  the  st.  4  H.  5. 2.  these  allowances  on  oath  were  restrained  to  tbingi 
casual.     H.  Sh.  Ace.  76. 

So.  by  the  st.  34  H.  8.  16.  sheriffs  were  to  be  charged  on  their  accounts 
only  with  such  sums  as  they  might  levy,  and  should  have  allowance  not  only 
for  their  charges  in  Ihe  diets,  and  charges  of  the  justices  of  assize,  but  also  their 
expenses  about  the  executing  their  offices.  H.  Sh.  Ace.  78.  Recital  in  (he 
st.2  &3  Ed.  6.4. 

But  by  the  st.  2  &  3  Ed.  6.  4.  this  act  was  repealed  ;  yet  it  was  thereby 
enacted,  that  sheriffs  should  have  such  tallies  of  reward  and  other  [*]allow- 
ances  as  they  had  before  the  making  the  said  act  or  account  according  lo  the 
said  act,  at  their  election.     H.  Sh.  Ace.  79. 

And  in  counties,  where  no  tallies  of  reward  have  been  granted  bj  the 
king,  the  sheriffs  shall  have  allowances  for  their  charges  in  the  diet  4>r  the 
justices,  or  by  other  means,  as  shall  be  in  a  bill  delivered  on  oath,  wittioQt 
warrant  or  tally.     H.  Sh.  Ace.  79,  &c. 

And  shall  be  discharged  of  all  forms,  goods,  profits,  casualties,  and  suoos  of 
money,  as  they  cannot  levy  or  come  by.     H.  Sh.  Ace.  80. 

And  have  deduction  and  allowance  of  all  sums,  where  the  possessions,  ool 
of  which  the  vicontiels  were  leviable,  are  com^  to  the  king's  hands,  &c.  Ami 
the  lord  treasurer  and  barons  may  do  this  without  warrant. 
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Since  this  statate  all  sheriffs  have  waived  their  tallies  of  reward,  and  hariQ 
ID  their  accounts  taken  the  beneGts  allowed  by  the  st*  .S4  H.  8.  16.  and  S  fr 
3  Ed.  6.  4.     Hale,  Sh.  Ace.  83. 

And  have  discharged  themselves  of  their  vicontiels,  the /erm^  de  remanent, 
comiiatusj  all  ferms  de  proficuis  comitatfis  (where  the  profits  did  not  exceed 
the  charge),  the  casaal  profits  and  other  things  which  thej  could  noc  levj» 
H.  Sh.  Ace.  83,  83. 

And  such  discharge  was  made  upon  the  oath  of  the  sheriff,  that  he  could 
not  levj  them.     H.  Sh.  Acc«  83. 

By  a  Tule  6th  July  1&50,  so  much  of  the  ferms  as  cannot  be  explained  by 
particulars,  &c.  and  such  particulars  as  have  not  been  answered  in  forty 
years  last,  and  are  become  illeviable,  shall  be  put  out  of  the  annual  roll  of 
the  accounts  of  sheriffs,  &c.     H.  Sh.  Ace.  95, 

And  by  the  st.  13  &  14  Car.  2.  21.  s.  4.  no  sheriff  shall  be  charged  to  an* 
swer  in  account  any  illeviable  seizure,  farm,  rent,  or  debt,  or  where  the  pro* 
cess  doth  not  express  of  whom,  or  of  what  lands,  &c.  or  for  what  cause  they 
are  to  be  levied. 

And  all  other  dead  farms  and  seizures,  desperate,  illeviable,  and  unintelli* 
gible  debts,  shall  be  led  out  of  the  great  roll  and  sheriff's  charge. 

So,  by  the  st.  3  Geo.  15.  the  lord  treasurer  and  barons,  or  any  two  of 
them,  as  oft  as  they  see  fit,  on  request  of  the  sheriff,  &c.  may  call  the  trea« 
surer^s  remembrancer,  clerk  of  the  pipe,  and  such  other  oificers  as  they  think 
fit,  and  cause  them  to  bring  before  them  an  account  of  the  rents  and  certain* 
ties,  written-  out  yearly  in  process  to  the  sheriff,  &c.  and  upon  examination 
reduce  and  establish  the  sums  with  which  the  sheriff  shall  stand  chargeable, 
&c.  and  make  orders  pursuant  thereto,  to  be  entered  on  record  in  the  seve- 
ral offices,  and  the  sums  so  settled  shall  be  the  profers  of  each  county,  and  the 
rolls  of  profers  shall  be  made  conformable  thereto* 

(63.)  How  enforced  to  make  his  account 

A  sheriff  ought  to  make  his  account  in  person,  or  by  attorney*  Mad« 
658. 

And  his  account  shall  be  annual,  and  In  a  regular  manner.  Mad.  63d« 
But  by  the  St.  3  Geo.  15.  no  sheriff  or  under-sheriff  shall  betaken  into 
custody  by  any  officer  of  the  court  of  exchequer,  for  not  being  apposed 
upon  any  process  for  not  finishing  his  accounts,  or  for  any  contempt  re* 
lating  to  his  account,  but  by  writ  under  the  seal  of  the  said  court,  or  by 
warrant,  signed  by  one  of  the  barons,  to  be  executed  by  the  marshal  of  the 
said  court,  or  his  deputy,  and  particularly  expressing  the  name  of  the  sheriff, 
&c.  and  bis  offence. 

[*](G  4.)  How  the  sheriflf  shall  be  discharged  by  quietus. 

When  the  sheriff  has  finished  his  account,  he  shall  have  his  quietus. 

By  the  st.  2 1  Jac.  5.  and  1  fl  &  1 4  Car.  3.  S  t .  s«  8.  when  a  sheriff,  on  pass* 
ing  his  accounts,  shall  have  his  quietus  est^  he,  his  heirs,  executors,  lands, 
goods,  &c.  shall  be  absolutely  discharged  of  all  monies  by  him  levied,  though 
pretended  not  to  be  accounted  for,  or  any  other  pretence  notwithstanding, 
unless  questioned,  and  judgment  against  him  for  the  same  in  four  years  afier 
his  account  or  quietus. 

And  the  officer,  by  whose  default  any  process  is  sent  out  against  him,  &c. 
shall  forfeit  40/.,  &c. 

By  the  st.  3  Geo.  15«  if  any  officer,  &c.  retard  a  sheriff  in  passing  his  ac- 
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eovnt|s,  by  tvilful  abpence,  &c«  or,  upon  payment  or  tender  ot  fees,  shall  neg- 
lect Is?  inrol,  make  out,  sign,  and  deliver  his  quietus  in  due  time,  be  shall 
make  such  recompence  as  the  barons  shall  direct,  on  cpinplaiot  in  a  summai/ 
way,  &c« 

^  (G  5*)  Charge  of  his  patent  and  account. 

By  the  st.  3  Geo.  15.  the  several  officers  of  chancery,  exchequer,  &e« 
claiming  any  fee  from  any  sheriff  under-sheriff,  &c»  for  making  out  his  pa- 
tent or  commission,  the  aedimus  to  swear  him,  the  entering  the  recognizancey 
the  making  out  and  return  of  bis  process,  his  appeal,  passing  his  accounts, 

JuieluB^  or  other  matter  concerning  the  sheriffalty,  may  receive  the  several 
ees  therein  specified,  and  no  other,  on  pain  of  5/.  to  the  party  grieved,  and 
treble  the  sum  taken  above  the  just  fees,  and  treble  costs,  to  be  awarded  bj 
the  court  of  exchequer,  on  proof  of  the  offence,  in  such  summary  way  as  to 
them  shall  seem  meet. 

Vide  mare  concerning  Sheriff  in  County,  (B  1,  Sic.) — Dignity,  (B  5.)— 
Justices  of  Peace,  (D  6.  8.)— London,  (G).— Pleader,  (2  W  25.) — Rent, 
(D  8.)— Relorn,  (P  1 ,  &c.) 

VISITOR. 

(A)  BY  WHOM  VISITATION  SHALL  BE  MADE. 

(A  1.)  By  the  king.  p.  545. 

(A  2.)  How  he  visits. — By  his  chancellor,  p.  545« 

(A  3.)  By  commissioners,  p.  545. 

(A  4.)  By  a  patron,  p.  546. 

(A  5.)  By  the  metropolitan,  p.  546. 

(A  6.)  By  the  ordinary. — ^Who  subject  to  his  visitation. 

p.  547. 
(A  7.)  Who  not.  p.  547. 
(A  8.)  How  the  visitation  shall  be  made. — ^By  the  bishop 

himself,  p.  548. 
(A  9.)  By  the  archdeacon,  p.  548. 
(A  10.)  Offences  inquirable  at  a  visitation,  p.  548. 
(A  11.)  By  what  means  inquiry  shall  be  maae. — ^By  pre- 
sentment, p.  o48. 
t*](A  12  )  By  inquiry  ex  officio,  p.  549. 
(A   13.)    By  promotion  or  accusation    of  a  stranger* 

p.  549. 
(A  14,)  Bv  a  special  visitor,  p.  549. 
(A  15.)  What  authority  he  shall  have.  p.  650. 

(B)  DETERMINATION  OF  A  VISITOR  FINAL,  p.  552. 

(C)  HOW  HIS  POWER  SHALL  BE  EXERCISED,  p.  55?. 

(D)  REMEDY,  IF  A  VISITOR  ACTS    CONTRARY    TO   LAW.  p. 

553. 

(E)  IP  HE  ACTS  WITHOUT  LAWFUL  AUTHORITY,  p.  55$, 
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(A)  BY  WHOM  VISITATION  SHALL  BE  MADE. 

(AL)  By  the  king. 

By  the  antient  law  of  the  realm,  the  king  has  power  to  Tisit  and  reform 
all  abuses  in  the  church.     Da  v.  4.     2  RoK  330. 1.  7. 

And  therefore,  all  free  phapeU,  of  the  king's  foundation,  are  visitahle  by 
the  king,  and  not  by  the  ordinary.     2  Rol  330.  L  1 7.  » 

So,  all  hospitals  of  the  king's  foundation.     2  Rol.  230. 1.  17. 

And  all  donatives.     2  Rol.  230.  I.  20. 

So,  the  king  may  visit  the  universities.  R.  in  privy  Council,  12  Car.  1. 
^  Rush.  327. 

So,  though  the  king  appoints  governors  of  an  hospital,  school,  Sec.  he  may 
afterwards  visit  if  the  governors  are  not  made  visitors  by  express  words. 
Eq.Ca.  182. 

So,  by  the  st.  25  H.  8.  21.  archbishops  or  others  shall  have  no  authority 
to  visit  any  college,  hospital,  &c.  before  exempt  from  their  visitation,  but 
visitation  shall  be  by  the  king,  &c. 

But  bv  the  St.  31  H.  8.  13.  all  monastaries,  colleges,  hospitals,  &c.|[ther€* 
by  dissolved,  and  all  churches,  &c.  belonging  to  them  though  before  exempt, 
shall  be  thenceforth  within  the  visitation  of  the  ordinary  or  of  the  king,  &c. 

So,  where  the  king  and  a  subject  join  in  a  foundation,  the  king  shall  visit  ; 
for  the  king  is  founder.     2  Inst.  68. 

(A  2.)  How  he  visits. — By  his  chancellor. 

The  visitation  of  the  king^s  free  chapels,  hospitals,  or  donatives,  shall  be 
by  bis  chancellor.  F.  N.  B.  42.  A.  Da  v.  46.  b.  2  Rol.  230.  1. 17.  20. 
45.     Co.  L.  96.  a. 

And  if  any  other  visits  them,  a  prohibition  lies.     Reg.  40.  b. 

(AS.)  By  commissioners. 

So,  the  king  may  make  visitation  by  special  commissioners.  Dav.  46.  b* 
2  Rol.  230. 1.  24. 

By  the  st.  25  H.  8.  21.  archbishop,  or  other  person,  shall  have  no  power 
to  tisit  any  cplleges,  hospitals,  &c.  exempt  before  the  act ;  but  |he  visita- 
tion shall  be  made  by  commission  under  the  great  seal  to  such  persons  as 
requisite. 

[*JBy  the  St.  1  El.  1.  all  privileges,  jurisdictions,  &c.  use  to  visit  the  ec- 
clesiastical estate  and  persons,  &c.  shall  be  annexed  to  the  crown  ;  and  the 
?ueen  may  assign  commissioners,  &c.  to  have  all  jurisdiction,  &:c.     Vide  in 
*raerogative,  (5  9.) 

By  the  St.  2  H.  5.  1.  hospitals  of  the  king's  patronage  and  foundation,  the 
ordinaries,  by  the  king^s  commission,  shall  inquire  of  the  foundation,  gover- 
nance, and  estate  of  them,  &c.  and  shall  certify  the  inquisition  in  chancery. 

(A  4.)  By  a  patron. 

So,  if  any  foundation  for  charitable  purposes  be  made  by  a  subject,  and  no 
special  visitor  appointed,  the  founder  and  his  heirs,  by  the  common  law,  are 
visitors.  4  Mod.  124.  Ca.  Pari.  45.  8  Ass.  29.  Eq.  Ca.  180.  [D.  Ld. 
R.  8.] 

As,  the  founder  of  a  college  or  hospital,  not  spiritual.  Ca.  Pari.  46. 
Bro.  Deposition,  10.  2  Rol.  230.  I.  ult.  Reg.  41.  a.  Noy,91,2.  Dub. 
Cod.  Jur.  £ccl.  1 148.  (or  1 108.  ed.  ulL)     R.  Carth.  93. 
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So,  if  gorernors  be  appointed,  but  no  visitor,  the  governors  sbaU  visit  2 
RoK23M.2.  10.     IQCo.  3K  a. 

By  the  st«  14  EK  5*  if  an  hospital  be  founded,  and  no  visitor  appointed, 
the  founder  shall  visit  during  his  life. 

So.  by  the  st.  39  Eh  5*  where  maisons  de  Dieu,  &c.  are  founded  by 
charter. 

So,  the  patron  or  founder  of  any  eleemosynary  corporation.  Ca.  ParL 
45. 

So,  if  a  comnrion  person  be  founder,  though  the  king  afterwards  gives  (o 
the  same  corporation  greater  possessions.     2  Inst.  SB. 

Or,  translates  a  chauntry,  founded  by  a  common  person,  to  a  monastery, 
&c.  and  endows  it.     Ibid. 

So,  the  founder  or  patron  of  any  eleemosynary  foundation,  and  his  heirs, 
are  visitors,  though  the  patron  does  not  claim  to  be  so  during  his  life.  Ca» 
Pari.  45. 

And  this  visitatorial  power  is  consequent  to  the  patronage  by  the  common 
law,  not  introduced  by  any  canon  or  ecclesiastical  constitution.  Ca.  Pari. 
45. 

So,  the  visitation  of  a  donative  church  shall  not  he  by  the  ordinary,  but 
by  the  patron  or  commissioners  appointed  by  him.  Co.  L.  344.  a.  Vide 
Donative. 

[Patronnge  and  visitation  are  necessary  attendants  upon  the  founder  of 
a  corporation.  2  T.  R«  35^*  As  to  their  delegation  :  a  power  of  inter- 
preting the  statutes  in  case  of  doubt,  or  a  special  power  delegated  to  Ihe 
ordinary  in  particular  instances,  does  not  make  a  general  visitor.  8  East, 
221.1 

i\Yliere  the  corporation   is  eleemosynary,  and  no  succession  established, 
evolves  to  the  king  in  chancery.     4  T.  R.  233.] 

(A  5.)  By  the  metropolitan. 

So,  the  archbishop  of  Canterbury  may  visit  the  universities  of  Oxford 
and  Cambridge,  being  within  his  province,  jure  metropolis  R.  by  the  king 
in  council,  12  Car.  1.     2  Rush.  327,  &c. 

[*](A  6.)  By  the  ordinary. — ^Who  subject  to  his  visitation. 

All  spiritual  persons  generally,  are  subject  to  the  visitation  of  the  bishop 
or  other  ordinary.     2  Rol.  229.  I.  fO. 

As,  parson,  vicar,  &c.  2  Rol.  229. 1. 1^5. 

So,  a  dean,  of  right,  is  visitable  by  the  ordinary.     2  Rol.  229. 1.  25. 

So,  every  one  having  curam  animarum.     1  Mod.  1 2. 

By  (he  St.  2  H.  5.  1.  as  to  hospitals  not  founded  by  the  king:  the  ordinary 
shall  inquire  of  the  manner  of  foundation,  estate,  and  ii;overnance,  &c.  aod 
correct  and  reform,  he.  according  to  the  law  of  holy  church,  as  to  thena  be- 
longs. 

So,  every  spiritual  hospital  shall  be  visited  by  the  bishop.  2  Rol.  230. 
1.  50.     10  Co.  31.  2  Rol.  231.  I.  5.     Noy,  91,  2. 

So,  all  abbies  and  priories,  of  common  right,  were  visitable  by  the  onli- 
nary  ;  as,  to  their  rule  and  ordinary,  if  they  were  not  lawfully  exempted. 
2Roh229. 1.17.231.1.  3. 

And  by  the  st.  35  Ed.  1.  4.  the  ordinary,  though  an  abbot,  prior,  &c. 
alien,  may  visit  a  monastery,  &c.  subject  to  them  in  things  belonging  to  the 
role  and  discipline  of  their  order. 
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And  though  the  patronage  of  a  deanery,  &c.  by  act  of  parliament,  be 
given  to  the  king,  saving  to  all  but  the  bishop  all  rights,  &c*  the  dean  con* 
tinues  visitable,  when  the  king  has  presented  ;  for  the  saving  regards  the 
patronage  and  possessions  only,     2  Rol.  229.  K  30« 

So,  if  an  hospital  be  suppressed  by  act  of  parliament,  and  their  posses- 
sions vested  in  the  king^  the  visitation  of  them  docs  not  thereby  cease,  till  the 
incorporation  of  them  be  dissolved.     2  Rol.  229.  L  40. 

So,  by  the  stat.  14  £1.  5.  after  the  death  of  the  founder,  if  no  visitor  be 
appointed,  the  bishop  of  the  diocese,  or  his  chancellor,  shall  visit  all  hospi- 
tals within  his  diocese,  to  see  that  they  be  ordered  according  to  the  statutes 
of  the  foundation  ;  and  call  tQ  account  all  persons  for  receipt  of  rents,  &c. 

(A  7.)  Who  not. 

But  the  king^s  free  chapels,  hospitals,  donatives,  Sic.  were  not  visitable 
by  the  ordinary.     Vide  ante,  (A  1.) 

So,  the  king  might  exempt  abbies,  &c.  from  the  visitation  of  the  ordinary* 
2  Rol.  232.  1.  35.  230.  1.  25. 

So,  if  the  king  had  it  inward,  the  ordinary  should  not  visit  during  the 
king^s  custody.     Semb.  2  Rol,  230. 1.  35. 

So,  if  a  rectory  was  appropriated  to  the  abbot,  &c«  it  ceased  to  be  visit- 
able by  the  ordinary,     2  Rol.  229.  1.  12.     Dav.  3.  b. 

So,  if  a  corporation  be  lay,  the  ordinary  ought  not  to  visit,  nor  can  visit. 
10  Co.  31.  a.     Sutton.  Dub.  Cod.  J.  Eccl.  1 148.  (or  1 107.  eduU.) 

[Whether  a  bishop,  as  visitor,  has  jurisdiction  in  matters  of  property  in 
his  cathedral  (as  the  intermediate  profits  of  a  vacant  prebend,  divided  among 
the'other  prebendaries  during  the  vacancy,)  or  whether  they  can  be  deter- 
mined'otherwise  than  by  course  of  law,  is  a  great  quest[,on  ;  but  if  execu- 
tors  and  administrators  of  deceased  prebendaries  intervene,  he  certainly  ha.s 
no  jurisdiction.     1  B.  M.  567.] 

£*](A  8.)  How^  the  visitation  shall  be  made.    By  the  bishop 

himself. 

By  Const.  Othon.  Leg.  22  H.  3.  A.  D.  1 237,  Circumeant  (arch,  et  episc.) 
diaeeses  suas  tetnporibus  opportunis,  corrigenda  et  reformando  ecciesias* 
Vide  Lind.  Const.  Ot'h.  56. 

In  visilatione  diocesana,  tenetur  episcopus  primo  visiiare  ecciesiam  caihe" 
draUm,  deinde  diacesin.     Cod.  J.  £ccj.  996.  (or  957.  ed.  ult.) 

fn  mttropolitana^  tenetur  archi episcopus  siiam  primum  ecciesiam  et  diacesin 
visitare^  deinde  in  singulis  diacestbus  ab  ecclesia  calhedrali  ineipere^  indeque 
pro  libitu  adreliquas  diaceseos  partts  transire.  Cod.  J.  Eccl.  99G.  (or  957. 
e^  ult.) 

And  visitation  shall  be  made  without  commission  for  it  under  the  great 
seal.  2  Rush.  451. 

Visitation,  by  the  bishop,  by  the  antient  law,  ought  to  be  annual.  Cod. 
J.  Eccl.  998.  (or  958.  ed.  ult.) 

But  because  the  archdeacon  makes  an  annual  visitation,  by  the  modern 
law  and  practice,  the  bishop  makes  only  a  triennial  visitation,  diacesim  tO" 
tarn  iertio  quoque  anno  visitet  et  procurati^nes  accipiat  ut  aliis  temporibus 
visUetf  $i  liberurn  esto^  modo  suis  impensis  id  faciat.  Cod*  J*  Eccl.  998* 
(or  958.) 
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By  canon  60.  A,  D.  1603,  confirmation  shall  be  at  the  bishop's  visitation 
every  third  year. 

(A  9.)  By  the  archdeacon. 

Visilationem  per  modum  scrutationis  simplids  tanquam  vicarius  epUcopi 
arehidiaconus  habet  de  jute  communu     Lind.  49. 

(A  10.)  Offences  inquirable  at  a  visitation. 

Ad  episcopum  principaliter  special  inquirere  de  criminibus  ecchsiasticis^ 
nt  de  adulterioj  usvra^  sacrilegio^  simonia,  et  quolibet  mortali  peccato*  Lind. 
Const.  Othon.  56. 

By  canon  109.  A.  1603,  if  any  offend  their  brethren  by  adultery,  whore- 
dom, incest,  or  drunkenness,  by  swearing,  ribaldry,  usury,  or  other  unclean- 
ness  and  wickedness  of  life,  the  churchwardens  shall  present  the  offenders. 

So,  by  canon  110.  if  they  know  any  to  be  a  hinderer  of  God's  word  to 
be  read  or  preached,  or  of  the  execution  of  those  constitutions,  or  fautor  of 
usurped  or  foreign  power,  by  law  rejected,  or  defender  of  popish  and  erro- 
neous doctrine. 

So,  by  canon  111.  in  all  visitations  they  shall  present  the  names  of  all 
who  behave  disorderly  in  the  church,  or,  by  ringing,  walking,  talking,  or 
other  noise,  hinder  the  minister  or  preacher. 

[The  visitor  may  deprive  a  prebendary  for  incontinencyr     1  Wils.  206.] 

(A  IL)  By  what  means  inquiry  shall  be  made. — fiy  present- 
ment. 

Antiently  such  persons  as  the  ordinary  selected  were  cited  to  make  infor- 
mation, upon  oath,  de  moribus  parochianorum  within  their  district.  Cod.  J. 
Eccl.  1000.  (or  960.  ed.  ult.) 

Afterwards  a  citation  was  granted  against  4,  6,  or  8  juxta  amplitudinem 
[*]  parochiarum,  quod  compareant  ^c.  super  inqidrendis  ab  eisdem  visitalio" 
nem  noslram^  &c.  concemen*  veritatem  quam  noverint  dicluri,  &c«,  who  by 
the  canon  law  are  styled,  Testes  St/nodales.     Cod.  J.  Eccl.   1000.  (or  960.) 

And  by  the  Const,  of  Boniface,  45  H.  3.  A.  1261.,  laid,  ubi  de  subdilorwn 
peccatis  et  excessibus.  corrigendis  per  pralatos  et  judices  eccleisastic*  inqm^ 
ritur^  ad  prastand.  de  veritate  dicenda  jurament*  per  excommunicationem^ 
si  opus  fueritj  compellantur*     Lind.  109. 

Afterwards,  at  the  time  of  the  reformation,  and  before,  presentment  was 
made  by  the  churchwardens  alone,  or  with  two,  three,  or  more  parish- 
ioners, fide  dignis  (who  since  are  called  side-men,  or  assistants).  Cod. 
J.  Eccl.  1000.  (or  960.) 

And  by  the  canon  1571,  aditui  adulteros^  Jornicarios^  &c.  in  episco*  pih 
rum  el  archidiaconorum  visitationibus  patefadenL  Cod.  J.  Eccl.  1000. 
(or  960.) 

And  therefore,  the  bishop  or  archbishop,  before  his  visitation  hos  atono^ 
mos  ad  comparend.^  in  eorum  visilatione  vocare  solenl^  eisque  arlicuios 
minislrare,  ac  eos  de  fideliU  super  eisdem  inquirend.  el  de  comperiis  prcssenta* 
iionem  exhibere^juramenlo  corporali  onerare.     Ought.  Ordo  Jud.  228. 

By  canon  26.  Air  1603,  churchwardens  or  side-men  having  taken  their 
oaths  to  present,  &c.  who  shall  incur  perjury  by  neglecting  or  refusing  to 
do  so,  &c.  shall  not  be  admitted  to  communion, 
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T&e  oath  of  churchwardens  was  at  first  ad paufacitnd.  what  thcj  knew 
to  be  bad  in  rebus  ei  personis  }  but  articles  were  delivered  to  them,  and  ther 
were  sworn  to  make  presentment  upon  them*  Cod«  J.  EccL  1000.  (or  96oJ) 

But  if  an  oath  is  required  to  present  according  to  articles  delivered,  wher€ 
any  articles  are  not  within  ecclesiastical  jurisdiction,  a  prohibition  goes  ;  for 
the  oath  required  ought  to  be  only,  to  present  such  articles  as  to  their  know* 
ledge  were  presentable  by  the  ecclesiastical  laws.  Cod.  J.  EccU  IQOl*  (or 
261.  edit,  ult.) 

So,  a  presentment  quod  A.  commisit  adulUriwn,  ^c.  is  insuflScient  without 
saying  cum  qua*     Ought.  O.  J.  239.. 

(A  12.)  By  inquiry  ex  officio. 

So,  a  bishop  or  archdeacon,  exfama  publico  vel  relatione  penon.Jide  dign.^ 
having  notice  that  any  has  committed  a  notorious  crime,'or  is  suspected  <2« 
opinione  erronea  ant  perversilate  obsiinala,  may  cause  him  to  be  cited  ad  com* 
parend.  personaliter  coram  eo  in  loco  foiitojudiciali  articulis^  &c,  pr(Bstrlifi% 
to  the  crime  specified,  sibi  otjiciendis  responsur.     Ought,  O.  J.  315. 

(A  13.)  By  promotion  or  accusation  of  a  stranger. 

So,  if  there  be  no  presentment,  nor  inquiry  ex  officio,  quoilibet  person^ 
(able  to  pay  costs)  habet  interesse  judicis  officium  implorare  et  volontarit pro^ 
,movere.     Ought.  0«  Jud.  225. 

(A  14.)  By  a  special  visitor. 

So,  upon  the  foundation  of  any  corporation  aggregate  for  a  charity,  the 
/bunder  may  constitute  a  special  visitor.    Co.  L«  96.  a. 

As,  upon  the  foundation  of  any  college,  or  hall  in  ap  university. 


r^lOr,  hospital,  free-school,  &c. 


io  particular  words  are  required  to  create  a  visitor;  ills  sufficient  if 
(he  founder's  intention  appears.     3  Atk.  662.     1  Vesey,  78.  2  Vesey,  327.] 

[The  visitatorial  power  may  be  divided.     Ibid.] 
Governors  may  be  visitors,  though  the  legal  estate  is  vested  in  them  ;  but 
not  wb^n  they  are  to  receive  the  revenue.     Ibid.] 

[The  founder  may  appoint  a  special  visitor,  for  a  particular  purpose,  and 
DO  further;  he  may  appoint  a  geaeral  visitor,  and  yet  appoint  inferior  par* 
ticular  powers  to  others  in  the  tirst  instance.     1  B.  M.  158. J 

And  where  there  are  such  special  visitors,  governors  or  overseers,  by  thft 
st»  39  £1.  6.  Ihey  are  not  subject  to  the  commissioners  for  charitable. uses. 

[If  a  college  has,  by  chai:(er,  particular  powers  as  to  a  school ;  as,  to  re« 
wove  the  roaster,  <Szc.  chancery  will  not  interfere  in  such  oiatters,  though 
tbej  are  not  appointed  general  visitors  ;  but  as  to  management  of  the  reve- 
nue, it  will.     2  Vesey,  505.] 

If  a  bishop,  by  the  designation  of  the  biihop  of  such  a  see,  be  appointed 
visitor,  that  cxteuds^to  all  bishops  of  the  same  see  ;  as,  if  the  statute  of  a  CoJ-> 
lege  say,  episcopus  Eliensis  sit  visitalor.     Semb.  F.  g.  312t  38Q. 

(A  15.)  What  authority  he  shall  have. 

If  a  special  visitor  be  appointed,  be  has  a  general  authority  to  inspectj 
that  the  college.  &c.  be  governed  according  to  the  laws  and  statutes  of  tb« 
founder,     4  Mod.  1 10. 

And  may  make  visitation  for  redress  of  grievances.     4  Mod.  109. 

I  But  a  visitor  can  only  decide  private  disputes  between  the  members  of 
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the  college,  and  not  a  suit  bj  third  persons  against  the  whole  bodjr.     Cowp'. 
378.] 

[So,  where  an  estate  is  in  the  collie,  and  they  are  to  act  in  a  trust, 
the  visitor  cannot  meddle  in  a  matter  which  is  the  subject  of  such  trust. 
Id.  Ibid.]       ^ 

So,  though  the  statutes  of  a  college  say,  that  he  shall  visit  de  qmnquen* 
itio  in  quinquennium  semelf  yet  he  may  at  other  times  hear  appeals,  remedy 
upon  complaint,  &c.;  for  his  general  authority  shall  not  be  restrained  but 
by  negative  words.     Semb.  4  Mod.  109.     Ca.  Pari.  42.  ^ 

So,  a  visitor  has  authority,  upon  refusal  to  admit,  as  well  as  upon  ouster 
of,  a  fellow,  Ac.  of  a  college.     4  Mod.  369«     Skin.  ]3« 

So,  a  visitor  has  authority  as  incident,  to  deprive.  4  Mod.  110.  Ca. 
Pari.  43.     D.  Ld.  R.  9. 

[Where,  by  the  rules  of  the  founder,  the  visitor  must,  in  order  to  remove, 
have  the  consent  of  the  seven  senior  members  of  the  foundation,  though  he  may 
have  suspended  some  of  the  seven,  their  consent  is  essential  to  the  remov- 
al.    R.  Ld.  R.  5.] 

[And  the  giving  him  the  power  expressly  of  depriving,  with  the  con- 
currence of  other  persons,  does  not  take  away  or  affect  his  incidental 
power  to  deprive  of  himself.     D.  Ld.  R.  9.] 

To  proceed  upon  a  grievance  done  in  the  time  of  his  predecessor.  R. 
Skin.  13. 

[If  there  is  a  visitor  of  a  college,  bis  authority  extends  to  fellowships 
and  scholarships,  there  to  be  placed  by  a  subsequent  charity.  3  Atk.  663. 
1  Ves.  78.] 

f*}[Though  the  founder  has  gived  a  college  a  visitor,  yet,  as  to  a  separate 
benefaction  given  them  in  trust,  they  are  subject  to  the  jurisdiction  of  chan- 
cery as  trustees.     1  Ves.  462.] 

[Subsequent  benefactions  m^y  be  put  under  the  power  of  the  visitor,  or 
not,  at  the  will  of  the  donor.     Ibid.] 

[A  party's  answering  to  an  appeal  before  the  visitor, 'does  not  give  him 
jurisdiction,  if  he  has  it  not  otherwise.     Ibid.] 

[Visitor  can  judge  only  according  to  the  statutes  of  the  college.     Ibid.] 

[Therefore  in  cases  in  which  the  visitor  cannot  give  a  remedy,  the  relief 
be  ongs  to  the  king's  courts  of  general  jurisdiction.     Ibid.J 

[Petition  to  the  lord  chancellor,  as  visitor  of  Trinity-Hall,  Cambridge, 
there  being  no  heir  of  the  founder,  to  declare  the  election  of  a  fellow  void, 
and  to  order  the  petitioner  to  be  admitted  j  the  court  of  king^s  bench  having 
in  a  similar  case  declined  jurisdiction,  the  lord  chancellor  heard  the  peti- 
tion, and  on  the  construction  of  the  statute  dismissed  it.     2  Ves.  jun.  609.] 

[The  founder  may  prescribe  particular  modes  and  manners,  as  to  part.  1 
B.  M.  168.     Vide  1  Bl.  51.  71.  82.  89.] 

[The  power  of  a  visitor  must  be  collected  from  the  whole  purview  of  the 
statutes  considered  together.     Ibid,] 

[Though  a  general  visitor  has  incidental  power,  yet  the  founder  may  re- 
strain him  as  to  particular  instances.     Ibid.] 

[The  bishop  of  Ely  is  general  visitor  of  St.  John's  College,  Cambridge, 
except  as  to  aftering  the  statutes.     Ibid*] 

[tie  is  visitor  as  to  the  election  of  fellows,  as  well  of  doctor  Ketoe's  (or 
the  Southwell)  fellows  as  the  rest.    Ibid.]  , 

[Ingrafted  or  annexed  felfowships  (though  ingrafted  by  indenture)  are  to 
be  considered  as  part  of  the  old  foundation,  if  no  statutes  are  given  by  the 
founder  of  them.     Ibid.J  o  / 
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A  clause  of  distress  given  to  a  third  person,  does  not  take  away  the  spje- 
c  remedj  of  the  injured  person's  applying  to  the  visitor.     Ibid.j 
'  [The  jurisdiction  of  a  visitor,  if  meant  to  be  restrained,  must  be  expressly 
limited.     4  M.  &  S.  415.] 

[A  visitor  cannot  act  in  his  own  caase,  tbou^  the  acfs  were  done  in  an^ 
other  capacity,  unless  expressly  empowered.     3  T.  R.  390.] 

(B)  DETERMINATION  OF  A  VISITOR  FW?AL/ 

So,  if  a  visitor  gives  sentence,  it  shall  be  de6nitive ;  for  no  appeal  lies  j^ 
the  king,  or  elsewhere^  4  Mod.  113.  R.  Dy.  3Q9.  a.  R.  3  Mod.  205. 
Skin.  1 3.     [Vide  1  Bl.  22.  25.] 

And  thereforci  if  his  sentence  or  deprivation  be  shewn  in  pleading,  it  is 
not  necessary  to  say  for  what  cause  it  was  ;  for  the  cause  is  not  traversable. 
4  Mod.  124.     Ca.  Pari.  46.  53. 

So,  a  mandamus  does  not  lie  to  restore  a  person  deprived  by  him.  4  Mod. 
J 12.  122*     Ca.  Pari.  47.     R.  3  Mod.  265. 

[Where  it  is  doubtful  who  is  the  visitor  of  a  college,  a  mandamus  shall  not 
go,  nor  has  it  ever  been  determined  \vbether  a  mandamus  lies  to  a  visitor,  i 
Wils,  266.     Vide  1  Bl.  52.  7U,82.] 

ilf  the  visitor  of  a  college  in  one  of  the  universities  refuse  to  exercise 
his 'visitatorial,  power  by  receiving  and  hisaring  an  appeal,  B.  R.  will 
grant  a  mandamus  lo  compel  him ;  but  if  be  has  heard  and  decided  on  it, 
this  court  has  no  authority  to  examine  the  legality  of  the  judgment.     5  T» . 
ft.  475.] 

So,  his  sentence  shall  not  be  examined  in  a  p^IUter^l  action*  Cont#  per 
three  J.  but  Holt  Ch.  J.  ace.     4  Mod.  11 3.  1 23. 

And  this  judgment  was  reversed  in  parliament.  Ca.  Pari*  56p  Skin. 
447—516, 

No  more  in  a  tempurai  than  in  a  spiritual  corporation  of  which  he  is  visi- 
tor. Contr  per  three  J.  but  Holt  acc^  and  the  judgment  was  reversed.  4 
Mod.  116,  121.     Ca.  Pari.  56. 

[Judgment  of  a  visitor,  given  as  patron,  is  conclusive.  2  T.  R.  290.  Id* 
351.  353.] 

[And  the  cause  of  a  sentence  of  deprivation  need  not  be  disclosed  in 
pleading.     2  T.  R.  354.] 

But  the  power  of  a  visitor  may  be  qualified  or  restrained  by  the  statutes  of 
the  college.     Semb.  4  Mod.  120.     Ca.  Pari.  51.     2  T.  R.  290,  et  seq. 
.   So,  if  he,  who  is  no  visitor,  attempts  a  visitation,  a  prohibition  lies«     4 
Mod.  1 1 0«     Semb.  2  Rol.  230.  I.  1 5.  27. 

So,  if  a  visitor  be  appointed  by  the  founder  of  a  college,  that  does  not  ex- 
tend to  a  foundation  of  other  fellowships  added  by  another  to  the  same  col. 
lege*     Semb.  5  Mod.  422. 

So,  if  a  visitor  intermeddles  with  a  matter  out  of  his  jurisdiction,  a  prohi- 
bition lies.     Ay],  vol.  2.  Hist,  of  Oxford,  80.  94.     Reg.  40. 

So,  an  appeal  lies  to  the  king  himself  from  the  sentence  of  a  visitor.  Ayl. 
Hist,  of  Oxford,  vol.  2.  84.  86. 

(C)  HOW  HIS  POWER  SHALL  BE  EXERCISED, 

The  power  of  a  visitor  must  be  regulated  according  to  the  statutes  of  (he 
college  or  customs  of  the  place. 

If  an  appeal  be  exhibited  to  him,  he  must  take  it.  Ayh  H*  of  Oxford,  vol. 
^.  81. 
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He  must  inhibit  all  proceeding  against  the  apfiellant  till  Qkt  appeal  be  de« 

termined.     Ibid. 

He  must  direct  the  complaint,  to  which  an  answer  is  required,  to  be  put 

in  writing.     Ayl.  vol.  2,  96. 

[He  need  not  heacparel  evidence  on  an  appeal ;  it  is  saflkient  if  he  re* 
ceive  the  grounds  ofihe  appeal  and  the  answer  to  it  in  writing.     5  T.  R. 

475.] 
So,  he  must  summon  all  concerned  to  appear  before  him.    Ajl.  vol.  2. 81. 
And  he  may  suspend  or  deprive  any  for  contumacy ;  for  it  is  requisite  for 
Ibe  exercise  of  his  office.     Ayl.  vol.  2.  80.     4  Mod.  110.     Ca.  Pari.  43. 
So,  he  may  administer  an  oath.     Ayl.  vol.  2.  94. 
Or,  require  an  answer  upon  oath.     Ibid. 

He  ought  to  give  convenient  time  for  an  answer.     Ayl.  vol.  2. 95. 
And  for  examination  of  witnesses.     Ibid. 

[Administering  an  oath,  2  T.  R.  348,  and  hearing  and  redressing  com-  , 
plaints.  Id.    are  visitatorial  acts.] 

[*]He  must  always  proceed  upon  a  general  visitation,  or  particular  appeal^ 
summaries  simpliciter,  et  de  piano  sine  strepitu  aut  figurajiiaciciij  viz^  accord* 
ing  to  mere  law  and  right.     Ibid. 

[The  jurisdiction  of  a  visitor  need  not  be  exercised  by  common  law  ralas ; 
iKit  unless  the  visit  is  general,  should  be  by  appeal.     2  T.  R.  290. 1 
Yet  the  forms  prescribed  by  the  statutes  must  be  observed.     Ibid. 
He  may  inquire  of  facts  committed  before  an  act  ofgrace,] 
'He  may  inquire  into  and  punish  one,  for  a  corporate  act.j 
[The  bishop  of  A.  and  his  successors,  being  appointed  visitors,  it  vests  in 
the  successors,  without  the  words  for  the  time  being.] 

[If  be  is  first  appointed  general  visitor,  and  afterwards  is  appointed  special 
visitor,  and  proceeds  as  special  visitor,  a  prohibition  will  lie ;  for  the  crown 
had  no  further  power  to  enlarge  the  visitatorial  power.  Fort.  298.  Str. 
912.1 

[N.  B.  This  judgment  was  reversed  on  error  in  the  house  of  lords.] 
[A  general  visitor  cannot  have  a  mandamus  to  help  him  to  visit  his  col- 
lege, nor  to  compel  an  inferior  officer  to  do  his  duty.     B.  R.  H.  21 2.] 

(D)  REMEDY,  IP  A  VISITOR  ACTS  CX)NTRARY  TO  LAW. 

But  a  visitor  has  not  authority  to  determine  matters  against  thestatateaof 
the  realm ;  for  he  is  a  private  judge,  who  is  to  determine  only  offencei 
against  the  statutes  of  the  college  where  he  is  visitor.  Semb.  4  Mod.  238. 
241.369. 

[A  mandamus\\^%,  on  his  refusal  to  receive  and  hear  an  application.  2 
T.  R.  338.      6  T.  R.  476.] 

(E)  IP  HE  ACTS  WITHOUT  LAWFUL  AUTHORITY. 

So,  if  a  visitor  acts  when  be  has  no  right  to  be  visitor,  a  prohibition  lies. 
2  Mod.  Ca.  367. 

,  [If  no  person  applies  to  the  court,  who  claims  the  visitatorial  power,  ex- 
cept one  who  has  long  exercised  it,  the  court  will  not  grant  a  prohibition  on 
the  motion  of  a  single  fellow,  who  suggests  that  the  power  is  in  another. 
Andr.  258.] 
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tJMPIRE. 

Vide  Arbitrament,  (P*) 

tlNCORE  PRIST. 

Vide  Pleader,  (2  X  5.) 

UNDER-SHERIFF. 

Vide  Plbaosb,  (2  S  21.)— Viscotot,  (B  1 .) 

-    |;*]UNION.     . 

UNION. 

As  to  tbe  union  ofcharcbes,  by  whom  it  shall  be  made,  and  the  effect  of  it, 
vide  in  Advow80D,.(F  1,  &c.) 

As  to  tbe  anion  between  tbe  kingdoms  of  England  and  Scotland,  vide  19 
Scotland,  (D  l,&c.) 

As  to  tbe  union  of  Wales  with  England,  vide  in  Wales,  (A  f  •) 

Tbe  usual  union  of  kingdoms  or  states  consists  in  tbe  union  of  sovereign- 
ty, of  name,  of  language,  of  laws,  and  occupations. 

St  unianiur  duopopulu  non  amitteniur  jura,  sed  communicabUnttf.  Gro« 
de  J.  BeL  &Pac.  I.  2.  c.  9.  s.  9«     Cont.  4  Inst.  347« 

tJNITY- 

Vide  DiSKES,  (E  9.) 

UNIVERSITY. 

(A)  UNIVERSITIES ;  WHAT  ARE,  [AND  THEIR  GENERAL  FRIVI- 
LEGES.]  p.  554. 

<B)  CAMBRIDGE  ;  THE  PRIVILEGES,  p.  555. 

(C)  OX^RD ;  THE  PRIVILEGES  p.  555. 

(D)  SCHOOL  AND  SCHOOLMASTER,  p.  556. 

(A)  UNIVERSITIES  5  WHAT  ARE,  [AND  THEIR  GENERAL  PRl* 

VILEGES.l 

In  tbe  kingdom  of  England  there  are  only  the  two  ojpiversities  of  Cam- 
bridge and  Oxford. 

^    Vniverntas  imports  the  incorporation  of  tbe  professors  of  all  sciences  iu  a 
body  politic.     Dr.  Aylifie,  2. 

And  frequently  is  used  for  tbe  place  in  which  those  professors  reside  for 
tbeir  studies.     Ur.  Aylifle,  2. 

The  word  was  used  in  such  sense  in  tbe  time  of  Rich.  1.,  John,  and  most 
part  of  the  time  of  H.  3.     Dr.  Ayliffe,  ^. 

The  king'tnay  make  a  university. 
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570  UNIVERSITY. 

And  may  make  it  without  the  coDsent  of  the  ordinarj.     3  Keb.  65. 

[The  corporations  of  universities  are  lay-corporations,  and  the  crown  can- 
not take  Qrom  them  any  rights  they  have  by  charter  or  prescriptive  usage. 
3B.  M.  1647.] 

[*][The  interpretation  put  by  the  t|niver9ities  upon  their  own  statutes,  is 
conclusive.     6  T.  R.  89.] 

[The  entry  at  Stationers-hall  is  not  necessary  to  entitle  the  aniversities  to 
copies  of  publications.     16  East,  317.] 

(B)  CAMBRIDGE;  THE  PRIVILEGES. 

The  antient  charters  of  Cambridge  being  destroyed  by  the  rebels,  per  sf. 
8  R.  2.  nu.  1 1  •  the  assise,  conusance,  and  correction />ams,  cervisuBj ponder •f 
fnensur.^  regraior.  et  fores  taller.  ^  were  granted  to  the  chancellor  and  scholars 
'    of  the  same  university.     4  Inst.  228. 

By  st.  1 3  Eliz.  21.  it  was  enacted  that  the  university  of  Cambridge  should 
bo  incorporated,  though  it  was  antiently  a  corporation.     4  Inst.  227* 

That  the  letters  patent  of  3  Eliz.,  and  all  letters  patent  of  the  queen  or 
her  predecessors,  sbpuld  be  as  good  and  eOTectualas  if  they  had  been  recited 
and  confirmed  by  the  same  act.     4  Inst.  227. 

That  the  chancellor,  masters,  and  scholars  of  the  same  university  should 
enjoy  all  m^oors^  franchises,  privileges,  &c.  to  them  granted,  &c.  4  Inst. 
227. 
^  [The  chapter  of  Eliz.  does  not  repeal  the  old  customs  and  usages  of  the 
university,  except  in  cases  where  they  choose  it;  they  may  act  partly  under 
one,  partly  under  the  other;  and  an  election  according  to  usage  is  good, 
though  a  subsequent  charter  directs  another  mode.     3  B.  M.  1647.] 

[Court-leet,  though  antiently  granted  to  the  town,  is  nqvf  in  the  posses- 
sion of  the  university.     Semb.  ibid.] 

[By  letters  patent,  26  II.  8.  and  3  Car.  1.  it  has  a  concurrent  authority 
to  print  acts  of  parliament,  and  abridgments  of  them,  within  the  university, 
SB.  M.  661.] 

As  to  the  courts  of  the  universities,  vide  in  courts,  (M). 

As  to  the  conusance  of  pleas  there,  vide  Courts,  (M — P  2.  4.) 

[It  is  an  offence  against  a  statute  of  the  university  of  Cambridge,  to  pub- 
lisb  therein  a  pamphlet  against  the  established  religion.    .6  T.  R.  89.3 

(C)  OXFORD  ;  THE  PRIVILEGES. 

So,  by  the  st.  13  Eliz.  21,  all  charters  and  letters  patent,  ^fcc.  Ysij  tbe 
queen  or  her  predecessors  to  the  university  of  Oxford,  as  well  as  to  Cam* 
bridge,  are  confirmed;  the  university  is  incorporated  de  novo,  and  all  ma- 
nors, franchises,  privileges,  &c.  which  they  of  right  ought  to  have,  are  es- 
tablished.    4  Inst.  227. 

The  chancellor  of  the  university  is  a  justice  of  peace  by  prescription, 
as  well  as  by  charter.     2  Vent.  33. 

By  antient  charters,  they  have  jurisdiction  iam  in  laicos  qiiam.  in  cltricos^ 
2  Vent.  33.      '  ^  • 

So,  by  St.  14  R.  2.  and  14  H.  8.  confirmed  by  st.  13  Eliz.  21.  the  uni- 
versity has  conusance  of  all  pleas  for  trespass,  and  all  complaints,  misde- 
meanoni  and  crimes  (except  pleas  of  freehold)  ubi  scholares^  servi  atU  nun- 
istri  ninl  una  partium  sec*  statuta  vel  consuetudit^es^  ^c.  veL  sec*  [*J/«j?«f» 
regni  ad  voluntatem  eancellarii  ;  ita  quod  juslic.  dt  B.  R.  de  C.  J5»  vd.  de 
nssizis  nonse  iniromiUant*     Vide  Courts,  (M.) 
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School  and  schoolmaster.  671 

» 

And  therefore,  where  a  scholar  is  party,  the  vice-chancellor's  court  shall 
bold  plea  in  all  personal  actions  «ec« /egem /«rra,  auX  i?iore77i  umvtrsiiaiism 
Litt.  10.     1  Sah343. 

So,  if  the  wife  or  daughter  of  a  scholar  is  plaintiff  against  another  soho** 
lar  who  prays  a  prohibition;  for  though  the  wife  is  not  a  scholar  or  servant 
yet  the  defendant  being  a  scholar,  the  suit  ought  to  be  in  the  vice-chancel? 
lor's  court*     R.  Cro,  Car.  73«     Litt.  41. 

So,  conusance  shall  be  allowed,  where  an  action  upon  the  case  is  broughti 
a^inst  a  college  in  their  corporate  capacity,  viz.  against  master  and  fel- 
lows.    R.  per  three  J.  Atkins  cont.     1  Mod.  164^ 

But  the  university  court  shall  not  hold  plea  in  an  action  reah 

Nor,  in  ejectment;  for  thereby  possession  of  the  freehold  shall  be  recov- 
ered.    R«  Cro.  Car.  88. 

Nor,  in  treapass  quare  clausum /regit ;  for  the  freehold  may  come  in  ques^ 
tion. 

Nor,  for  the  penalty  of  a  statute.     Skin.  665.     R.  Sal.  67h 

So,  privilege  of  the  university  will  not  be  allowed  where  the  suit  is  for 
an  equitable  matter  in  chancery.     R.  2  Vent.  362.     Vide  in  Chancery,  (3 

X;.. 

Nor,  where  a  tradesman  is  matriculated  and  registered  in  the  university 
as  a  servant  to  a  scholar,  but  lives  in  the  city,  and  does  not  attend  in  college, 
as  a  servant.     R.  2  Vent.  106« 

[Conusance  is  not  allowed  for  one  who,  though  still  a  member,  aqd  some- 
times is  at  Oxford,  yet  is  a  curate  elsewhere,  and  resides  there  generally. 
2  Wila.  3j0.] 

[The  chancellor  should  certify  residence,  and  there  should  also  be  an  affi« 
davit  of  it.     Semb.  ibid.j 

Tf  the  privilege  of  the  university  is  allowed  upon  record  in  the  same  court, 
it  shall  be  afterwards  allowed  upon  motion  in  another  case  ;  but  otherwise 
it  must  be  pleaded*     Sal.  450.     Skin.  665. 

[A  college  barber  at  Oxford,  though  he  reside  in  the  city,  is  entitled  to  the 
privileges  of  the  university.     Dougl.  53].] 

[Conusance  on  behalf  of  the  university  may  be  claimed  by  the  vice-chan- 
cellor of  Oxford,  during  a  vacancy  in  the  otlice  of  chancellor.  1 1  East, 
543.] 

[An  affidavit  in  support  of  a  claim  of  conusance  by  the  university  of 
.Oxford,  in  respect  of  one  alleged  to  be  now  a  common  servant  of  the  uni- 
versity, need  not  state  that  he  is  resident  therein,  or  that  he  is  matriculated. 
15  East,  634.] 

[By  st.  17  Geo.  S.  c.  40.  s.  1 1.  no  person  shall  retail  wine  in  either  uni- 
versity without  license  from  the  chancellor  or  vice-chancellor  of  Oxford, 
or  the  chancellors,  masters,  and  scholars  of  Cambridge,  respectively,  on 
pain  of  5/.  But  this  is  not  to  affect  the  privileges  of  the  mayor,  ^c.  of  Ox*- 
ford.] 

(D)  SCHOOL  AND  SCHOOLMASTER. 

But  hj  const.  Tho*  Arunddinconc.  Oxon^  H.  4.  magistriy  4^c.  docenies 
in  arlibtu  atU  grammatica  puerosj  fyc.  de  materia  aliqiia  theologica  contra  de- 
terminata  per_ecclesiamy  nullaitnus  se  intromittani  instruendo  [*]eof dem,  nee 
permittani  scholares^  ^c.  de  Jide^  ^c.  disputare^  ne  per  ordinarium  graviU 
punianturm     Lind.  283. 

So,  bv  St.  23  £1.  1.  a'schoohnasteror  teacher  presuming  to  teach  contra- 
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$i2  UNLAWFUL  ACT. 

ry  to  fhis  act,  (viz.  who  absents  from  church  for  a  month,  or  is  not  allowed 
by  the  bUhop  or  ordiDary  of  the  diocese),  being  convict,  riiall  suffer  a 
year's  imprisonment,  without  bail,  and  be  disabled  to  be  a  teacher  of  youth. 

And  he  who  keeps  such  a  schoolmaster  shall  forfeit  for  every  month  10/. 

So,  by  the  st.  1  Jac.  4.  no  person  shall  keep  a  school  out  of  the  univer- 
sities, except  in  some  public  or  free  grammar  school,  or  in  some  geutleman^s 
house,  not  recusant,  or  licensed  by  the  archbishop  or  bishop  of  the  diocese, 
on  pain  of  40s*  per  day,  &c. 

So,  by  St.  13  &  14  Car.  2.4.  every  schoolmaster  of  a  public  or  private 
school,  &c.  shall  subscribe  the  declaration  therein;  and  if  any  teach,  as  a 
tutor  or  schoolmaster,  before  license  from  the  archbishop  or  bishop  of  the 
diocese,  &c.  or.  before  such  subscription,  (but  subscription,  only  as  to  his 
conformity  to  the  liturgy,  is  now  taken  away  by  st.  1  W»  &  M.  8.  and  5 
Geo*  6.)  he,  for  the  first  offence,  shall  have  three  months  imprisooment ) 
for  the  second  the  like,  and  forfeit  five  pounds. 

By  St.  17  Car.  S.  2.  it  shall  not  be  lawful  to  teach  any  public  or  private 
school,  tinless  he  first  subscribe  the  oath  against  taking  up  arms,  &c«  and  fre- 
quent  divine  service,  on  pain  of  40/. 

By  St.  13  Ann.  7.  he  shall  subscribe  declaration  to  conform,  &c.  have  li- 
cense, &c.  receive  sacrament  in  a  year  before,  take  the  oaths,  aiid  subscribe 
declaration  against  transubstantiation,  and  nor  afterwards  resort  to  con- 
venticle,  &c.     But  this  is  now  repealed  by  st.  5  Geo.  6. 

By  St.  5  El.  1  •  every  schoolmaster,  public  or  private  teacher  of  childieOy 
-shall  take  the  oath  of  allegiance. 

By  St.  7  Jac.  6.  he  shall  take  it  before  the  bishop  of  the  diocese  or  ordi- 
nary in  open  court. 

By  st.  1  W.  &  M.  8.  instead  of  the  former  oaths,  the  oaths  thereby  pre- 
scribed. 

By  St.  13  ^  14  W.  3.  6.,  1  Ann.  23.  and  1  Geo.  13.  he  shall  take  the  oaOw 
of  allegiance,  supremacy,  and  abjuration. 

The  St.  33  £1. 13  &  14  Car.  2.  extend  to  an  usher,  or  other  assistant  to  a 
schoolmaster. 

And  if  a  suit  is  instituted  in  the  ecclesiastical  court  for  keeping  a  school 
without  license,  a  prohibition  lies.     Dub.  Sal.  673.     R.  Carth.  464,  5. 

[To  the  fitness  of  the  master  of  a  grammar-school,  learning  is  as  easeft- 
as  morality  and  religion  ;  therefore  the  ordinary  may  examine  a  can* 
didate  touching  the  sufficiency  in  the  former  as  well  as  the  latter.  6  T*  R« 
490.] 

[By  the  canon  law,  as  recognized  in  England,  the  licensing  of  masters  io 
grammar-schools  belongs  to  the  ordinary.     6  T.  R.  490. j 

[A  general  resignation  bond  to  the  patron  by  the  master  of  an  alitieot 
public  school,  though  having  a  freehold  in  his  office,  is  unimpeachable  at 
law.  If  any  corrupt  purpose  is  intended,  equity  will  interfere.  I  East, 
391.     3B.&P.  231.1 

P][The  nomination  to  a  school  is  vested  in  the  vicar  and  churchwardens 
of  A.,  to  devolve,  on  their  neglecting  to  nominate,  to  the  CQrporatioo  of  Y. ; 
and  op  their  neglecting,  to  return  to  the  vicar  and  churchwardens.  Held, 
that  the  nomination  by  the  vicar  and  a  majority  of  the  churchwardens,  was 
good.     6  T.  R.  388.] 
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UNLAWFUL  ACT. 

Vide  Justices,  (MlO.) 


(  *73  ) 
(UNLAWFUL  ASSEMBLY. 

VideFoRctBLi  Ektrt,  (D  10.)  { 

VOLUNTARY  BOND. 

Vide  Chancert,  (4  D  32.) 

VOLUNTARY  CONVEYANCE. 

Vide  Chakcert,  (2  T.  9.  16. — 3  M  5.) 

VOLUNTARY  SETTLEMENT. 

Vide  Chamcbry,  (3  N  5. — 1  H  9.) 

VOTING  IN  PARUAMENT. 

VNe  Parliamsnt,  (C  26,  &c.) 

VOUCHEE. 

Vide  Estates,  (B  S9.)— VotrcHER,  (D  l,&e.-^£— F—1,  2.) 

VOUCHER. 

(A)  VOUCHER. 

TAl.)  In  what  actions  it  lies.  p.  559. 
(AH.)  How  it  shall  be  made.  p.  550. 
(A  3.)  When  cause  shall  be  shewn,  p.  559. 

(B)  COUNTERPLEA  OF  VOUCHER. 

(Bl.)  By  the  common  law.  p.  560. 
(B2.)  By  statute,  p.  560. 

(C)  RE  VOUCHER,  p.  661. 

[*](D)  WHAT  PROCESS  SHALL  BE  AGAINST   A  VOUCHEE. 

p.  S61. 

(D  2.)  If  he  be  an  infant,  p.  561. 
(D  3.) ''If  he  be  a  foreigner,  p.  562. 

(E)  COUNT  AGAINST  A  VOUCHEE,  p.  562. 

(F)  PLEAS  BY  HIM. 

(F  1.)  In  abatement,  p.  5QSt. 
(F  2.)  In  bar.  p.  662. 
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(G)  JUDGMENT  p-  562. 

(H)  FOREIGN  VOUCHER,  p.  562. 

(A)  VOUCHER. 
(A  1.)  In  what  actions  it  lies. 

Voucher  lies  in  real  actions,  where  the  tenant  vouches  such  an  one  who  is 
bound  to  warranty,  to  defend  the  right  against  the  demandant,  or  to  render 

in  value.    Co.L.  lOl.b.  ^,     .  *       •         vm^ 

It  lies  in  all  real  actions  for  recovery  of  land,  except  assise.     Vide 

infra. 

In  right  of  a  ward.     2  Rol.  744.  K  47. 

In  right  of  advowson.     2  Rot.  745.  I.  3. 

So,  in  a  writ  of  admeasurement  of  pasture.    2  Rol.  745. 1.  29. 

But  in  assise  the  tenant  cannot  vouch :  for  it  igfestinvm  remedium.  2  Rol. 

745.1.21.  .        ^        .         .         *    *u 

Nor,  in  a  writ  of  entry  in  the  nature  of  an  assise ;  for  it  is  contrary  to  tbe 

supposal  of  the  writ.     2  Rol.  745. 1.  25. 

So,  in  partition  the  defendant  cannot  vouch.     2  R.  Mo.  21. 

Nor,  in  dower  against  the  heir.     2  Rol.  745.  1.  14. 

Or,  quod  ei  deforcial  for  recovery  of  land,  claimed  as  dower ;  for  it  is  ifi 
the  nature  of  dower.  >  2. Rol.  744«  1.  42. 

Nor,  in  a  quare  impedit,  for  danger  of  a  lapse.     2  Rol.  744.  K  52. 

Nor,  in  ejectment  of  ward.    2  Kol.  744. 1.  47. 

Nor,  in  scire  facias  to  execute  a  fine.     2  Rol.  745. 1.  4. 

Nor,  in  <faod  psrmitiaU    2  Rol.  745. 1.  15. 

Or,  writ  of  intrusion.    2  Rol.  745. 1.  1 7. 

(A  2.)  How  it  shall  be  made. 

A  tenant  majr  vouch  generally  without  shewing  cause.     2  Inst.  246. 

(A3.)  When  cause  shall  be  shewn. 

But  he  must  shew  cause  for  the  voucher,  when  the  voucher  is  out  of  the 
common  course  }  as,  if  a  mail  vouches  himself.     2  Rol.  753. 1.  10. 

Or,  himself  and  a  stranger ;  himself  and  another  parcener,  kc.  3  Rol. 
53.1.  15. 

[*](B)  COUNTERPLEA  OF  VOUCHER. 

(B  1.)  By  the  conunon  law. 

If  the  tenant  vouched,  the  demandant^  by  the  common  law,  might  coun- 
terplead ;  viz.  he  might  l>y  replication  shew,  that  such  voucher  ought  not 
to  ne  allowed. 

As,  that  the  vouchee,  or  any  of  his  ancestors,  had  nothing  in  the  tenemeate. 
Jon.  412. 

That  there  was  no  such  person  as  the  vouchee.    2  Inst.  245. 

That  the  vouchee  was  a  villein.     2  Inst.  245. 

That  the  vouchee  was  dead.     2  Inst.  246.      ^ 

If  issue  be  upon  the  counterplea,  and  at  nisi  prius  the  vouchee  inakea  de- 
fault, after  a  jpe/t(  cape  returned  and  no  appearance,  the  demandant  shall  have 
judgment.     K.  Jon.  412,  13. 
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*■ 

(B  2.)  By  statute. 

Bat  DOW  by  the  st  W.  1 .  3  Ed,  1  •  40.  in  writs  of  possession ;  as,  mort 
d?ancesior^  ayel^  cosinage^  nuper  obiit^  intrusion,  and  the  like,  if  the  tenant 
voacbes,  there  shall  be  a  counterpiea,  that  the  tenant,  or  his  ancestors,  first 
entered  after  the  death  of  him  of  whose  seisin  the  demandant  claims^ 

So,  in  besaiU^  and  other  actions  ancestrel  pQssessojry.     2  lust.  34 1. 

So,  in  dower  against  a  stjranger,  right  of  ward,  l^. ;  for  it  is  possessory  in 
its  nature.     2  Inst.  241. 

And  it  will  be  a  good  counterpiea  if  the  tenant,  who  vouches,  is  tenant 
by  resceit,  by  voucher,  &c*     2  Inst.  242. 

If  his  ancestor,  who  abated,  leased  for  life,  and  granted  the  reversion  to 
A.  who  granted  to  the  tenant.     2  Inst.  242. 

If  A.  and  B.  abated  to  the  use  of  B.  who  afterwards  granted  to  A.,  he 
being  a  coadjutor  to  the  abatement,  will  be  withip  tt\e  statute.  2  Inst, 
242. 

But  there  is  no  counterpiea  in  tkformedonp  or  other  writ  of  right  in  its  nar 
tnre.    3  lost.  241. 

Nor,  if  the  ancestor  who  abated  is  evicted  by  A.  who  enfeoffed  the  tenant* 
2  Inst.  242. 

If  the  abator  enfeoft  A.,  and  takes  back  the  estate  tp  him  and  B.,  and 
then  both  vouch.     2  Jnst.  242. 

So,  by  the  st^  W.  1. 40,  in  writs  of  right,  and  also  in  possessory  writs,  there 
shall  be  a  counterpiea,  that  the  vouchee  or  his  ancestors  never  bad  seisin  of 
the  lands  in  demand,  or  the  services  of  them,  since  the  seisin  of  him  by  whom 
the  demandant  claims,  and  before  the  writ  purchased,  whereof  he  might  en- 
feoff the  tenant  or  his  ancestors^ 

So,  if  a  body  politic  be  vouched,  that  the  body,  or  th^ir  predecessorsi 
never  had  seisin,  &c.     2  Inst,  244. 

If  husband  and  wife  are  voqched,  that  the  wife,  or  her  ancestors,  never 
had,  &c.     2  Inst.  244. 

If  two  are  vouched,  that  one  of  them,  &c.  had  not,  &c.     2  Inst.  244. 

but  there  is  no  counterpiea  within  this  statute,  if  the  vouchee  bad  for  life 
or  for  years,  jointly  with  another,  &c.  ;  for  it  may  be  by  feoffment  de  factOf 
or  other  conveyance.     2  lost.  244. 

If  he  ever  had  seisin,  though  it  is  avoided  or  determined.     2  Inst.  244. 

[*]If  the  vouchee  is  present  i»court,and  enters  immediately  into  warran- 
ty, the  demandant  cannot  counterplead.     2  Inst.  243. 

If  the  demandant  coqpterple^ds,  and  the  tenant  waives  his  voucher,  he 
may  afterwards  plead  in  abatement  or  bar.  2  Inst.  242. 

So,  if  he  demurs  to  the  counterpiea,  and  it  is  adjudged  against  him  the 
same  term.     2  Inst.  ^43. 

But  if  the  demurrer  is  adjourned  to  another  t^rm,  itis  peremptory,  and 
(here  shall  be  judgment  against  the  tenant.     2  Inst,  243^ 

(C)  REVOUCHER. 

If  the  sheriff,  upon  the  summons,  returns  the  vouchee  to  be  dead,  the 
voucher  afterwards  may  vouch  another  of  the  blood  of  the  first  vouchee. 

So,  if  it  is  returned  upon  the  capias  advaUntiam  against  the  vouchee,  pr 
upon  the  petit  cape  upon  his  default. 

So,  if  the  cause  of  voucher  be  traversed,  where  the  cause  ought  to  be 
•hewn,  the  tenant  mav  waive  and  vouch  another  inimediatelj* 
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(D)  WHAT  PROCESS  SHALL  BE  AGAINST  A  VOUCHEE^ 

The  vouchee  may  appear  gratis^  and  enter  immediately  into  warranty. 
If  he  does  not  appear,  a  summons  ad  warrantizandum  goes  against  birn.    Co* 
L.  101.  b. 

If,  upon  tbe  summons,  the  sheriff  returns  nihil j  an  alias  and  pluries  go.  Co. 
L.  lOl.b. 

'  If  he  does  not  appear  upon  the  pluries^  a  sequatursiA  suo  ptriculo.    Co»^ 
L.  1 02.  at 

And  the  tenant  most  procure  tho  roochee  to  appear,  otherwise  there  shall 
be  judgment  for  the  demandant  against  the  tenant  for  failure  of  his  roochen 
Co.  L.  102.  a. 

If,  upon  summons,  &c.  tbe  sheriff  returns,  that  he  has  summoned,  and  the 
vouchee  does  not  appear,  a  grand  cape  ad  vahntiam  goes  against  him* 
Co.  L.  lOl.b. 

l( nihil  be  returned)  and  still  he  does  not  appear,  an  alias  grand  cape^  pht* 
ries,  and  stquator  sub  suo  ptriculo*     Co.  L.  101.  b.' 

If  the  tenant  does  not  yet  appear,  there  shall  be  judgment  against  the  ten- 
ant for  the  demandant,  and  also  for  the  tenant  to  recover  in  value  against  the 
vouchee.     Co.  L.  101.  b. 

So,  if  tbe  vouchee  appears,  and  anerw;irds  makes  default,  a  psiii  cepe  ad 
vahntiam  goes  against  him  ;  and  upon  his  secomd  default,  judgment  ag»iiul 
tbe  tenant,  and  for  the  tenant  against  the  vouchee.     Co.  L.  101.  b. 

There  ought  to  be  nine  returns  between  the  UsU  and  return  of  ihe  sqm* 
mons  ad  warrantizandum*     2  Inst.  340. 

(D  2.)  If  he  be  an  infant. 

If  the  vouchee  be  an  infant,  tbe  parol  shi^ll  deqiur  till  his  full  age.  3  Inst. 
^45. 

If  the  tenant  alleges  \\\m  to  be  an  infant,  and  the  demandant  says  other- 
wise, a  su  mmons  ad  visum  goes. 

And,  xfnihil  is  returned,  and  he  does  not  appear,  an  (ilias^  plurits^  (^*]and 
sequatur  sub  suo  ptriculo^  ^n^if  the  vouchee  does  not  yet  appear,  thete  shaQ 
be  judgment  for  the  demandant. 

If  th^  vouchee  appears,  and  is  adjudged  upon  tbe  view  to  be  of  full  age,  a 
suipmon^  ad  warrantizandum  g^es  against  h|m|  and  upon  nihU^  ^n  qliaSfpUh 
ries^  et  sequat.  (Ifc.  ut  supra, 

(P  3.)  If  he  be  a  foreigner. 

How  it  shall  be,  if  the  vouchee  lives  out  of  the  jurisdiction  of  the  court 
where  the  plea  is  depending;  as,  if  it  is  in  London,  a  county  palatine,  &c« 
Vide  post,  (H). 

(E)  COUNT  AGAINST  A  VOUCHEE. 

When  the  vouchee  enters  into  warranty,  he  stands  in  the  place  of  the 
tenant,  and  the  demandaat  counts  ^inst  hin^  as  againfl  the  teqant*  2  Intt. 
241. 
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(F)  PLEAS  BY  HIM. 

(F  L)  In  abatement 

So,  the  Toucbee  may  plead,  as  the  tenant  may. 

As,  he  maj  plead  in  abatement,  that  the  demandant  took  husband  after 
the  last  continaance,  or  it  outlawedi  excommunicated,  &c. 

(F  2.)  In  bar. 

So,  the  voQcbee  may  plead  in  bar,  all  pleas  in  efse^  at  the  time  of  the 
Toucher. 

(G)  JUDGMENT. 

If  the  vouchee,  after  plea  of  nothing  by  descent,  and  issue  thereupon, 
makes  default  at  disi  priUs,  judgment  may  be  against  the  tenant,  or  condi- 
tional against  the  vouchee,  if  he  has  an  estate  in  the  said  county;  and  if 
not,  against  the  tenant.  R.  2  Cro.  618.  Dub.  how  it  shall  be.  Cro. 
Si.  46. 

(H)  FOREIGN   VOUCHER. 

If  the  plea  be  in  London,  where  the  tenant  vouches  to  warranty  one  in  a 
foreign  county,  by  the  st.  Glo.  12.  and  9  Ed.  2.  the  demandant  shall  have  a 
summons  ad  warrantizandtun  against  the  vouchee,  returnable  in  C.  B.,  and 
the  record  shall  be  removed  thither  by  recordart^  and  the  mayor  and  bailifls, 
being  required  by  the  same  writ,  shall  give  day  to  the  parties  to  appear  there 
at  the  return  of  the  writ,  and,  after  the  warranty  determined,  the  C.  B.  re* 
mands  the  record,  and  the  vouchee  shall  be  commanded  to  answer  there  the 
plea  in  chief.     2  Inst,  324*  •> 

And,  if  the  demandant  recovers,  the  tenant  shall  have  a  writ  in  B.  to  the 
mayor  and  bailifis  to  extend  his  land,  and  return  the  extent  (o  B.,  and  then 
be  shall  have  a  writ  to  the  sherifl  of  the  county  where  the  vouchee  was  sum- 
moued,  that  be  cause  him  to  have  of  the  land  of  the  warrantor  ad  vahnliam* 
2  Inst.  324. 

[*]ABd  there  shall  be  the  same  remedy,  where  a  foreigner  is  vouched  in 
Chester.  Durham,  courts  of  antient  demesne,  &c»     2  Inst.  325. 

And,  where  any  foreign  plea  is  pleaded,  upon  which  the  court  cannot 
proceed.  2  Inst.  325. 

By  the  st.  9  Ed.  2.  the  statute  of  Glo.  12.  is  altered,  so  that  the  record 
ahall  be  removed  from  London  to  C.  B.,  and  the  justices  there  summon  the 
vouchee  before  them,  and  the  pleading  shall  be  there  :  and  if  the  tenant  does 
not  appear,  there  shall  be  ^pttil  cape  to  the  mayor,  to  give  judgment  against 
binif  if  he  cannot  save  his  default.     2  Inst.  325. 

If  the  tenant  vouches  A.  in  London,  and  B.  in  a  foreign  county,  the  re-* 
cord  shall  be  removed  in  toto  ;  for  process  must  be  against  all  the  vouchees 
at  the  same  time  ;  and  when  the  warranty  is  determined,  it  shall  be  remand- 
^dpro  iota.     2  Inst.  326. 

Id  C.  B.  the  justices  may  proceed  to  determine  the  warranty.  2  Insti 
326. 

And,  if  the  vouchee  vouches  over,  award  process  against  the  vouchees 
toiies  quoties*     2  Inst.  326. 

So,  the  tenant  may  be  essoigned  in  B.,  and  the  degnandant.  if  he  makes 
default,  nonsuited.     2  Inst.  326. 
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If  hushand  and  wife  vouch)  and  the  husband  makes  default,  the  wife  may 
be  received  in  C.  B.     Semb.  2  Inst.  326.. 

But  none  shall  plead  in  chief,  except  in  the  inferior  court.     2  Inst.  326. 

And  after  warranty  determined,  there  shall  be  a  procedendo*  3  Inst. 
326. 

After  the  plea  determined  against  the  tenant  in  the  inferior  court,  the  ten- 
ant  may  surmise,  that  execution  is  sued  against  him,  and  praj  a  venire  facias 
recordum*     2  Inst.  326. 

And  thereupon  the  justices  of  C.  B.  award  zn  extendi  et  appreciari  facias 
against  him  to  the  mayor,  &c.     2  Inst.  326,  7. 

Vide  more  concerning  Voucher  in  Abatement,  (I  28.)— Courts,  (O  2.) — 
Estates,  (B  28.)— Garranty,  (K  2.)— Pleader,  (2  Y  18.— 3  A  6.-3  E  5.) 

USAGE. 

Vide  Admiralty,  (EM  3.) — Copthold,  (S   1,  &c.)-^Irsland,  (F) — ^Pee- 

SCRIPTION,  (E  2.) 

Usage  of  parliament.     Vide  Parliament,  (G  1,  &c.) 

[USE  AND  occupation.] 

(| An  occupation  by  the  tenant  of  the  defendant,  is,  as  far  as  respects  the 
plamtifTiu  an  action  of  use  and  occupation,  under  st.  2  Geo.  2.  c.  19.,  an 
occupation  by  the  defendant  himself.     8  T.  R.  327.] 

[A  lessor,  who  accepts  the  key  of,  and  thenceforth  holds  the  demised 
house,  cannot  recover  against  the  tenant  for  the  subsequent  use  and  occupa- 
tion. .  5  Taunt.  518.] 

[*][Aflter  a  recovery  against  a  tenant  in  ejectment,  landlord  cannot  main- 
tain use  and  occupation  for  a  period  subsequent  to  the  day  of  the  demise  in 
tjie  declaration  on  which  he  has  recovered.  But  he  may,  for  a  period  an- 
tecedent to  that  day.     1  T.  R.  378.] 

[A  previous  destruction  of  the  premises  by  (ire,  is  no  defence  to  an  action 
as  for  subsequent  use  and  occupation.     4  Taunt.  45.] 

[If  lessee  bold  over,  after  notice  from  landlord,  that  in  case  of  holding  over 
beyond  the  day  in  the  notice,  he  shall  pay  an  increased  rent ;  the  holding 
over  is  an  assent  to  the  new  rent,  and  the  landlord  shall  recover  it  in  an  ac- 
tion for  use  and  occupation.     Lofflt.  153.] 

[Action  of  debt  for  use  and  occupation  may  be  general,  without  detailing 
the  particulars  of  the  contract.     6  T.  R.  62.] 

[Neither  the  parish  nor  county,  in  which  the  premises  lie,  need  be  stated. 
1  Taunt.  570.     5  Taunt.  25.     6  East,  348.     2  Smith,  462.] 

[Where  a  defendant  takes  possession  of  premises,  on  the  death  of  a  former 
tenant,  and  an  action  of  ejectment  is  brought  against  him,  without  giving  no- 
tice to  quit ;  if  to  defendant  himself  from  that  action,  he  produces  a  letter 
from  the  plaintiff,  treating  him  as  tenant,  and  claiming  rent,  that  will  be  ev- 
idence of  his  tenancy  to  the  plaintiff,  in  an  action  for  use  and  occupation, 
though  he  alleged  that  he  produced  it  only  for  the  purpose  of  shewing  that 
he  was  tenant  in  possession.     Forrest,  120.]  . 

-USES. 

(A)  USES;  BY  THE  COMMON  LAW.  p.  566. 
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(Bl.)  SINCE  THE  STATUTE  27  H.  8.  .10.  p.  567. 

(B  2.)  What  uses  are  executed  by  the  statute,  p.  56&* 

(C)  HOW  RAISED,  p.  570. 

(D)  HOW  DECLARED. 

(D  1.)  What  shall  be  a  sufficient  deed  for  it.  p.  571. 

(D  2.)  To  what  use  it  shall  be,  when  there  is  no  declara- 
tion.  p.  578. 

(D  3.)  To  what,  when  different  declarations,  p.  576. 

(D  4.)  To  what»  when  the  declaration  is  not  oy  all  par- 
ties, p.  676. 

(E)  WHO  MAY  BE  SEISED  TO  AN  USE.  p.  577. 
(F).WHO  NOT.  p.  577. 

(G)  WHO  MAY  GIVE  OR  TAKE  AN  USE.  p.  577. 

(H;  WHAT    INTEREST  THE  FEOFFEE  TO  USE  HAS  IN  THE 
LAND.  p.  578. 

(I)  WHAT  THE  CESTUIQUE  USE,  [AND  WHAT  HE  MAY  DO.] 
p.  578. 

[*](K)  LIMITATION  OF  USES. 

(K  1.)  What  consideration  will  be  sufficient,  p.  579. 

(K  2.)  To  whom  an  use  limited  shall  arise,  p.  579. 

(K  3.)  When  it  shall  arise  by  the  feoffinent,  &c*  or  by 
a  subsequent  deed.  p.  580. 

(K  4.)  When  it  shall  arise  upon  a  condition,  &c.  per- 
formed, p.  580. 

(K  5.)  What  shall  be  a  settled  use.  p.  581. 

(K  6.)  What  a  contingent  use.  p.  581. 

(K  7.)  A  springing  or  resulting  use.  p.  581 . 

(L)  USES  ;  HOW  DESTROYED. 

(L  1.)  By  feoffinent,  &c.  p.  583. 

(L  2.)  By  a  power  of  revocation. — What  shall  be  a  good 

one.  p.  585. 
(L  3,)  By  what  words,  p.  585. 
(L«  4.)  How  a  power  of  revocation  shall  be  executed. 

p.  586. 


(L  5.)  What  not.  p.  588. 
(L  6.)  — 


L  6.)  When  a  power  of  revocation  will  be  extinguished 
or  destroyed,  p.  589. 
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'  (M)  WHAT.  USES     ARE    SUPPRESSED    AS   SUPERSTITIOUS. 

p.  591. 
(N)  CHARITABLE  USES. 

(N  1.)  Whatare.— Relief  of  the  poor.  p.  582. 
N  2.)  Soldiers  or  mariners  disabled,  p.  593. 


N  3.)  Schools,  p.  594. 


(N  4.)  Bridges,  kc.  p.  594. 

(N  5.^  Orphans,  p.  594. 

(N  6.)  House  of  correction,  p.  594. 

(N  7.)  Poor  virgins,  p.  594. 

(N  8.)  Decayed  tradesmen,  p.  595. 

(N  9.)  Prisoners  and  captives,  p.  595. 

(N  10.)  Aid  of  poor  inhabitants,  &c.  p.  595. 

Other  cnarities  not  superstitious,  p.  595. 
(N  11.)  What  shall  be  a  good  appointment  to  a  charita- 
ble use.  p.  596. 
(N  12.)  How  expounded,  p.  598. 
(N  IS.)  By  whom  the  appointment  may  be.  p.  598. 
[(N  IS.)  How  appointed.]  p.  6*«. 
(N  14.)  Jurisdiction  for  charitable  uses. — ^By  comnus- 

sion.  p.  600. 
(N  15.)  Who  may  be  commissioners,  p.  601. 
(N  16.)  What  inauisition  shall  be  good.— Asi  to  a  gift  to 

a  charitable  use.  p.  602. 
[*](N  17.)  What  not.  p.  603. 
(N  18.)  As  to  misemplojrment.  p.  603. 
(N  19.)  What  cases    are    exempt  from   the  inquiiy. 

p.  603. 
(N  20.)  Decree  by  the  commissioners. — Who  shaU  be 

sumiponed  by  them.  p.  605. 
(N  21.)  By    what  commissioners    it  shaU   be  made. 

p.  605. 
(N  22.)  How  the  decree  shall  be  made.  p.  005« 
(N  23.)  "^^Tib  are  bound  by  the  decree,  p.  605. 
(N  24.)  It  must  be  certilfied  to  chancery,  p.  605. 
(N  25.)  Exceptions  to  the  decree,  p.  605. 
(N  26.)  Chancery  may  confirm  and  make  executioii. 

p.  606. 
(N27.)  Or  enlarge  or  annul  it.  p.  606. 

[(O)  ABUSE  OF  TRUSTS.]  p.  607. 

[(P)  NOTICE  OF  TRUSTS  BY  COURTS  OF  LAW.]  p.  607. 
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(A)  USES;  BY  THE  COMMON  LAW, 

An  use  by  the  common  lawr  was  a  trust  reposed  in  him  who  bad  the  estate 
of  the  land,  that  cestuiqae  use  might  take  the  profits.  Co«  L.  272.  b.  2  Leo* 
15.     1  And.  318. 

And  was  not  issuing  out  of  the  land,  but  collateral  to  it,  and  annexed  iq 
privitj  to  the  estate  of  the  land,  and  the  person  of  him  who  had  the  estate* 
Co.  L.  272.  b.      I  Co,  121,  b. 

And  therefore,  no  remedy  by  actiou,  or  otherwise,  was  given  for  it  by  the 
common  law.     1  And.  318. 

All  uses  were  in  esse^  in  possession,  reversion,  or  remainder,  or  in  contin- 
gency, which  by  pos>sibility  might  come  in  esse  upon  a  contingency*  I  Co. 
121.  b.     Videpost,  (K5,  6.)  ^ 

And  to  every  use  there  were  two  incidents  inseparable;  viz.  L  Conft-^ 
dence  in  the  person,  express  or  implied  ;  2.  Privity  in  estate,  express  or  im- 
plied.    lCo.l21.b. 

So,  all  inheritances  local,  as  lands,  rents  in  esse^  liberties,   and  franchises 
visible  and  local,  may  be  conveyed  to  an  use.     Jon.  127. 
Liberty  o^retorna  brevium.     Jon,  1 18. 

So,  an  advowson  in  gross,  common  for  so  many  cattle.     Jon.  118. 
But  personal  inheritances,  which  have  no  relaiion  to  lands  or  heredity* 
ments  local,  cannot  be  conveyed  to  an  use.     Jon,  127. 

As,  an  annuity,  office  of  trust  which  requires  personal  service,  a  way,  au- 
thority, &c.     Jon.  127. 

Uses  at  the  common  law  were,  in  some  respects,  as  chattels;  for  they 
passed  by  devise.      1  Co»  121.     Vide  Devise,  (A). 

So,  they  passed  by  a  grant  of  all  hereditaments;  for  it  was  a  descendible 
inheritance.     AI.  14,  15. 

[*1A  feoffment  by  tenant  in  tail,  of  an  use,  gave  au  estate  only  for  his 
ewn  life.     Mo.  S9. 

So,  by  the  common  law  an  use,  though  suspended,  might  be  devised  ;  as, 
if  A.  and  three  others  were  seized  to  the  use  of  A.,  though,  as  to  a  4tl| 
part,  the  use  was  suspended,  yet  A-  might  devise  the  whole  ;  for  when  he 
dies,  his  part,  as  to  the  possession,  goes  to  the  survivors^  1  Leo.  357* 
Vide  Devise,  (A).  ^ 

So,  if  feoffees  to  an  use  were  disseised,  cestuique  use  might  devise,  that 
the  feoffees  enter  and  convey  to  B.     1  Leo.  257. 

And  to  avoid  mischiefs  by  secret  Cjonveyances  to  an  use,  by  the  st.  I  R« 
3.  9.  enlarged  by  the  st.  4  H.  4.  7.  and  explained  by  the  st.  1 1  H.  6*  3,  aa 
action  was  given  to  the  disseisee,  against  the  pernor  of  the  profits,  who  wa9 
cestuique  use.     1  Co.  1 23.  a. 

And  though  by  those  statutes  it  was  enacted,  that  the  writ  against  the 
pernor  should  not  abate  for  non-tenure,  by  equity  it  was  extended,  that  it 
should  not  abate  by  plea  of  joint-tenancy,  or  disclaimer.     1  Co.  131.  a. 

So,  by  the  st.  1  H.  7.  1.  a  formedon  was  given  against  the  pernor  of  tho 
profits. 

And  this  extends  to  a  scire  facias  to  execute  an  C8tate«tail  in  remaiRder* 
I  Co.  131.  b. 

By  the  st.  4  H.  7.  17.  and  19H.  7.  15.  feoffments  to  uses  are  anade  void^ 
'vrhich  defraud  the  lords  of  wards,  reliefs,  heriots,  purchases  made  by  tbei^ 
Tilleios,  &c.  or  others,  of  their  executions. 

And  by  the  st.  1  R.  3,  1.  which  was  more  general,  all  feoffineuts,  grantS| 
Vol,.  YII*  74  [*567X 


S62  USES. 

&;c«  by  cestuique  use  are  confinned  against  him  and  bis  feofiees«    R.  t 
And.  29. 

So,  aj^ainst  a  disseisor  of  his  feofiees.     t  Co.  1  SI.  b. 

So,  grants  of  rent  bj  cestaique  use  are  confirmed.     1  Co*  13]«  b. 

Execution  by  elegit.     I  Co.  131.  b. 

Grants  or  feofifments  by  him  after  a  conveyance  to  him  by  the  disseisor  of 
his  fepffees.     1  Co«  131*  b^ 

(B  1.)  SINCE  THE  STATUTE  27  H.8.  10. 

But  to  avoid  mischief  by  subtle  and  clandestine  uses,  the  st.  27  H.  fk 
10.  enacts,  that  where  any  persons  shall  be  seized  of  any  laud^,  or  other 
hereditaments,  to  the  use,  confidence,  or  trust  •fany  other,  by  reason  of  aoy 
bargain,  sale,  feoffment,  fine,  recovery,  covenant,  agreement,  will,  or  oth- 
erwise, all  such  persons  who  have  such  use,  confidence,  or  trust  in  fee,  tail, 
for  life,  years,  or  otherwise,  or  in  reverter  or  remainder,  shall  be  adjudged 
in  lawful  seisin  and  possession  of  the  same  lands,  &c.  in  such  like  estates  as 
they  had  or  shall  have  in  the  use,  &c. ;  and  the  estate,  possession,  be.  of 
him  seised  to  the  use,  shall  be  adjudged  in  him  that  hath  the  use,  after  SQch 
quality,  form,  and  condition  as  he  had  in  the  use. 

And  therefore,  by  this  statute,  all  uses  were  intended  to  be  extirpated. 
iCo.  125. 

And  the  means,  intended  for  the  extirpation  of  uses,  was  the  execution 
of  the  possession  to  the  use. 

And  therefore,  in  all  conveyances  of  lands,  tenements,  or  bereditamenti 
to  the  possession,  shall  be  executed  to  the  use. 

[*]  And  this,  where  the  use  is  created  of  a  rent  since  the  statute,  as  well 
as  of  a  rent  in  esse  before.     R.  Dy.  362.  b.     Bend.  pU  299.     1  And.  51, 52. 

(B  2.)  What  uses  are  executed  by  the  statute. 

But  to  every  use  executed  within  this  statute,  four  things  must  concur ; 
viz.  1.  A  person  seised  to  the  use  ;  2.  Cestuique  use  in  esse  ;  3.  An  use 
in  esse  ;  4.  Transferring  of  the  estate  out  of  which  the  uses  arise  to  the  ces* 
tuique  use.     1  Co.  126.  a.  136.  a. 

And  therefore,  if  the  estate  of  the  feofTees  was  divested  by  disseisin,  or 

alienation,  to  such  as  could  not  be  seised  to  the  first  uses,  those  uses  cannot 

be  executed  till  re-entry  of  the  feoffees,  or  recovery  by  them.     I  Co.  126« 

.  And  if  their  entry  or  action  was  barred,  they  can  never  be  executed,    1 

Co.  1 26.  b. 

So,  if  cestuique  use  bad  made  a  feoffment,  the  right  to  the  use  cannot  be  ex* 
ecuted  till  re-entry  by  the  feoffees.     1  Co.  126.  a. 

So,  a  future  or  contingent  use  cannot  be  executed  till  it  cornel  in  esse. 
1  Co.  126.  a.  136.  a. 

For  all  UBesinesse  are  executed  immediately,  and  when  the  contingeocj 
happens,  a  possibility  of  entry,  or  quasi  scinlilla  juris  remains  in  the  feof- 
fees,  which  will  serve  for  such  future  use.  1  Co.  129.  b.  130.  b.Dy.  340.  h, 
.  So,  no  use  shall  be  executed,  which  is  limited  contrary  to  the  rule  of  the 
common  law  ;  as,  if  it  is  limited  to  A.  for  years,  remainder  to  the  rigbi 
heirs  of  B. ;  for  a  freehold  cannot  be  in  abeyance.     R.  1  Co.  130* 

Or,  if  an  use  in  remainder  is  contingent,  and  the  particular  estate  fails  be* 
fore  the  contingency  happens.     1  Co.  130.     Vide  Estates,  (B  13,  A-c.) 

Or,  if  an  use  is  limited  in  tail,  with  a  proviso  that  be  should  not    suffer  a 
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refcovery,  &c.  which  is  repugnant.     1  Co.  130.  a.  138.  a.    Vide  Condition, 
{D5.) 

If  an  use  is  limited  to  the  faeirs  of  B.,  and  no  particular  estate  to  support 
it  in  the  mean  time.  R.  4  Mod.  154.  Ca.  Pari.  104.  Vide  Estates,  (B 
13,  (be.) 

So,  where  a  term  foi*  years  is  granted  to  the  use  of  another,  the  use  can- 
not be  executed  by  the  statute  ;  forthej^rantee  is  not  seised.  Dy.  369.  a. 
1  And.  294.  Acc.'s  T.  R.  448.      - 

So,  if  a  termor  makes  a  lease  for  a  less  numbef  of  years,  and  afterwards 
grants  the  reverfiont^ftheterhi,  nothing  passes  without  attornment ;  for  the 
use  cannot  be  executed  by  the  statute,  though  it  was  upon  a  valuable  con^ 
sideration.     R.  2  Jon.  217.  232. 

[A  devise  upon  trust  to  permit  a  person  to  receive  the  rents  and  profits^ 
will,  unless  restrained,  vest  the  legal  estate  in  that  person,  which  in  this 
case  it  waa  held  not  to  be  by  special  provisions.  And  unless  it  be  necessary 
for  the  purposes  of  the  trust  that  the  trustees  should  have  the  legal  estate* 
7  T.  R.  652.     1 2  East,  455.] 

[As  to  my  real  and  personal  estate,  subject  to  my  debts  and  Aineral  ex- 
penses ;  J  devise  my  real  estates,  and  also  my  personal  estate,  unto  A.  and 
B.  and  their  heirs,  on  the  following  trusts  : — to  the  intent  that  they  dispose 
of  my  personal  estate  in  discharge  of  my  debts,  funeral  [^Jexpenses,  and 
such  legacies  as  I  may  direct ;  and  as  to  my  real  estate  subject  to  my  debts 
and  such  charges  as  I  may  make,  1  devise  the  same  to  C.  for  life.  C,  not 
the  trustees,  takes  the  legal  estate.     3  B.  &  P.  175.] 

[Devise  that  the  trustee  should  pay  unto,  or  else  permit  and  fiufTer  the 
testator's  niece  to  receive  the  rents,  the  legal  estate  was  held  to  be  in  (he 
niece.     2  Taunt.  109.] 

f  Where  lands  were  conveyed  to  trustees  and  their  heirs  in  trust,  that  the 
trustees  should,  with  the  consent  of  A.,  sell  the  inheritance  in  fee,  and  apply 
the  purchase-money  to  certain  truats  mentioned  in  the -deed,  with  a  proviso 
that  the  rents,  issues,  and  profits,  until  the  sale  of  the  inheritance  should  be 
received  by  such  person  and  for  such  uses  as  they  would  have  been  if  the 
deed  had  not  been  made ;  held,  that  notwithstanding  the  proviso,  the  estate 
was  executed  in  the  traatees  immediately.     8  East,  24B. ] 

^Where  trustees  are  to  receive  and  pay  over  the  i:ents  and  profits,  the  use 
18  not  executed,  since  for  the  purposes  of  the  trust  it  is  necessary  that  they 
have  the  legal  estate.  Much  more  where  they  are  to  exercise  a  discretion 
in  applying  the  profits,  as  where  they  are  directed  to  take  the  rents  and 
apply  them  for  the  subsistance  and  maintenance  of  the  cestuique  trust.  3 
T.  R.  444.] 

[It  cannot  be  inferred,  from  a  testator  changing  from  the  word  "  use"  to 
"  trust,"  that  his  intention  is  that  the  estate,  where  the  former  word  is  used, 
shall  be  executed,  but  not  the  latter.     1 1  East,  377.] 

S Release  to  A.  and  B.  and  their  li^irs,  habendum  "  to  them,  their  heirs 
assigns,  as  tenants  in  common,  and  not  as  joint-tenants,  to  the  use  of 
them,  their  heirs  and  assigns  for  ever."  The  question  whether  A.  and  B. 
are  joint-tenants  or  tenants  in  common,  depends  upon  whether  the  use  is 
executed  by  the  statute  or  not ;  if  executed,  they  are  the  former ;  if  not  exe- 
cuted, the  latter.  The  use  is  not  execuied,  it  being  a  rule  that  where  the 
party  seised  to  the  use  and  the  cestuique  use,  are  one  and  the  same  person* 
the  statute  has  no  operation,  unless  it  be  impossible  or  impertinent  (or  the 
use  to  take  effect  by  the  common  law.     4  M.  &  S.  1 78.J 

fFreebold  and  leasehold  premises  are  devised  to  trustees  in  fee,  in  trust 
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amount  to  a  present  contract  of  bargain  or  sale^  it  is  sufficient.     Jaiksob 
V.  Fish,  10  Johns.  Rep.  456.  \ 

(t>)  HOW  DECLARED. 
(D  1.)  What  shall  be  a  sufficient  deed  for  it. 

An  use  cannot  be  declared  by  parol  without  deed  or  other  writing  ;  and 
therefore  a  bargain  and  sale,  or  covenant  to  stand  seised,  &c.  is  not  good 
without  deed.     Vide  Bargain  and  Sale,  (B  4.) — Covenant,  (G  I.) 

So,  the  use  of  a  fine,  recovery,  or  feoffment,  cannot  arise  to  a  stranger 
by  patol,  except  in  special  cases. 

So,  a  fine  upon  grant  and  render  cannot  be  averred  to  be  to  another  use 
than  it  imports,  without  writing.     2  Co.  76,  76.  a. 

So,  a  fine  of  a  rent  cannot  be  declared  to  the  use  of  a  stranger  without  a 
deed.     R.  2Rol.  788.  I.  27. 

And  now?  by  the  st.  29  Car.  2.  all  declarations  of  trust  of  any  lands  shall 
be  manifested^nd  proved  by  writing,  signed  by  the  party  having  power  to 
declare  such  trust. 

And  therefore,  an  absolute  devise  to  A.  shall  not  be  averred  to  be  made 
upon  trust  for  a  sDperstilious  use.     R.   1  Sal.  162.     Vide  post,  (D  2.) 

But  a  deed  indented,  or  poll,  precedent  to  the  fine,  recovery,  &c.  is  suffi- 
cient to  declare  the  uses  thereof. 

So,  if  a  man  makes  a  feoffment  to  the  use  of  such  person,  and  for  such 
estate,  as  he  shall  declare  by  his  Will,  bis  will  is  sufficient  to  declare  the 
uses.     Co. L.  Ill,  112.     R.   1  Vent.  194. 

So,  if  a  devise  be  to  B.  to  the  use  of  D.,  the  will  is  sufficient  to  guide  the 
tise.  Mo.  107.  Poph.  4.  2  Vent.  312.  Vide  post,  (D  2.) 
;  If  the  devise  is  to  A.  and  B.  and  their  heirs,  to  the  use  and  intent  that 
they  permit  G.  to  take  the  profits  for  his  life,  and,  after  his  death^  that  they 
stand  seized  to  the  use  of  the  heirs  of  the  body  of  G. ;  it  will  be  a  use  exe* 
tuted  in  G.  in  taik     R.  Lut.  824.     Sal.  679. 

So,  if  a  man  devises  land  by  his  will,  and  afterwards  makes  a  feoflVnent 
to  the  use  of  such  persons,  and  for  such  estates,  as  he  has  declared  by  his 
will ;  though  the  feofifment  is  a  countermand  of  the  will,  yet  it  is  [[^jjsaffi* 
cientto  declare  the  uses  of  the  feoffment.     R.  M()f.  786.     3  Ca.  Cb.   100. 

So,  if  a  lord  of  a  manor  releases  to  his  copyholder  and  his  heirs,  to  the 
use  of  B.,  this  release  is  sufficient  to  declare  the  use  ;  for  a  rent  might  be 
reserved  upon  it.     R.  2  Rol.  788.  I.  35. 

So, if  a  man  covenants  to  make  an  assurance  by  fine,  feoffment;  &c* 
which  shall  be  to  the  same  uses,  a  fine,  &c.  afterwards  without  a  new  agree- 
ment, shall  be  to  the  uses  of  the  covenant  -,  though  by  the  deed  in  which 
tiie  covenant  is,  it  was.  to  B.  and  his  heirs  upon  condition,  and  the  feofiinent 
or  fine  is  to  him  and  his  heirs,  generally,  which  imports  an  absolute  estate. 
R.  Cro.  El.  300. 

So,  if  there  be  a  deed  between  an  husband  of  the  one  part,  and  bis  wife 
of  the  other  part,  agreeing  that  a  fine  shall  be  levied  to  such  uses,  it  is  soffi* 
cient  to  declare  the  uses  ;  for  it  is  a  deed-poll.     R.  4  Mod.  264. 267. 

So,  every  writing  which  shews  the  agreement  and  intent  of  the  parties* 
4  Mod.  264.  Ca.  Pari.  145.  }  Vide  Jackson  v.  Fish,  10  Johns.  Rep. 
456.  \ 

As,  a  covenant  to  levy  a  fine  of  all  his  land,  which  for  twenty-four  acrea 
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ghallbe  to  the  useof  B.,  and  he  afterwards  levies  a  fine  of  twenty-four 
acres  of  land  only.     Dub.  2  RoK  791.  K  25. 

A  deed,  though  it  be  afterwards  erased,  and  the  seals  tora  off,  by  accident, 
Lut.  226. 

A  deed  of  bargain  and  sale,  or  feoflfment,  though  no  inrolment  or  livery 
ensues.     4  Mod.  264^ 

So,  the  uses  of  a  fine.  &c«  may  be  declared  by  a  deed  subsequent  to  the 
fine.  Dy.  116.  a.  Cent.  Cro.  EL  218.  R.  ace*  9  Co.  IQ.  la.a.  Mo. 
192.     R.  2  RoJ.  782.  G.     1  And.  125. 

And  though  a  subsequent  deed  declares  the  intent  of  the  parties  to  be, 
that  a  fine  shall  be  levied  \o  such  uses,  it  is  sufficient,  though  it  does  not  ex- 

Sressly  say,  that  it  was  the  intent  at  the  time  of  the  fine,  &c.     Semb.  cent, 
[od.  192. 

And  though  by  the  s(.  29  Car.  2.  3.  it  is  enacted,  that  all  declarations  of 
trust,  &c.  shall  be  manifested  in  writing,  yet  uses  and  trusts  may  be  declared 
by  a  subsequent  deed  by  the  st.  4  &  5  Ann.  \Q^ 

So,  there  may  be  an  information  for  the  discovery  of  a  trust  by  parol  to 
superstitious  uses  ;  for  the  st.  29  Car.  2.  does  not  bind  the  king.  R.  1  SaU 
]62. 

So,  if  a  deed  be  to  declare  the  use  of  a  fine,  which  varies  in  some  circum-^ 
stances,  yet  it  shall  be  to  the  same  uses  by  construction  of  law,  if  nothing 
appeare  that  it  was  to  another  intent.     Ca.  Pari.  1 44*     R*  $  Co,  26.  b. 

So,  if  the  use  of  a  fine  be  declared  by  a  deed  precedent,  which  agrees  ia 
time,  parties,  quantities,  and  other  circumstances,  no  averment  shall  be  ad- 
mitted that  it  was  to  other  uses.     Ca*  Pari.  1 44.     R,  5  Co.  26,  b« 

But  if  the  feofior,  conusor,  &c.  after  the  fine,  &c.  and  before  a  subsequent 
deed  to  declare  the  uses,  makes  any  mean  estate  or  incumbrance  it  shall  not 
be  avoided  by  such  subsequent  declaration,  without  proof  that  the  fine  was 
intended  to  the  same  uses.     R,  0  Co.  11.  a, 

$0,  if  the  declaration  of  uses  be  by  deed  subsequent,  the  fine  may  be 
averred  to  be  to  other  uses.     R.  9  Co.  H.  a.     Ca.  Pari.  144, 

So,  if  it  be  by  deed  precedent,  where  the  fine  varies,  in  time,  number 
[»]of  acres,,  or  other  circgmstances,  from  th$  deed*.  R.  2  Crq.  29.  5  Co. 
26.  b.     Mo.  723, 

So,  if  there  be  a  precedent  deed  to  declare  the  use?  of  a  fine,  &c.  and  it  va- 
ries in  quantity  of  acres,  any  of  the  parties,  time  of  levying,  or  like  circum- 
stances, it  may  be  averred  by  parol  to  be  to  the  same  uses.  R.  2  Cro. 
76.  a. 

If  the  deed  he  that  a  fine  shall  be  levied  to  four  persons,  sind  two  die,  and 
it  is  levied  to  the  survivors,  it  shall  be  to  the  same  ^ises.  Jl-  ?  Rol*  799, 
1,  33. 

So,if  a  common  recovery  be  suffered  oct.  Mich.,  and  by  indenture  14 
Nov.  it  is  declared,  that  all  recoveries  hereafter  to  be  suiflred  shall  be  to 
such  uses ;  this  is  not  sufficient  to  lead  the  uses  of  a  recovery  before,  in  the 
same  term,  (though  all  the  term  in  law  is  but  one  day.)  without  an  averment 
that  such  was  the  intent.     R.  2  Rol.  799. 1.  10. 

The  declaration  of  a  use  is  but  the  direction  of  a  trust,     Mo.  610. 

And  such  writing,  words,  or  circumstances,  as  manifest  the  intent  and 
mind  of  the  feoffor,  are  a  sulficient  declaration  of  a  use.  Mo.  6IQ.  Vide 
post,  (L  3.) 

As,  if  upon  a  feoffment  to  A.  and  B.  they  by  another  deed  agree,  that  after 
J 00  years  the  feoffor  and  his  heirs  shall  have  it  again  ;  this  is  sutticient  to  de- 
clare the  use  to  the  feoffor  after  100 years.     5-  Mo-  '7'*2' 
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[If  a  father,  tenant  for  life,  and  son  in  tail,  with  remaiDderi  Ofer,  on  an 
advantageous  marriage  for  his  son  an  infant,  join  in  executing  articles,  where- 
by the  father  covenants  that,  after  the  son's  coining  of  age,  Ihej  will  join  Id 
fine  and  recoverjrof  the  estate  to  divers  uses,  and  they  accordingly  joio  m 
such  fine  and  recovery  ;  the  son's  executing  these  articles  is  not  sufficient  to 
declare  the  ases  of  fine  and  recovery.     3  P.  W.  206.] 

(D  2.)*  To  what  use  it  shall  be,  when  there  is  no  declaration. 

If  a  fine  is  levied,  and  no  use  declared  nor  consideration  paid,  it  shall  be 
to  the  use  of  the  conusor.     3  Rol.  781.  1.  42. 

So,  if  a  common  recovery  is  suffered,  it  shall  be  to  the  use  of  him  who 
suffers  the  recovery.  Dy.  146.  b.  3  Rol.  781.  1.  40.  789.  1.47.  D.  9 
Co.  8.  b. 

So,  since  the  st.  qitia  emptores  terrarum,  a  feofTment,  without  a  use  declare 
ed  or  consideration  paid,  shall  be  to  the  use  of  the  feoffor.  3  Rol.  781.  h 
35.     R.  Dy.  146.  b.     Ace.  3  Lev.  77. 

Though  tenant  for  life,  and  he  in  remainder  in  tail,  join  in  a  feoffment  to 
A.  and  his  heirs,  to  make  him  a  tenant  to  the  precipe,     R.  Pal.  359. 

Or,  if  tenant  for  life  surrenders  to  him  in  remainder  in  tail,  to  make  him 
tenant  to  the  pracipe.     R«  Pal.  359. 

Or»  tenant  in  tail  levies  a  fine  to  A.  and  his  heirs  for  such  an  intent,  and 
seven  years  after  suffers  a  recovery  without  declaring  the  use.  R.  Eq* 
R.  16. 

And  it  shall  be  to  A.  and  his  heirs  till  the  recovery,  without  any  use  ie* 
dared  by  the  st.  39  Car.  3.  3.  for  the  intent  appears  by  the  voucher.  R. 
Eq.  R.  17. 

And  a  fine,  recovery,  or  feoffment,  shall  be  to  the  use  of  the  feoffor,  &c« 
in  the  same  plight,  and  for  the  same  estate,  as  he  had  before ;  as,  [*]if  two 
joint-tenants  levy  a  fine,  drc.  it  shall  be  to  their  use  jointly.     3  Co.  58.  a. 

If  tenant  for  life  and  he  in  reversion  levy  a  fine,  it  shall  be  to  the  one  life^ 
to  the  other  in  fee.     3  Co.  58.  a. 

So,  if  he  suffers  a  recovery.     R.  Pal.  405.     Latch,  83.     Noy,  77. 

So,  if  the  owner  of  the  land  and  a  stranger  join  in  a  fine  the  use  arises 
wholly  to  the  owner,  and  nothing  to  the  stranger.  3  Co,  58.  b.  R.  3  Rol. 
789. 1.  50. 

So,  if  husband  and  wife,  of  the  wife^s  land,  it  arises  wholly  to  the  wife« 
R.  3  Co.  58.  b.     Vide  Baron  and  Feme,  (G  1.) 

So,  if  the  use  declared  is  void  or  impossible,  it  shall  be  to  the  tise  of  the 
feoffor;  as,  a  feoffment  to  the  use  of  A.,  and  there  is  no  such  person  tnre« 
rum  nature*     Dal.  113. 

So,  a  fine  silt  grant  et  render^  if  the  uses  upon  the  render  are  void  m  ioio, 
shall  be  to  the  uses  to  which  the  render  is  intended.     Mo*  488. 

A  feoffment  to  the  uses  mentioned  in  such  an  indenture,  and  there  is  no 
such  indenture,  shall  be  to  the  use  of  the  feoffor.     Dal.  1 13. 

But  if  tenant  in  tail,  remainder  to  himself  in  fee,  levies  a  fine,  without  de* 
daring  the  use,  it  shall  be  to  himself  in  fee. 

So,  if  tenant  in  tail,  remainder  to  B.  in  fee,  suffers  a  recovery,  without 
declaring  the  use,  it  shall  be  to  him  in  fee ;  for  he  had  a  power  to  do  it,  and 
it  shall  be  intended  to  that  intent.     Pol.  536.  R.  P.  Eq.  R.  16. 

And  the  fise  follows  the  nature  of  the  land,  since  the  st.  37  H.  8.  10.  m 
well  as  before.     R.  1  Co.  137.     3  Co.  68.     3  Rol.  780.  I.  36. 

And  therefore  the  use  of  land  of  the  nature  of  Borough  English  shall  de* 
•cend  to  the  youngest  son.     3  RoU  780.  U  38« 
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So,  if  the  land  wafl  of  the  nature  of  gavelkind,  be  shall  be'afterwards  seised 
in  the  same  maoner ;  for  the  use  follows  the  nature  of  the  land.  2  RoU  780. 
I.  30. 

If  the  ieoffbr  was  seised  of  the  land,  as  heir  of  the  part  of  his  mother.  Co. 
L.  13.  a.    Vide  Discent,  (C  6.) 

So,  if  an  use  be  declared  upon  a  contingency,  the  use  in  the  mean  time 
shall  be  to  the  feoffor,  &c. ;  as,  if  a  man  makes  a  feoSrnent,  and  declares 
that  after  a  marriage  between  him  and  A.  it  $hail  be  to  the  use  of  him  and 
his  wife  and  to  his  heirs,  the  use  is  to  him  and  his  heirs,  as  before,  till  the 
marriage.     R.  2  Rol.  791.  L  35.     Pol.  58. 

So,  if  the  feoffment  be  to  the  use  ofhis  will,  or  to  the  use  of  such  a  per* 
son  as  he  shall  appoint  bj  his  will,  the  feoffees  are  seised  to  the  use  of  the 
feoffor  and  his  heirs  in  the  mean  time.     Co*  L.  271.  b.     Pol.  58. 

So,  if  the  feoffment  be  to  the  use  of  such  a  one  for  life,  or  for  years,  &c. 
the  use  of  the  inheritance  shall  be  to  feoffor.     Co.  L.  271.  b. 

Or,  to  the  use  of  A.  for  life,  remainder  to  B.  in  tail,  the  use  of  the  fee 
shall  be  to  the  feoffor.     Pol.  58. 

But  if  feoffees  were  seised  to  uses,  and  before  the  st.  27  H.^  8.  10.  had  lev*- 
ied  a  fine  or  made  a  feoffment,  &c.  the  second  feoffees,  having  notice,  shall 
be  seised  to  the  first  uses.     PI.  Com.  351.  a.     1  Co.  122.  b. 

Though  the  feofiment,  &c.  was  made  to  them  upon  a  valuable  considera-  ^ 
tim.     Pi.  Com.  35 1  a.     3  Co.  8 1 . 

So,  if  they  had  not  notice,  where  the  feoffment  was  without  consideration. 
3  Co.  81.  b.     PI.  Com.  351. 

Or,  upon  consideration  of  blood,  &c.  and  not  for  money.  3  Co.  81.  b. 
2  Rol.  779.1.17. 

[*]Though  the  feoffment  was  to  cestuique  use  himself;  as,  if  the  feoffment 
was  to  A.  and  his  heirs  male  of  his  body,  remainder  to  B.  in  fee,  and  the 
feoflees  enfeoff  A.  (being  conusant  of  the  uses)  to  the  use  of  himself  and  the 
heirs  of  his  body,  and  A.  dies  without  heir  male  this  heir  general  shall  be 
seised  to  the  use  ofB.  in  fee.  R.  per  all  J.  KeL  93.  a.  2  Rol.  781. 1.  25. 
So,  if  A.  covenants  to  stand  seised  to  the  use  of  himself  for  life,  remain- 
der to  his  son  for  life,  with  several  remainders  in  tail,  remainder  to  his  right 
heirs,  and  after  reciting  the  uses,  without  consideration  grants  his  reversioa 
in  fee  to  B.  to  the  use  of  B.  and  his  heirs,  B.  shall  be  seised  to  the  first  uses, 
since  the  St.  27  H.  8.  10.  as  before,  having  notice,  &C4  R.  2  Rol.  796. » 
k5. 

Yet  where  feoffees  to  an  use  make  a  feoffment  to  others,  not  having  noticoi 
upon  aTaluable  consideration,  the  second  feoffees  are  not  seised  to  the  first 
uses.     1  Co.  122.  b. 

So,  if  the  feoffment  was  to  three,  of  whom  two  were  conusant  of  the  first 
uses  ;  but  the  third  was  not.  Per  two  J.  Hob.  350.  but  the  two  conusant 
shall  answer  inequity.     Hob.  350. 

So,  if  the  feoftment  was  to  others,  having  notice,  they  are  not  seised  to  the 
first  uses,  where  the  first  uses  were  raised  without  consideration,  or  upon 
consideration  of  blood  only.     3  Co.  81.  b.     2  Rol.  779. 1.  22. 

So,  if  the  feoffment  was  to  others,  having  notice,  and  expressly  limited  to 
their  use,  they  are  not  seised  to  the  first  use. 

So,  a  gift  in  tail  shall  be  to  the  use  ofthe  donee,  thoqgh  no  use  or  consider- 
ation be  expressed.     Dy.  146.     2  Rol.  781.  1.  47. 

So,  a  lease  for  life,  or  years  shall  be  to  the  use  of  the  Jessee.  %  Rol.  781 . 
1.  50. 
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So,  aD  assignment  of  a  lease  shall  be  to  the  use  of  the  assignee  ;  for  a  con- 
sideration is  implied;  as,  payment  of  rent  to  him  in  reversion,  &c*  R*  2 
Rol.  781.  1.55. 

So,  if  part  was  expressed  to  be  to  the  use  of  the  grantee,  and  nothing  said  as 
to  the  other  part,  the  whole  shall  be  to  the  use  of  the  grantee.     R.  ^  RoL 

782. 1.  5. 

So,  if  a  fine  sur  grant  et  render  was  to  B.  with  a  render  to  A.  in  tail,  and 
nothing  said  of  the  fee,  it  was  to  the  use  of  the  conusee.     R.  Mo.  46.  488* 

So^  if  a  recovery  was  to  the  intent  thej  should  convey,  it  should  be  to  the 
use  of  the  recoverors  in  the  mean  time.     R«  Mo.  103. 

So,  before  the  st.  quia  emptores  terarum,  a  feoffment,  without  use  or  con- 
sideration, was  to  the  use  of  the  feoffee  in  respect  of  his  tenure  of  the  feoffor. 
Dy.  146» 

So,  a  fine,  sur  grant  et  render^  upon  the  acknowledgment,  shall  be  to  the 
use  of  the  conusee,  otherwise  there  can  be  no  render.     R.  Mo.  488. 

If  the  render  be  to  A.  for  years,  and  then  to  the  first,  second,  &c.  sons  in 
tail,  which  remainders  are  void  for  want  of  a  freehold,  the  uses  after  the 
term  to  A.  shall  be  to  the  conusee.     R.  Mo.  488. 

So,  a  devise  to  A.  and  bis  heirs  generally  shall  be  to  the  use  of  the  devisee, 
and  cannot  be  averred  to  be  to  another  use.  Semb.  1  Sal«  1 62.^  Vide  ante, 
\D  1.) 

So,  a  devise  to  A.  and  his  heirs  for  the  life  of  B.,  upon  trust  to  pemHt 
B.  to  take  the  profits  for  life,  shall  be  a  trust,  not  an  use  executed  in  B. 
R.  2  Vent.  312. 

[*](D  3.)  To  what,  when  different  declarations. 

If  there  be  an  indenture  to  declare  the  uses  of  a  fine,  to  be  levied,  and  after- 
wards another  agreement  is  made  for  the  uses  of  the  same  fine,  by  writing,  as 
high  or  higher,  the  last  agreement  shall  stand.     5  Co.  26.  a. 

As,  if  there  be  an  indenture  to  declare  the  uses  of  a  tee,  and  afterwards 
another  indenture  for  the  same  purpose,  the  last  indenture^shall  direct  the  use. 
Mo.  1 07.  R.  that  it  may  be  averred  to  be  to  the  use  of  the  one  indenture,  or 
the  other.     2  And.  46. 

If  there  be  an  indenture  29th  January  to  declare  the  use  of  a  fine,  and 
there  be  a  deed  31st  January  between  husband  and  wife,  which  declares 
other  uses,  the  fine  shall  be  to  the  use  of  the  last  deed,  where  there  was  a 
variance  between  the  fine  and  indenture  29th  January.  R.  4  Mod.  2SI. 
Ca.  Pari.  145. 

Though  the  variance  be,  that  it  was  levied  before,  as  well  as  where  it  is 
after,  the  time  directed  by  the  deed.  R.  4  Mod.  261  •     Ca.  Pari.  1 45. 

But  if  a  man  by  indenture  covenants  to  make  a  mortgage,  and  to  levy  a  fine 
tokthe  use  of  the  mortgagee,  and  before  the  fine  ingrossed^  by  another  in- 
denture  agrees  the  fine  shall  be  to  the  same  use,  with  an  addition,  that  the 
mortgagor  shall  take  the  profits  in  the  mean  time ;  this  last  indenture  does 
not  revoke  the  first,  though  it  neither  recites  nor  mentions  it,  for  both  shall 
be  taken  as  one  conveyance.     R.  2  Rol.  793. 1.  1 0. 

So,  if  husband  and  wife,  tenants  for  life,  and  to  the  heirs  of  the  husband, 
make  a  mortgage  with  a  proviso,  that  upon  payment  of  100  pounds,  they 
sh^ll  re-enter,  and  that  ail  fines,  &c.  shall  be  to  the  mortgagee  till  payment, 
then  to  the  husband  and*  his  heirs,  and  a  fine  was  levied,  then  the  wife  sor- 
vived  and  paid  ;  the  fine  shall  be  construed  to  be  to  her  use,  not  to  the 
of  the  heir  of  the  husband.     R.  Cro.  El.  744. 
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So,  if  a  bufibafid  and  his  wife,  who  has  a  jointure  ji^th^  land,  levy  a  fine  in 
order  to  make  a  building  lease,  and  that  the  wife  shall  have  the  reserved 
rent  for  her  jointure  ;  this,  being  for  a  special  purpose,  does  not  extinguish 
her  jointure,  nor  subject  it  to  a  mesne  charge  made  bj  the  husband  between 
the  jointure  and  lease.     R.  Skin.  238» 

[So,  if  a  man  seised  to  him,  and  the  heirs  of  his  body,'  remainder  to  his 
right  heirs,  by  lease  and  release,  conveys  to  trustees  to  the  use  of  himself  for 
life,  remainder  to  trustees  to  preserve,  &c«  to  his  intended  wife  for  life,  to 
his  first  and  other  sons  by  her;  then  marries,  has  issue,  suffers  a  recovery, 
tind  by  deed  declares  the  uses  to  be  to  A.  &c.  to  sell,  and  out  of  (he  money 
to  pay  debts,  and  to  pay  the  residue,  or  re-convey  lands  unsold  to  himself 
and  heirs,  and  A.  conveys  to  B. ;  B.  has  no  title,  for  the  recovery  inures  to 
the  use  of  the  settlement,  and  (enant  in  tail  can  convey  a  base  fee^  not  void, 
but  voidable  by  the  issue  in  tail.     3  B*  A).  1 703.] 

(D  4)  To  what,  whei»  the  declaration  is  not  by  all  parties. 

If  two  joint-tenants  levy  a  fine,  and  only  one  declares  the  uses,  it  will  be 
good  for  a  moiety  only,  except  where  the  other's  consent  to  such  declaration 
IS  proved.    Latch,  32.     Pal.  405.     Noy,  77. 

[*]So,  if  tenant  for  lifci  remainder  in  tail,  suffers  a  recovery  in  which  the 
remainder-man  is  vouched  ;  if  he  does  not  join  in  the  declaration  of  the  uses^ 
he  is  not  bound.     Latch,  82.     Pal.  405.     Noy,  77. 

(E)  WHO  MAY  BE  SEISED  TO  AN  USE. 
AH  persons  capable  pf  taking  by  feoffhient,  may  be  seised  to  ati  use. 

(F)  WHO  NOT, 

But  no  one  can  be  seised  to  an  use,  who  cannot  execute  an  estate  to  the 
use ;  and  therefore  a  donee  in  tail,  before  or  since  the  st.  37  H.  8.  10.  never' 
can  be  seised  to  the  use  of  another.     Co.  L.  19.  b.     R.  SCo.  78.  a.     R.  2 
Rol.  780. 1.  10.  15.     2  Cro.  401.     3  Bui.  184, 

And  if  a  gift  be  to  him,  habendum  to  him  and  the  heirs  of  his  body, 
to  th»  use  of  him  end  his  heirs,  the  use  shall  be  rejected.     2   Cro. 

401. 

Or,  it  will  rather  be  a  limitation  at  common  law,  and  not  by  way  of  use, 
and  the  word  use  shall  be  rejected.     R.  Cro.  Car.  231.  245. 

So,jDO  one  can  be  seised  to  an  use,  against  whom  an  attachment  does 
not  lie  out  of  Chancery  to  compel  the  execution  of  the  use;  and  there- 
fore a  corpordtion  cannot  be  seised  to  v^n  use.  1  Co.  122,  D.  M.  9  W.  3* 
(Com.  29.) 

Nor  the  king.     Mo.  374. 

And  therefore  if  a  lessee  in  trust  for  B.  is  attainted  of  treason,  whereby 
the  term  is  forfeited,  the  kjng  will  not  be  subject  to  the  trust.  2  Rol.  780. 
1.  5.     Dub.  Hard.  469. 

If  A.  to  whom  a  bond,  &c.  is  given  in  trust  for  B.  becomes /e/o  dt  st^  the 
kingshall  not  be  trustee.     Q.  Hard.  176. 

So,  no  one  can  be  seised  to  an  use  who  does  not  come  in,  in  privity  of  the 
estate ;  as,  a  disseisor,  abator,  or  intruder.     1  Co.  1 22.  a.  1 39.  b. 

Tenant  by  the  curtesy  or  in  dower.     1  Co.  122.  a. 

So,  if  an  use  be  to  A.  for  life,  remainder  to  B.,  and  A.  makes  a  feoffment 
to  another,  who  has  notice  of  the  uses,  the  feoffee  shall  not  be  seised  to  the 
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grftt  uses  ;  for  he  is  not  fp»  in  priTity  of  the  estate  of  the  feofibr ;  but  has  an- 
other estate.   -1  Co.  1 22.  b. 

So,  persons  who  claim  paramount,  &c.  cannot  be  seised  to  an  use^  as,  « 
lord  by  escheat.     1  Co.  122.  a.  139.  b.     AH.  14. 

The  lord  of  a  villein,  or  who  enters  for  mortmain,  or  recoven  in  a  cesstt^ 
viU     1  Co.  1 22.  a. 

SO)  an  alien  cannot  be  seised  to  an  use.     1  Co.  1 33.  a. 

Nor,  a  person  attainted.     Ibid. 

(G)  WHO  MAY  GIVE  OR  TAKE  AN  USE. 

Yet  a  corporation  by  bargain  and  sale  may  sell  land;  for  they  may  ghre 
an  use,  though  they  shall  not  be  seised  to  an  use.     Vide  Baigain  and  Sale, 

(B  3.) 

So,  a  fine  to  A.  with  a  deed,  which  declares  the  uses  to  the  king  is  suiE- 
cient  to  pass  an  estate  to  the  king.     1  Leo.  33. 

m(H)  WHAT  INTEREST  THE  FEOFFEE  TO  USE  HAS  IN  THE 
■  LAND. 

Feoffees  to  use  must  be  seised  of  the  land,  otherwise  there  can  be  no  exe- 
cution of  their  estate,  seisin,  and  possession  to  cestuique  use.  Vide  ante^ 
(Bl,2.) 

So,  if  there  be  any  future  or  contingent  use,  a  sufficient  estate  must  remain 
in  the  feoffees  to  preserve  such  future  use  when  it  comes  in  esse*  1  Co.  129| 
130.  137.  a. 

And  if  by  disseisin,  or  otherwise,  the  particular  estate  be  put  to  a  rig^t, 
before  the  contingency  havens,  and  the  particular  tenant  dies  before  entry, 
the  feoffees  after  his  death  may  enter  and  revive  the  estate*  R.  2  Rol. 
797.  1.  20.  40.     Vide  Estates,  (B  1 3.) 

Or,  rather  all  the  estate  is  taken  out  of  the  feoffees,  to  supply  the  uses 
vested,  or  when  they  come  in  esse.     Pol.  385,  &c. 

But  the  feoffees  are  only  organs  or  instruments  to  complete  the  convey- 
ance, and  their  seisin  continues  only  for  an  instant.     Pol.  393. 

And  therefore  the  wife  of  the  feoffee,  &c.  shall  not  be  endowed. 

So,  if  the  feoffee  be  attainted  for  treason  or  felony,  committed  before  the 
feoffment,  it  shall  not  be  forfeited  to  the  king.     Semb.  cont.  Mo.  1 96. 

So,  by  the  st.  27  H.  8.  10.  all  right,  interest,  &c.  of  the  feoffee  himself  to 
the  estate  is  saved. 

And  therefore,  if  a  lease  be  to  A.  and  B.  in  trust  for  another,  and  after- 
wards a  feoffment,  &c.  is  made  to  A.  and  others  of  the  same  land  to  uses,  Che 
lease  shall  not  be  merged.     R.  Mo.  196. 

If  a  lessee  for  years  be  made  tenant  of  the  freehold,  and  tenant  to  the 
pracipe  for  a  common  recovery  to  an  use,  his  term  shall  not  be  merged.  R. 
1  Sal.  241.     Ace.  1  Vent.  195. 

If  a  lease  for  years  be  made  by  fine  to  the  feoffee  by  him  who  has  a  con- 
tingent use  in  remainder,  it  will  be  good ;  for  no  use  remains  in  the  feoflee; 
and  when  the  contingency  happens,  so  much  of  the  estate  only  arises  to  him, 
as  is  sufficient  to  convey  the  use  to  him  in  remainder,  and  the  lease  is  not 
disturbed  thereby.     R.  Pol.  64.  66.  393. 
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(I)  WHAT  THE  CESTUIQUE  USE,  [AND  WHAT  HE  MAY  DO.] 

By  the  st.  27  H.  8.  10.  cettuique  use  18  immediatelj  seised  and  in  actual 
possessioD.    Cro*  EU  46. 

And  therefore  shall  hare  assise,  or  trespass,  against  a  stranger,  before  en- 
try.    R.  Cro.  £1.  46. 

[If  a  bond  be  given  by  C.  to  A.  in  trust  for  B.,  in  an  action  on  the  bond 
by  A.,  C.  may  set  off  a  debt  due  from  B.,  though  the  trust  does  not  appear 
on  the  face  of  the  instrument.     1  T.  R.  621.     Id.  622.] 

[A  devise  in  fee  to  trustees,  without  any  speci6c  limitation  to  cestuique 
trust,  gives  him  a  fee.     8  T.  R.  597.] 

[The  possession  and  receipt  of  the  rent,  issues,  and  profits  of  a  trust  estate 
by  cestutque  trust  for  more  than  twenty  years  after  the  creation  of  the  trust, 
without  any  interference  of  the  trustees,  when  such  possession,  &c.  is  con- 
sistent with,  and  secured  to  the  cestuique  trust  by  the  terms,  of  the  trust 
deed,  is  not  adverse  to  the  title  of  the  trustees  so  as  to  bar  their  ejectment 
against  the  grantees  of  the  cestuique  trust  brought  after  the  twenty  years. 
8  East,  243.] 

[*]('The  doctrine  that  the  legal  estate  cannot  be  set  up  at  law  by  a  trus- 
tee against  his  cestuique  trust,  1  T.  R.  600.  735.  760.,  has  been  solemnly 
repudiated,     b  East,  138.     8  T.  R.  1 18.] 

[The  legislature,  in  passing  the  statute  1  Ric.  3.  c.  1.,  only  intended  that 
where  a  person  having  an  estate  in  possession,  conveyed  it  to  a  trustee  to  his 
own  use,  and  afterwards  conveyed  it  away  to  a  purchaser,  he  should  not  set 
up  the  estate  in  bis  trustee  against  the  purchaser.     7  T.  R.  43.] 

[Semble,  that  a  6ona^</e  lease  made  by  an  equitable  tenant  in  tail,  will 
prevent  the  trustees  in  whom  the  legal  estate  is  vested,  from  recovering  in 
ejectment  against  the  lessee  ;  although,  if  the  lease  be  granted  under  suspi- 
cious circumstances  of  fraud  and  imposition,  the  trustees  will  not  be  barred. 
1  H.  BK  446.  But  see  the  decisions  cited  in  the  note  at  the  end  of  the 
case.] 

(K)  LIMITATION  OF  USES. 
(K  1.)  What  consideration  will  be  sufficient. 

To  a  limitation  of  uses,  upon  a  bargain  and  sale,  or  covenant  to  stand  seis- 
ed, there  must  be  a  sufficient  consideration. 

IVhat  will  be  sufficient,  vide  Bargain  and  Sale,  (B  11.) 

What  upon  a  covenant,  vide  in  (Jovenant,  (G  3,  &c.) 

But  in  a  conveyance  which  operates  by  transmutation  of  the  possession, 
as,  a  fine,  feoflment,  &c.  the  will  of  the  parties  is  sufficient  without  other 
consideration  ;  and  therefore,  if  a  man  in  consideration  of  blood,  &c.  levies  a 
fine  to  the  use  of  B.  his  bastard,  it  is  sufficient,  in  fine,  to  raise  the  uses  to  B. 
though  he  was  a  bastard.     2  Rol.  791. 1. 1 5. 

If  a  man  in  consideration  of  marriage  levies  a  fine,  or  makes  a  feoffinent  to 
the  use  of  A.  and  B.,  &c.  the  use  will  arise,  though  the  marriage  does  not 
take  effect.     R.  Mo.  102.     R.  2  Rol.  792.  i.  40.     R.  1  Leo.  138. 

If  a  man  in  consideration  of  100/.  paid  by  B.  makes  a  feoffment  to  him,  to 
the  use  of  him  and  C,  it  is  sufficient  to  raise  a  use  to  C,  though  the  whole 
consideration  was  given  by  B.     2  Rol.  791.  1.  uQ. 

If  a  man  upon  a  feoflment,  &c«  declares  the  use  to  the  feofiee,  the  use  shall 
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be  to  bim  ;  though  no  consideration,  and  the  feoffor  afterwards  occupies  for 
many  years.     R.  1  And.  57.     Bend.  pi.  30. 

(K2.)  To  whom  an  use  limited  shall  arise. 

If  a  man  covenants  with  B.  upon  such  an  act  to  stand  seised  to  B.  and  bis 
heirs,  and  B.  dies  before  the  act  performed,  the  use  arises  to  the  heir.  R.  3 
Rol.  794. 1. 45.     Dub.  Mo.  548. 

If  the  limitation  is  to  A.  and  such  wife  as  he  shall  take,  and  he  afterwards 
marries,  the  use  may  well  arise  to  such  wife.  R.  per  three  J.  Dy.  cont* 
Mo.  96.     D.  Mo.  377. 

If  a  feoffment  is  declared  by  another  deed  to  be  the  intent  that  after  teoU 
fee  has  enjoyed  for  100  years,  the  feoffor  and  his  heirs  may  enter;  this 
amounts  to  a  declaration  of  uses  to  him  and  his  heirs,  and  after  100  years  the 
heir  may  enter.     R.  Mo.  722. 

If  a  devise  be  to  A.  and  his  heirs  upon  a  contingency,  the  devisor  dies, 
the  contingency  happens  after  the  death  of  A.,  his  heirs  shall  take.     Jon.  59. 

[^]If  a  feoflment  be  to  the  use  of  A.  for  life,  remainder  to  B.  in  fee  ;  il 
A.  refuses,  the  use  shall  be  to  the  remainder-man  immediately.  R.  1  Co. 
154.  b. 

So,  ifa  man  covenants  to  stand  seised  to  the  use  ofB.  fortwenty*fouryean 
and  after  the  determination  of  the  term  to  A.,  if  the  term  does  not  arise  for 
want  of  a  good  consideration,  A.  shall  take  immediately.  R.  1  Co.  153.  b. 
Mo.  195. 

But  generally  where  a  man  raises  an  use  by  a  covenant  to  stand  seised,  if 
the  estate  of  one  is  void  for  want  of  a  good  consideration,  he  in  remainder 
shall  not  take  immediately  ;  for  each  estate  arises  upon  its  own  proper  con- 
sideration ;  as,  ifa  man  covenants  to  be  seised  to  the  use  of  B.  for  life,  and 
after  his  death  in  consideration  of  lOO/.  to  A.  in  fee  ;  if  B.  refuses,  or  bis  es* 
tate  is  void,  A.  shall  not  have  it  till  his  death.     R.  1  Co.  154.  b. 

So,  if  the  covenant  be  to  the  use  of  B.  for  twenty->four  years,  and  after  the 
end  of  those  years  to  A.,  if  the  estate  for  years  is  void,  A.  shall  not  take  till 
the  twenty-four  years  are  expired.     R.  1  Co.  154.  b.     1  Leo.  195. 

To  the  use  of  B.  till  his  age  of  twentyrone  years,  and  after  such  age  to  A. ; 
if  B.  dies,  A.  shall  not  take  till  B.  would  have  attained  his  age  of  twenty-one 
years.     1  Leo.  195* 

(K  3.)  When  it  shall  arise  by  the  feoffinent,  &c.  or  by  a  aidl>se- 

qaent  deed. 

If  a  man  makes  a  feoffment  to  the  use  of  such  person  as  he  by  bis  will 
shall  appoint,  the  use  arises  by  the  feoffment,  and  the  will  is  only  declarato* 
ry.  Co.  L.  271.  b.  R.  6  Co.  17,  18.  Mo.  280.  567.  1  Bui.  200.  Vide 
Devise,  (O). 

And  if  he  devises  the  land  by  his  will,  it  will  be^a  sufficient  direction  of 
the  uses.  ^  Dub«  Mo.  476. 

But  if  the  feoffment  be  to  (he  use  of  his  will,  or  to  perform  his  will,  the 
uses  are  raised  by  the  will,  and  not  by  the  feoffment.  Co.  L.  271.  b.  R. 
Mo.  280.     Dub.  Mo.  476.     R.  6  Co.  J  8.  a. 

So,  if  the  feoffment  be  to  the  use  of  such  person,  and  for  such  estate,  as 
he  shall  by  his  will  appoint,  and  he  devises  the  land  by  his  will  without  ref- 
erence to  his  power,  where  he  has  authority  to  devise,  as  well  as  to  dispose 
by  declaration  of  the  uses  of  the  feoffment,  the  estate  passes  by  his  will.  R. 
6  Co.  18.  a.     Mo.  280.  567.     1  And.  246. 
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(K  4)  When  it  shall  arise  upon  a  condition,  &c»  performed. 

If  A.  tenant  in  tail  canvejs  to  B.  and  his  heirs,  who  re-conveys  to  A. 
and  his  heirs  upon  condition  of  entry,  if  A.  does  not  pay  300/.  at  such  a 
day,  which  was  intended  as  a  security  for  the  said  sum  and  interest,  and 
afterwards  A.  suflers  a  recovery,  and  devises  to  D. ;  the  recovery  operates 
upon  the  estate  re-conveyed  to  A.  in  fee,  not  upon  the  estate  to  B.  R*  1 
Ch.  R.  97. 

But  if  an  use  is  limited  upon  an  impossibility,  it  shall  Jiever  arise  ;  as,  if 
a  man  covenants  to  stand  seised  to  the  use  of  B.  after  the  end  of  the  term 
whictiiA.  has  in  the  same  land  ;  if  A.  has  not  any  term,  the  use  shall  never 
arise  to  6*     1   Leo.   195. 

So,  if  an  use  be  limited  upon  a  contingency,  which  never  happens,  [*]it 
will  be  void  ;  as,  if  it  is  to  A.  if  all  his  brothers  and  their  issues  die,  and  one 
brother  leaves  issue.     R.  2  Lev.  1 57. 

So,  if  an  use  be  limited  to  A.  and  such  wife  as  he  shall  afterwards  marry, 
for  their  lives  ;  the  wife  he  shall  afterwards  niarry  shall  not  take  ;  for  she 
cannot  take  jointly  with  her  husband,  as  the  words  import.     R.  1  And.   42. 

So,  an  use  will  notarise  by  implication.     Semb.  Pal.  94. 

As,  if  an  estate  be  to  A.  for  life,  and  after  the  death  of  A.  and  B.  to  C. 
DO  use  arises  to  B.  by  implication.     Pol.  94. 

(K  5.)  What  shall  be  a  settled  use. 

All  uses  are  in  esse  in  possession,  remainder,  or  reversion,  or  in  contin* 
gency.     1  Co.  121.  b.     Vide  Estates,  (6  16,  17,  18«)  , 

If  the  use  is  raised  by  the  feoffment,  &c»  and  vests  in  a  certain  person, 
this  will  be  a  settled  use. 

Though  the  consideration  of  the  feoffment  was  fortuitous  ;  as,  if  a  man 
covenants  in  consideration  of  a  marriage  with  fi.  to  make  an  assurance  to 
the  use  of  himself  and  B.  &c.,  and  afterwards  makes  a  feoffment  and  levies 
a  fine  to  the  same  uses,  B.  takes  an  estate,  though  the  marriage  does  not 
take  effect.     R.  2  Rol.  792. 1.  40.     Vide  ante,  (K  I.) 

(K  6.)  What  a  contingent  use. 

Bat  if  a  man  levies  a  fine  of  the  manors  of  A.  and  B.,  viz.  of  A.  to  the 
purchaser  and  his  heirs,  of  B.  as  a  collateral  security  for  the  purchase,  viz. 
to  himself  and  his  heirs,  till  the  manor  of  A.  be  evicted,  and,  after  eviction, 
to  the  purchaser  and  his  heirs,  the  use^ti^the  purchaser  is  contingent,  and 
does  not  vest  till  eviction.     R.  2  Rol.  792.  1.  30. 

If  grantor  of  a  rent  of  20/.  for  security  of  payment  levies  a  fine  to  the 
use,  that  if  the  rent  be  in  arrear,  the  grantee  may  enter,  if  10/.  payable  at 
Michaelmas  is  in  arrear,  he  may  enter  ;  for  the  whole  is  in  arrear,  when 
any  part  is  not  paid  at  the  day.     R.  2  Rol.  799.  I,  35. 

But  if  the  fine  is  to  the  use,  that,  if  the  rent  be  in  arrear,  and  the  distress 
for  it  replevied,  the  grantee  may  enter  ;  and  for  rent  in  arrear  before  the 
fine  there  is  a  distress  after  the  fine,  and  it  is. replevied,  the  grantee  cannot 
enter.     R.  2  Rol.  800. 1. 10. 

So,  if  a  bargainee  covenants  upon  payment  of  so  much  money  to  stand 
seised,  (kc.  the  use  does  not  arise  upon  tender  and  refusal,  without  actual 
paypoent.     R.  Mo*  35. 

(K  7.)  A  springing  or  resulting  use. 

If  a  fine,  feoffment^  &c.  be  to  another  without  consideration,  or  no  use  is 
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declared,  rt  shall  be  to  the  use  of  the  feofibr,  fce«  Vide  aote,  (D  3.)  Vide 
Executory  Devise,  in  Devise,  (N  16.) 

[And  though  lands  be  comprehended  in  (he  general  sweeping  clause  ofa 
deed  of  settlennent,  (to  certain  uses,)  yet,  if  no  use  be  declared  of  them,  they 
descend  to  the  heir.     Cowp.  9.] 

I^But  a  declaration  of  uses  not  in  writing  will  rebut  the  resulting  use  to 
the  conusor  of  a  iine,  in  favour  of  the  conusee.     Doug.  26.] 

If  it  be  by  one  seised  to  other  uses,'  and  without  valuable  consideration, 
[*]or  upon  valuable  consideration  with  notice  of  the  former  uses,  it  shall 
be  to  the  first  uses.     Vide  ante,  (D.  2.) 

If  a  fine,  feoflToient,  &c.  be  to  another  upon  valuable  consideratioff,  the 
use  results  to  the  feoffee,  &c« 

So,  if  a  man  makes  a  feoffment,  &c.  and  declares  the  use  to  himself  and 

A.  his  wife  after  their  marriage,  the  use  will  well  arise  to  A.  upon  such  con* 
tingency,  viz.  that  the  marriage  shall  take  eflect ;  for  till  the  marriage  Ae 
use  results  to  the  feoffor  and  his  heirs*     R.  2  Rol.  791.  I.  35. 

So,  if  a  man  covenants,  in  consideration  of  his  marriage  with  A.,  to  stand 
seised  to  the  use  of  himself  and  A.  till  marriage,  the  use  does  not  arise.  R. 
2  Rol.  792.  I.  50.     Vide  Covenant,  (G  5.) 

If  a  man  covenants  to  stand  seised  after  his  death,  the  use  results  to  the 
covenantor  for  life,  and  does  not  arise  to  the  uses  limited  till  his  death. 
Semb.  1  Co.  154.  b.     2  Lev.  77. 

So,  if  he  covenants  to  stand  seised  after  so  many  years,  or  after  any  other 
contingency.     2  Leo.  195.     PoL  65. 

So,  if  a  feoffment  be  to  the  use  of  the  right  heirs  of  B.  after  his  deatt, 
the  use  arises  after  the  death  of  B.  to  his  right  heirs,  and  in  the  interim  to 
the  feoffor.     Semb.  1  Sal.  225. 

Or,  to  the  use  of  C.  after  the  deaths  of  A.  and  B.     Pol.  59. 65.  95. 

So,  if  he  covenants  to  stand  seised  to  the  use  of  his  mother  in  fee,  fif  he 
himself  dies  without  issue ;  for  the  contingency  happens  upon  his  death. 
Pol.  530. 

If  A.  settles  an  estate  to  the  use  of  B.  after  the  death  of  him  and  his  wife 
without  issue,  if  the  wife  dies  without  issue,  living  A.,  the  use  to  B.  will  be 
good  ;  for  the  use  results  to  B.  during  his  life.     2  Ver.  372. 

If  A.  makes  a  feoffment  to  the  use  of  himself  for  life,  and  then  to  B»  htt 
intended  wife,  till  their  son  attains  the  age  of  21  years,  and  afterwards  to 

B.  for  so  long  time  as  she  continues  sole ;  if  A.  dies  without  issue,  B*  shall 
have  it  for  her  life.     R.  Dy.  300*^«     Mo.  15. 

But  an  estate  does  not  arise  by  way  of  a  springing  use,  after  a  death  with- 
out issue.     R.  Skin.  352. 

So,  if  husband  and  wife,  seised  in  right  of  the  wife,  levy  .a  fine  to  the  ose 
of  the  heirs  of  the  body  of  the  husband  upon  his  wife  begotten  ;  the  me 
does  not  arise  to  the  heirs  of  the  body  of  the  husband,  after  the  death  of 
husband  and  wife,  as  a  springing  use.     R.  4  Mod.  163.  Ca.  Pari.  105. 

So,  an  use  does  not  arise  by  implication  to  the  husband  for  his  life  ;  for 
there  can  be  no  use  by  implication,  but  to  the  person  who  had  the  use  be- 
fore, and  this  was  the  wife  only.     R.  4  Mod.  154.     Ca.  Pari.  105. 

So,  if  there  be  a  present  limitation  of  a  use,  which  the  cestoique  use  can- 
not take  in  presently  it  shall  not  arise  to  him,  as  a  'springing  use  in  fiduroi 
as,  if  a  fine,  &c.  be  to  the  use  of  the  right  heirs  of  B.  who  is  alive,  the  use 
shall  never  arise  to  his  right  heirs.     1  Sal.  225. 

[If  baron  seised  in  fee  of  lands  in  A.,  and  feme  seised   in  fee  of  lands  in 

C.  before  marriage,  settle  the  whole  to  the  baron  for  life,  remainder  to  the 
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feme  for  life,  remainder  to  the  children  of  the  marriage  for  such  estates,  &c« 
as  the  feme  shall  appoint ;  and  for  want  of  such  appointment,  to  the  chil- 
dren equally,  and  their  heirs,  as  tenants  in  common  ;  and  for  x^ant  of  such 
issue,  to  such  persons  and  uses  as  the  feme  shall  r*]appoint ;  and  for  want 
of  such  appoiptment,  as  to  the  lands  in  C,  to  the  neirs  of  the  feme,  and  as 
to  the  lands  in  A.  to  the  heirs  of  the  baron  ;  if  the  baron  die,  leaving  one 
son  only,  and  the  feme  appoint  the  whole  to  him  by  her  will ;  but  if  he  die 
without  issue,  and  under  21,  the  whole  to  strangers  ;  then  if  the  son  die  un- 
derage and  without  issue,  this  is  either  a  good  appointment,  or,  if  it  be  not, 
it  is  a  good  executory  devHe  of  the  feme's  resuhing  use  in  the  lands  in  C.  ; 
but  if  the  appointment  be  bad,  the  heir,  on  thp  part  of  the  baron,  has  title. 
1  Wils.  270.J 

[A.  by  will  devised  to  trustees  to  the  use  of  B.  for  life,  remainder  to 
trustees,  &c.  remainder  to  the  first  and  other  sons  of  B.,  remainder  to  the 
daughters  of  B.,  remainder  to  the  use  of  such  person  as  he  should  appoint  )>y 
deed  ;  and  afterwards  by  a  deed  (in  which  he  recited  the  will)  he  appointed 
the  same  premises  "  after  the  death  of  B.  t^nd  failure  of  her  issue,  to  the  use 
of  the  first  and  other  sons  of  C'  &c.  B.  afterwards  died  without  issue  ;  hoi- 
den,  that  the  limitations  created  by  the  will  and  the  deed  could  not  be  united, 
and  that  the  limitation  in  the  latter,  to  the  first  and  other  sons  of  C.  &c« 
was  too  remote  to  take  efiect,  being  after  a  general  failure  of  issue  of  Bt 
5  T.  R.  92.] 

[By  deed  and  fine  an  estate  was  limited  to  the  use  of  the  husband  for 
life,  remainder  to  trustees  and  their  heirs  during  his  life,  to  preserve  con- 
tingent remainders,  remain.der  to  the  wife  for  life,  remainder  to  the  trus- 
tees and  their  heirs  (not  saying  '*  during  her  life")  in  trust  to  support  the 
contingent  uses  and  estates  thereinafter  limited,  remainder  to  the  first  ieind 
other  sons  in  tail,  remainder  to  the  wife  in  tail,  remainder  in  default  of  is- 
sue to  such  persons  and  for  such  estates  as  she  should  appoint*  &c«  It  was 
holden  that  the  trustees  took  a  legal  estate  in  fee  after  the  determination 
of  the  wife's  life-estate,  and  that  all  the  subsequent  limitations  were  trust- 
estates.  It  was  holden  also,  that  an  appointment  by  the  wife  to  the  use  of 
the  right  heirs  of  the  husband  could  not  unite  with  the  antecedent  life* 
estate  of  the  husband^  but  could  give  only  an  equitable  estate  to  the  person 
who  at  his  death  should  answer  the  description  of  bis  right  heir.  7  T.  R, 
342.     Id.  438.] 

[Where  after  a  devise  to  one  for  life  the  devisor  limited  the  estate  to 
trasteea  and  their  heirs  in  trust  to  preserve  contingent  remainders,  and  to 
permit  the  tenant  for  life  to  take  the  profits,  with  remainder  over  on  his 
decease  ;  and  he  afterwards  g^ve  other  estates  for  lives  with  several  re- 
mainder^  over,  and  after  each  estate  for  life  he  interposed  the  same  estate 
to  trustees  and  their  heirs  -,  it  was  holden,  that  this  shewed  his  intent  to  be 
that  the  estates  to  the  trustees  should  be  confined  to  the  lives  of  the  several 
tenants  for  lives,  and  consequently  that  those  in  remainder  took  legal  es- 
tates, there  being  no  other  circumstances  in  the  will  to  shew  a  contrary  in- 
lent.     7  T.  R.  433.] 

[^There  may  beany  number  of  springing  uses  within  twcnfy-one  years 
«ifter  lives  in  being.     2  Yes.  jun.  241.J 

(L)  USES;  HOW  DESTROYED. 

(L  1.)  By  feoffment,  &c. 

To  every  ase  there  are  two  incidents  inseparable ;  privity  in  estaici  ck- 
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pressed  or  implied  ;  and  confidence  in  the  person,  "express  or  implied,    1 
Co.  121 .  b.     Vide  post,  (L  6.) 

['^JAnd  therefore,  a  feoffment,  upon  valuable  consideration  without  no- 
tice, destroys  the  uses.     Vide  ante,  (D  2.) 

So,  a  disseisin,  or  entry,  &c.  by  such  as  cannot  stand  seised  to  uses.  Vide 
ante,  (F). 

So,  by  destruction  or  merger  of  the  particular  estate  before  the  contin- 
gency happens,  the  contingent  uses  in  remainder  will  be  destroyed  or  de- 
feated.    Semb.  Dr.  340.     1  And.  314.     Vide  Estate,  (B  15.) 

So,  if  a  man  raises  an  use  by  covenant,  &c. 

So,  if  he  covenants  to  be  seised  to  the  use  of  B.  in  consideration  of  mar- 
riage with  his  daughter,  and  before  the  marriage  B.  disseises  the  covenantor, 
and  makes  a  feoffment,  and  then  the  covenantor  re-enters,  and  the  marriage 
takes  effect,  the  uses  were  destroyed  by  the  feofiinent.     R.  1  Co.  174.  b. 

So,  if  a  man  covenants  to  stand  seised  to  him  and  his  heirs  till  the  mar- 
riage of  his  son,  and  then  to  himself  for  life,  then. to  the  son  for  life,  remain* 
der  to  the  wife  and  the  issue  of  such  marriage,  and  before  the  marriage  de- 
vises the  land,  this  prevents  the  use  arising.     Semb.  Mo.  733. 

So,  if  a  man  covenants  to  stand  seised  to  the  use  of  his  son  for  life,  and 
afterwards  to  such  wife  as  his  son  shall  take,  and  before  his  son^s  marriage 
makes  a  lease  for  years,  and  then  the  marriage  takes  effect,  the  lease  is  a 
revocation  of  the  uses  upon  the  covenant  during  the  term  ;  for  the  wife  shall 
take  subject  to  the  lease,  which  was  made  by  the  covenantor  before  (he 
contingency.     R.  2  Rol.  193. 1.  30.     R.  cont,  2  Cro.  169. 

So,  if  he  makes  a  lease  to  commence  at  a  future  day.  Pub.  2  Rol.  794* 
1.  10. 

So,  if  there  be  a  fine  of  the  manor  of  B.  to  A.  and  bis  heirs,  and  of  the  ma- 
nor of  C.  to  the  conusor  till  eviction  of  the  manor  of  B.  by  bis  wife,  and  then 
to  A.  and  his  heirs,  and  A.  makes  a  feoffment  of  the  manor  of  B.  before 
eviction,  which  afterwards  happens,  such  feoffment  destroys  the  contingent 
use  of  the  manor  of  C.     Dub.  2  Rol.  795.  I.  40. 

So,  if  the  conusor  was  attainted  of  treason,  before  the  eviction,  the  con- 
tingent use  ofthe  manor  of  C«  is  destroyed.     R.  Mo.  375. 

But,  if  a  covenantor  to  uses  grants  his  reversion  in  fee  to  another,  who  has 
notice  of  the  former  uses,  this  does  not  destroy  the  uses  ;  for  the  grantee 
fihall  be  seised  to  the  first  uses.     R.  2  Rol.  796.  I.  5.     Vide  ante,(D  3.) 

So,  a  devise  of  rent,  annuities,  &c.  out  of  the  land,  by  the  covenantor, 
before  the  contingent  uses  arise,  does  not  destroy  them.     Semb.     Mo.  733. 

So,  if  an  use  be  to  A.  for  life,  remainder  to  others,  &c.,  a  feoffinent  or  oth* 
er  act  by  A.  does  not  destroy  the  subseq|uent  uses  (except  where  the  partic- 
ular estate  is  destroyed)  where  the  contmgent  uses  in  remainder  cliependuig 
upon  it  are  not  vested.     Vide  Estates,  (B  13.  15.) 

As,  if  an  use  be  to  A.  for  life,  remainder  to  his  first  son,  and  before  bia 
birdi  A.  makes  a  lease  for  years,  the  son,  born  after,  shall  avoid  the  lease 
after  the  death  of  A.     2  Rol.  794. 1.  20, 

If  aa  use  be  to  the  heirs  male  of  B.  by  a  second  wife,  and  the  covenaDlor 
d'es,  a  fine  by  bis  heir  does  not  destroy  the  uses.  2  Lev.  75.  Vide  post, 
(L  6.) 

I  A  use  in  esse  eannoi  be  destroyed  by  the  alienation  of  the  persoa  hav- 
ing the  seisin  of  the  land.     Jackson  v.  Dunsbagh,  1  Johns.  Cas.  91.  | 

[*](L  2.)  By  a  power  of  revocation. — What  shall  be  a  good  «ie. 

To,  to  estates  raised  by  limitation  of  a  use.  a  power  of  revocation  maj  be 
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annexed,  and  it  will  not  be  repugnant  to  the  estate ;  as,  if  a  man  covenants 
to  stand  seised  to  the  use  of  himself  for  life,  and  afterwards  to  his 
son  in  tail,  with  remainder  ovet^  proviso,  that  it  shall  be  lawful  for 
him,  during  his  life,  to  revoke  those  uses,  and  limit  new  uses.  Co.  L.  237«  a. 
3  Ca.  Ch.  66. 

So,  if  he  makes  a  feoffment,  or  levies  a  fine,  or  suffers  a  recovery  to  the 
use  of  himself  for  life,  with  remainder,  &c.  and  adds  such  a  proviso.  R.  Mo* 
610. 

So,  if  he  levies  a  fine,  or  suffers  a  recovery  to  uses,  with  a  power  of  revo- 
cation,  and  afterwards,  bj  indenture,  revokes  them,  and  limits  new  uses  with 
a  power  of  revocation,  this  second  power  is, good ;  for  the  whole  springs  out 
of  the  recovery.     R.  3  Rol.  363. 1.  35.     Lane,  1 19. 

So,  the  power  of  revocation  may  extend  onlv  to  part  of  the  use ;  as, 
if  a  feoffment  be  to  the  use  of  the  feoffor  for  life,  with  divers  remainders 
over,  proviso,  that  he  may  revoke,  the  use  to  himself  for  life,  and  limit  it  to 
another,  and  that  the  remainders  shall  stand,  it  will  be  good.  Semb.  2  RoL 
263. 1.  30. 

It-may  extend  to  a  revocation  of  contingent  uses,  as  well  as  uses  tn  ejsc. 
Vide  post,  (L  4.) 

So,  he  may  limit  a  power  to  a  stranger  to  revoke.     1  Co.  1 74.  a. 

(L3.)  Bywhatwords. 

And  any  words  which  shew  the  intent  of  the  party  are  suflScient  to 
create  such  power  of  revocation ;  as,  if  it  be  said,  and  if  the  said  A. 
shall  make  an  estate  in  fee  or  tail,  &c.  then  the  use  shall^  be,  &c.  without 
saying  of  what  land,  it  will  be  a  good  power ;  for  it  shall  be  intended  of 
the  land  in  the  indenture.  R.  3  Rol.  363.  1.40.  Vide  ante,  (D  1.)~ 
Poiar,  (A  3.) 

So,  if  the  words  are,  it  shall  be  lawful  for  B.  to  alter,  change',  tic.  any  use 
and  limit  new,  it  is  sufficient,  without  saying  that  he  shall  have  power  to  re- 
voke.    R*  Mo.  611. 

Or,  it  shall  be  lawful  to  limit  new  uses,  and  afterwards  the  fine,  &c.  shall 
be  to  the  new,  and  not  to  the  old  uses.     Mo.  611.      , 

Or,  that  after  altering,  changing,  &c.  said  uses,  the  fine  shall  be  to  the 
uses  newly  limited,  &c.     Mo.  611. 

So,  if  the  words  are,  that  by  any  deed  he  may  alter,  &c.  and  after  such  al- 
tering, 4c.  uses  may  cease,  and,  after  such  time,  the  feofiees  shall  stand  seis- 
ed to  such  new  uses  as  shall  be  declared,  &c.  the  party  may  revoke,  and  by 
the  same  deed  limit  new  uses.     R.  6  Co.  33. 

If  the  power  is  in  another  deed,  executed  at  the  same  time,  it  is  tanta- 
mount as  if  it  was  in  the  same  deed  by  which  the  uses  are  limited.  1  Vent* 
279.  . 

So,  if  the  power  be  to  revoke  and  limit  new  uses,  he  may  revoke  and  lim- 
it new  uses,  with  the  like  power  iotits  quoties^  which  all  spring  out  of  the 
same  settlement.  R.  1  Sid.  343.  R.  3  Rol.  163.  1. 35.  Semb.  Lane,  1 19. 
Per  B.  R.  upon  a  case  referred  by  Harcourt  Ld.  Chancellor.  Eq.  Abr. 
343. 

But  if  a  power  of  revocation  be  given,  without  mention  of  a  power  to 
r*]limit  new  uses,  though  he  may  revoke,  he  cannot  limit  new  uses.  1 
Tent.  198.     D.  Lane,  119.     R,  1  Sid.  344. 

So,  if  a  power  be  given  to  revoke  and  limit  new  uses,  and  he  revokes  and 
limits  new  uses  with  power  of  revocation,  and  afterwards  by  a  third  inden- 
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ture»  revokes  and  limits  other  uses,  the  last  uses  are  not  warranted  by  the  first 
indenture,  from  which  all  the  uses  spring.     Lane,  1 19. 

For  it  a  man  has  power  to  revoke  and  limit  new  uses,  he  can  make  a  revo- 
cation only  once,  if  he  does  not  give  himself  a  subsequent  power  to  revoke 
by  the  deed  of  revocation.     1  Co.  173.  b.     R.  Eq.  Abr.  342. 

(L  4.)  How  a  power  of  revocation  shall  be  executed. 

A  person,  who  has  a  power  of  revocation,  may  shew  bis  intent  tarn  rcbm 
ipsit  quam  verbis  ;  and  therefore,  if  the  power  be,  that  if  be  is  determined 
to  revoke,  he  by  indenture  may  revoke  and  limit  new  ases,  &c.,  and  he,  up- 
on marriage  with  a  second  wife,  covenants  to  stand  seised  to  the  use  of  him- 
self and  his  second  wife,  and  the  heirs  of  himself,  though  there  be  no  express 
signification  of  his  determination  to  revoke,  yet  the  revocation  is  good,  and 
the  new  uses  well  limited.  R.  3  Rol.  363.  I.  10.  10  Co.  144. 
What  will  he  a  good  revocation,  vide  Poiar,  (C  1,  &c.) 
So,  if  he  by  lease  and  release  conveys  to  other  uses,  the  former  aaes  are 
revoked.     R.  2  Rol.  363.  I.  35.     R.  Cre.  Car.  472.     Jon.  393. 

So,  if  a  man,  who  has  power  of  revocation  by  an  indenture  sealed  in  the 
presence  of  three  witnesses,  covenants  by  an  indenture  sealed  in  the  pres- 
ence of  three  witnesses,  to  levy  a  fine  to  other  uses,  and  levies  a  fine  accord- 
ingly ;  though  he  does  not  take  noticeof  his  power,  it  will  be  a  good  revoca- 
tion ;  for  though  by  itself  the  indenture,  by  which  he  covenants,  does  not 
make  a  revocation,  because  it  does  not  pass  any  estate,  nor  raise  any  ase, 
and  the  fine  is  no  revocation,  for  it  is  not  sealed  before  three  witnesses  ;  yet 
both  make  only  one  conveyance,  and  it  is  a  good  revocation.  R.  2  Lev.  149. 
1  Vent.  279.     Ray.  239.  Carth.  25. 

So,  if  tenant  for  life,  with  such  a  power  of  revocation,  levies  a  fine,  and 
by  deed,  more  than  a  month  after  the  fine,  declares  the  uses  of  the  fine  to 
himself  in  fee,  it  will  be  a  revocation ;  for  the  fine  and  deed  make  one  coo* 
veyance,  and  therefore  the  fine  does  not  extinguish  the  power.  R.  cont.  in 
B.  R.  but  it  was  reversed  in  the  Exchequer.  Per  six  J.  two  cont.  Garth.  22. 
So,  if  he  makes  a  lease  for  years  to  A.  and  a  month  aiter  releases  to  him 
and  his  heirs. 

So,  if  he  releases  to  another  and  his  heirs,  and  the  lessee  attorns  ;  for  the 
release  does  not  enure  as  a  grant,  but  as  a  declaration  of  uses.  R.  Jon. 
393. 

So,  ifthepower  be,  that  if  he  by  writing  signify  and  declare,  in  express 
words,  his  intent  to  revoke,  &c.  the  uses  shall  be  void,  and  allcrwards  he  bj 
his  will,  without  taking  notice  of  his  power,  devises  the  land  to  others,  this 
will  be  a  revocation,  for  his  last  disposition  to  different  uses  shews  his  infec- 
tion to  revoke.     R.  Ray.  30 1 . 

So,  if  an  estate  be  limited  to  A.  and  the  heirs  male  of  his  body,  with  a 
power  to  revoke,  and  the  next  day,  reciting  that  he  has  given  to  A.  and  hif 
heirs  male,  he  revokes  and  limits  to  him  and  his  heirs  male,  [^{(without  say- 
ing, of  the  body,)  provided  that  he  pay  1 500/.  to  his  daughter,  it  will  be  a  re- 
vocation, though  the  estate  given  to  A.  is  misrecited,  and  there  is  no  refe 
rence  to  the  settlement.     R.  Skin.  324.  ' 

If  the  power  be  to  revoke,  alter|  and  avoid,  &c.  and  by  deed  he  says,  that 
his  intent  is  to  revoke,a  Iter,  or  avoid,  without  saying  that  he  doth  revoke: 
yet  it  will  be  a  good  revocation.     R.  Mo.  681. 

If  a  man  recites  his  power  imperfectly,  and  afterwards  revokes,  it  will  be 
good.     R.  3  Lev.  213. 
If  the  power  be,  that  if  he  by  writing,  subscribed  and  sealed  by  him  bef<H« 
r*587] 


Use8 ;  Haw  destroyed.  601 

tvro  witnesses  signifies  his  intent  to  revoke,  the  uses  shall  <:eaise,  and  by  will, 
without  taking  notice  of  his  power,  he  devises  to  other  uses,  it  will  be  a 
revocation.     R.  Ray.  301. 

If  the.power  be  to  revoke  bj  deed  or  will  under  hand  and  seal,  a  revoca- 
tion by  win,  though  not  sealed,  is  good.  2  Roh  262,  1.  15.  3  Keb.  551. 
Win.  83. 

If  it  be  to  revoke  by  deed,  a  revocation  by  lease  and  release  is  good, 
though  they  are  two  deeds.     1  Lev.- 1 50.     Vide  Poiar,  (C  3.) 

If  it  is  to  revoke  by  wilting  under  hand  and  seal,  delivered  in  the  presence 
of  three  witnesses,  a  revocation  by  will  under  hand  and  seal,  published  in 
the  presence  of  three  witnesses  is  sufficient,  though  delivery  seems  intended 
of  a  deed.     R.  Hob.  3)2.     1  Vent.  ?8d.     R.  Lit.  111.     Win.  83. 

if  to  revoke  by  writing  under  hand  and  seal,  a  fine  with  a  deed  to  declare 
the  uses  is  sufficient ;  for  they  make  only  one  conveyance,  though  either  of 
them  by  itself  would  be  insufficient.     4  Mod.  265.     Skin.  35. 

So,  a  feoflment  to  such  uses,  though  it  is  executed  by  livery,  which  is  not  in 
writing.     Semb.  Mo.  372.  378. 

If  he  has  power  to  revoke  and  limiV  new  uses,  which  he  does ;  if  he  after- 
wards revokes  them,  he  must  pursue  all  the  circumstances  of  the  first  power. 
1  Vent.  1 98. 

So,  a  man,  who  has  a  power  of  revocation,  may  execute  it  for  part  of  the 
land  at  one  time,  and  for  part  at  another  time.  Co.  L.  237.  a.  R.  1  Co* 
173.  b.     Mo.  618.     R.  10  Co.  86. 

So,  he  may  execute  it  for  part  of  the  estate  at  one  time,  and  part  at  anoth- 
er;  as,  for  so  many  years  at  one  time,  and  afterwards  (dr  the  inheritance.  2 
Rol.  263.  1.  35. 

So,  be  may  revoke  contingent  uses,  as  well  as  uses  in  esse*  R.  10  Co. 
86.  b.     2  Rol.  792.  Q. 

And  by  the  same  deed,  by  which  he  revokes,  he  may  limit  new  uses ;  for 
the  old  uses  cease  ipso  facto  without  entry  or  claim.  Co.  L.  237.  a.  R.  1 
Co.  1 74.     R.  6  Co.  32.     R.  Mo.  682. 

And  if  he  revokes  without  limitation  of  new  uses,  he  will  be  seised  in  fee, 
as  before,  without  entry  or  claim.  Co.  L»  237.  a.  R.  1  Co.  174.  R.  Mo. 
605.  610. 

If  he  has  a  power  to  revoke  and  limit  new  uses,  he  may  limit  new  uses, 
with  a  power  of  revocation,  and  so  in  injinilum.     1  Vent.  198. 

If,  upon  the  first  settlement,  a  remainder  was  limited  to  the  king  in  fee,  by 
a  revocation  by  deed  inrolled,  the  remainder  in  the  king  and  the  other  es- 
tates are  revoked.     R.  Jon.  393. 

[*](L5.)  Whatnot. 

But  if  a  man  covenants  to  stand  seised,  &c.  and  by  the  same  indenture 
covenants  to  levy  a  fine,  and  make  other  assurance  to  the  same  uses,  an4 
adds  a  proviso,  that  if  he  by  writing,  &c.  revokes  or  otherwise  limits,  &c. 
any  of  the  uses  or  estates  created  by  the  same  indenture,  then  he  shall  stand 
seised  to  such  uses,  &c. ;  if  he  levies  a  fine,  or  makes  a  feoffment  to  the 
covenantees  for  performance  of  the  said  covenants,  to  the  uses  in  the  same  in* 
denture  generally,  this  does  not  amount  to  a  revocation  ;  for  it  was  intended 
only  for  a  further  assurance.     R.  2  Rol.  795.  I.  10. 

When  a  defective  revocation  shall  be  aided  in  equity,  vide  Chancery  (4 
0  6.) 

So,  if  a  man,  by  subsequent  deed,  explains  the  intent  of  the  former,  as,  if 


602  USES. 

tiie  uses  by  the  first  deed  are  declared  to  the  mortgagee  for  security  of  mon* 
ey,  and  it  is  afterwards  explained  by  another  deed,  that  the  mor^gor  shall 
take  the  profits  in  the  noean  time,  this  does  not  amount  to  a  revocation.  R. 
3Roh  79S.1.  10« 

So,  if  a  man,  itho  hals  a  power  of  revocatioBi  makes  his  W1II9  and  devises 
the  same  estate  to  others,  though  his  intent  appears  to  make  a  difierent  dis- 
position  ;  yett  i^the  will  is  not  executed  with  all  the  cirQumstances  of  the 
power,  it  will  not  be  a  revocation.     R.  3  Ca.  Ch.  66.     Vide  infra. 

The  power  of  revocation  is  in  the  nature  of  a  Cjpindition,  and  it  cannot  be 
effectual,  if  all  the  circumstances  prescribed  by  tbS^ower  are  not  pursued. 
R.  3  Ca.  Cb«  664 

So,  a  power  of  revocation  must  be  strictly  pursued ;  and  therefore,  if  the 
power  be,  that  he  may  revoke  by  deed  indented,  subscribed  and  sealed  by 
him  in  the  presence  of  three  witnesses^  all  the  circumstances  must  be  ob- 
served.     R4  10  Co.  144.  a^ 

By  a  writing  subscribed  by  three  witnesses,  a  writing  subscribed  by  two 
only  is  not  sufficient.     R.  Lit.  33. 

If  it  be  that  he  may  revoke  by  writing  sealed  and  delivered  before  three 
witnesses,  a  Will  delivered  before  three  witnesses  is  not  sufficient,  though 
sealing  is  not  essential  to  a  will.     Hob.  313. 

That  by  writing,  &c.  he  may  revoke  and  liipit  new  used,  if  he  pleads  that 
he  enfeoffed  A.  to  such  uses,  and  avers  (hat  the  feoffineut  was  by  writing,  it  is 
not  sufficient ;  for  it  does  not  appear  that  the  uses  are  declared  by  writing. 
R.  Mo.  370.391. 

If  it  be  that  he  may  revoke  by  deed  indented  to  be  inrolled,  this  ia  the 
same,  as  by  deed  indented  and  inrolled ;  for  it  will  be  no  revocation  till  ia- 
rolment.     R.  1  Co.  173.  b. 

Or,  by  deed  inrolled  in  any  of  the  the  king^s  courts,  and  a  subsequent 
clause  says,  that  from  inroiment  in  chancery  the  uses  shall  be  revoked  ;  if 
the  deed  is  inrolled  in  B.  R.,yet  the  uses  are  not  revoked  till  inroiment  in 
chancery.     R.  1  Co»  173. 

If  it  be  that  he  may  revoke  upon  tender  of  a  guinea,  if  a  deed  is  executed 
toother  uses  without  tender  of  a  guinea,  it  will  be  no  revocation.  3  Ca. 
Ch.  70. 

If  a  power  be  by  indenture  to  revoke  upon  tender  of  IO5.  to  A.,  and  bj 
another  indenture  there  is  a  power  to  revoke  the  uses  of  other  land  [*Jup- 
00  tender  of  ]0«.  to  A.,  tender  of  30^.  to  A.  to  revoke  the  uses  of  both  in- 
dentures is  not  good.     R.  9  Co.  106.  b. 

If  it  be,  to  revoke  upon  tender  to  A.  at  Westminster,  tender  there,  in  the 
absence  of  A.  and  without  notice  to  him,  is  not  good.     R.  Mo.  603. 

Yet  the  acceptance  of  the  party  may  aid  an  improper  tender;  as  if  the 
power  is  to  revoke  upon  tender  of  \2d.  to  A.  in  the  Temple,  and  he  tenders^ 
and  A.  accepts  it  in  another  place.  Per  Po^el,  3  Ch.  Ca.  68.  If  A.  be 
privy  to  the  deed ;  otherwise,  if  a  stranger. 

So,  a  power  of  revocation,  which  depends  upon  a  thing  personal  and  indi<^ 
vidual,  cannot  be  executed  by  another  ;  as,  if  a  man  covenants  to  stand  seis- 
ed to  uses,  with  a  proviso,  that  if  he  is  minded,  and  signifies  his  mind  bj 
writing  under  his  proper  hand  and  seal,  Ac.  he  may  revoke,  &c.  and  after- 
wards he  is  attainted  of  treason,  the  king  cannot  make  a  revocation.  R.  7 
Co.  1 3.  a. 

Or,  if  he  be  minded,  and  declare  such  his  intent  by  writing  under  band  and 
seal.    R.  1  Vent.  139.     1  Mod.  16.     1  Lev.  379. 

Or,  proviso,  that  if  he  tender  a  ring,  &c.  to  the  said  W.  declaring  hir  intent 
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to  b«  to  revoke;  for  it  is  pereonaL  Dub.  for  the  court  was  divided 
Latch,  95.     Jon.  134.     Ace.  1  Vent.  199.     3  RoU  393. 

But  if  the  power  be  to  revoke  upon  tender  of  a  gold  ring«  k^.  and  he, 
who  has  the  power,  is  attainted  of  treason,  the  king  may  make  the  tender. 
R.  7  Co.  13. 

And  the  king  may  depute  others  by  letters  patent  to  make  the  tender. 
7  Co.  12.  a. 

And  ttieir  tender  and  certiftc^te  to  the  exchequer  is  sufficient  without  of- 
fice.    B.  7  Co.  14.  b. 

And  immediately  upon  the  tender;  the  uses  are  determined  and  null.  7 
Co.  14.  b. 

Yet  the  tender  must  be  in  the  life-time  of  the  person  attainted.  1  Vent. 
139. 

So,  if  the  power  recites,  that  he  being  apprehensive  that  cestuique  use 
may  be  prodiga),  &c.  and  therefore  he  will  keep  jthe  reins  ii^  hii  own  hands, 
and  intends,  if  be  offers  a  ring  with  an  intent  to  revoke,  &c.  the  uses  shall 
be  revoked,  if  be  is  attaint,  &c.  the  king  may  make  tencter  of  the  ring,  and 
tiiereby  revoke  ;  for  the  rojcit^i  is  only  a  flourish,  and  the  tender  is  tbeliub- 
stance.     R.  7  Co.  13^ 

(L  6.)  When  a  power  of  revocation  will  be  extinguished  or 

destroyed* 

If  a  man  who  has  a  power  of  revocation,  before  execution  of  his  power, 
makes  a  feoffment,  levies  a  fine,  or  sgffers  a  recovery  ofthe  land,  it  destroys 
«nd  extinguishes  his  power.  Co.  L.  237.  iji.  S.  1  Co.  112.  R.  1  Co. 
1 74.    Vide  Poiar,  (D— E).-^Ante,  (Li.) 

And  his  power  of  revocation,  as  well  as  of  lio^iting  new  uses,  will  be  ex- 
tinct,    ft.  iCo.  113^ 

So,  if  he  levies  a  fine,  and  afterwards  by  deed,  with  all  the  circumstances 
of  the  power,  declares  the  uses  of  the  fine,  the  power  is  j^xtiact  j  for  the 
power  cannot  be  reviv/ed  by  a  subsequent  deed,  which  was  extinguished  by 
the  fine  before.  Adm.  1  Vent.  280.  R.  per  tbiee  J.  Withens  cent. 
1  Vent.  363^  371.  But  this  judgment  was  afterwards  reversed  by  six  J« 
against  two  in  error,  Carth.  23. 

£*jSo,  if  he  makes  a  lease  fof  life  or  other  estate  of  freehold,  this  suspends 
the  power,  so  that  be  c^innot  revoke  during  tl^  life.  R.  2  Rol.  263.  I.  40. 
per  one  J.,  but  dub.  by  another,  if  the  power  was  not  extinguished.  1 
Vicnt.  4?. 

So,  if  he  makes  a  .lease  for  years,  and  Leviea  a  fine  for  confirmation  of  the 
lease,  this  suspends  the  power  during  the  years.     Mo.  618.  (Vide  infra.) 

If  he  makes  a  lease  for  years,  and  the  lessee  attorns^  and  he  a  monjlh  after 
grants  the  reversion  to  the  lessee,  it  will  be  ^  revocation  ;  for  though  the 
lease  suspends  his  power,  the  grant  ofthe.  reversion  does  not  enure  as  a 
grant,  but  as  a  declaration  of  a  new  use.     R.  Jon.  393. 

So,  if  he  releases  his  power  to  him  who  has  an  estate  in  the  land,  in  pos- 
session, reversion,  or  remainder,  the  power  is  extinguished,  and  the  estate 
defeasible  by  the  power  is  made  absolute.     R.  1  Co.  1 13.  a.  174.  a. 

Though  the  power  be  future,  viz.  to  revoke  ader  the  death  of  B.  without 
issue.     Semb.    1  Co.  1 1 3.  b. 

So,  a  defeasance  by  the  parties  to  the  s^me  deed  may  annul  the  power. 
R.  1  Co,  113.  a. 

But  if  a  man  has  no  interest  i^i  the  land,  nor  will  have  bv  cessor  of  the  es- 
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tale,  his  fine  or  feoffment,  being  collateral  to  tlie  land,  docs  not  exi«Dgu)6b 
his  power  5  as,  if  A.  upon  a  feoffment  reserves  a  power  to  B.  tq  make  a 
revocation,  &c.  a  fine  or  feoffment  of  the  land  by  B.  does  not  extinguisb  his 
power*     Co.  L.  237.  a.     1  Co*  174. 

Nor,  his  release.      1   Co.  174.  a. 

If  A.  covenants  to  stand  seised  to  the  use  of  the  heirs  male  of  his  body 
by  a  second  wife,  and  dies,  a  fine  or  recovery  by  his  son  and  heir  by  the 
first  venter  does  not  destroy  the  power  of  revocation  or  tbe  contiogent  ones. 
Adm.  2  Lev.  75. 

So,  if  a  man  who  has  power  of  revocation,  levies  a  fine,  or  makes  a 
feoffment  of  part  of  a  land,  it  extinguishes  his  power  only  for  that  part.  R. 
1  Co.  174.     Co.  L.  237.  a. 

But  if  a  man,  who  has  a  power  of  revocation,  makes  a  lease  for  years 
pursuant  to  a  power  in  the  same  conveyance,  this  does  not  suspend  his  pow- 
er of  revocation  as  to  the  reversion.  R.  Mo.  788.  '  Jon»  393.^1  RoU  473. 
1.  10. 

So,  if  he  makes  a  lease  for  years  not  in  pursuance  of  a  power.  Mo«  614. 
Per4Vaimsley.  Mo.  6i8.  Dub.  Mo.  788.  R.  2  Rol.  263«  U  30.  Cro. 
Car.  472.     Jon.  393. 

So,  if  the  power  be  to  make  another  estate  in  fee  or  tail,  a  covenant  to 
stand  seised  to  the  use  of  his  wife  for  her  life,  does  not  alter  his:  power.  R. 
iCh.  R.  113. 

.  So,  if  a  man,  having  an  estate  for  life,  with  a  power  of  revocation,  by  deed 
covenants  to  levy  a  fine  to  such  uses,  and  afterwards  levies  a  fine  accordiif  • 
]y,  this  does  not  extinguish  his  power,  and  tbe  whole  makes  but  one  convey- 
ance.     R.  1  Vent.  279.     Ray.  239.     2  Lev.  149.    Skin.  35^  184. 

(^Wherever  it  appears  that  a  satisfied  term  is  still  outstanding,  and  not  as- 
signed to  the  owner  of  the  inheritance,  he  cannot  sue  at  law  for  tbe  premises 
by  ejectment  or  otherwise.     7  T.  R.  43.] 

[A  satisfied  trust  shall  be  taken  to  be  a  trust  for  the  benefit  of  the  heir  at 
law.  ^  1  T.  R.  760.] 

[*](M)  WHAT  USES  ARE  SUPPRESSED  AS  SUPERSTITIOUS. 

By  the  st.  23  H.  8. 10.  (which  was  the  first  statute  against  supentitioiis 
uses)  all  feoffments,  &c.  to  the  use  of  parish  churches,  &c.  to  have  perpet- 
ual obits,  or  find  a  priest,  &c.  are  within  the  mischief  of  alienation  in  mort- 
main, and  therefore  all  such  or  like  uses  above  twenty  years  shall  be  void. 

By  the  St.  I  Ed.  6.  14.  all  lands,  rents,  &c«  to  find  stipendiary  prieati, 
&c.  or  for  maintenance  of  anniversary  obits,  or  like  purposes,  or  any  iight^ 
lamp  in  church,  &c.  shall  be  vested  in  the  king  ;  and  if  but  part  of  the  is- 
sues go  to  maintain  such  anniversary  obit,  lamp,  &c.  the  king  shall  havetbe 
same  in  the  nature  of  a  rent-charge,  Aic. 

Lands  in  tail,  or  for  life,  for  sucn  superstitious  use,  are  within  the  statute, 
as  well  as  estates  in  fee  or  for  years,  which  only  are  mentioned.  R.  4  Co. 
IOC.  b.     Godb.  309. 

So,  lands  given  to  a  wife,  &c.  for  such  intent,  and  it  will  not  be  intended 
in  consideration  of  blood,  &c.     R.  4  Co.  105. 

So,  land  given  to  a  son,  upon  condition,  that  if  he  does  not  find,  &c.  the 
feoffor  may  enter,  though  it  is  not  said,  to  the  intent  to  find.  R.  4  Co.  107.  a. 

So,  if  land  is  given  to  a  parson  and  his  successor  to  find,  and  he  leases  for 
life,  and  with  the  rent  finds,  &c.  till  the  st.  I  Ed.  6.  made,  the  king  or  his 
paionlee  may  enter.     R,  Dy.  337.  b.         ^ 
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So,  if  landbe  giveD,  tbatprajers  be  made  for  the  soul  of  the  deceased,  it 
will  be  within  the  statute,  «?hich  sajs,  or  like  uses.  R.  4  Co.  112,  113* 
iRoL  417. 

Though  the  prajers  are  to  be  made  in  Drapers^  Hall,  &c.  and  not  in  a 
church  orchapeL     4 Co.  II 4. a. 

Or,  bj  the  prisoners  in  Newgate,  upon  the  anniversary  of  his  deaths 
4  Co.  116.  a. 

Or,  for  maintaining  a  popish  priest.     2  Vern.  266. 
If  land  of  20/.  per  arm.  is  given  to  the  intent  to  find  a   priest,  &c«  the 
whole  shall  go  to  the  king,  t^ugh  only   10/.  is  to  be  paid  to  the  priest.  R. 
4  Co.  109,  lit),  b-  113.  b.  115.  b.     B.  Mo.  131.  264. 

So,  if  it  be  given  to  find  *V^»eat,  and  for  twenty  poor  men,  without  ascer* 
taining  how  much  shaM  Oe  to  one,  iiow  much  to  the  other.  R«  4  Co.  1 1 1. 
113.  a.  b. 

Though  10/.  was  usually  paid  to  the  priest,  and  10/.  to  the  poor.  R.  4 
Co.  1 1 1  •  a.  1 1 3.  b.     R.  Mo.  264. 

So,  if  it  he  given,  with  10/.  to  find  a  priest,  and  with  the  residue  to  supply 
an  use  depending  thereon  ;  as,  tlie  finding  vefitmeats,  saying  mass,  &c.  R. 
4  Co.  112.  114.  a.     R.  Mo.  129.     4  Co.  116.     Latch,  38. 

So,  if  it  be  given  to  find  so  much  for  one  use,  and  so  much  for  another 
(where  all  are  superstitious),  in  wliatever  manner  it  is  limited.  R.  4Co. 
112.  a. 

Or,  given  to  find  a  priest,  and  that  he  shall  find  a  grammar-school,  and  for 
it  shall  have  10/.  for  his  salary  ;  for  the  good  use  is  derived  out  of  the  super- 
fititious  use.     R.  4  Co.  1 1 3.  a. 

If  given  to  find  a  priest,  who  shall  have  6/.  per  ann.,  and  what  remains 
to  the  r^p«ir  of  the  church  ;  for  the  superstitious  use  is  certain,  the  good 
use  uncertain.     R.  Cro.  Car.  249.  456. 

f*]But  if  land  of  20/.  per  ann.  be  given  to  the  intent  that  the  feoffees  pay 
lOi.  to  a  priest,  only  the  10/.  is  given  to  the  kii\g.  R.  4  Co.  1 10.  b.  1 1 3.  b* 
H.  Mo.  694. 

Or,  if  it  be  given  to  find  a  priest,  and  that  he  shall  have  only  10/« 
per  ann.,  and  the  rest  shall  be  for  the  poor.  R.  4  Co.  110.  b.  R.  Mo« 
131. 

Or,  given  to  raise  10/.  for  a  priest,  and  to  find  vestments,  &c.  though  it 
does  not  ascertain  how  much  shall  be  for  that  purpose.  R«  <4  Co.  109.  b. 
Mo.  131. 

Or,  Black  Acre  be  given  for  an  obii^  and  White  Acre  for  the  obit  and 
poor;  proviso,  that  if  Black  Acre  does  not  raise  10/.  for  the  obit^  it  shall  be 
supplied  from  White  Acre.     R.  Cro.  Car.  249. 

So,  if  by  express  words  or  implication,  it  appears  that  the  residue  was 
intended  for  the  devisee.     R.  4  Co.  116.  b. 

So,  if  the  whole  land  was  intended  for  a  superstitious  use,  but  Only  a  part 
was  conveyed  for  that4)urpose,  that  part  only  shall  go  to  the  king,  though  the 
whole  was  employed  for  that  purpose.     R.  4  Co.  1 16. 

So,  if  land  is  charged  with  a  rent  of  20/.  to  find  a  priest,  &c.  the  rent  on* 
ly  shall  go  to  the  king.     R.  4  Co.  110.  b.  1 16.  b. 

So,  if  money  be  devised  to  a  dean  and  chapter  to  find  a  chantry,  and  they 
oblige  themselves  to  do  it,  and  afterwards  purchase  land,  and  employ  the 
profits  for  a  priest,  obit^  ^c. ;  but  there  is  no  settlement  for  such  purpose ; 
they  are  not  given  to  the  king.     R.  2  Cro.  51. 

If  land  was  given  to  find  an  ob'U^  (&c.  but  none  was  found  within  five  yean 
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before  the  statute  of  1  Ed.  6.  the  land  was  not  j^iven  to  tlie  king.  Oy»  368. 
4  Co.  114,  115. 

So,  uses  limited  since  that  statute  are  not  thereby  given  to  the  king.  Per 
Holt,  M.  4  W.  &  M.  1  Sal.  163. 

So,  chantries  in  reputation,  without  colour  of  legal  foundation,  arc  not 
given  to  the  king.     R.  4  Co.  107.  b.  108.  b.     3  Cro.  51. 

Otherwise,  if  there  was  colour  of  a  good  foundation,  though  it  be  defec- 
five.     R.  4  Co.  108.  a. 

So,  a  devise  upon  a  trust  for  a  superstitious  use,  though  it  is  void  ;  yet  it 
does  not  result  to  the  heir,  or  to  the  king,  but  it  shall  be  applied  to  a  good 
use.     R.  1  Sal.  163.     2  Vern.  20^ 

As,  if  it  be  for  independent  lectures.     2  Vera,  267. 

Or,  for  presbyters  to  promote  the  discipline  of  Ui«,c.burch  of  EngtaDd  in 
Scotland.     R.  2  Vern.  266. 

(N)  CHARITABLE  USES. 
(N  1.)  What  are. — ^Relief  of  the  poor. 

But  charitable  uses  were  not  given  to  the  king,  nor  suppressed  by  the  st. 
23  H.  8.  10.,  nor  by  the  st.  25  H.  8.  26  H.  8.  or  28  H.  8.  which  take 
away  the  authority  of  the  pope,  nor  by  the  st.  27  H.  8.  31  H.  8.  37  H.  8. 
or  1  Ed.  6.  14.  which  suppress  abbies,  chantries,  &c.  R.  1  Co.  24.  Por- 
ter, R.  4  Co.  111.  a. 

And  therefore,  by  the  at.  43  El.  4.  commissioners  may  be  to  inqaiiv  of 
and  redress  the  misemployment,  Sic.  of  lands,  goods,  &c.  given  for  the  char* 
itable  and  godly  uses  therein  rehearsed. 

And  in  the  same  statute  it  is  allowed,  for  a  good  and  charitable  ««e,  [*]if 
lands,  goods,  &c.  are  given,  &c.  for  the  relief  of  aged,  impotent,  and  fQt 
people.     1  Co.  24.  a. 

So,  if  the  gift  be  to  the  poor  of  such  a  parish,  without-saying,  that  they 
are  aged  or  impotent;  for  poverty  of  itself  is  sufficient.    Duke,  132. 

Or,  to  such  an  hospital.     Ibid. 

Or,  to  all  not  assessed  to  the  subsidy  ;  for  they  are  poor.      Ibid. 

So,  in  whatever  manner  the  relief  be ;  as,  if  it  be  to  provide  bows  and  ar- 
rows for  the  children  of  the  poor ;  for  it  is  an  easement  to  the  parent,  who 
ought  to  find  them.     Ibid. 

For  erecting  cottages  for  the  poor,  with  four  acres  of  land  to  each.     Ibid. 

For  making  conduits  to  alms-houses.     Ibid. 

For  building  an  house  in  which  i\iej  may  take  alms.     Ibid. 

Or,  maintaining  a  common  laundress  in  an  hospital,  &c.     Duke,  132; 

Or,  a  chaplain  for  prayers,  &c.     Ibid. 

So,  for  providing  arms  for  their  defence.     Ibid. 

Or,  increase  of  diet  upon  festivals,  &c.     Duke,  133. 

But  it  shall  not  be  allowed  for  a  good  use,  if  it  be  forrelief  of  all  the  aged 
and  impotent  in  such  a  parish ;  for  that  comprehends  the  rich  as  well  as  the 
poor.     Duke,  132. 

Or,  to  the  poor  in  general.     Ibid. 

Or,  to  the  religious,  when  the  time  permits,  and  the  interim  for  the  poor, 
Duke,  133.  ^ 

So,  if  it  be  for  weapons  for  the  poor :  for  they  are  not  necessary.     Duke^ 

For  putting  up  seats  for  bogging  ;  for  it  is  unlawful.    Duke,  1 33. 
[*593J 
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Yet  the  chancery  may  settle  such  uses  as  the. commissioners,  by  thest*  43 
EL  cannot.  R.  2  Lev.  167. 

[If  one  grants  a  rent-charge  of  20/.  per  ann.  for  a  charity,  toward  the  sup* 
port  of  poor  old  men,  and  then  grants  the  lands,  Sic*  to  A.  and  his  heirs,  the 
heir  of  the  grantor  of  the  charity,  and  not  the  grantee  of  the  lands  shall  nom- 
inate the  old  men.     3  P.  W.  1 45.] 

(N  2.)  Soldiers  or  mariners  disabled. 

So,  by  the  st,  43  Eliz.  it  is  rehearsed,  and  will  he  allowed  for  good,  if  the 
gift  he  for  the  maintenance  of  sick  and  maimed  soldiers  and  mariners.  I 
Co.  26.  a. 

So,  if  they  are  sick  or  maimed,  in  the  disjunctive.     Duke,  1 34. 

If  he  served  as  an  officer  or  common  soldier,  priest  or  volunteer.  Duk^i 
133. 

As,  a  servanti  victualler,  artificer,  pilot.  Sic*  in  a  merchant's  or  king's  ship. 
Duke,  1 33. 

Though  the  soldier  or  mariner  be  an  alien.     Ibid. 

But  the  statute  does  not  extend  to  soldiers  beyond  the  time  of  their  sick- 
ness.    Duke,  134. 

To  the  wife,  issue,  or  servants  of  a  disabled  soldier  or  mariner*  Duke. 
133. 

To  bargemen,  wherrymen,  owners  of,  or  passengers  in,  a  ship.  Duke, 
133. 

Nor  victuallers,  &c.  who  voluntarily  attend  the  army.     Ibid. 
r*]If  be  be  maimed  in  a  foreign  ship  or  service.     Ibid. 
Or,  by  way  of  punishment  for  an  onence.     Duke,  1 34. 

(N3,)  Schools. 

So,  if  a  gift  be  for  schools  of  learning,  free-schools,  or  scholars  in  the  uni- 
versity.    1  Co.  36.  a. 

Schools  for  writing,  languages^  music,  mathematics,  &c.  for  they  are 
schools  of  learning. 

If  it  be  for  furniture,  &c.  of  the  house,  &c.  provision  for  the  master,  ush- 
er,&c.    Duke,  134. 

But  the  statute  does  not  eit^nJ  to  schools  for  dancing,  fencing,  &c.    Ibid. 

Or,  for  inotructiQg  in  the  catechism  ;  for  this  is  a  matter  of  religion.     Ibid. 

Or,  such  as  are  not  free-schools.     S  Vern.  387. 

Nor,  to  a  gift  for  scholars  in  any  other  place  thanOxford  and  Cambridge  ; 
as,  in  the  college  of  physicians.     Duke,  1 34. 

Or,  in  Oxford,  Cambridge,  ojr  elsewber^j  at  the  di9cretion  of  the  feofTees. 
Ibid. 

(N4.)  Bridges,  &c. 

So,  if  a  gift  be  for  repair  of  bridges,  ports,  havens,  causeways,  churches, 
Bea-banks,  and  highways.     1  Co.  3G.  a* 

And  such  gift  will  be  good,  though  another  be  bound  by  covenant  or  pre* 

flcription  to  repair. 

If  the  gift  be  for  the  repairing  of  a  common  pond  or  watering-place.  Duke, 

135. 

For  lights  to  direct  ships  to  the  haven.    Ibid; 
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(N5.)  Orphans. 

So,  if  a  gift  be  for  preferment  &nd  education  of  orphans.     Duke,  tSS. 

Or,  of  a  baBtard  ;  for  he  ba^s  no  parent.     Ibid. 

So,  if  It  be  for  horses  fo  instruct  orphans,  who  hold  in  chivalry,  to  ride. 
Duke,  136. 

And  a  woman  continues  an  orphan,  though  roarriedy  till  age  of  conaent. 
Duke,  135. 

But  a  servant  or  apprentice  is  no  orphan ;  for  his  naaater  it  in  loco  partntis. 
Ibid. 

(N  6.)  House  of  correction. 

So,  ifa  gift  be  for  the  relief,  stock,  or  maintenance  of  a  bouse  of  correctioD. 
1  Co.  26.  a. 
Or,  for  building  a  house  of  correction.    Duke,  136. 

(N  7.)  Poor  virgms. 

So,  ifa  gifl  be  for  the  marriage  of  poor  maids.     1  Co.  S6.  a.     Cro.  Car. 

Or,  for  a  wedding  dinner,  or  apparel  for  them.     Duke,   136. 

And  it  shall  be  allowed  to  such  as  are  poor,  though  they  have  wealthy  re- 
lations. 'Ibid. 

But  not  to  those  who  have  rich  parents,  or  legacies.     Ibid. 

Or,  marry  against  their  parents'  consent.     Ibid. 

r*]Orj  are  incontinent.     Ibid. 

So,  provision  for  a  wedding-ring  for  a  poor  virgin  will  not  be  a  good  use; 
for  the  husband  ought  to  provide  it.     Ibid. 

(N  8.)  Decayed  tradesmen* 

So,  ifa  gift  be  for  the  support  of  tradesmen,  handicraftsmen,  and  persons 
decayed.     Duke,  136. 

As,  if  they  become  decoyed  by  negligence,  fire,  fraud  of  servants,  Ac. 
Ibid. 

Bankrupts  in  custody  after  submission  to  the  laws.     Ibid. 

But  the  statute  does  not  extend. to  tradesman  8«l  up  above  6v^  years.. 
Ibid.  ^ 

Nor,  to  bankrupts  who  abscond.     Ibid. 

Or,  persons  in  decay  by  suretyship,  &c.     Ibid. 

(N  9.)  Prisoners  and  captives. 

So,  if  it  be  for  relief  or  redemption  of  prisoners  or  captives.  Cro.  Car. 
525. 

As  Christians  captive  to  the  Turks.     Duke,  13G. 

Persons  in  execution,  or  upon  prcemumre.     lb\d. 

But  the  statute  does  not  extend  to  persons  captive  to  a  christian  prince  m 
war.     Ibid. 

To  persons  in  prison  for  contempt.     Ibid. 

I?or,  to  the  wife  or  issue  of  a  prisoner.     Duke,  137. 

(N  10.)  Aid  of  poor  inhabitants^  &c. 

SoJf  a  gift  be  for  the  aid  and  ease  of  poor  inhabitants,  iq  payment  of 
fifteenths,  setting  out  soldiers,  or  other  taxes.     1  Co.  26,  a« 
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S0|  if  it  be  to  make  hue  and  crj,  watch  and  ward,  ftc.    Duke,  137* 

-^^         Other  charities  not  superstitious* 

Bat  the  statate  does  not  extend  to  a  gift  for  discbarge  of  subsidies ;  for 
thej  are  not  paid  by  tbe  poor.     Duke,  137, 

Nor,  for  discharging  fines  for  escape,  robbery,  &c.     Ibid. 

So,  if  a  gift  be  for  the  provision  of  a  preacher,  &c.  it  will  be  a  charitable 
use  within  the  equity  of  the  statute.     K.  Poph.  139.  Duke,  32.  V09. 

So  a  gift  for  the  maintenance  of  a  chaplain  or  priest  for  divioe  service  will 
be  a  charitable  use,  and  in  the  direction  of  Chancery,  though  not  within  the 
power  of  the  commissioners.     Duke,  109.     2  Ler.  167. 

So,  a  gift  for  a  lecture  or  sermon.     2  Ca.  Ch.  1 8. 

For  sixty  ejected  ministers.  R.  per  commissioners  1 689,  and  decree  cont* 
reversed.     1  Ver.  249,  250.     2  Ver.  105. 

[A  grant  upon  condition  to  repair  a  vault  and  tomb,  and  permit  the  same 
to  be  used  as  a  familyvault  for  the  grantor  and  any  of  her  family,  is,  as  far 
as  concerns  tlie  grantur^s  own  interest,  not  a  charitable  use ;  as  far  as  con* 
cerns  her  family,  it  is.     3  M.  &  S.  407.     2  Mars.  61 .     6  Taunt.  359.1 

[Devise  to  A.  for  life,  on  condition  that  he  convey  the  premises  forthwith 
to  trustees  for  the  use  of  a  religious  house,  of  which  he  is  the  preacher,  to 
take  place  at  his  death  ;  the  testator  expecting  that  he  would  do  every 
thing  for  carrying  on  the  work  of  God  in  the  said  religious  house,  both  in  his 
life-time  and  after  his  decease.  Held,  that  the  life  [*]estate  to  A.  was  not 
a  devise  to  a  charitable  use.  and  therefore  not  void  under  st.  9  Geo.  2.  c. 
36.  though  the  subsequent  devise  was.     4  T.  R.  264.] 

(Nil.)  What  shall  be  a  good  appointment  to  a  charitable  use. 

If  lands  or  goods  are  given,  limited,  appointed,  or  assigned  to  a  charitable 
use,  it  is  sufficient,  tbou^  it  be  not  pursuant,  in  all  respects,  to  the  direction 
of  the  law  ;  as,  if  the  gift  be  to  persons  not  capable  by  law  to  take  ;  as,  if 
land  be  devised  to  the  churchwardens  of  D.,  though  they  cannot  take  lands 
Duke,  n  5.  1 39.     Vide  Chancery,  (2  N  2.) 

*Or,  to  the  parishioners  of  D.  or  the  parish  of  D.     Duke,  1 39,  1 40. 

Or,  parson  and  churchwardens  to  sell.     Duke,  81. 

Or,  parson  and  bis  successors,  though  he  is  no  corporation.     Duke,  1 39. 

So,  if  it  be  to  the  poor  of  an  hospital,  though  they  are  not  incorporated. 
Duke,  81.  115. 

So,  if  10/.  per  ann.  be  given  for  a  sermon  in  A.  without  saying  to  whom. 
R.  2  Ca.  Ch.  1 8. 

So,  if  it  be  to  a  corporation,  which  is  misnamed.     R.  Ca.  Ch.  267. 

Or  to  a  corporation  to  the  use  of  another  ;  though  a  corporation  cannot 
be  seised  to  an  use.     Duke,  81.  138. 

To  an  idiot,  feme-covert,  bankrupt,  recusant,  &c.     Duke,  138. 

To  such  charitable  uses  as  he  had  by  writing  directed,  and  no  such  writ- 
ing ts  found,  it  will  be  a  good  appointment,  and  the  king  may  direct  the  ap« 
plication  upon  a  bill  in  equity.     R.  1  Ver.  225. 

So,  if  he  gives  the  surplus  of  his  estate  for  the. good  of  poor  people 
for  ever,  without  saying  whom.     1   Ver.  225* 

So,  ?f  a  gift  or  appointment  be  made  to  a  charitable  use  by  an  im- 
proper conveyance ;  as,  if  land  was  devised  before  the  st.  32  &  34  H* 
8«  though  not  devisable  by  custom.     Per  two  J.  Mo.  889. 
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Tf  ft  rent  be  reserved  to  A.  for  the  use  of  the  poor,  though  A.  is  a 
stranger.     Duke,  140. 

If  a  copyhold  be  given  to  the  use  of  the  poor,  &c.  though  there  is  no 
surrender.     R.  Mo.  890.     Ray.  249.     2  Ver.  454. 

If  a  devise  was  by  a  feme  covert,  of  goods,  which  she  has  as  administra- 
trix ;  for  an  administrator  had  the  goods  to  dispose  in  pio9  usus.  R.  Mo. 
882.     2  Ver.  454. 

So,  if  by  voluntary  agreement  between  mariners  4d.  a  month  be  allowed 
out  of  their  wages  for  maimed  mariners,  it  will  be  a  good  limitation  within 
the  statute.     R.  Mo.  889. 

If  a  term  be  devised  to  A.  for  life,  remainder  to  charitable  uses,  thoo^ 
there  can  be  no  remainder  of  a  term.     Duke,  1 40. 

If  a  devi^  be  by  tenant  in  tail  before  a  recovery  suffered.  .Ray.  249*  Rf 
9  Ver.  453.     Vide  Chancery,  (2  N  2—4  S  2.) 

So,  it  will  be  good  against  him  in  remainder.     R.  in  Chanc.  2  Ver.  755. 

So,  if  a  woman  settles  land  with  a  power  of  revocation,  and  |^ves  instroc- 
tions  in  writing  for  a  settlement  to  charitable  uses,  butties  before  the  settl^' 
roent,  it  shall  be  a  good  appointment,  though  no  revocation.     Eq.  Ca.  138. 

[*]But  a  disposition  to  a  charitable  use  by  him,  who  has  not  aWlity  to 
grant,  shall  not  be  decreed  ;  as,  by  an  idiot,  lunatic,  &c.     Duke,  114. 138. 

By  an  infant,  feme-covert,  &c.     3  Ch.  R.  152.     Duke,  138. 

By  a  bankrupt.     Duke,  138. 

So,  if  a  daughter  gives  lands  to  a  charitable  use,  which  she  has  bj  de- 
scent, if  there  wfifi  no  trust  in  her  father  so  to  dispose,  an  after-born  bod 
may  avoid  it.     Duke,  138. 

So,  a  devise  to  a  charitable  use  by  a  tenant  in  capite  will  be  void  tor  t 
third  part.     R.  Ray.  249.     R.  Cro.  Car.  525.     Cont.  2  Ver.  454. 

So,  a  devise  by  a  nuncupative  will,  will  be  void  ;  for  the*  st.  29  Car.  2. 
has  repealed  the  st.  43  El.  4.  pro  tanto.     R.  1  Sal.  102.     £q.  Ca.  44. 

Though  made  before  the  st.  29  Car.  2.  if  the  testator  died  after.  1  SaL 
163.     Semb.   3  Ch.  R.  1 53. 

So,  a  devise  by  a  will,  not  executed  in  the  presence  of  three  witnesses, 
since  the  st.  29  Car.  2.  will  be  void,  though  it  be  to  charitable  uses.  R*^ 
Ver.  598.  ' 

[There  must  be  a  will  duly  executed  to  create  a  charitable  use,  aw 
Chancery  will  not  set  up  a  trust  for  a  charity  without  a  declaration  m 
writing  ;  for  charitable  uses  are  within  both  the  clauses  of  the  statute  ot 
frauds,  the  clause  of  devises,  and  the  clause  of  declarations  of  trust.  3 
Atk.  141.] 

So,  a  devise  that  land  shall  be  sold  for  payment  of  legacies,  the  ^'*^^ 
to  charitable  uses,  is  not  a  disposition  of  the  land  itself.     R.  Cro.  Car.  596. 

So,  a  devise  with  remainder  to  charitable  uses,  with  intent  to  create  a 
perpetuity,  shall  not  be  decreed.     1  Ver.  161,  162. 

[Dispositions  of  lands  and  for  charitable  uses,  when  and  bow  to  be  made. 
9  G.  2.  c.  36.  infra,  (N  13.)] 

[The  statute  of  mortmain  9  Geo.  2.  c.  36.  requires  that  the  grant  shall 
efiect  in  possession.  A  grant  which  by  the  terms  thereof  takes  the  eA^ 
in  possession  satisfies  the  act,  though,  in  point  of  fact,  the  grantor  renstQi 
in  the  receipt  of  the  rents  a ud  profits  till  his  death,  unless  his  remaioiDg^ 
possession  was  a  tacit  condition  when  the  grant  was  executed.  3  M.  &  S* 
407J 

^The mortmain  act,  9  Geo.  2.  c.  36.  requires  the  grant  to.be  witbost 
any  reservation,  trust,  condition,  or  limitation  for  the  benefit  of  the  donor 
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or  person  claiming  under  him  ;  otherwise  the  grant  is  void.  The  object 
of  the  statute  was  to  prevent  a  reservation,  under  colour  of  a  charitable 
use,  of  some  substantial  benefit  to  the  donor  himself;  and  therefore,  held 
that  a  grant  upon  condition  to  repair  a  tomb,  and  permit  the  same  to  be 
used  by  grantor  and  family,  and  in  default,  then  over  to  other  trustees,  was 
not  touched  by  the  act ;  the  reservation  was  only  in  furtherance  of  the 
trust.     3  M.  &  S.  407.] 

[A.  conveys  a  farm,  with  a  meeting-house  and  burial  ground,  vault  and 
tomb  thereon,  to  B.  and  C.  in  trust,  as  to  the  meeting-house  and  burial 
ground,  to  permit  a  society  of  quakers  to  use  the  same  as  long  as  they 
should  pay  the  rent  of  2L_\0s^  and  keep  them  in  repair  ;  and  after  the  de- 
termination of  that  estate  as  to  the  meeting-house  and  burial  ground,  and 
from  the  exe(;ution  of  the  conveyance  as  to  all  the  other  property,  and  dur- 
ing the  continuance  of  the  said  estate  as  to  the  rent  [*]to  B.,  in  trust  to 
keep  the  vault  and  tomb  in  repair,  and  to  permit  them  to  housed  for  the 
interment  of  A.  and  her  family  ;  and  after  the  determination  of  that  estate 
to  C,  his  heirs,  and  assigns  for  ever,  provided  that  the  said  society  might 
take  part  of  the  farm  to  build  a  new  meeting-house,  if  necessary.  Held, 
that  though  the  grant  of  the  meeting-house  and  burial  ground  was  void  by 
the  statute  of  mortmain,  9  Geo.  2.  c.  36.,  yet  that  the  deed  of  conveyance 

w«a   ijut   ilraivftrnr  wliolty  roid.      3.   That  the  limitation  of  the   vault  and 

tomb  was  not  a  charitable  use.  And  therefore  and  because,  3.  No  part  of 
the  land  could  be  taken  for  the  purpose  of  building  a  new  meeting-house, 
(the  grant  of  the  present  meeting-house  having  been  determined  to  be  void) 
the  conveyance  of  all,  except  the  meeting-house  and  burial  ground,  was 
good.     3  Mars.  61,     6  Taunt.  359.     3  M.  &  S.  407.] 

(N  12.)  How  expounded. 

A  gift  or  appointment  to  a  charitable  use  shall  be  liberally  expounded  ; 
and  therefore,  where  land  of  such  a  value  is  devised,  the  whole  shall  be 
employed,  though  the  value  is  improved.     Vide  Chancery,  (2  N  1,  &c.) 

If  a  manor  is  charged  with  1000/.  to  put  out  apprentices  in  such  parish 
«3  bis  executors  shall  appoint,  though- the  1000/.  is  paid  to  the  executor  of 
the  doDor,  the  manor  is  not  discharged  till  it  is  vested  in  trustees  for  the  in- 
tended charity.     R.  Ch.  R.  187. 

[If  there  be  a  devise  of  the  whole  profits  of  an  estate  to  charities,  the 
charities  shall  have  the  increased  rents.     Ambler,  1 90.] 

[If  there  be  a  devise  to  pay  debts  and  annuities,  to  build  a  house  for  six 

Eoor  people,  and  to  pay  them  25..6(i.  a  week  each,  after  debts  paid  ;  if  there 
e  a  saving  and  increase  of  rents,  they  shall  go  to  the  charity.     Id.  201.] 

[A  devise  to  establish  a  Jesuba  to  instruct  in  the  Jewish  religion,  was  held 
not  to  be  supportable  in  that  mode,  but  good  as  a  charity,  to  be  disposed  of 
by  the  crown.     Ibid.  328.] 

[If  a  legacy  be  given  to  the  poor  inhabitants  of  St.  Leonard,  Shoreditch, 
it  shall  go  to  the  poor  not  receiving  alms.     Id.  423.] 

[If  a  l^acy  be  given  to  the  poor,  and  it  appears  that  the  testator  was  a 
French  refugee,  the  court  will  direct  it  to  be  given  to  poor  refugees.    Ibid.] 

[A  devise  being  given  in  augmentation  of  the  charitable  collection  for 
poor  dissenting  ministers  living  in  any  counties  in  England,  and  it  being 
proved  that  there  wer^  three  distinct  societies  of  dissenters  ;Mt  was  held 
that  the  devise  was  good,  and  should  go  to  the  poor  ministers  of  each.  Id. 
524.1 

rii  there  be  a  devise  of  a  residue  in  trust  for  charitable  uses,  without 
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ftpecifying  any,  the  bequest  is  good,  and  the  crown  maj  appoint  the  usee. 
Jd.712.] 

(N  13.)  By  whom  the  appointment  may  be. 

Every  one  having  ability  to  make  a  grant  or  devise,  may  appoint  to  char- 
itable u»es«     Vide  ante,  (N  11.) 

So,  where  an  intestate  had  bona  nolabilta^  adlcr  administration  granted 
and  an  inventory  exhibited,  upon  citation  of  the  administrator,  the  judge 
of  the  ecclesiastical  court  might  direct  a  particular  sum,  according  ['^jto  Ae 
circumstances  of  the  estate,  to  such  charitable  uses  in  particular  as  he 
pleased.     4  Inst*  336. 

And  this  was  to  be  done  by  public  act  of  the  court  without  fee,  and 
then  the  administrator  was  bound  to  do  it.     Ibid. 

[(Nl3.)  How  appointed.] 

[By  St.  9  Geo.  2.  c.  36.  after  June  24th  1736,  no  appointment  sball  be 
made  of  any  manors,  lands,  tenements,  rents,  adyowsons,  or  other  heredita- 
ments, corporeal  or  incorporeal,  nor  of  any  sum  of  money,  goods,  cbatteb, 
stocks  in  the  public  funds,  securities  for  money,  or  any  other  personal  e«- 
fate  whatever,  to  be  laid  out  in  the  purchase  of  anj  lands,  tenements,  or  her- 
editaments, to  any  person,  body  pollxic,  or  corporate,  oVdffierwlsc  latiiut; 
or  for  the  benefit  of  any  charitable  uses  whatever ;  unless  in  the  caseoflaDdif 
8cc.  and  personal  estate,  (except  stock  in  the  public  funds,)  such  appoiiitoeat 
be  by  deed  indented,  sealed,  and  delivered  in  the  presence  of  twoormoie 
creditable  witnesses,  .twelve  calendar  months  at  least  before  the  death  of  (ke 
donor  or  grantor,  including  the  days  of  the  execution  and  death,)  and  iorolled 
in  chancery  within  six  months  -next  after  the  execution  ;  and  in  the  csseof 
stocks,  unless  the  transfer  be  made  in  the  public  books  six  calendar  moothi 
at  least  before  the  death  of  the  donor  or  grantor  (including  the  daysoftnns- 
fer  and  death  ;)  and  unless  such  appointment  be  made  to  take  effect  in  pot- 
session  for  the  charitable  use  intended^  immediately  from  the  making  there- 
of, without  any  power  of  revocation,  reservatiop,  trust,  condition,  limitatioQ, 
clause,  or  agreement  whatever,  for  the  benefit  of  the  gramtor  or  of  any  date* 
ing  under  him.  s.  1.] 

[Any  grant,  &c.  made  in  any  other  way  to  be  absolutely  void.  s.  3«] 

'This  not  to  extend  to  prejudice  any  college  in  either  of  the  two  uairer- 
sities,  nor  the  colleges  of  Eton,  Winchester,  or  Westminster,  provided  that 
no  college  shall  hold  more  advowsons  than  shall  be  equal  to  a  moiety  of  their 
fellows  in  number,  s.  4  &  5,] 

[If  a  man  by  will  give  500/.  out  of  his  personal  estate  to  trustees  in  trait 
to  lay  out  part  in  building  a  school-house,  and  school-master's  house,  and 
direct  that  the  purchase  ef  the  ground  and  the  expense  pf  building  shall  not 
exceed  200/.,  and  that  the  remaining  300/.  be  laid  out  in  land  or  real  secu- 
rity for  the  master^s  maintenance,  the  last  is  void  by  this  statute,  and  groaod 
may  not  be  purchased  with  the  200/. ;  but  if  the  parish  have  lands,  it  do>7 
be  laid  out  in  building  on  them.     3  Atk.  806.     2  Ves.  547*3 

[If  a  man  give  a  legacy  to  his  executors,  and  then  devise  a  copyhoMCo 
A.  he  paying  the  executors  1000/.,  and  give  the  residue  of  his  estate  to  a 
charity,  this  1000/.,  is  a  chaise  on  the  real  estate,  and  ttie  devise  of  it  ▼^'i^i 
by  the  statute.     1  Ves.  108.] 

If  a  man  give  his  real  estate  to  trustees  to  sell,  and  with  ibeproiof^ 
and  his  personal  estate  to  pay  debts  and  legacies,  and   {inter  aiia)io^' 
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ohase  freehold  land  for  a  fiind  for  an  annuity  to  preach  a  sermon  and  to 
keep  a  tomb-stone  in  repair,  it  is  wHhin  this  statute,  and  void.  T  Ves.  320.] 
fif  mortgagee  in  possession  under  habere  facias  devise  all  money  [♦Idue 
on  the  mort;j;age  to  a  charity,  though  the  heir  at  law  of  mortgagor  insists  to 
redeem,  it  is  within  this  statute.     S  Ves,  44,] 

[Bu^  if  by  his  will,  before  the  statute,  he  had  devised  lands  (o  trustees  for 
a  charity,  and  by  codicil  made  after  the  act,  devised  the  same  and  other 
lands,  to  the  same  and  other  tnistees,  and  onder  the  same  trusts  ;  and  made 
alterations  in  other  parts  of  his  wiH,  and  confirmed  the  rest,  the  lands  de- 
vised by  the  will  are  not  within  the  statute.     I  Ves.  178.  \Siy,] 

[And  if  a  man  devise  the  residue  of  his  real  and  personal  estate  to  A. 
for  life,  &c.  and  then  to  trustees  to  erect  an  hospital  ;  as  to  his  real  estate 
it  is  void,  but  not  as  to  the  personal,  thou^  he  bad  mortgages  ;  and  to 
erect  means  to  found  as  well  as  to  build.     ^  Ves.  T  82«3 

[If  a  testatrix  bequeath  a  sum  of  money  to  be  laid  out  under  the  direc- 
tion of  the  minister  and  churchwardens  for  the  purpose  of  erecting  a  fre6- 
school  within  the  parish,  it  is  void,  though  there  be  a  piece  of  waste  land 
in  the  parish  on  which  an  old  building  stands,  which  has  formerly  been 
a  free-school.     Ambler,  751.] 

[Testator  gave  all  his  real  and  personal  cs(ale  in  trust,  that  a  eommo- 
dious  and  proper  house  should  be  taken  on  letise,  al  such  yearly  rent  as 
should  be  agreed  on,  or  otherwise,  as  the  trustees  should  think  fit,  as  a 
school ;  and  that  the  children  and  grand-children  of  some  of  hta  relations 
should  be  placed  there  from  the  age  of  seven  to  fourteen,  then  to  be  put 
out  apprentices  ;  also,  that  such  otherchildrcn  as  the  trustees  should  think 
fit  should  be  placed  at  the  same  school;  and  he  directed  an  inscription, 
visitation,  &c.     This  trust  held  void  under  the  act  as  to  the  general  purpose 
of  a  permanent  charity ;  but  good  as  to  the  particular  bounty  to  the  relations 
to  the.extent  of  children  and  grand-children  of  such  of  the  stocks  specified, 
as  were  in  being  at  the  testator's  death  ;  and  whfle  the  school  was  kept  oped 
for  them,  that  other  children  might   be  educated  there.     2  Ves.  jun.  238.] 
[The  stat*  meant  to  prevent  tlie  adding  to  land  already  in  mortmain. 
Ibid.  241.] 
[Charitable  bequest  of  money  due  on  mortgage  void.     2  Ves.  jun.  279.] 
[Distinction  between  the  stat.  of  mortmain  and  the  1 2  W.  3.  c.  4.  con- 
eerning  Roman  Catholics :  the  former  has  the  words  ''  charge,  or  incum- 
brance,'^ which  are  not  in  the  latter.     Ibid.  283.] 

[A*  devised  to  B.  preacher  of  th«  meeting-house  of  C.  for  life,  on  condi* 
tion  that  he  should  convey  the  premises  to  trustees,  to  take  place  after  B.'s 
death,  for  the  use  and  support  of  the  preaching  of.  the  word  of  God  at  the 
meeting-house  for  ever,  and  in  case  the  preaching  there  should  be  discontinu- 
ed, then  over  to  a  charity -school :  it  was  holdeii  that  B.  took  an  estate  for 
life,  though  the  devise  over  was  void  under  the  statute.     4  T.  R.  264*] 

(N  14.)  Jurisdiction  for  charitable  uses. — By  commission^ 

How  relief  shall  be  in  chancery  for  charitable  tises,  vide  in  Chancery,  (2  N 
1,  &c.) 

[The  court,  on  an  information  of  attorney-general,  may  direct  the  election 
of  a  master  of  a  free-school  of  royal  foundation,  and  this  is  net  interfering 
with  the  visitatorial  power.     Bunb.  215.] 

By  the  St.  2  H.  5. 1.  the  ordinary  shall  inquire  of  and  reform  the  [^jgovem- 
ment  of  hospitals  of  the  king's  foundation  by  commission,  and  return  the  in- 
quisition taken  thereon  into  chancery,  and  other  hospitals  ex  offcio. 
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Bj  the  8t*  39  El.  9.  commisaions  might  be  Awarded  to  inqaire  of  landq 
or  goods  given  to  hospitals  or  charitable  uses,  iic.  But  this  is  repealed  by 
43  EL  9. 

By  the  ft.  43  El.  4.  lord  chancellor,  &c.  may  award  commissions  to  the 
bishop  of  the  diocese,  his  chancellor,  and  others,  &c.  or  any  four  of  them, 
to  inquire  by  the  oaths  of  twelve  men,  or  other  lawful  means,  of  all  gifts, 
&e.  to  the  charitable  uses  there  specified,  and  of  all  abuses,  misemploy- 
ments,  &c.  of  lands,  goods,  &c.  given  to  the  said  charities  ;  and  after  inquiry, 
Sec.  calling  the  parties  interested,  to  set  d<  wn  such  decrees,  &c.  that  the 
lands,  goods»  &c.  may  be  daly  employed  for  the  charitable  uses  for  which 
given. 

And  all  decreet,  &c.  shall  be  certified  into  chancery,  under  the  seals  of 
the  commissioners  in  the  time  limited  by  the  commission ;  and  shall  stand 
good  till  altered  by  the  lord  chancellor  on  complaint  by  party  grieved. 

So,  thekinghimself  may  name  commissioners,  or  sign  the  commission,  as 
well  as  the  chancellor.     Duke,  144. 

Or,  commissioners  of  the  great  seal.    Cont.  per  Mo.  Duke,  144* 

The  commission  must  be  under  the  great  seal.     Duke,  144. 

And  conform  to  the  words  of  the  statute.     Duke,  1 46. 

It  must  be  awarded,  to  the  county  where  the  land  lies.     Duke,  145» 

Or,  where  goods  are  to  be.employ^d.     Duke,  149. 

If  land  in  one  county  is  given  m  charitable  uses  in  another,  there  mostle 
several  commissions  to  both  counties.     Duke,  145.  148,  149* 

So,  if  the  land  lies  in  several  counties.     Duke,  145.  148. 

Or,  the  rent  issues  out  of  land  in  several  counties.     Duke,  145.  1 48. 

So,  if  the  lands  or  goods  are  in  a  county  palatine  and  the  employment  out 
of  it,  or  vice  versa^  there  must  be  commissions  under  both  seals.  Duke. 
145. 

(N  16.)  Who  may  be  commissioners. 

There  must  be  five  commissioners  at  least.     Duke,  146. 

And  the  bishop  of  the  diocese,  if  he  is  in  e$se^  must  be  a  commissioner, 
otherwise  it  will  be  void.     R.  per  four  J.     Duke,  63. 

But  a  bishop  elect  need  not  be  named  a  commissioner,  if  he  be  not  coa- 
secrated^    Duke,  145« 

Nor,  a  suffragan.     Duke;  1 45. 

Nor,  a  consecrated  bishop,  if  he  is  concerned  in  interest ;  as,  if  goods  of 
an  intestate,  given  to  charitable  uses,  are  in  his  hands  as  ordinary  till  ad* 
ministration  granted.     Duke,  145,  146. 

So,  if  the  bishop  is  named,  the  other  commissioners  may  act  without  him. 
Duke,  63.  117.  145. 

So,  any  one  of  good  fame  may  be  a  commissioner.     Duke,  117.  145. 

So,  an  alien  friend  may  be  a  commissioner.     Duke,  145. 

So,  a  person  indicted  for  a  petty  misdemeanor  ;  as,  a  riot,  &c.     Dakc, 

Outlawed,  if  the  outlawry  be  reversed  ;  for  that  disaffirms  the  oaUawrr. 
Duke,  146.  ^ 

[•jCitizen  or  boi^ess,  though  the  charitable  use  is  for  the  benefit  of  the 
city  or  boroi^h.    Duke,  147. 

But  by  the  St.  43  El.  4.  commissioners  ought  to  be  of  good  and  sound  be- 
haviour; and  therefore  a  person,  convicted  of  treason,  felony,  or  misprinoo, 
cannot  be  a  commissioner.  F'-"~> 

^eosi"*  **"''*****  ^^'  cosinage,  barretry,  simony,  «ic.    Duke,  1 45. 
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Or,  for  acquitting  of  a  felon,  against  evidefnce^  when  he  wtfs  a  juror* 
Dake,  145. 

Nor,  one  outlawed  or  excommunicated  at  the  time  of  the  commission, 
though  afterwards  pardoned  or  absolved.     Duke,  146. 

Nor,  an  infant  at  the  time  ef  the  commission ;  tfaoijigb  he  afterwards 
comes  to  full  age.    Duke,  1 46. 

So,  a  person  interested  cannot  be  a  commissioner ;  as,  an  executor  or  ad- 
ministrator of  the  goods  given.     Duke,  1 46. 

Or,  any  one  who  claims  tho  rereraion  or  romalnder  of  the  lands  given* 
Duke,  146. 

Nor,  a  member  of  a  particular  corporation,  to  whom  the  charity  is  given, 
as,  one  of  the  mercer's  company,  &c.  where  the  gift  is  to  such  company. 
Duke,  147. 

(N  16.)  What  mquisitioii  shall  be  go.o4.^*-A3  to  a  gift  to  a  char^ 

itable  use. 

So,  commissioners  may  make  inquiry  by  all  lawful  means  of  alt  gifts,  &c« 
And  therefore,  inquiry,  by  examination  of  i^ritnesses,  rentals,  accounts, 
prior  inquisitions,  as  well  as  by  jury,  will  be  good.     Duke,  19O. 
Or,  by  the  commssioners^  own  knowledge.     Dukef  1^0. 
And  an  inscription  upon  the  tomb  of  the  4onor  of  a  charitable  use  is  suf- 
ficient. 

And  by  such  means  they  may  supply  a  defect  in  the  finding  of  the  jury  in 
-the  circumstances  of  the  gift ;  as,  that  a  gift  for  poor  tradesmen  was  for  such 
sort  of  tradesmen.     Duke,  150. 

That  the  misemployment  found  was  for  so  long  time.     Ibid. 
And  it  ii  sufficient  if  twelve  jurors  agreej  .though  sixteen  ^re  impanelled. 
Ibid. 

So,  an  inquisition  will  be  good,  though  it  does  not  find  9II  th^e  circumstan- 
ces of  the  gift,  if  the  substance  be  found;  as,  if  the  gift  be  found  qtdbusdafn 
ignoUf^  or  per  quendam  ignot.     Duke,  149. 

So,  if  it  finds  a  gift  varicnt  in  circumstances  from  the  truth;  as,  if  it  be 
found  to  be  made  by  fine,  feoffment,  &c.  when  it  was  b^  will,  or  other  con- 
veyance.    Duke,  149. 

So,  it  is  sufficient  if  the  inquisition  finds  the  general  use,  though  it  varies 
from  the  particular ;  as,  if  it  finds  a  gift  for  books  for  poor  scholars,  when  it 
fvas  for  gowns  for  them;  for  the  gift  for  poor  scholars  is  tbeg^^nertl  use. 
Ibid. 

Or,  for  stones  for  the  highway,  where  the  gift  was  fi>r  gravel.    Ibid. 
Or,  finds  a  gift  for  poor  scholars  generally,  where  it  was  for  two  poor 
scholars  in  the  university.     Ibid. 

Or,  a  gift  for  such  an  use,  where  it  was  for  such  and  other  uses,  it  is  su^- 
cient  for  so  much.     lbid» 

[♦](N17.)  Whatnot, 

But  the  inquisition  must  be  taken  within  the  county  where  the  land  ]ies« 
£h]ke,  119,  ISO.  148,  149. 

Or,  where  the  commissioners  have  authority.     Duke,  148, 

If  the  land  lies  in  several  counties,  there  nnist  be  inquisitions  taken  in  all* 
Ibid. 

Or,  if  the  commission  goes  only  to  «>ae,  an  inquisition  may  b^  taken  after- 
irards  opon  another  commission  \n  the  othert     Ibid, 
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So,  Ibe  cooMttissioiier^  eannot  inquire  by  t^e  oatk  of  tbcpartj  bimaalf. 

Duke,  1 50,  •  ^  -,    *  J     o 

Or,  by  illegal  evidence;  as,  a  dc^  caacelle^  a  r^ord  reyersed,  *c. 

Puke,  150,  ^    ■    ,      '     XV        •     -4.    MT 

So,  an  inquisition  must  6nd  the  gift,  and  also  the  abuse,  otherwise  it  will 

be  imperfect.     Duke,  149.  -i-  \.  .    ^ 

It  must  find  the  general  use  truly,  otherwise  it  is  void ;  as,  if  it  bnds  ajia 

for  poor  scholars,  where  it  was  for  soldieri*     Ihid*-    ^ 

Or,  a  gift  for  a  highway,  which  wa^  f^i^poox  virgins.^    Ibid. 

(N18.)  As  to  misemployment. 

So,  by  the  st,  43  El.  4.  commissioners  may  inquire  <rf  aU  ab«9es,  brcacbcp 
of  trust,  negligences,  misemployments,  not  employing,  coticealingr  deffa«4- 
ing,  misconverting,  or  misgoverning  of  any  lands,  goods,  &c.  given  to  anj 
charitable  lisea  before  rehearsed. 

Afid  therefore,  every  misemployment,  or  roipgovernment,  and  every  neg- 
lect of  employing,  or  the  defrauding  of  the  charity,  is  inquiraWe.     Duke, 

115.  .    . 

If  the  trustee  leases  at  an  undervalue.     R.  2  Ver.  414,415. 

So,  if  a  man  to  whom  land  is  devised  for  a  charitable  use  by  covin  with  the 
heir  waives  the  devise,  it  is  a  fraud  inquirablc.     Duke,  150. 

So,  if  the  heir  refuses  a  legacy  for  discharing  a  mortgage  that  the  land  may 
be  settled.     Ibid. 

If  a  husband  by  covin  disagrees  to  a  gift  to  nis  wifjj^     Ibid. 

If  the  feoflee  to  a  charitable  use  aliens  in  mortmaiii,  and  aflerwards  pur- 
chases the  land  of  the  king.     Ibid. 

If  the  grantee  of  a  rent  for  a  charitable  use  by  covin  with  the  terre-tenant 
grants  the  rent  to  him.     Duke,  153.  / 

(N  19.)  What  cases  are  exempt  from  the  inquiry. 

But  by  the  st.  43  El.  4.  it  is  provide^,  that  the  said  act  extend  not  to 
lands,  goods,  &c.  given  to  a  college,  hall,  or  house  of  learning,  in  the  univef' 
sities  of  Oxford  or  Cambridge,  the  colleges  of  Eton,  Westminster^  or  IVip- 
^hester,  or  any  cathedral  or  collegiate  church. 

So,  if  a  gift  be  to  the  university  itself,  it  will  be  exempt,     Duke,  17  K 

So,  by  a  proviso  in  the  same  statute,  it  does  not  extend  to  lands,  &c.  git* 
en  to  or  in  any  city  or  town  corporate,  where  a  special  governor  iaappoiafc- 
ed  to  direct  the  disposal. 

ISor,  to  any  college,  hospital,  or  free-school,  which  has  a  special  visitor, 
governors,  or  overseers  appointed  by  the  fo^inder. 

And  this  proviso  extends  to  the  company  of  mercers,  grocers,  &c.  ia  Lon- 
don.    Duke,  nu. 

[*]To  a  gift  made  to  a  corporation,  to  be  employed  in  another corporalioB. 
Duke,  172.  ♦    -^  r 

Or,  to  be  employed  by  tbegiayor  in  the^ame  corporation.     Ibid. 

To  a  gift  to  an  hospital  in  reputation,  which  has  a  governor ;  as,  tolfae 
poor  knights  of  Windsor ;  for  the  dean  and  caiions  of  Windsor  are  their  gov 
ernors  appointed  by  the  founder.     Ibid. 

But  the  proviso  does  not  extend  to  a  gift  to  a  corporation  not  m  tsM  at 
the  time  of  the  act.     Duke,  171. 

Or,  to  a  gift  made  since  the  act  Xj  a  corporation  which  waji  then  m  esse. 
Ibid.  > 
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Nor,  to  goods  given  to  a  corporation  ;  for  the  statute  speaks  only  o{  lands 
and  tenements.     Ibid.^ 

Nor,  to  land  given  to  a  member  of  a  corporation^  &c.  and  not  given  to  the 

<tOTpo<*^^'^°*     Z^i^ke,  172. 

Ofi  a  gift  to  a  corporation,  which  is  not  to  be  employed  there,  or  in  ano- 
ther corporation.     Ibid. 

[If  lands  are  given  to  trustees,  governors  of  a  college,  hospital,  or  school, 
for  the  use  of  it,  and  a  special  visitor  is  appointed,  or  one  by  operation  of 
laf^the  commission  shall  not  interpose ;  but,  if  the  lands  are  given  to  such 
go^mors  on  a  collateral  charity  (as  to  mend  roads),  it  may.     2  Ves.  551.] 

Or,  when  the  governors,  &c.  of  the  corporation  have  no  power  to  enforce. 
the  employment  to  the  charity  ;  as,  if  the  gift  is  to  a  college  to  pay  "201,  to 
the  parson  of  D.  to  be  distributed  amongst  the  poor  ofD.  -,  for  the  visitor, 
&c.  cannot  compel  the  parson  to  make  distribution.     Duke,  172. 

So,  if  the  governor,  &c.  has  no  power  to  enforce  the  employment  of  the 
whole,  but  only  part  of  the  charity,  it  will  be  exempt  for  the  whole.     Duke, 

179. 

So,  by  a  proviso  in  the  same  statute,  no  person,  who  purchased  for  valua- 
ble consideration  without  fraud,  and  without  notice  of  the  charitable  use, 
shall  be  impeached,  &c.' 

Aud  therefore,  the  commissioners  have  no  authority  to  make  a  decree 
against  a  purchaser  for  valuable  consideration  without  fraud  or  notice ;  as, 
for  money  paid,  plate  given,  &c.     Duke,  1 77. 

Land,  rent,  lease,  ward,  or  title  to  land  conveyed,  &c.     Ibid. 

So,  if  a  debt,  &c«  is  released,  &c.  ;  for  it  is  a  valuable  consideration.  Ibid. 

If  rent,  or  a  fine,  is  paid  upon  a  lease  made.     Ibid. 

But  it  is  no  valuable  consideration,  if  a  man  gives  for  the  purchase  of 
things  of  pleasure,  though  valuable  ;  as  jewels,  &c.     Ibid. 

A  mere  possibility  in  land,  &c.     Ibid. 

Money  only  to  part  of  the  value.     Ibid. 

So.  if  the  consideration  is  mixt ;  as,  for  money  and  affection.     Ibid^ 

In  consideration  of  money  and  marriage*  -  Ibid. 

So,  if  the  consideration  is  executory.     l!>uke,  1 78. 

Or,  for  payment  of  debts  of  the  vendor,  or  portions  for  his  daughters. 
Duke,  177,  178. 

So,  a  lease  to  the  full  rent  is  not  a  deed  upon  a  valuable  consideration. 
Duke,  178. 

And  the  commissioners  are  not  to  be  satisfied  by  the  mention  of  the  con- 
sideration in  the  deed,  &c.     Ibid. 

r*]So,  if  a  gift  be  to  the  poor,  tc.  generally,  without  mention  of  any  par- 
ticular place,  the  commissioners  have  no  authority  therein,  but  it  mast  be  set- 
tled fn  chancery.     Per  Finch,  2  Lev.  168. 

(N  20.)  Decree  by  the  commissioners. — ^Who  shall  be  summon- 
ed by  them. 

The  commissioners,  before  a  decree  made  by  them,  ought  to  summon  alt 
persons  concerned  in  interest.     Duke,  117.  151. 

(N  21 .)  By  what  commissioners  it  shall  be  made* 

The  decree  must  be  made  by  such  commissioners  as  were  present  whew 
the  inquisition  was  taken.     Duke,  144.     Cont.  Duke,  68*  118. 
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(N  22.)  How  the  decree  shall  be  made. 

The  decree  must  direct  the  employment  of  the  goods  or  laDds- according 
to  the  latent  of  the  donor ;  and  therefore,  if  some  of  the  lands  are  given  for 
the  repair  of  the  church,  others  for  the  relief  of  the  poor,  tic.  the  profits  can- 
not be  employed  promiscuously ;  but  the  rents  of  each  estate  shali  be  applied 
to  the  particular  use  for  which  it  was  given.  R«  1  Ver«  43.  Per  Mo.  bake, 
158.     Vide  Chancery,  (2  N  4.) 

If  the  gift  was  to  persons  of  such  sex,  nation,  trade,  quality,  or  professivn, 
the  decree  must  be  conformable  to  it.     Per  Mo.     Duke,  158. 

If  the  gift  fixes  the  number  of  persons  who  are  to  take,  the  decree  most 
not  alter  it.     Per  Mo.     Duke,  157. 

If  it  appropriates  it  to  a  parish,  prison,  school,  Sic.  the  decree  cannot  tarj 
it.     Per  Mo.     Duke,  158. 

Or,  to  a  particular  purpose ;  as,  for  diet,  apparel,  house  of  correctioD,  ease 
of  fifteenths,  &c.  the  decree  cannot  direct  it  for  other  purposes.  Per  Mo. 
Duke,  158.  160. 

Though  the  land  be  increased  to  a  greater  value.  R«  H  Car. 
Duke,  68. 

(N  23.)  Who  are  bound  by  the  decree. 

All  shall  be  bound  by  the  commissioners'  decree  whom  the  donor  by  his 
act  or  conveyance  could  bind ;  as,  he  who  claims  title  under  the  donor  bj 
descent.     Per  Mo.     Duke,  160.     R.  Ch.  Ca.  367* 

But  persons  who  claim  paramount  the  gift  or  devise  to  the  charity,  are  DOt 
Ibound  by  the  decree.     R.  Ch.  Ca.  267* 

(N  24.)  It  must  be  certified  to  chancery. 

Every  decree  by  commissioners  must  be  certified  to  the  chancery*  Per 
Mo.    Duke,  164. 

(N  25.)  Exceptions  to  the  decree* 

The  party  grieved  by  the  decree  may  take  exceptions  to  it  before  the  chao- 
cellor.     1  Ver.  42. 

So,  after  exceptions  by  a  lessee  over-ruled,  bis  lessor  may  take  excep- 
lions  to  it.     2  Ver.  507. 

So,  after  a  decree  twice  confirmed,  upon  a  rehearing  an  iseue  may  be  di- 
rected to  try  the  fact.     2  Ver.  607. 

[*](N26.)  Chancery  may  confirm  and  make  execution. 

If  a  decree  by  commissioners  be  certified,  and  there  is  no  eKception  by  the 
party  aggrieved  within  a  reasonable  time,  he  shall  be  concluded  thereby 
without  more.     Ch.  Ca.  194. 

If  exception  be  taken  and  disallowed,  the  decree  shall  be  confirmed. 

After  confirmation  the  chancellor  may  award  execution  in  what  manner 
he  pleases.     Per  Mo.     Duke,  166. 

The  most  usual  course  is,  to  make  a  writ  of  execution  upon  the  stat; 
nte,  and  afterwards  an  attachment,  and  then  he  shall  be  imprisoned  till  per- 
formance*    Ibid. 

Or,  be  may  award  an  elegit  or  fieri  fucias.     Ibid. 

So,  if  the  decree  transfers  the  property  of  the  land  or  goods  to  anothec,  be 
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to  whom  decreed,  may  take  or  enter  without  a  writ  ofexecutioD.  Per  Mo* 
Duke,  164. 

If  it  decrees  a  lease  to  be  void ,  he  rn  reversion  maj  enter.     Ibid. 

If  it  decrees  a  deed,  &c.  to  be  delivered,  it  may  be  delivered  withoat  a 
writ  of  execution.     Ibid. 

If  a  rent  to  be  discharged,  it  may  be  executed  by  way  of  retainer.  Per 
Mo.  Duke,  164. 

(N  27.)  Or  enlarge  or  annul  it. 

But,  if  the  decree  appears  to  be  out  of  the  power  of  the  commis- 
sioners, contrary  to  the  statute  or  common  law,  or  ecclesiastical  law,  or 
intent  of  the  donor,  the  chancellor  may  annul  it.  Per  Mo.  Duke,  164. 
Eq.  Ca.  65. 

So,  upon  a  suggestion,  without  bill,  it  may  be  annulled  if  made  without  au- 
thority ;  as,  if  the  precept  was  only  by  three  commissioners,  or  there  was 
no  inquisition.     Per  Mo.     Duke,  163,  164. 

So,  if  tbe  exception  taken  be  allowed,  it  shall  be  annulled. 

But  if  the  decree  is  only  voidable,  it  shall  not  be  annulled  without  bill. 
Per  Mo.     Duke,  163. 

As  if  the  party  was  not  summoned,  or  a  legal  challenge  disallowed,  &c. 
Ibid. 

So,  if  a  su^estion  is  made,  it  must  be  proved  immediately,  otherwise  exe- 
cution shall  not  be  stayed.     Per  Mo.     Duke,  165. 

So,  execution  shall  not  be  stayed,  if  the  matter  suggested  is  only  irregular- 
ity;  as,  disproportion  in  allowances.     Per  Mo.     Duke,  163. 

So,  it  shall  not  be  annulled  for  matter  arising  after  the  decree  ;  as,  if  as- 
sets fail  after  a  decree  against  an  executor  or  administrator  ;  for  it  was  his 
default  it  was  not  performed  before.     R.  Mo.  823. 

Sp,  if  the  commissioners  by  decree  direct  payment  of  85/.,  the  chancellor 
may  increase  it  to  1 70/.     R.  5  Car.     Duke,  32. 

If  commissioners  are  designedly  vexatious,  chancery  may  punish  them  i 
but  otherwise  they  pay  no  costs.     Eq.  Ca.  65. 

The  decree  by  chancery  shall  be  final,  and  no  appeal  lies  to  parliament. 
2  Ver.  118. 

Nor,  shall  there  be  a  rehearing  upon  it.     Semb.  2  Ver.  1 1 8. 

Hot  chancery,  after  a  decree  which  takes  away  a  trust  from  a  corporation 
for  not  paying  4000/.  to  a  charity,  may,  upon  payment,  revest  the  trust  in 
them,  though  the  former  decree  was  signed,  inroiled,  exemplified,  and  the 
conveyance  to  other  trustees  executed.    Dub.  Eq.  Ca.  7. 

[*][(0)  ABUSE  OF  TRUSTS.] 

[An  abuse  of  trust  can  confer  no  rights  on  the  party  abusing  it,  nor  on. 
those  who  claim  in  privity  with  them.     3  M.  &  S.  574.] 

« 

[(P)  NOTICE  OF  TRUSTS  BY  COURTS  OF  LAW.] 

SA  court  of  law  will  take  notice  of  a  trust,  and  consider  who  is  benefi- 
ly  interested.     1  T.  R.  619.] 

Vide  more  concerning  Uses  in  Chancery,  (2  N  1,  &c.) — Remitter, 
(C6.) 
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USURPATION. 

Usurpation  op  a  church*     VideEsoLiSE,  (H  14,  15.) 

. • BTf  THE  POPE.     Vide  Popery,  (A  l,&c. — B  1,  &c.)  ♦ 

USURY. 

(A)  USURY,  WHAT  SHALL  BE.  p.  607. 

(B)  WHAT  NOT  p.  610. 

[(Ca.)  RELATIVE  TO  CONTRACTS  ABROAD.]  p.  615. 

[(Cb.)  ITS  EFFECT  ON  EXISTING  DEMANDS.]  p.  615. 

[(Co.)  RELIEF.]  p.  615. 

(Cd.)  PUNISHMENT  OF  USURY,  p.  615. 

(D)  PUNISHMENT  OF  BROKAGE.  p.  616. 

(A)  USURY,  WHAT  SHALL  BE. 

Usury  was  an  ofTence  by  the  common  lair,  and  upon  conviction  the 
usurer  forfeited  his  goods  to  the  king,  and  his  lands  to  the  lord  of  the  fee. 
2Rol,  800.     3  Inst.  151,  152. 

If  it  was  such  usury  as  the  Jews  took,  viz.  40/.  per  cent,  per  ann. 

By  St.  37  H.  8.  9.  (by  which  all  former  statutes  against  usury  are  re- 
pealed) no  person  by  way  of  corrupt  bai^ain,  loan,  &c.  or  other  mean, 
shall  take  for  forbearance  of  100/.  or  other  thing  due  for  wares,  &c.  for  one 
whole  year  above  10/.  percent.,  and  so  pro  raia^  &c. 

And  no  person,  who  takes  a  mortgage  of  any  lands,  &c.  on  condition, 
for  payment  of  money,  &c.  shall  have  or  take  in  lucre,  or  out  of  the 
profits  of  such  lands,  above  10/.  percent,  for  a  year,  and  so  after  that 
rate,  &c. 

By  the  st.  13  El.  8.  (by  which  5  &  6  Edw.  20.  for  repeal  of  the  at.  37 
H.  8.  9.  was  repealed,  and  the  same  st.  37  H.  8.  9.  was  revived)  all  [*Jboods, 
contracts,  and  assurances  for  payment  of  money  upon  usury  contrary  to  the 
saidst.  37  H.  8.  9.  shall  be  void. 

And  the  said  statute  now  revived  shall  be  construed  most  strongly  for  the 
suppressing  of  usury. 

By  the  st.  21  J.  1 7.  no  person  shall  take  above  8/.  per  cent,  and  so  pf 
rata,  &c. 

And  by  the  st.  1 2  Car.  2.  1 3.  no  person  upon  any  contract  shall  take  £• 
rectfy  or  indirectly  for  loan  of  any  money  or  wares,  &c.  above  the  value  of 
6/.  for  forbearance  of  100/.  for  a  year,  and  so  after  that  rate,  &c.  5  nor,  by 
the  St.  12  Ann.  16.  above  the  value  of  5/.,  ^c. 

And  by  the  st.  21  Ja.  17.  &  12  Car.  2.  13.  all  bonds,  contracts,  and  as- 
surances, whereby  shall  betaken  above  such  rate,  shall  be  void.  So,  by 
the  St.  12  Ann.  16. 

'  And  therefore,  where  a  man  gives  a  bond  or  other  assarance  for  par- 
[*608] 


Vsury^  what  shall  be.  621 

ment  6(  an  interest  for  money  above  the  rate  allowed  by  the  statute,  it  will 
be  void. 

Or,  if  the  loan  was  of  goods,  or  any  other  thing,  and  not  money.  Mo* 
898. 

So,  if  upon  an  usurious  contract,  he  gives  a  mortgage  for  security  of  the 
principal  only,  and  takes  a  bond  for  the  interest,  the  mortgage  as  well  asthe 
bond  shall  be  void;     R.  2  Cro.  508. 

So,  if  the  allowance  beyond  the  rate  of  the  statute,  be  by  a  mean,  and 

indirectly  ;  as,  if  a  man  contracts  to  have  6/.  per  cent.,  and  deducts  the 

whole  at  first  before  the  creditor  has  the  money.     D.  2  Cro.  26.  Mo.  644* 

I  But  vide  Manhattan  Company  V.  Osgood,  15  Johns.   Rep.  163.    Maine 

Bank  v.  Butts,  9  Mass.  Rep.  49. 

But  it  is  not  usury  for  a  bank  to  deduct  the  interest  from  the  amount  of  a 
note  at  the  time  of  discount.  Fleckner  v.  Bank  of  United  States,  B  Wheat. 
338.  ( 

[A.  indorses  a  note  for  ^0/.,  B.  takes  the  note  on  advancing  197/.  three 
months  before  due,  and  at  the  end  of  the  three  months  takes  another  note 
for  300/.  on  advancing  3/.  for  other  three  months  ;  this  is  usury  within  st. 
12  Ann.  c.  16.     Str.  1343.) 

So,  if  it  be  upon  a  contingency  whether  he  shall  have  above  the  allow.i 
ance,  or  no  interest,  when  there  is  not  any  hazard  of  the  principal ;  as,  an 
agreement  for  payment  of  100/.  for  wares  within  a  month,  or  otherwise 
130/.  at  the  end  of  a  year.     R.  Mo.  397.     5  Co.  70.  a.  3  Cro.  508. 

[If  A.  upon  a  loan  of  money,  stipulate  to  have  half  the  profits  on  a  re* 
sale  of  goods  to  be  purchased  by  the  borrower,  which  profits  exceed  5/« 
per  cent,  and  A.'s  principal  is  not  risked,  Qu.  whether  this  contract  be  not 
usurious  ?  Cowp.  793.1 

Or,  for  payment  of  the  principal,  and  10/.  per  centum  so  long^as  A.  shall 
live.     R.  Mo.  398.     R.  3  Cro.  508. 

Or,  for  payment  of  30/.  and  to  pay  10/.  for  interest  at  the  end  of  the 
year,  if  A.  be  then  alive.     R.  Cro.  El.  643.     Mo.  398.     5  Co.  69.  b. 

Or,  to  pay  300/.  for  100/.  if  any  of  his  children  be  alive  two  or  three 
years  after,  when  he  has  many  children  then  alive.  Cro.  El.  741.  R.  ^ 
Cro.  353.  607. 

So,  though  there  be  a  sm^Il  risk  of  the  principal ;  as,  if  the  agreement  be 
for  100/.  to  pay  400/.  at  the  end  of  ten  years,  if  any  of  his  five  daughters 
are  then  living.     Dub.  Cro.  EK  741. 

Or,  upon  a  loan  of  300/.  to  pay  33/.  in  three  months,  and  300/.  with  6cf. 
per  pound  premium  within  six  months,  if  A.  is  then  living,  who  wa&then  of 
the  age  of  38  years,  and  in  health.     R.  Carth.  68.  R.  3  Rol.  47. 

|^*nOr  to  pay  3^.  per  month  for  7/.  after  one  month,  if  it  be  not  then  paidt 
Semb.  Jon.  410. 

So,  where  words  are  colourably  added  to  avoid  the  statute^  which  may  be 
aTerted;  as,  if  the  agreement  be  to  pay  for  100/.  30/.  per  ann.  fromMich* 
aelmasnext,  if  it  be  not  repaid  before  Michaelmas,  where  it  was  agreed  thai 
it  should  not  be  repaid  before.     5  Co.  69.  b.       . 

[For,  if  the  substance  of  a  contract  be  a  borrowing  and  lending,  a  slight 
colourable  contingency  only  will  not  take  it  out  of  the  statute.  Cowp. 
770.] 

{  As  to  contingent  or  conditional  agreements,  vide  Cutler  ©.  How,  8  Mass. 
Rep.  357.  Northampton  Bank  v.  Allen,  10  Mass.  Rep.  384.  } 

There  is  no  contrivance  whatever  by  which  a  man  may  cover  usury,  by 
Isd.  Mansfield,  Ch.  J.    Cowp.  796.] 
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Or,  if  for  100/.  be  faints  an  8DDui(y,  with  an  intent  to  elude  the  statute. 
Per  Ch.  Bar.     Cro.  El.  28.     R.  2  Lev.  8. 

IT  upon  an  usurious  contract  several  securities  are  given,  one  for  interest, 
and  another  for  principal*'  2  Cro.  508.  {Vide  Jones  i>.  Whitney,  11  Mais* 
Rep.  74.  Maine  Bank  x>.  Butts,  9  Mass.  Rep.  40.  Van  Schaick  v.  Ed« 
wards,  2  Johns.  Cas.  355.     Motte  v.  Dorrel,  1  M'  Cord.  350. 

A  promissory  note,  though  given  for  the  lawful  interest  of  a  sum  of  mon- 
ey loaned  by  the  plaintiff  to  the  defendant,  is  void,  if  it  be  part  and  parcel  of 
an  usurious  agreement  between  the  parties.    Mitchell  v,  Presion,  5  Day, 

100.  } 

.  If  m  feine  covert  acts  att  a  pawnbroker,  and  lends  money  upon  an  usuri- 
ous  contract,  and  takes  a  bond  for  it  to  her  husband,  the  bond  shall  be  avoid- 
ed  by  pleading  the  statute,  though  the  husband  is  not  chargeable  for  the 
u»ury  criminalUerm     R.  Skin.  348. 

[If  there  be  an  agreement  to  pay  leeal  interest,  and  a  prenoium  be  paid 
down,  over  and  above  the  interest,  tne  agreement  is  usurious  and  void. 
Doug.  235.]  {  Thompson  9«  Thompson,  8  Mass.  Rep.  135.  Vide  Sar« 
lolt  V.  Pratt,  3  Marsh.  1 74.  { 

[But  the  penalty  under  the  statute  of  Ann.  is  not  immediately  incorred, 
if  the  premium  itself  do  not  exceed  legal  interest,  nor  until  more  than  legal 
inlerest  be  actually  received.     Ibid.] 

[And  therefore,  an  action  may  be  brought  for  the  penalty,  though  more 
than  a  year  has  elapsed  since  the  payment  of  the  premium,  if  it  be  not  a  year 
si«.ce  what  has  been  paid  exceeded  legal  interest.     Ibid.] 

[If^  on  a  negociation,  for  a  loan  oi*  money,  the  lender  say,  he  cannot  ad- 
tance  the  money,  but  will  furnish  goods,  which  the  other  takes  and  sells^  if 
the  security  given  be  for  a  sum  of  money  made  payable  at  a  future  day,  great- 
ly exceeding  the  value  of  the  goods  and  51.  per  cent,  interest,  this  is  an  usa- 
rious  loan,  and  the  security  and  contract  are  both  void.  Doug.  736  J  |  Vide 
Rose  V.  Dickson,  7  Johns.  Rep.  196.  Stewart  v.  Mecha  nics'  and  Fanners' 
Bank,  19  Johns.  Rep.  496.  | 

[If  an  agreement  be  not  usurious  when  concluded,  no  ailter-event  can  make 
ft  BO.     3  T.  R.  539.]    . 

[Where  the  object  of  a  contract  is  borrowing  and  lending  of  money,  at 
more  than  the  legal  interest,  no  shift,  colour,  or  contrivance  will  take  the 
agreement  out  of  the  statute*  But  if  the  substance  be  a  sale,  or  other  &ir 
transaction,  and  the  party  buying  may  pay  whenever  he  pleases,  at  a  fair  price, 
and  has  credit  given  him  in  the  course  of  trade  ;  but  if  he  does  not  paj  with- 
in the  time,  then  he  is  to  pay  an  advanced  sum  of  so  much  per  cent*  This 
will  not  be  usury,  because  it  is  contii^ent,  and  in  the  nature  of  a  penalty 
for  the  delay,  and  a  compensation  for  the  risk.     Lofil.  595.] 

[Whether  an  allowance  of  commission,  accompanying  a  loan  or*itt- 
terest,  exceeds  a  fair  and  reasonable  compensation  for  the  trouble  of  the 
lender,  under  the  circumstances  in  question,  is  for  the  jury  to  determine ', 
and,  if  their  determination  be  not  manifestly  erroneous,  the  court,  tbo^^fi 
they  may  doubt  its  propriety,  will  not  set  it  aside  and  grant  a  new  trial.  4 
M.  &  S.  192.] 

[An  agreement  im  discounting  a  bill,  that  another  bill  not  doe  aboaU 
[*Jbe  taken  in  part  payment  as  cash,  is  usurious,  though  the  full  diacoant 
taken.     1  East,  92.J 

[The  grantor  of  an  annuity  having  agreed  with  the  grantee  to  weAt , 

drew  a  bill  for  5,000/.  at  three  years,  which  the  grantee  discounted  thus  :— 
he  took  4,083/.  6».  8c/.  as  the  amount  of  the  purchase-money  and  arrears 
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advanced  166/.  135.  4 J.  in  cash,  and  took  750/.  as  interest  for  three  jrearft 
upon  5000/.     Held  usorioas.     3  B.  &  P.  154.] 

[In  every  case  where  an  allowance  of  commission  accompanies  a  loan  of 
nhoney,  so  much  of  it  as  may  fairly  be  considered  a  compensation  for  the 
lender^s  trouble  about  the  business  in  question,  must  be  considered  as  com- 
mission ;  but  the  excess  beyond  that  must  be  considered  as  interest  upon  the 
loan ;  so  that  if,  with  this  addition,  the  total  interest  exceeds  the  legal  rate, 
the  loan  is  usurious.  The  motive  to  give  the  excess  beyond  a  reasonable 
commission,  could  not  be  to  compensate  the  lender  for  his  services ;  the 
only  motive  therefore,  was,  to  induce  him  to  lend  the  money.     4  M.  &  S« 

192.] 

[There  is  reserved  on  a  loan  of  money,  besides  interest  at  five  per  cent., 
a  proportion  of  the  expected  profits  of  a  trade,  but  in  the  losses  of  which  the 
lender  is  not  to  bear  a  part.  Held,  that  the  loan  was  usurious.  4T.  R. 
353.1 

[where  a  person  having  discounted  a  bill  for  the  drawer  at  five  per  cent, 
discount,  took  en  additional  sum  for  guaranteeing  the  payment  of  the  bill  by 
the  acceptor,  (here  being  no  doubt  of  the  acceptor's  solvency;  the  jury 
found  that  this  was  a  cover  for  usury*     ]  T&unt.  511.] 

[By  st.  l4  G.  3.  c.  79.  the  lawful  interest  in  Ireland,  or  the  colonies,  may 
be  taken  for  money  lent  in  England  on  mortgages  of  land  or  goods  in  these 
countries,  and  the  deeds  executed  in  England  are  j^ood.  The  deeds  must 
be  registered  according  to  the  laws  of  these  countries.] 

[But  the  interest  is  not  to  exceed  6/.  per  cent.  s.  S.J 

[This  statute  relates  solely  to  securities  on  land  in  Ireland  and  ^e  colo- 
nies :  and  therefore,  where  A.  contracted  with  B.  for  the  sale  of  an  estate 
in  the  West  Indies,  and  it  wa3  agreed  that  part  of  the  purchase-money  should 
remain  secured  by  the  bond  of  B.  and  C,  and  that  bond  was  afterwards  can- 
celled, and  another  executed  in  England  by  B.  and  D.,  resenring  6/.  per 
cent,  interest,  in  the  same  manner  as  the  former  one,  such  contract  was 
held  usurious.     3  T..R.  425.] 

{ If  a  note  be  indorsed  for  the  accommodation  of  the  maker,  and  is  passed 
to  a  money  broker,  for  the  purpose  of  raising  money,  at  a  much  greater  dis- 
count than  the  leeal  rate  of  interest,  the  note  is  void  in  its  inception,  and  is 
so  in  the  hands  of  an  innocent  holder*  Jones  v.  Hake,  3  Johns.  Cas.  60. 
Wilkie  V,  Roosevelt,  3  Johns.  Cas.  66,  206.  Munn  v,  Manhattan  Compa- 
ny, 15  Johns.  Rep.  44.  Bennet  v.  Smithy  15  Johns.  Rep.  355*  Vide  Pow- 
ell V.  Waters,  17  Johns.  Rep.  176. 

So,  generally,  where  a  note  is  sold  in  market,  at  a  greater  discount  than 
the  legal  rate  of  interest,  witji  the  guaranty  of  all  the  persons  who  ever  had 
an  interest  in  it,  the  (n^nsaction  is  usurious.  Churchill  v.  Suter,  4  Mass. 
Rep.  156.  Vide  Lloyd  v.  Keach,  $  Conn*  Rep.  |75«  YideRuffin  v.  Arm- 
strong, 2  Hawks.  411* 

The  sale  of  a  promissory  note  indorsed  by  the  seller,  at  a  discount  greater 
than  the  legal  rate  of  interest,  is  not,  in  all  cases,  usurious  ;  but  the  burden 
of  proof  that  it  is  so,  lies  upon  the  porty  claiming  it.  Lloyd?.  Keach,  u< 
supra. 

So,  where  A.  receives  B.'s  note,  on  giving  B.  his  note  for  10  days,  to 
raise  money  on  B.'s  note,  and  pays  B.  ^k  per  cent,  commission,  the  trans- 
action is  usurious ;  and  A.^s  note  is  void.  Dunham  v.  Dey,  13  Johns.  Rep. 
40.     Dunham  v.  Gould,  16  Johns.  Rep.  367. 

A  new  security  betweea  the  same  parties,  given  to  take  up  a  former  se- 
curity made  upon  an  usurious  consideration,  is  usqrioas .  aqcl  void.     TulUill 
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V.  Davis,  90  Johns.  Rep.  285.  Wales  t>.  Webb,  5  Conn.  Rep.  154.  Bridge 
D.  Hubbard,  15  Mass.  Rep.  96.  Vide  Fields  i>.  Gorhain,  4Day,251.  Bots- 
ford  V.  Sanford,  3  Conn^  Rep.  276. 

So,  a  note  payable  to  A.  or  bearer,  but  never  delivered  to  A.,  but  deliv- 
ered to  B.  as  security  for  an  usurious  loan,  is  usurious  and  void,  in  its  incep- 
tion*    Marvin  v.  M'Culluro,  20  Johns.  Rep.  288. 

So,  where  a  note  is  given  to  renew  a  former  note,  and  a  premiom,  or  ia« 
terest  above  the  lawful  rate  of  interest  is  exacted  for  the  renewal,  the  new 
note  is  usurious  and  void,  though  a  separate  note  was  given  for  the  premi- 
Ufn.     Swartwout  r.  Payne,  19  Johns.  Rep.  294. 

Where  a  security  is  taken,  payable  in  a  collateral  article,  at  a  lower  rate 
than  the  current  value  ;  and  afterwards,  a  new  security  is  taken,  reckoning 
the  article  at  a  higher  rate  than  the  current  value,  payable  also  in  a  collat- 
eral article  at  a  lower  rate  than  the  curr^  value ;  the  new  security  is  osa- 
iious  and  void.     Cutler  r.  Johnson,  8  Mass.  Rep.  266. 

So,  if  A.  lendmondy  to  B.,  who  reloans  it  at  usurious  interest,  and  agrees 
to  pay  to  A.  the  same  rate  of  interest,  which  he  receives,  this  is  usury  be- 
tween A.  and  B.  ;  and  an  indorser  of  B.'s  note  to  A.',  may  avail  himself  of  the 
plea  of  usury.     Levy  v*  Gadsby,  3  Cranch,  180. 

So,  if  an  agent,  who  has,  by  direction  of  his  principal,  sold  eight  per  cent, 
stock  of  the  United  States,  apply  the  avails  to  his  own  use,  and  give  security 
for  the  repayment  of  the  money,  with  eight  per  cent,  interest,  it  is  usury. 
De  Butts  V.  Bacon,  6  Cranch,  252. 

An  agreement  to  change  an  indent  from  its  real,  to  its  nominal  value  in 
specie,  when  it  was  worth  only  8.  to  1,  is  usurious.  Atkinson  v*  Scott,  1 
•  Bay,  303.  } 

(B)  WHAT  NOT. 

But  a  loan  of  1 00/.  upon  a  contract  to  pay  the  interest  by  half  yearly  pay- 
ments, viz.  a  moiety  at  Michaelmas  and  the  other  moiety  at  Lady-day,  is  not 
usurious,  though  the  advantage  of  the  interest  before  the  end  of  the  year 
makes  it  above  the  rate  allowed  by  the  statute ;  for  it  is  according  to  such 
rate,  and  this  is  pro  rata  of  the  statute.  R.  per  three  J.  two  cont.  2  Cro. 
26.     Yel.  30.     Mo.  644.     R.  Cro.  Car.  283.     Jon.  396. 

[Where  it  is  in  the  power  of  the  borrower  of  money  to  pay  the 
principal  within  a  limited  time,  without  interest ;  on  non-payment,  the 
reservation  of  a  larger  sum  thaji  the  statute  allows  is  no  usury.  Cowp. 
115.] 

^Therefore,  if  a  tradesman  sell  goods  at  three  months^  credit,  and  stipu- 
late, in  case  the  money  be  unpaid,  that  the  vendee  shall  allow  [^]luai  a 
halfpenny  an  ounce  per  month  till  he  discharge  the  debt;  this  allowance, 
though  above  the  legal  rate  of  interest,  yet  being  the  usage  in  that  trade,  and 
the  contract  being  a  bonajide  sale,  is  not  usurious.     Ibid.  1 12.] 

[Theloan  of  money  produced  by  the  the  salcof  stock  on  an  agreement  that 
the  borrower  shall  replace  his  stock,  on  a  certain  day,  or  repay  the  money  on 
a  subsequent  day,  with  such  interest  in  the  meantime  as  the  stock  itself  would 
have  produced,  is  not  usurious,  though  the  interest  exceed  5/.  per  cent., 
unless  the  transaction  be  colourable,  and  a  mere  device  to  obtain  more  than 
legal  interest.     3  T.  R.  53 1 .] 

fBut  if  the  contract  were  legal  at  the  time  it  was  entered  into,  no  subse- 
quent event  can  make  it  usurious,  by  Buller,  J.  Ibid.  539.]  [  Vide  Bush 
9.  Livingston,  2  Caines^  Cas.  in  Ercor,  G6.  Pollard  v.  Baylors,  6  Munf,  433. 1 
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So,  if  the  contract  be  for  100/«  and  the  ihterest  per  ann«,  and  be  accept! 
die  whole  interest  within  the  year.  R.  1  Bah  1 7«  Semb  cont.  where  the 
whole  was  deducted  at  the  time  of  the  loan.     Mo*  644.  2  Cro.  26. 

So^  if  by  mistake  the  words  require  payment  before  the  time  agreed,  it 
will  be  no  nsarious  contract,  though  the  interest  exceed  the  statute^  if  pay- 
able at  the  time  limited ;  as,  if  a  bond  1  April  be  to  pay  105/.  on  21  April 
next,  where  the  agreement  was  for  a  year  next.  R.  2  Cro.  677»  R.  2 
Vent.  83. 

I^  in  a  mortgage,  the  clause  for  the  mortgagor  to  take  the  profits  till  de- 
fault be  omitted.     2  Mod.  307. 

Though  the  plaintiff  had  notice  of  the  mistake  before  action  brought.  2 
Vent.  83. 

So,  if  the  bond  was  intended  to  be  payable  at  the  end  of  the  year  and  by 
mbtake  it  is  made  payable  at  six  months.     R.  Cro.  Car.  501.  Jon.  396. 

So,  if  there  be  a  corrupt  agreement,  to  which  the  plaintiff  was  not  pHvy, 
it  shall  be  no  prejudice  to  him  ;  as,  if  A.  be  indebled  to  B.  in  100/.,  for 
which  A.  and  C.  give  a  bond  to  B.,  and  it  is  agreed  between  A.  and  C.  that 
A.  shall  give  30/.  to  C.  for  forbearance  of  100/.  which  A.  owes  to  C,  and 
shall  be  bound  to  C  for  this  30/.,  and  A.  and  C.  are  bound  to  B.  for  the 
100/.,  the  bond  to  B.  being  for  a  just  debt,  though  made  upon  an  usurious 
contract,  to  which  B.  was  not  privy,  it  shall  not  be  avoided.  R.  per  three 
J.  2  Cro.  33.  Yel.  47.  Mo.  752.  Ace.  per  Holt,  T.  8  W.  3.  [Com.  4. 
See  Str.  1 1 55.     Doug.  736.] 

[A  bill  of  exchange  given  on  an  usurious  consideration  is  void  even  in 
the  hands  of  an  innocent  indorsee  for  a  valuable  consideration,  without  no- 
tice of  the  usury.     Doug.  736.] 

And  it  is  sufficient  that  B.  replies  that  he  was  not  privy,  without  travers* 
ing  the  corrupt  agreement.     R.  2  Cro.  33* 

[A  memorandum  indorsed  on  a  bond  which  was  conditioned  for  the  pay- 
ment of  100/.  by  quarterly  payments  of  5/.  each  and  interest  at  5/.  per 
cent.  *^  that  at  the  end  of  each  year  the  year's  interest  due  was  to  be  added 
'^  to  the  principal,  and  then  the  20/.  received  in  the  course  of  the  year  was 
''  to  be  deducted,  and  the  balance  to  remain  as  principal,  and  so  continue 
'^  yearly  till  both  principal  and  interest  were  fully  paid,''  was  not  usurious. 
4  T.  R.  61 3.    Kenyon  C.  J.  dis.  2  H.  Bl.  1 44.1 

[The  offence  of  usury  is  not  complete  until  tne  lender  baa  actually  re- 
ceived the  excess  of  interest  in  money,  or  money's  worth.  Therefore  if  a 
promissory  note  be  given  for  repayment  of  a  sum  lent  with  usurious  [*]in- 
terest,  and  the  note  when  due  not  paid,  but  another  note  substituted  for  it, 
the  offence  of  usury  is  not  thereby  committed,  nor  is  the  penalty  incurred 
till  the  latter  note  be  paid.     7  T.  R.  1 84.] 

SA.  being  a  banker  in  the  country,  discounts  bills  at  four  months  for  B., 
takes  the  whole  interest  for  the  time  they  have  to  run ;  B.,  on  being 
asked  how  he  will  have  the  money,  directs  part  to  be  carried  to  his  account, 
part  to  be  pai  i  in  cash,  ^nd  part  by  bills  on  London,  some  at  three,  seme  at 
seveUf  and  some  at  thirty  days'  sight ;  and  holden  not  to  be  an  usurious  trans- 
action, so  as  to  induce  the  court  to  grant  a  new  trial,  since  the  surplus  of 
interest  taken  by  A.  might  be  referable  to  the  expenses  of  remittance.  1 
Bos.  tz  Pull.  Rep.  144.     Supra  (A).] 

[Where  the  acceptor  of  a  bill  took  a  premium  of  sixpence  in  the  pound 
from  the  indorsee  for  payment  of  the  bill  a  fortnight  before  it  became  due, 
held  no  usury.    4  East,  55.1 

[Where  the  discounter  of  a  bill,  instead  of  money^  gives  the  holder  other 
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bills  which  have  time  to  run,  and  makes  no  rebate  for  this,  he  not  necessiri- 
ly  gnilty  ofusuiy.     1  B.  &  P.  144.] 

Sit  is  not  usurious  in  a  country  banker  to  take,  on  discounting  a  bill,  over 
above  5/.  per  cent;  for  the  time  the  bill  has  to  run,  a  farther  sum  of  5s. 
on  the  gross  sum  for  commission,  if  warranted  by  usaee«     2  T.  R.  52J] 

[Where  an  ageut  advances  money  for  his  principal,  he  may  lawfully  take 
an  extrasum  or  allowance  for  his  trouble  and  attention,  in  addition  to  the  legal 
inter^t  oq  the  money  advanced.  What  this  sum  shall  be  must  be  altogett* 
er  a  question  for  the  jary,  depending  upon  the  peculiar  circumstances  of  the 
case,  the  degree  of  trouble  incurred,  and  the  particular  custom  of  trade. 
And,  unless  the  jury  find  that  the  commission  was  a  cover  for  usury,  the 
court  cannot  intend  that  it  is  so,  if  it  appear  that  there  really  was  any  sub- 
stantive trouble  upon  which  a  compensation  might  be  claimed.  1  M.  &S. 
56.  192.]  {  Vide  Kent  v.  Phelps,  2  Day,  483.  Hutchinson  v.  Hosmer,  SConn. 

Rep.  341.  } 

£Where  the  principal  is  in  hazard,  as  in  bottomry  bonds,  a  reservation  of 
more  than  5L  interest  is  legal ;  s^us,  where  the  principal  is  secured  at  all 
events.    4  T.  R.  356.1 

\  So,  where  the  holder  of  a  promissory  note,  doubts  the  solidity  of  the 
parties  to  it,  and  sells  it,  without  his  own  warranty,  at  a  greater  discount 
than  the  legal  rate  of  interest,  the  contract  is  not  usurious.  CburcUll  v. 
Suter,  4  Mass.  Rep.  162.  Per  Parsons,  Ch.  J.  \ 

[The  purchase  of  an  annuity  for  the  life  of  the  vendor  (thirty-two  yean 
of  age)  at  six  years  purchase,  is  not  usurious,  notwithstanding  it  is  made  re« 
deemable,  at  the  option  of  the  vendor,  at  the  end  of  five  years  and  a  half 
purchase,  and  by  mistake  of  the  scrivener,  is  styled  a  loan  in  the  recital  of 
the  deeds.     SBlk.  859.     3Wils.390.] 

[An  indorsement  on  a  bond  conditioned  for  payment  of  100/.  by  quarter- 
ly payments  of  5/.  each,  and  interest  at  five  per  cent.,  that  at  the  end  of 
each  year  the  yearV  interest  due  is  to  be  added  to  the  principal,  and  then 
the  30/.  received  during  the  year  is  to  be  deducted,  and  the  balance  remain 
as  principal,  does  not  make  the  transaction  usurious,  since  the  year's  in* 
terest  due,  must  be  taken  to  mean  legally  due.  Lord  Kenyon  C.  J.  dis.  4 
T.  R.  613.     5  T.  R.  367.     2  H.  B.  U4.J 

[The  defendant  was  indebted  to  the  plaintiff  in  486/.  4i.  6  J.,  for  which 
the  plaintiff  had  sued  him  ;  but  being  unable  to  pay  it,  he  agreed,  that  in 
consideration  that  the  plaintiff  would  forbear  his  action  till  the  19  Nov. 
1804,  upon  the  defendant's  giving  him  a  bond  to  transfer  to  him,  on  the 
19  Nov.  1804,  so  much  stock  as  said  sum  would  purchase  at  the  then  present 
day's  price,  which  would  amount  to  908/.  \Gs.  Id.  [*]^'  together  with  such 
interest  as  the  same  would  have  produced  as  such  stock''  in  the  meantime* 
Held  not  usurious.     8  East,  304.] 

[Where  the  plaintiffs  had  made  advances  to  the  defendant,  and  credited 
him  with  25,000/.  at  a  time  when  the  3  per  cents,  were  at  50 ;  in  coosi* 
deration  ofwhich,  afterwards,  in  October,  when  the  3  per  cents,  were  61 1, 
he  undertook  to  purchase  the  sum  of  50,000/.  In  their  names,  and  to  accoont 
for  the  dividend  therein  from  Midsummer-day  then  last ;  held  not  usarioos. 
II  East,  612.1 

[An  extortioning />o«/  obit^  however  gross,  cannot  be  considered  as  usurr* 
1  Anst.  7.] 

[A  custdm  in  Liverpool  (or  the  banker  to  strike  a  balance  every  qoarteri 
and  send  the  account  to  the  merchant,  and  then  to  make  that  balance  a  prin* 
cipal  to  carry  interest  to  the  next  quarter,  is  not  usury,     3  Anst.  495.1 
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[An  agreement  to  pay  1 S/.  per  cent,  oq  the  amount  of  the  purchase- 
monej,  ia  not  usurious,  (hough  there  be  a  covenant  to  keep  the  vessel  insur- 
ed, and  that  the  plaintiff  shall  be  entitled  to  his  share  of  the  money,  to  be  re- 
covered from  the  underwriters*     Forrest.  4.] 

So,  if  after  a  bond  upon  an  usurious  contract,  A.  gives  a  counter-bond  to 
indemnify  the  obligor  from  such  bond,  and  he  is  thereby  damnified,  the 
counter-bond  is  in  force,  though  the  first  bond  was  usurious.  R.  Cro.  EK 
642.  Noy.  73.  R.  Cro.  £1.  588.  for  the  surety  perhaps  was  not  privy  to 
the  usury. 

So,  if  after  a  contract  made  bona  fide,  there  is  a  subsequent  agreement  for 
a  rate  above  the  statute  for  further  forbearance,  the  last  contract  only  will 
be  void,  and  not  the  first.  R.  Cro.  El.  30.  R.  1  Sand.  394.  Ace.  3 
Mod.  307. 

So,  if  a  bond  or  recognizance  be  forfeited,  and  it  is  afterwards  agreed  to 
accept  more  interest  than  the  statute  allows,  and  to  make  another  defea- 
sance, it  is  no  usury  ;  for  the  forfeiture  of  the  recognizance,  &c.  is  to  be 
considered.     R.  Noy,  3. 

[If  one  bond  be  given  in  lieu  of  another  void  from  usury,  the  second  bond 
is  also  void.     3  T.  R.  531  •] 

[If  money  is  lent  at  usurious  interest,  a  subsequent  contract  that  all  oau- 
riouB  interest  should  be  struck  off,  and  the  principal  repaid  with  legal  in- 
terest, is  valid.     3  Taunt.  184.] 

[A  fresh  security  given  for  the  balance  of  a  debt  originally  usurious,  is  so 
likewise.     Forrest.  73.3 

[Where  A.,  for  an  usurious  consideration,  had  given  his  promissory  note 
to  B.  who  transferred  it  to  C.  for  a  valuable  consideration,  without  any  no- 
tice of  the  usury,  and  A.  afterwards  gave  his  bond  to  C.  for  the  amount  of 
the  note.  Held,  that  this  bond  was  not  vitiated  by  the  original  usury  to 
which  C.  was  no  party.     8  T.  R.  390.] 

[Where  a  person,  in  order  to  get  his  acceptances  negociated,  agrees  witti 
a  broker  to  allow  him  to  retain  exorbitant  brokerage  out  of  the  money  re- 
ceived upon  getting  them  discounted,  the  broker  himself  not  being  the  party 
to  discount  them,  a  bill  accepted  and  negociated  upon  such  an  agreement 
is  not  therefore  void.     1 1  East,  43.] 

[A.  being  indebted  to  B.  for  different  usurious  loans,  applies  to  B.  for  a 
further  advance,  which  B.  agrees  to  make  at  the  legal  rate  of  interest,  pro- 
vided A.'s  father  will  give  his  security  for  it,  and  also  for  part  of  the  previous 
debt.  A.'s  father  consents,  and  accepts  three  bills,  [*Jthe  two  first  of  which 
exactly  cover  the  amount  of  the  legal  debt.  The  first  is  paid  when  due.  In 
an  action  on  the  second,  held  that  the  acceptances  having  been  given  partly 
as  a  security  for  an  illegal  debt,  were  all  tainted  with  the  illegality,  and  were 
therefore  void.     1  Mars.  349.     5  Taunt.  780.*) 

So,  if  there  be  a  hazard  of  the  principal,  it  will  not  be  usury,  though  the 
interest  upon  a  contingency  may  exceed  6/.  per  cent. ;  as,  if  a  wager  be  to 
give  40/.  for  30/.  paid,  if  A.  is  alive  at  the  year's  end.    Cro.  El.  643. 

So,  if  there  bean  agreement  for  100/.  to  pay  80/.  to  each  daughter  (and 
he  has  then  five)  who  shall  be  living  at  the  end  of  ten  years.  R.  Cro.  El. 
741. 

[So,  on  a  bond  given  in  the  East  Indies,  where  both  parties  then  resided, 
and  where  the  allowed  interest  was  9/.  per  cent.,  the  court  of  B.  R.  in  En- 
gland (where  the  bond  was  sued)  held  that  the  plaintiff  was  in  justice  enti- 
tled to  recover  the  sum  really  lent,  togelher  with  Indian  interest  till  the 
signing  of  the  judgment,  but  with  only  the  legal  interest  of  this  country,  from 
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Ihe  time  of  the  liquidation  of  the  debt  bj  the  judgment*    2  Burr.  ]094«    I 
Bl.  267.  S.C.] 

!So,  if  for  two  guineas  received,  a  man  promises  to  pay  twenty  on  hii 
e's  death,  who  is  seventy  years  of  age.     2  B.  M.  704.] 
Or,  for  50/.  to  pay  60/.  at  the  return  of  a  ship,  (which  may  return  in  five 
months,)  or  if  it  never  returns,  nothing.     R.  2  Cro.  209.  508.    Ace.  Sbo.  8. 
Or,  at  the   return  of  a  ship,  goods,  or  owner;  for  it  is  a  bottomry  cod« 
tract.     R.  1  Lev.  54.     R.  Hard.  518.     Ace.  2  Rol.  48. 

Or,  for  100/.  to  pay  an  annuity  of  50/.  a  year  for  life,  though  there  is  a 
mortgage  for  repayment  of  the  100/.  if  the  annuity  is  not  paid;  for  it  is  a 
purchase,  arfd,  upon  the  death  of  cesjtui  que  vie^  the  money  is  lost.  R.3Cro. 
252.     1  Bui.  36.     R.  Cro.  El.  27.     Per  Twisd.  1  Sid.  182. 

[If  2000/.  is  lent,  on  condition  to  pay  the  principal  and  200/.  in  a  year,  or 
250/.  per  annum  for  the  life  of  the  borrower,  it  is  not  an  usurious  coo- 
tract.     1  Ves.  164.]   . 

[So,  if  A.  for  120/.  grants  an  annuity  of  20/.  out  of  a  living,  by  deed,  with 
promise  for  redemption  in  five  years,  and  gives  bond  for  performance,  tbil 
is  not  usury,  though  the  words  borrow  and  lend  are  usedr  13  Wils.  390.  3 
Bl.  859.] 

Or,  for  100/.  to  pay  20/.  a  year  from  Michaelmas  next,  if  the  100/.  is  not 
repaid  before  Michaelmas  ;  for  he  may  repay  it  before  Michaelmas  withoot 
interest,  if  this  was  the  true  intent.     5  Co.  69.  b. 

Or,  if  for  300/.  a  lease  is  made  to  B.  at  35/.  per  ann.  of  a  house  of  which 
the  rent  was  only  5/.  with  a  covenant  to  convey  to  him,  if  B.  repaid  the  300(< 
in  four  years ;  for  it  was  at  the  election  of  B.  to  repay  or  not.  R.  3  Lev.  7. 
^  [So,  if  A.  lends  B.  100/.  for  four  years,  without  interest,  in  consideratioD 
that  B.  shall  provide  meat  and  drink  for  A.'s  daughter  C.  who  is  to  be  part* 
ner  with  B.'s  wife,  have  half  the  profits,  and  bear  half  the  loss,  and  to  lodge 
A.  for  10/.  per  ann.,  it  is  not  usurious,  though  the  board  of  C.  and  lodging  of 
A.  might  be  worth  30/.  per  annum.     2  B.   M.  891.] 

[Mortgages,  &c.  executed  in  Great  Britain,  affecting  lands  in  Ireland,  &C« 
may  bear  6  per  cent,  interest.] 

[*][By  Stat.  17  G.  3.  c.2e.  a  memorial  of  all  deeds,  &c»  for  grant  of  an- 
nuity for  life,  shall  in  twenty  days  be  inrolled  in  chancery,  or  shall  be  void; 
so,  of  judgment  on  warrants  of  attorney  for  that  purpose.  Deeds  mast  con- 
tain the  consideration.] 

I  An  absolute  deed  of  conveyance  of  lands  upon*trust,  to  •  sell  and  paj 
"certain  debts,  cannot  be  avoided  on  the  ground  that  some  of  the  debts  are 
usurious.     Denn  v.  Dodds,  1  Johns.  Cas.  158. 

So,  a  note  given  as  collateral  security  for  a  judgment,  will  not  be  affected 
by  usury  in  the  contract  upon  which  the  judgment  was  obtained.  Stewart 
V.  Eden,  2  Gaines'  Rep.  1 50. 

So,  a  mortgage  given  to  secure  such  a  judgment,  is  valid.  Thatcher  v. 
Gammon,  12  Mass.  Rep»2G8. 

The  contract  and  security  are  void  only  as  betwjeen  the  original  parties,  or 
where  the  suit  is  brought  upon  the  instrument  infected  with  usury  :  Thus, 
where  a  mortgage,  containing  a  power  to  sell,  was  given  to  secure  an  usuri- 
ous* contract,  a  vendee  under  the  power,  without  notice  will  not  bo  a&cted 
by  the  usury.     Jackson  v.  Henry,  10  Johns.  Rep.  185. 

Secus^  if  the  purchaser  have  notice  of  the.  usury.  Jackson  v.  Dominickt 
14  Johns.  Rep.  435. 

So,  where  the  plaintiffi  were  in  the  habit  of  receiving  the  produce  of  the 
defendant,  a  country  merchant,  and  accepting  his  drafts,  under  an  engage- 
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meDt  that  the  prodace  was  to  be  in  their  store,  at,  or  before  the  lime  when 
their  drafts  became  payable,  charged  a  commission  of  2i  per  cent  on  all  ad- 
vances made  by  them  to  meet  the  drafts,  the  defendant  having  no  funds  in 
their  hands,  and  interest  from  the  time  the  itciDs  of  their  account  became 
due,  it  was  held,  that  the  commission  in  this  case  was  not  a  cover  for  usury, 
and  that  the  transaction  was  valid.  Trotter  v.  Curtis,  19  Johns.  Rep.  160, 
So,  a  commission  or  compensation  exceeding  Che  lawful  rate  of  interesti 
for  obtaining  money  at  the  bank,  on  one^sown  security,  for  the  use  of  anoth- 
er, is  not  usury. 

And  if  such  coitipeiisation  be  unreasonable  though  it  will  not  contaminate 
the  contract,  yet,  it  may  furnish  evidence  of  an  intent,  in  this  way,  to  coveff 
an  usurious  loan  ;  and  whether  this  is  really  intended  as  a  compensatioOj 
or  a  cover  for  usury,  is  a  fact  to  be  determined  by  the  jury.  Hutchinson  9« 
Hosmer,  2  Conn.  Rep.  341. 

So,  a  security  for  the  loan  of  money,  upon  which  usurious  interest  bai^ 
been  received,  is  not  void,  unless  usurious  interest  was  originally  reserved 
by  the  contract.  Gardner  v,  Flagg,  8  Muss.  Rep.  101.  Thompson  9* 
Woodbridge,  8  Mass.  Rep.  256» 

So,  where  a  promissory  note  is  given  for  a  sum  justly  due,  with  an  aigi'ee* 
ment  that  more  than  the  legal  rate  of  interest  should  be  paid  on  the  amount, 
and  after  sundry  payments  of  the  usurious  interest,  and  a  part  of  the  princi- 
pal had  been  made,  the  old  note  was  cancelled,  and  a  new  one  taken  for  the 
balance  of  the  principal,  reserving  lawful  interest  only,  the  new  note  is  not 
iiaurious.  Chadbourn  v.  Watts,  10  Mass*  Rep,  12K  Vide  Kilbourn  Vm 
Sradley,  3  Day,  366. 

Nor  is  it  usurious  to  receive  in  payment  of  a  promissory  note,  on  renewal 
at  a  bank,  the  notes  of  other  banks,  at  the  usual  discoqnt.  )^oitland  Bank 
Vs  Storer,  7  Mass.  Rep.  .433. 

A.  was  indebted  to  B.,  and  B.  was  indebted  to  C,  upon  an  usurioua 
agreement  1  it  was  agreed,  that  A.  should  execute  his  note  to  C*  for  the 
amount  of  B's  debt,  including  the  usurious  interest;  and  A.  was  discharged 
of  so  much  of  his  debt  to-  B. ;  held,  that  A^a  note  to  C.  was  valid.  Bearce 
V.  Barstow,  9  Mass.  Rep.  45.  Vide  Wales  v*  Webb,  5  Conn.  Rep.  154, 

A  mw  security  for  a  debt  contracted  in  a  sister  state,  where  the  legal 
fate  of  interest  is  7  per  cent,  made  and  executed  in  a  state  where  the  rate 
of  interest,  is  only  6  per  cent,  is  valid,  though  it  be  payable  with  interest  at 
7  per  cent.     Phelps  v.   Kent,  4  Day,  96.    Vide  M'Guire  v.  Warder,  1 
tVdsh*  368.  McQueen  v.  Burns^  1  Hawks,  476. 

So,  where  the  indorser  of  a  note  infected  with  usury,  received  the  full 
aineatit  from  the  maker,  and  gave  his  own  note  for  the  same  amount  to  the 
et^ditor,  it  was  held,  that  this  note  was  given  on  a  new  consideration,  and 
was  therefore,  valid.  Scott  v*  Lewis,  2  Conn.  Rep.  132.  Vide  Church 
v.Tomlinson,  2  Conn.  Rep.  134.  in  nota.     Botsford  ».  Sanford,  9  Cono» 

Rep*  276.  •  . 

So,  a  sale  of  stock,  at  whatever  price,  is  not  usurioul,  unless  the  object  b^- 
to  borrow  money  at  more  than  lawful  interest,  and  the  price  of  the  stock 
be  graduated  as  a  device  to  effect  that  object  ;  or  t|)ere  be  a  combination 
between  the  seller  of  the  stock  on  credit,  and  a  person  whom  the  b«yer  sells 
for  cash;  in  either  case,  the  transaction  is  usurious,  Grcenhow  v.  HarriS| 
G  Munf.  472.     Vide  Skipweth  v.  Gibson,  4  Hen.  ^  Munf.  490. 

So,  a  penalty  inserted  in  a  contract,  from  which  a  party  may  deliver  him- 
self, does  not  render  the  contract  uaorioos.  Pfiliard  v,  Baylors^  6  Mun(« 
433. 
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t*]UTLAGART. 

(A)  OUTLAWRY,  p.  617. 

(Ba.)  IN  WHAT  CASES  IT  LIES.  p.  617. 

[(Bb.)  OUTLAWRY  OF  A  CO-CONTRAOTOR.]  p.«1«. 

f(Bc.)  OF  A  CO-DEFENDANT.]  p.  61 8. 

[(B  d.)  OF  AN  ACCESSARY.]  p.  618. 

f(B  e.)  OP  A  PARTY  ABROAD.]  p.  619. 

<C)  HOW  AN  OUTLAWRY  SHALL  BE  AVOIDED. 

C  !.)  For  what  causes,  jp.  619. 

C  2.)  When  avoided  —By  plea.  p.  622. 

C  3,)  By  motion,  p.  623. 
(C  4,)  By  error,  p.  623. 
(Q  6.)  Party  restored  after  reversaL  p.  624* 

<D)  FORFEITURE  BY  OUTLAWRY. 

(J)  1.)  In  treason  or  felony,  p.  625. 

(D  2.)  In  personal  actions.— What  things  are  forfeit* 

Wp.  625. 
,       hat  not.  p.  626. 
D  4.)  To  whom  tne  forfeiture  shall  be.  p.  626. 
D  5.)  How  advantage  shall  be  taken  of  it.  p.  626. 

(A)  OUTLAWRY. 

A  man  outlawed  is,  when  by  judgment  of  law  a  mao,  by  his  own  default, « 
ousted  of  the  law.     Co.  L.  122.  b.  128.  b. 

For  every  man  at  his  age  of  twelve  years  ought  to  be  sworn  to  thela* 
in  a  tourn  or  leet,  and  by  his  outlawry  he  is  posiius  extra  legem.  Co.  L. 
122.  b. 

A  woman  who  docs  not  swear  to  the  law,  by  judgment  of  outlawry,  is  not 
said  to  be  outlawed,  but  waiviata.     Co.  L.  122.  b. 

And  therefore,  if  a  woman  is  said  to  be  utlagaia.  it  will  be  error.  R-^ 
Ilol.  804.  1.  5. 

(B  a.)  IN  WHAT  CASES  IT  LIES. 

A  man  shall  be  outlawed  for  his  default  if  he  will  not  stand  to  the  law; 
and  therefore,  upon  an  indictment  for  treason  or  felony,  if  the  defendant 
does  not  appear  upon  the  second  capiasy  he  shall  be  outlawed.  Vide  Indict- 
inent,  (I). 

So,  in  an  appeal.     St.  P.  C.  60.  a.  67.     Vide  Appeal,  (G  5.) 
And  if  he  does  not  render  himself  within  a  year,  he  shaU  be  executed  with- 
out other  judgment  or  trial.     3  Mod.  42.  72. 
[*j[lt  lies  on  an  information,     4  B.  M.  2527.] 
And  in  an  information  for  any  offence,  in  its  nature  against  the  laws  of 
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fociety,  And  that  distarbs  the  good  order  which  keeps  a  state  in  peace,  (the 
trae  meaning  o{ contra  pacem^)  though  not  with  actual  force.     Ihid.] 

So,  upon  an  indictment  for  a  misdemeanor  or  information,  he  shall  be 
outlawed,  bat  he  shall  not  be  fined  thereon  without  other  conviction  for  the 
ofience.     Vide  Information,  (D  1.) 

So,  if  a  peer  dofs  not  appear  upon  an  indictment  for  treason  or  f<^ooy,  he 
shall  be  outlawed.     3  Inst.  31. 

But  where  a  capias  does  not  lie  in  process,  the  defendant  cannot  be  out- 
lawed  before  or  aAcr  judgment;  as,  upon  a  writ  of  privilege  by  an  attorney 
or  another.     R.  1  Leo,  339. 
.    [It  lies  not  for  less  than  lO/.     Semb.  sed  qu.     Barnes,  320.] 

[If  defendant  avoids  arrest,  though  he  appears  publicly,  he  may  be  out- 
lawed.    Barnes,  390.J 

^On  total  abscondmg,  no  endeavours  to  arrest  are  necessary.  Barnes, 
322.] 

How  to  proceed  to  outlawry,  vide  in  Pleader,  (2  W  4,  &c.) 

[(B  b.)  OUTLAWRY  OF  A  CO-CONTRACTOR.] 

(^Notwithstanding  the  outlawry  of  one  of  two  contractors  sued  jointly,  the 
action  remains  joint,  so  that  the  other  may  insist  on  any  defence  which  he 
might  have  made,  had  the  outlaw  defended.     4  T.  R.  61 1 .] 

[(B  c.)  OF  A  CO-DEFENDANT.] 

[A  declaration  in  a  joint  action  against  two,  of  whom  one  has  been  out- 
lawed, will  be  set  aside,  unless  the  process  i^ued  against  each  bereferrable  to 
and  connected  with  the  same  original.     15  East,  1.] 

[The  rule,  that  if  a  man  be  outlawed  at  the  suit  of  another,  all  men  shall 
have  advantage  of  this  personal  disability,  only  applies  to  the  case  where  he 
is  plaintiff;  a  declaration,  therefore,  against  one  sued  with  another,  who 
has  been  outlawed,  stating  that  fact,  but  not  adding  that  the  oatlawiy  was  ia 
this  suit,  is  insafficient.     3  East,  144.] 

!ln  declaring  against  one  defendant  upon  a  contract  jointly  with  another 
endant  who  is  outlawed,  it  is  not  necessary  to  aver  the  outlawry  with  a 
front  pattt  per  recordum,  if  it  appear  to  be  in  the  same  suit.     3  Snyth,  S6. 
7  East,  50.] 

[Where  aAer  outlawry  of  one  of  two  joint  defendants,  and  before  final 
judgment,  the  other  dies,  the  right  survives  against  the  outlaw,  and  against 
him  alone.     1  M.  &S.  242.] 

[(B  d.)  OF  AN  ACCESSARY.] 

[The  St.  of  Westm.  c.  14.  (3  Edw.  1.  c.  14.)  enacts,  that  no  accessary 
ahall  be  outlawed  until  he  that  is  appealed  (which  is  h^ld  to  mean  indicted 
as  well)  of  the  deed  be  attainted ;  and  his  exigent  shall  remain  until  the 
principal  is  attainted  by  outlawry  or  otherwise.  Since  an  indictment  againat 
several  is  in  law  a  separate  indictment  against  each  (unless  where  [*]itwas 
essential  that  they  should  have  joined  to  make  the  offence,)  an  outlawry  of 
the  principal  and  accessary  (indicted  together)  on  an  exigent  against  both,  is 
erroneous  as  to  the  accessAry  alone*    4  T.  R.  62  K] 
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But  the  fit*  6  Ed.  6.  does  not  extend  where  the  outlaw  is  apprehended, 
and  does  not  render  himself.     R,  3  Mod.  47t 

[A  person  commiited  for  high  treason  in  dinninishingthe  coin,  who  makes 
his  escape  before  indictment,  and  is  thca  indicted  and  outlawed,  and  then  re- 
taken within  the  year  may  have  habeas  corpus  to  B.  R*  and  surrender  ;  then 
have  certiorari  to  remove  the  proceedings,  plead  his  having  been  beyond  sea, 
and  have  the  outlawry  reversed.     Str.  824.3 

So,  an  outlawry  for  high  treason  shall  not  be  reversed,  because  procesi 
was  awarded  against  him  when  out  of  the  realm  ;  for  by  the  St.  36  H.  8.  13. 
and  5  Ed.  6.  1 1.  such  process  is  good.  3  Inst.  32.  216.  Dy.  287.  a. 
^  [When  there  has  been  misbehaviour  in  plaintiff,  the  court  will  oblige  him 
to  reverse  an  outlawry  at  his  own  costs  ;  but  if  it  is  a  mistake  or  error  in  law, 
it  must  be  by  writ  of  error.     B.  R.  H.  123.] 

[Outlawry  shall  not  be  set  aside  for  irregularity,  on  motion,  because  it  it 
on  debt  by  original  in  B.  R.     B.  R.  H.  3 17. J 

[If,  in  debt  on  bond  by  wife  dumsola^  the  husband  is  gone  abroad  and  out« 
lawed,  and  the  wife,  though  she  appears  publicly,  is  waived,  the  outlawry 
against  her  shall  be  set  aside  on  motion  ;  but  goods  taken  on  cap.  ullagaU 
must  be  deemed  the  husband's,  though  sworn  to  be  her  separate  goods;  and 
if  she  has  equitable  right,  she  must  apply  in  equity.     2  Wils.  127.] 

[If  defendant  was  prisoner,  pending  exigent,  outlawry  shall  be  reversed  oti 
common  appearance.     Barnes,  312.J 

[Where  outlawry  is  not  special,  defendants  may  reverse  at  their  own  ex* 
pense,  and  payment  of  costs  on  common  appearance;  if  before  transcribing 
into  the  exchequer,  common  costs  to  the  exigent ;  if  after,  costs  to  th<i  time 
of  reversal.     Barnes,  324.] 

[If  plaintiffdies  after  judgment,  there  must  be  scire  facias^  or  oatlawry 
shall  be  set  aside.     Barnes,  335.] 

[Outlawry,  commenced  and  prosecuted  during  defendant's  residence  in 
Ireland,  shall  be  reversed  without  bail  or  appearance.     Barnes,  325.] 

[Before  defendant  is  returned  outlawed,  he  may  supersede  exigent  on  4ip- 
pearance  and  costs  ;  but  after,  there  must  be  bail,  who  are  bound  to  pay  the 
money,  without  option  to  render  principal.     Barnes,  326.1 

[The  court  will  stay  proceedings  on  payment  of  debt  and  costs  in  a  montiu 
IbidJ   , 

irieme^sole  is  waived  specially  on  mesne  process,  and  aftier  exigent*  and 
before  outlawry,  marries,  the  court  will  not  interpose.     Barnes,  321.] 

[Proceedings  shall  not  be  staid  because  plaintiflT  died  before  return,  ifafr 
ter  day  9f  outlawry.     Barnes,  323.] 

[*3(C  2.)  When  avoided.— By  plea. 

An  outlawry  may  be  avoided  in  two  manners,  by  plea,  or  by  writ  of  error* 
Co.  L.  259.  b. 

&But,  though  illegal  and  void,  it  cannot  be  set  aside  by  a  third  person  in  a 
ateral  action*     1  Bl.  20.] 
If  an  outlawry  be  voidable  for  matter  appearing  upon  the  record,  the  par- 
ty in  the  same  term  may  reverse  it  by  plea.     Co.   L.  259.  b.     Bend.  pi. 
137.  ^ 

As,  for  omission  of  any  process.     Co.  L.  259.  b. 
Or,  variance.     Co.  L.  259.  b. 

If  outlawry  does  not  lie  in  such  case.     Sernb.  Dy.  223.  a. 
Or,  process  was  superseded  before  outlawry  pronounced.     Dy.  *^^3.  a. 
Bend,  pi,  15.     R.  Mo.  63.     1  And.  36.  J     ^^        - 
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If  DO  proclamation  where  the  party  was  commorant  at  the  time  of  the  eX? 
igent.     R.  Dy.  214.     B^nd.  p].  156.     1  And.  36. 

Of,  ao  addition  to  the  def^ndaDt•     ^  Bend.  pL  21$.     Mo.  70. 

If  no  return  upon  process. 

Or,  the  sheriff  was  removed,  and  another  appointed  upon  record  before 
the  return,     I^.  Dy.  41.  b. 

So,  for  any  cause  except  want  of  proclamation,  the  party  st^all  avoid  tbfs 
outlawry  upon  motion,  where  he  comes  in  gratis  upoji  the  exigent,  aljaSi  of 
pluries.     Sal.  496. 

So,  if  he  comes  in  another  term.     1  And.  36. 

So,  infavorem  vUcr,  outlawry  in  felony  m(^y  be  reversed  by  plea,  if  it  b$ 
voidable,  for  death,  imprisonmenti  out  of  the  realm,  &c.     Co.  L«  2^9.  b* 

But  in  B.  R.  an  outlawry  sbdU  not  be  reversed,  by  plea,  but  by  error  only, 
in  the  same  term  as  well  as  in  another,  though  it  be  error  appearing  upon 
the  record.     1  Rol,  743. 1.  10. 

If  a  man  comes  in  upoii  the  return  of  the  capias  utlagaium^  he  may  plead| 
in  avoidance  of  the  outlawry,  a  matter  which  m^y  avoid  it  by  plea*  Co*  L^ 
?59.  b.  t  • 

And  upon  ihp  plea,  and  security  given,  there  shsll  be  restitution  of  tb$ 
goods.     Hard.  98. 

.  So,  if  there  be  matter  appearing  upon  record  to  avoid  the  outlawry,  th^- 
-party,  who  appears  as  tertenant,  must  demur,  upon  return  of  the  inquisitipJI 
^aken  upon  the  capias  utlagatum.     Hard.  58,  59. 

And  several  tertpnants  may  join  in  demurrer.     Hard.  59^ 

So,  a  tertenant  may  plead  to  the  inquisition. 

[The  prisoner  must  first  plead  to  th|5  outlawry,  and  that  must  be  tried  be* 
fore  he  can  plead  to  the  indictment.    Str.  824.] 

[He  may  plead  ore  tenus,  the  attorney-general  reply  ore  tenus ;  the  ventre 
is  awarded  returnable  mstanier  ;  the  jury  returned  sitting  the  court  j  he  may 
have  counsel ;  he  has  no  peremptory  challenge.     Ibid.^ 

[The  court  cannot  assign  the  defendant  counsel  on  an  outlawry  for  treason 
dlibe  has  pleaded,  and  then  he  may  have  counsel  on  the  collateral  ipatterr 
J  B.  M,  638.] 

[The  court  will  allow  attorney-general  tocqnfess  erpojr  ip  fapt,  though  not 
true,  but  not  error  in  law,  if  not  true*     Ibid.] 

[If  defendant  pleads,  not  the  same  person,  it  i9  tried  mtanUr.     Ibid-J 

[*J[If  an  exception  goes  to  shew  that  the  outlawry  is  a  nullity,  it  avoids  if, 
irithout  writ  of  error.     Ibid.] 

[If  error  in  fact  is  alleged,  the  court  m^y  give  defendant  leave  to  nlead  Ut 
ihe  indictqnent )  if  error  in  law,  there  must  be  writ  of  ^rroi>     Ibid.l 

(C  3.)  By  motioii- 

So,  a  man,  ui  amicus  curies,  may  avoid  an  inquisition  upon  #n  outlawry, 
|>y  matter  apparent  in  it,  upon  motion.     R.  Ijard.  86. 

[The  court  of  common  pleas  wi|l  reverse  ^n   outlawry  on  iKiotionv    S 

Taunt.  141.1  •  .i,      i.    J       i_    u 

Qlt  is  discretionary,  when  to  reverse  on  motion  or  not ;  if  defendant  hath 
been  long  abroad,  tho  court  will  not  reverse  at  plaintiff'*  expense*  Pames, 
324,325,326.]  .  ,         . 

[The  court  will  not  set  aside  outlawry  for  want  of  proclamation  on  wq? 

•tion.     Barnes,  323.]  r*^^«-i 

Vor.  Vlh         /  V  ^251 
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(C  4.)  By  error. 

But  gcnerallj,  where  the  outlawry  is  voidable  for  matter  of  fact,  if  it  be 
not  Id  felony  or  treason,  it  must  be  avoided  by  writ  of  error.   Co.  L.  259.  b. 
So,  an  outlawry  may  be  reversed  by  error,  in  treason  or  felony. 

[A  writ  of  error  on  ah  outlawry  (even  for  felony)  is  never  denied,  if  the 
witnesses  are  living.     Fort.  38.] 

[The  attoraey-gengral  will  not  grant/a/  for  writ  of  error  till  defendantis 
in  actual  custody  on  cap.  utlag.     4  B.  M.  2627.] 

And  in  treason  there  is  no  need  of  a  scire  facias  to  the  lords  mediate  or 
immediate ;  for  no  forfeiture  accrues  to  them.     R.  4  Mod.  366. 

So,  in  felony,  if  it  be  suggested  that  he  has  no  lands,  and  the  attorney* 
general  confesses  it,  there  is  no  need  of  a  scire  facias.     Sal.  495. 

Otherwise,  where  the  defendant  has  lands  which  for  felony  are  forfeited 
to  the  lord  of  whom  held.     Ibid. 

If  two  are  outlawed  in  the  same  action,  and  only  one  appears,  to  re?ene 
it,  error  shall  be  in  the  name  of  both,  till  the  other  appears,  and  is  sammoD- 
ed  and  severs.    R.  Sal.  496. 

And  he  was  obliged  to  appear  in  person,  till  the  st.  4  &  5  W.  &  M.  18. 
Vide  Attorney,  (B  BA 

[A  person  outlawea  for  want  of  appearance  to  an  indictment,  for  a  ub^ 
against  the  government^  shall  have  a  writ  of  error,  and  be  admitted  tobaiL 
Fort.  37.] 

[No  bail  is  given  in  error  of  an  outlawry  till  reversal  ^  andtbeaitttto 
appear  to  an  original,  to  be  brought  in  two  terms.     Str.  951.] 

[But  on  reversal  special  bail  must  be  given,  though  there  wasnoaffidafit 
originally  of  the  debt,  if  the  debt  was  bailable.     2  Str.  1 178. 1  Wils.  3.] 

If  error  is  brought,  and  the  attorney -general  confesses  it,  it  shall  be  re?en- 
ed,  and  the  defendant  immediately  tried  upon  the  indictment.  Sal.  495. 

If  he  assigns  error  for  being  out  of  the  realm,  it  is  sufficient  to  say  geoenl' 
ly,  quod  tempore  uilagar.  ftdL     R.  2  Rol.  1 2. 

[*]Tho<igh  he  goes  after  the  Migent ;  for,  if  he  was  then  here  it  shall  be 
shewn  on  the  other  part.     R.  2  Rol*  804.  1.  45. 

[Outlawing  a  man  beyond  sea  is  error,  not  irregularity.     Barnes,  319.] 

[If  one  exigent  be  awarded  against  the  principal  and  accessary  togetoer, 
it  is  error  only  as  to  the  accessary.    4  T.  K.  521 .3 

!|0n  a  writ  of  error  to  reverse  an  outlawry,  on  the  ground  that  the  ootiav, 
ore  and  at  the  time  ot  suing  out  the  writ  of  exigent^  and  from  thence  oDtU 
the  time  of  pronouncing  the  outlawry,  was  in  parts  beyond  the  8eas,tiM 
plaintiff  in  erroc  having  proved  the  previous  proceedings  in  the  outlawrj* 
and  that  the  outlaw,  at  the  time  of  suing  out  the  exigent,  was  abroad,  and 
died  abroad;  but  without  &xing  the  time  of  bis  death.  Held,  tbatit««s 
not  necessary  to  prove  the  time  when  the  judgment  was  pronouaced.  1 
Mars.  5a.     5  Taunt.  309.] 

[When  yoa  come  to  reverse  an  outlawry,  you  must  have  the  record tt 
court.     Lofil.  348.] 

(C  5.)  Party  restored  after  reversal. 

Ff  the  outlawry  is  reversed,  the  party  shall  be  restored  to  all  he  lost.         \ 
[After  ad  outlawry  has  been  reversed,  the  case  is  the  same  as  if  it l>^ 
never  been;  insomuch  that  alt  proceedings  in  the  interim  between  otttlawit 
and  reversal,  upon  the  same  footing  as  if  no  outlawry  had  been  pranooncedi 
are  valid.     7  T.  R.  259.] 
g*624] 
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•   If  a  term  be  sdid  by  the  king,  he  shall  be  restored  to  the  term*    P«r  two 
J*     Cro.  El.  278.     R.  1  And.  277.     R.  2  Ver.  3 Id. 

If  a  lease  be  made  by  the  exchequer  to  the  plaintiflT,  of  the  lands  of  the 
outlaw,  and  he  levies  the  profits  by  exchequer  process,  which,  by  order  of 
the  court,  are  delivered  toJhim  ;  yet  they  shall  be  restored  upon  the  reversal 
of  the  outlawry.     2  Jon.  101. 

But,  if  the  kina's  lessee  be  outlawed,  his  term  shall  not  be  restored  \  for 
it  was  «xtinct.     n.  Mo.  237« 

So,  he  shall  have  all  his  lands  and  tenements. 

Though  the  king  has  granted  them  to  another  and  his  heirs.     1  And.  1B8. 

And  he  may  enter  upon  reversal  of  the  outlawry,  without  petition  or  scirt 
fuciaf.     R.  1    And.  188. 

So,  he  shall  be  restored  to  a  presentation  to  an  adFowson« 

So,  to  all  his  goods  and  chattels. 

To  hit  stock  in  the  East  India  or  any  other  company,  though  granted  i# 
another  by  privy  seal.     2  Ver.  313.     2  Lev.  49.  cont. 

So,  if  the  king^'s  grantee  acknowledges  satisiaction  «poh  a  judgment,  it 
shall  be  set  aside  in  equity,  and  restitution  nnade«    ^  Ver.  313. 

So,  a  lessee  of  the  outlaw  shall  have  trespass  for  the  profits  r^ceii^d  be- 
tween the  assignment  to  him  and  the  reversal.     R.  Cro.  EL  270* 

But  the  profits  of  the  lands,  received  during  -the  outlawry,  shall  aot  be  re- 
atored.     2  Ver.  31 3. 

Nor  EastlwKa  stock,  granted  to  A.  by  privy  seal,  and  transferred  to  him 
by  the  company,  where  the  restitution  was  to  all,  guod  nonjuit  nobis  respan- 
sum.     R«  2  Lev.  49« 

« 

C*}(D)  FORFEITURE  BY  OUTLAWRY, 
(D  1.)  In  treason  or  felonjr. 

If  a  man  is  outlawed  for  treason  or  felony,  he  forfeits  all  his  landB  and 
tenements,  goods  and  chattels.     Vide  Forfeiture,  (B  1 ,  &c.) 

So,  money  received  by  his  servaut,  and  brought  to  Jiis  house^  though  not 
delivered  to  him.     Sav«  4*0. 

(D  2.)  In  personal  dctionst — What  things  are  forfeited. 

A  roan  outlawed  in  a  personal  action  forfeits  his  goods  and  chattels.  2 
Rol.  806. 1.  40.     1  SaU  395. 

And  his  chattels  real  ^  as, a  term  for  years,  &c.     3  Rol.  806. 1. 43. 

And  the  trust  of  a  term.     1  SaL  109.     R.  Hob.  314.     Hard.  496. 

If  tenant  at  wiU  80w«  his  lands,  and  is  outlawed,  th.e  king  shall  have  the 
eoiblements.     3  Rol.  806. 1.  50. 

If  a  church  is  void,  and  afterwards  the  owner  is  outlawed,  it  shall  be  for- 
feited to  the  king.     3  Rol.  807.  1.  1 7.     Ca.  Pari.  75. 

So,  if  the  church  becomes  void  after  the  outlawry^  the  king  shall  present, 
ft  Rol.  807. 1.  45. 

So,  the  king  shall  have  all  the  profits  of  his  freehold  lands.  3  Rol.  807« 
1.  S3. 

So,  if  the  lessor  18  outlawed,  the  king  shall  have  the  profits  of  his  tenant 
at  will ;  for  by  the  outlawry  the  will  is  determined*     3  Rol.  807.  1.  35. 

£  The  goods  of  a  tenant  are  liable  to  a  year's  rent,  notwithstanding  an 
awry  in  a  civil  suit.     7  T.  R.  359.] 
So,  if  a  man  be  outlawed  after  a  judgment  recovered  by  him,  the  king 
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f^hall  have  th^  profits  of  all  Hie  d^fendaol's  land«,  though  nhe  plaintiff  C^ 
have  only  a  moiety  in  execution.     R.  2  Cro.  513. 

So,  if  the  knag's  lessee  is  outlawed,  he  forfeits  hw  tease.    R*  Mo.  237. 

iSol  a  man  outlawed  forfeits  stock  in  the  East  tndia  company,  &c*   ^Lct.      \ 
49.     2Ver.  313. 

So,  upon  a  levari  facias^  after  art  inquisition  Upon  an  outlawry,  a  strta* 
iter's'cattle,  levant  and  couchant  upon  his  land,  may  be  seized  and  soldi 
for  they  are  the  issues  or  profits  of  the  land.     R.  Skin.  618.    Vide  ,p«t, 

So,  a  bond  to  A.,  who  was  trustee  for  B.,  will  be  forfeited  by  thcoatlawry 
^f  B.     R-  ^R<il.  807.  1.  15.     2  Cro.  512,  513.  j 

If  a  man  recovers  damages  in  a  personal  action,  and  afterwards  is  oat-,     ' 
iawed,  the  king  shall  have  the  damages   and  execution   for  them  upon  the 
judgment.     R.  2  Rol.  807.  1.  2.  .      ^ 

If  the  conusee  of  a  statute  sues  an  extent,  and  has  the  conusor  mexeco- 
tion,  and  afterwards  is  outlawed,  the  debt  is  forfeited,  and  the  king  mj 
discbarge  the  conusor ;  for  his  body  is  not  a  satisfaction.     R.  2  RoK  807.     ^ 

1.  5. 

"  So,  if  A.  has  judgment  against  B.,  who  holds  jointly  with  C,  who  aliens, 
and  afterwards  A.  is  outlawed,  the  king  shall  have  an  extent  for  the  moiety 
of  B.,  though  the  alienation  was  before  the  outlawry.     R.  Lane,  30. 

So,  if  a  statute  is  acknowledged  to  two,  and  one  sues  etecution,  ana  af- 
terwards 18  outlawed,  it  will  be  a  forfeiUire  of  the  debt  against  both.   R.  3 

Rol.  808. 1.  3b.  ,     ^    .1.      knk 

[*]So,  if  a  bond  be  made  to  two,  one  of  whom   is  outlai«red,  tDc  wi»» 

bond  will  be  forfeited*     Semb.  1  Rol.  7* 

(D  d.)  What  not. 

ftulby  outUwry  in  personal  actions  a  man  does  not  forfeit  any  lands,  « 
^hichhe  has  an  estate  6t  freehold.     2  Rol.  807.  1.  30. 

jlor,  a  rent-charge  for  life,  nor  arrears'  which  accrue  for  the  rent  donnj 

bis  life.     Hut.  54.  _, 

venair 


years,  and  is  outlawed,  the  kii^  sban  m 
have  the  profits  during  the  term.     Bro.  Patent,  3.  i  o    I 

So,  he  does  not  forfeit  debts  due  to  him  upon  contract.  2  Rol.  806. 1. 5*  \ 

Or,  other  chose  in  action.     Semb.  Sav.  40. 

Nor,  theequity  of  redemption  of  a  term.     Semb.   2  Ver.  314. 

Nor,  money  due  lo  him  upon  mortgage.     Hut.  53. 

So,  he  does  not  forfeit  a  thing;  of  which  the  interest  was  not  vested  w 
liim  ;  as,  if  lessee  at  will  sbWs  his  land^  and  the  lessor  is  outlawed,  thebng 
dhall  not  have  the  emblements.     2  Rol.  807.  1.  35.  .. 

If  a  feme  covert,  possessed  of  a  term  for  years,  be  waived,  the  kingsoal 
not  have  the  terni.     2  Rol.  806. 1.  45.  .  nf 

if  an  executor  is  outlawed,  he  does  not  forfeit  the  goods  which  he  has« 
the  testator's.     2  Rol.  806. 1.  47. 

Nor,  the  goods  which  he  himself  recovered  as  executor.  2  Rol.  8W' 
1.  35. 

Nor,  the  cattle  of  a  stranger,  levant  and  couchant  upon  his  land.  RiSDi^ 
617.  cont.     Vide  ante,  (D  2,)— post,  (D  5.) 

So,  a  lease  by  the  king  to  a  man  outlawed  will  be  good  ;  for  he  ^  * 
capacity  to  be  a  farmer  to  the  king.     R.  Mo.  237i 


Parfeitiiti  ^  ouikujory.  841 

(D  4.)  To  whom  the  forfeiture  shall  be« 

If  a  man  is  outlawed,  the  forieiture  shall  be  to  the  king* 

Though  he  is  outlawed  in  a  personal  action* 

So,  if  the  lessor  of  lands,  witoin  a  county  palatine,  is  outlawed,  though 
the  count  palativie  has  the  goods  of  the  outlaw  within  his  precinct,  jet  the 
king  shall  have  the  arrears  of  rent ;  for  it  follows  the  person.  Dub.  2 
Rol.  808, 1.  40.     Lane,  90. 

Yet  the  outlawry  in  a  personal  action  shall  be  for  the  benefit  of  the  par- 
ty, if  he  pleases ;  and  therefore,  if  the  defendant  is  taken  upon  a  capiofi 
tUlagatum^  after  judgment  upon  prayer  he  shall  be  in  execution  for  the 
party.     Ca.  Pari.  73«     Doug.  547.  4  Burr.  2549.    Vide  Execution,  (6  3.) 

So,  the  king  may  grant  the  benefit  of  an  outlawry  to  another.  R.  3 
Rol.  188. 1.  5, 

(D  5.)  How  advantage  shall  be  taken  of  it. 

So,  upon  the  outlawipy,  a  general  c€^ia$  lies  against  the  person  outlawed. 

Or,  a  special  ca/7ta5  u//aga^titn,  by  which  the  sberiii  is  commanded  quod 
per  sacramentian^  ire.  inquirat  qutB  bona  aut  catalla,  terras  aut  tenemental 
habuit  dieutlagar.  etea  extendi  et  appreciari  fac^  4^c.  Off.  Br.  36. 

[*]And  thereupon  the  sheriff  returns  an  inquisition  taken  by  him»  Lut. 
330. 

[If  a  man  is  outlawed  in  a  civil  action,  and  extent,  inquisition,  and  levari 
facias^  and  50/.  levied  thereon,  it  may  not  be  paid  to  plaintiff  on  motion, 
though  defendant  consent,  if  nobody  consents  for  the  crown ;  for  it  belong 
to  the  king,  if  a  lease  is  not  taken  out.     Bunb.  38.] 

If  the  land  be  under-valued,  there  may  be  a  melius  inquirendum*^  Hard* 
106. 

And  such  inquisition  must  be  as  ceHain  at  an  indictment  or  declaration. 
Semb.  Hard.  58. 

And  therefore,  if  it  finds  several  parcels  of  land,  without  saying  of  what 
nature,  it  will  be  bad,  though  it  mentions  the  vs^lue  and  tenants^  names.  R» 
Hard.  59. 

But  it  is  sufficient  if  it  shews  the  value  of  the  lands  in  toto,  though  it  does 
Aot  shew  the  value  of  every  particular  parcel.     R.  Hard.  7. 

So,  if  it  finds  two  marshes  of  such  a  value  in  the  possession  of  B.,  though 
it  does  not  say  how  many  acres.     R.  Hard.  59. 

Or,  a  close  called  D.,  though  it  does  not  mention  quantity  or  quality. 
Hard.  76. 

So,  de  6  clausis  terrm  ei  pasture  de  messUagio  sive  tenemenio^  &c.  are  su^ 
ficient ;  for  being  only  an  office  for  information,  so  much  certainty  is  not  nec- 
essary as  in  an  office  to  entitle.     R.  Hard.  191. 

So,  the  return  may  be  good  in  part,  and  quashed  for  part.     R.  Hard.  59^ 

So,  if  there  be  a  variance  in  the  outlawry  returned  to.  the  exchequer  fr6m 
the  record  in  C.  B.  it  may  be  amended.     R.  Hard.  7» 

So,  an  information  lies  in  the  exchequer,  in  the  nature  of  a  trover,  againdt 
him  who  has  goods  of  the  outlaw,  and  does  not  deliver  them.  R.  per  Hale, 
1  Med.  90. 

So,  after  the  inquisition  returned  in  C.  B*  a  transcript  thereof  shall  be 
transmitted  to  the  exchequer,  and  thereupon  a  scire  facias  goes  agMRst  him 
who  has  goods  of  the  outlaw  in  his  bands.     Lut.  331. 

So,  by  bill  by  the  attorney-general  in  the  exchequer,  a  discovery  of  his 
'fieal  and  personal  estate,  and  the  grants  in^de  of  it,  may  be  required ;  (or 
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tbe  outlawry  is  in  the  nature  of  a  judgment  for  the  king.    R.  apon  dema^ 
rer,  Hard.  32. 

So,  a  common  person  may  demand  a  discovery  against  an  oatlaw  by  bill, 
to  enable  him  to  take  out  execution.     Hard.  32. 

So,  where  a  man  is  outlawed  in  a  personal  action,  the  king  may  take  tbe 
profits  of  his  freehold ;  as,  tbe  rent,  corn,  grass,  &c^    3  Rol.  808.  h  5. 

And  may  grant  to  another  to  levy  the  profits  in  his  name.  3  RoK  808. 
1.  23. 

So,  he  may  make  a  lease  to  the  outlawed  person  himself;  forheiscapa* 
ble  as  a  farmer.     R.  Mo.  337.     Vide  infra. 

[On  an  inquisition  on  an  outlawry,  a  term  for  years  cannot  be  sold  bj  tbe 
Bheriff;  for  the  profits  only  are  forfeited  to  the  king.     Semb.  Bunb.  104.] 

So,  the  cattle  of  a  stranger,  levant  and  couchant  upon  the  land,  Bhall  be 
taken  as  the  issues  of  the  land*     R.  1  Sal.  395.     d  Mod.  117* 

So,  the  cattle  of  a  commoner,  or  tenant  in  common,  if  bis  title  is  oof 
found  by  the  inquisition.     1  Sal.  395. 

['JSo,  it  is  the  usual  course  of  the  exchequer,  to  grant  a  lease  of  the  lands 
of  tbe  outlaw  to  the  party  who  sues  the  outlawry.  Ca.  Pari.  73.  Hard.  106. 
R.  Mo.  237. 

[If,  defendant  being  outlawed,  plaintiff  gets  a  lease  from  the  crown,  and  is 
obstructed,  he  cannot  have  an  injunction  to  put  him  in  possessroD,  bathe 
may  bring  trespass  for  the  profits,  or  have  an  ejectment.  Sed  Qu.  de  cea. 
Bunb.  261.] 

[Tbe  king,  under  an  outlawry,  or  his  lessee,  may  redeem  a  mortgage. 
Park.  368.] 

And  the  lessee  may  take  the  profits  to  the  value  extended,  but  aot  (be 
other  profits,  if  they  are  of  greater  value,  before  a  me/tut  mjtiirencftini,  which 
finds  the  full  value.     R*  Hard.  106. 

So,  the  party  at  whose  suit  he  was  Outlawed,  may  obtain  a  grant  of  the 
Jands  by  privy  seal. 

If  the  lands  of  tbe  outlaw  are  seised,  and  the  inquisition  returned,  the 
outlaw,  by  his  feoffment  or  sale  afterwards,  cannot  defeat  the  king,  &c.  of 
tbe  profits.     R.  1  Lev.'  34. 

So,  they  cannot  be  afterwards  extended  by  elegity  upon  a  judgment  be- 
fore the  outlawry.  R.Ca.  Pari.  75.  R.  Hard.  106.  R.  if  there  be  w 
covin.     Sal.  495. 

So,  the  heir  or  feoffee  of  the  defendant  shall  be  bound  by  the  outlawrj* 
1  Sal.  395. 

But  the  king  has  not  the  possession  of  freehold  land  ;  for  he  cannot  grant 
or  lease  generally.     2  Rol.  808.  I.  20.  1 5. 

Neither  can  he  plough  the  land  to  sow.  '  2  Rol.  808.  I.  7. 

Nor,  seize  the  land  ;  for  then,  upon  pardon  or  reversal  of  the  outlawrj, 
he  would  be  put  to  sue  livery.     2  Rol.  808.  1.  1 2. 

Neither  can  he  cut  trees  or  underwood.     2  Rol.  803.  1.  10. 

And  a  man  outlawed  may  make  a  feoffment,  whereby  the  king  isdepriret 
•f  the  subsequent  profits.     2  Rol.  808. 1.  17. 

But  this  is  intended  of  a  feoffment  before  seizure  for  tbe  king.  1  Lev.  34. 
]  Sal.  395. 

So,  if  he  levies  a  fine  before  seizure,  the  estate  passes.     R.  1  L6r.  S3. 
Hav.  17. 
Or,  makes  a  bai^gain  and  sale.    Semb.  1  Lev.  33. 
So,  before  seizure,  execution  may  be  upon  the  land  by  elegit^    Sembt  1 
Lev.  33.    R.  Hard.  75. 
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So.  if^  before  the  iDquisilion  retarned,  he  makes  a  lease  bona  fidt  for  a  va« 
luable  consideration.     R.  Hard.  101. 

And  an  assignn^ent  by  such  lessee,  tifler  the  inquisition  returned,  will  be 
good.     R.  Hard.  429. 

So,  a  stranger,  having  title  before  seizure,  may  enter  and  maintain  an 
ejectment.     K.  Hard.  176. 

So,  by  a  feoffment  after  seizure,  the  estate  passes  to  the  feeSeei  though  the 
king  shall  have  the  profits  during  the  outlawry.     \  Sal.  395. 

So,  the  lessee  of  lands,  seized  by  outlawry,  shall  account  for  the  profits 
(which  he  might  have  received  without  his  default)  to  another  creditor  of 
tte  outlaw,  who  has  an  interest  in  the  land.     Hard.  106. 

Personal  chattels  are  forfeited  and  vested  in  the  king  by  the  outlawry  be- 
fore inquisition  found.     R.  1  Sal.  395.     Vide  Forfeiture,  (B  4.  6.) 

f *lBut  ^battels  real,  and  the  profits  of  land,  are  not  forfeited,  till  inquisi* 
tion  foun^.     t  Sal.  39o. 

[Whei^e  there  are  two  outlawries  at  different  times,  the  firs£  inquisition 
shall  prevail.     M.  36  C.  2.1 

[Where  there  are  two  outlawries  on  one  day,  the  first  inquisition  shall  be 
preferred.     P.  21  C.  2.] 

[Where  there  are  two  inquisitions  on  one  day,  the  first  outlawry  shall  be 
preferred.] 

[Where  there  are  two  outlawries  on  one  day,  and  both  inquisitions  on  OAO 
day,  the  first  lease  shall  be  preferred.     M.  22  Geo.  2.     Park.  85*] 

Utlagatum  capias.     Vide  PLEAOEa,  (2  W  6.) 

WAGER  OF  LAW. 

Vide  Pleapsr,  (4  W  45.-2  X  4.) 

WAGES. 

Wages  or  mariners,  &c.     Vide  Admiralty,  (E  15.) 

■      OF  SERVANTS,  &c.     Vide  Justices  or  Peace,  (B  51.  60.) 

WAIFE. 

(A)  WAIFE. 

(A  1.)  What  shall  be.  p.  630. 
(A  2.)  What  not.  p.  630. 

(B)  BONA  FUGITIVORUM  ET  IN  EXIGEND.    POSITORUM, 

p.  630. 

(C)  BONA  PELONUM.  p.  631. 

(D)  BONA  CONPISCATA.  p.  632. 

(E)  DEODAND, 

El.)  What  shall  be.  p.  632. 
E  2.)  What  not  p.  633. 
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(F)  ESTHAY.  p.  634. 

(G)  TREASURETROVK.  p.  635. 
(H)  SMNES.     , 

(H  1.)  Of  gold  or  sflver.  p.  aS6, 
(H  3.)  The  stannaries,  p.  636. 

[•](A)  WAIFE. 
(Al.)  What  shall  be. 

If  a  man  steals  goods,  and  being  pursued,  for  fear  of  being  apprehended, 
waives  the  goods  out  of  his  possession^  those  goods  are  s&id  to  be  waife.  5 
Co.  109.  a. 

So,  if  be  thinks  he  is  pursued,  and  having  the  goods  in  his  possession  flies, 
and  waives  the  goods.     6  Co.  109.  a. 

Or  if,  to  ease  him  in  flight,  he  waives  them.     Stamf.  PI.  Com.  186. 

Though  the  thief  leaves  the  goods  at  a  common  inn.  R.  2  Rol.  BQd*  K  1^ 

(A 2.)  Whatnot. 

But  if  a  thief  steals  goods,  and  conceals  them  in  the  ground,  or  otfier  se- 
cret place,  and  afterwards  flies,  they  are  not  forfeited  as  waife*  R*  ^Coi 
109.  a.     Mo.  672.     Cro.  El.  693, 

Or,  if  he  throws  them  into  the  house  or  manor  of  another,  and  there  letres 
them  and  flies.     5  Co.  109.  a. 

Or,  if  a  man  takes  goods  as  a  trespasser,  an^  waives  them.  Staiaf.  Pl*Cf 
186.  b. 

Or,  if  hiB  flies  for  fear  of  being  apprehended,  when  he  has  not  the  goods  io 
his  possession.     5  Co.  109.  a. 

So,  if  a  man  is  robbed,  who  had  a  safe-conduct,  tarn  in  bonis  qmmincvt' 
pore,  and  the  thief  upon  pursuit  waives  them,  those  goods  ar^  not  waifes» 
gtan)f.  Pl,  C,  1 86.  b. 

So,  if  a  thief  leaves  a  horse,  stolen,  at  a  common  inn  for  his  meat,  it  is  dO 
waife.    R.  2  ^ol.  809.  1.  10. 

So,  the  goods  of  an  alien  cannot  become  waifes.     Pal.  14. 

All  goods  waived  are  forfeited  to  the  king,  i^nd  he  shall  keep  them  as  bis 
own,  Stamf.  PI.  C.  186.,  for  the  owner  loses  his  property,  because  be  did 
not  freshly  pursue  the  felon.     5  Co.  109.  a. 

And  th^  king's  bailiff,  or  another  in  the  king^s  right,  may  seize  them.  St. 
p.  C.  186.  a.  I 

But  before  seizure  by  the  king  or  his  patentee,  the  owner  of  the  goods  msj 
take  them,  though  it  be  twenty -years  after  the  stealing.     St.  Pi.  C.  186.  b. 

So,  after  seizure,  if  he  makes  fresh  suit,  and  attaints  the  felon  for  such  fel- 
ony.    Ibid. 

Atai  by  the  common  law,  this  was  only  when  the  felon  was  attaint  in  i^    j 
appeal  at  th^  party's  suit.     5  Co.  109.  J 

But  now,  by  the  st.  21  H.  8.  ll.if  the  felon  be  indicted  and  aUaint by  evi-    \ 

dence  given  by  the  party,  he  shall  have  restitution  of  bis  goods.    5  Co. 
111.  a. 

So,  if  the  lord  seizes  goods  as  waife,  he  will  not  be  excused  for  misuser,  if 
there  be  fresh  suit.     R,  2  Liso.  192, 
[*630J 
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(B)  BONA  FUQITIVORUM  ET  IN  EXFGEND.  POSITORUM- 

Bonajugitivorum  are  the  goods  ofhitn  who  is  found  upon  record  to  have 
fled  for  felony;  for,  upon  the  presumption  of  his  guilt,  he  forfeits  all 
his  goods,  which  he  had  at  the  time  of  his  flight,  to  the  king.  5  Co.  109.  a* 
St.  PI.  C.  1 83.  b.     • 

[*]Jf  the  jury,  who  find  the  flight,  acquit  him  of  the  felony.  St.  PI.  C* 
183.  b.     5  Co.  109.  b. 

[Flight  on  a  charge  of  felony,  induceth  forfeiture  of  goods,  because  he 
hath  done  what  in  him  lay  to  stop  the  course  of  public  justice;  not,  on  a 
legal  presumption  of  guilt,  which  must  be  at  an  end,  oni  acquittal*  Foster, 
272.] 

So,  if  it  be  found  by  inquest  before  the  coroner,  that  he  fled,  though  the 
jury,  who  try  him,  acquit  him  of  the  felony  and  also  of  the  flight ;  for  the  king 
may  hold  to  the  record,  which  makes  most  for  his  advantage.  St.  PI.  C.  183» 
b.     5  Co.  109.  b. 
And  such  finding  is  not  traversable.     St.  PI.  C.  183.  b. 
So,  if  it  be  found  by  verdict  that  an  accessary  before,  or  after,  fled.     St« 
PI.  C.  184.  a. 
Or,  by  inquest  before  the  coroner,  that  an  accessary  before  fled.     Ibid» 
So,  if  the  nying  was  only  for  petit  larceny.     Ibid. 

So,  a  man  forfeits  his  goods  by  the  flight  found,  though  he  has  a  pardon  of 
the  felony.     Ibid. 
Though  the  flight  was  before  or  after  arrest.     Ibid. 
Or,  he  was  killed  in  his  flight,  so  that  he  cannot  be  acquitted  or  attainted. 
St.  PI.  C.  1 84.  a.     5  Co.  109.  b. 

So,  if  a  man,  accused  of  felony,  does  not  appear,  but  process  goes  till  an 
exigent  is  awarded  against  him,  he  forfeits  his  goods,  though  he  be  after- 
wards acquitted ;  for  it  is.  tantamount  to  a  flight.  St.  PI.  C.  1 84.  b.  5  Co. 
110.  b. 

Though  there  be  a  fault  in  the  writ  or  count,  for  which  the  writ  abates. 
St.  PI.  C.  1 84.  b. 

Or,  he  was  imprisoned  after  exigent,  by  which  the  outlawry  upon  it  is  re- 
versed.    St.  Pi.  C.  1 84,  5. 

But  a  man  does  not  forfeit  goods  by  flight  found,  if  he  is  not  afterwards  in- 
dicted, if  he  is  afterwards  alive.     St.  Pi.  C.  1 84. 

Nor,  if  the  flight  is  found  before  ihe  coroner,  when  be  has  no  jurisdiction ; 
as,  if  he  finds  the  flight  of  an  accessary  after  the  fact.     St.  PI.  C.  184.  a. 

So,  if  he  does  not  forfeit  by  award  of  an  exigent^  if  the  exigent  be  reversa- 
ble.     St.  PI.  C.  1 84.  b.     5  Co.  1 1 1 .  a. 

(C)  BONA  PELONUM. 

Bona  ftlonum  are  the  goods  of  any  one  convicted  of  felony ;  for  he  forfeits 
to  the  king  all  his  goods  and  chattels,  which  he  had  at  the  time  of  the  convic- 
tion.    5  Co.  no.  a.  ^ 

So,  a  clerk  convict  forfeits  all  the  goods  which  he  had  at  the  time  of  con- 
viction, or  after,  till  purgation  or  pardon.     St.  PI.  C.  185.     5  Co.'llO.  a. 

So,  now,  when  by  st.  18  Eliz.  7.  after  clergy  allowed,  he  shall  be  burned 
in  the  hand,  and  immediately  delivered,  he  forfeits  the  goods  which  be  had 
at  tbe  time  of  conviction,  though  not  such  as  he  had  ^fter.     R.  5  Co.  110. 

So,  if  a  man  be  ftlo  dc  se^  he  forfeits  all  the  goods  which  he  had  at  his 
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death,  if  he  is  found  felo  de  se  by  ioquest  before  the  coroner,  or  hj  preset- 
ment  before  justices,  who  have  conusance  of  felony.     R.  5  Co.  1 10.  b. 

[*]By  grant  of  the  goods/tigfhror.  e^ye/on.,  the  grantee  shaU  have  the 
debts  and  specialties  of  fugitives,  &c.  as  well  as  other  goods,  though  there 
are  no  special  words.     2  Rol*  195.  1.  20.     Dub.  2  Leo.  5€« 

And  it  ^hali  be  a  debt  where  the  specialty  was,  not  where  payable.  R. 
S  Leo.  5&. 

The  goods  of  fugitives  or  felons  can  only  be  claimed  by  the  kiog  or  bj 
his  grant.     5  Co.  1 09, 1 1 0^^ 

And  not  by  prescription ;  for  they  are  not  forfeited,  till  found  apon  re- 
cord.    5  Co.  HO* 

Yet  a  county  palatine,  which  has  jura  regalia,  may  also  claim  bonafdon, 
by  prescription;.     R.  1  Rol.  399. 

If  the  king  grants  to  B.  bonafelonum  qualitercunqne  damnator.  of  his  ten- 
ants he  shall  have  the  goods ;  if  the  tenant  be  attainted  of  petty  treason,  as 
well  as  other  felony.     2  Rol.  194. 1.  53. 

But  the  grantee  shall  not  have  the  goods  of  those  attainted  of  high  trea- 
son.    2  Rol.  1 94.  L  60. 

(D)  BONA  CONFISCATA. 

So,  if  the  owner  omits  any  part  of  the  goods  stolen,  in  his  appeal,  tbey 
are  forfeited  to  the  king  in  respect  of  the  connivance.     5  Co.  110.  ai 

So,  if  he  brings  a  malieious  appeal ;  as,  for  his  gcK>ds  which  the  appellee 
had  by  his  bailment  or  by  finding.      5  Co.  1 10.  a. 

So,  if  a  man  is  indicted  for  stealing  goods,  which  were  his  own  goods,  and 
he  disclainfts  them,  they  are  forfeited  to  the  king ;  for  capitfizcuz*  St«  Pl«  C. 
186.  a. 

Or,  if  a  felon  disavows  the  goods  taken  in  his  possession,  and  aitenrards 
be  is  attainted  for  other  goods.     Ibid. 

(E)  DEODAND. 
(E  1.)  WhatshaUbe. 

Omnia  qua  moi^enl  ad  mortem  sunt  deodanda.     Dy.  77.  b.  5  Co.  110.  «• 

And,  therefore  every  beast,  or  thing  moveable  inanimate,  which  occasion^ 
the  death  of  a  man  within  the  body  of  a  coanty,  without  the  default  of  biflH 
self  or  another,  shall  be  forfeited  to  the  king  as  a  deodand,  to  be  entployeo 
in  eleemost/nam*     3  Inst.  57. 

Though  the  thing  was  not  in  motion  at  the  time,  if  it  be  moveable.  St. 
PI.  C.  20. 

And,  as  well  where  the  man  by  misadventure  falls  upon  the  thing,  as  ivhere 
the  thing  falls  upon  him.     Ibid. 

And  therefore,  if  the  sword  of  B.  is  used  by  A.,  and  another  is  killed  v^h 
it,  it  will  be  a  deodand.     3  Inst.  57.     H.  33. 

If  a  man  fa41s  from  a  ship  into  fresh  water,  and  is  killed,  the^ship  wiM^ 
a  deodand.     H.  33* 

If  he  falls  from  a  horse  when  he  plunges  in  the  water.     Semb.  2  Rol.  25. 

If  an  animal  kills  a  child  under  fourteen,  viz.  age  af  discretion,  yet  it  shall 
be  a  deodand.     3  Inst.  57.     H.  33.     Per  two  J.  semb.     Ray.  208. 

And  all  things  moving  with  the  thing  which  occasioned  his  death,  are  deo* 
dand.     St.  PL  C.  20.  b. 

So,  if  a  man,  riding  upon  a  carriage,  falls  from  it,  and  the  horses  Mdrs* 
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the  carriage  apon  him,  by  which  he  dies,  the  horsea  and  carriage  are  deo- 
dand.     St.  PI.  C.  20. 

So,  ifthe  carriage  be  loaden  with  hay,  the  haj  and    the  carriage  are  deo- 
dand.     St.  PL  C.  20.  b. 

So,  though  he  falls  from  the  carriage  by  the  motion  only  of  one  horse.  SL 
PK  C.  20.  a. 

So«  if  a  man  is  thrown  from  a  carriage  by  overturning,  ander  th*  wheel  of 
A  waggon  next  to  it,  and  the  wa^on  being  loaden,  goes  over  him  and  kills 
him,  the  carriage,  waggon,  loading,  and  horses  are  deodands.  R.  1  Sat.  220. 

So,  if  a  horse  throws  a  man  into  the  water,  and  the  wheel  of  a  mill  kills 
him,  the  horse  and  wheel  are  deodands.     1  Sal.  220.     Vide  post,  (E  2.) 

If  one  tree  falls  upon  another,  which  causes  the  death  of  a  man,  both 
trees  are  deodands.     1  Sal.  220. 

[But  deodanda  do  not  meet  with  countenance  in  Westminster  hall ;  when 
a  jury  has  found  too  little,  the  courts  will  not  interpose  in  favour  of  the 
crown,  or  lord  of  the  franchise  (thoudi  they  will)  if  it  has  found  too  much  ia 
favour  of  the  subject).     Foster,  266.J 

[Thus  if  A.,  sitting  on  his  waggon,  falls,  the  horses  draw  on  the  waggon, 
the  fore-wheel  crushes  his  head,  and  he  dies,  and  the  coroner's  jury  find  the 
wheel  only  is  the  deodand,the  court  will  not  quash  the  inquisition.     Foster, 
^266,  267.J 

[No  man  can  prescribe  to  it ;  it  must  be  by  the  king's  grants  Foster, 
266.J  .  . 

(E2.)  Whatnot. 

But  a  thing  which  does  not  move  with  that  which  is  the  canse  of  the 
death  is  not  a  deodand,  though  it  is  joined  to  it;  as,  if  a  man  falls  from  the 
wheel  of  a  carriage,  and  is  killed,  but  the  carriage  does  not  move,  the  wheel 
only  shall  be  forfeited.     St.  PI.  C.  20. 

If  a  man  falls  into  the  water,  and  is  carried  by  the  water  under  a  mill,  and 
there  pressed  to  death  by  the  wheel  of  the  mill,  the  wheel  only  ahall  be  £or- 
ieited.     St.  PI.  C.  20.  b.     Vide  infra. 

If  a  man  falls  from  his  horse  upon  a  trunk,  and  breaks  his  head  upon  it, 
by  which  he  dies,  the  horse  only  shall  be  forfeited.     St.  PI.  C.  20.  b. 

If  he  is  thrown  by  the  motion  of  the  horses  from  a  cart  laden  with  litter, 
the  cart  and  horses  are  deodand,  not  the  litter.     Ibid. 

If  thrown  from  a  horse,  by  the  violence  of  the  water,  into  the  river,  the 
horse  is  not  a  deodand.     R.  2  Cro.  483.     Ace.  2  Rol.  23.     Pop.  136. 

So,  a  thing  fixed4o  the  freehold  shall  not  be  a  deodand ;  as,  a  door  or 
gate  of  a  house,  forced  by  tlie  wind^  against  a  man,  whereby  he  is  killed. 
Per  two  J.  1  Sid.  307. 

Nor,  a  bell  fised  to  a  chqrch.  Semb.  1  Sid.  207,  Mod.  Ca.  187,  1 
Lev.  136. 

Nor,  a  sail  of  a  windmill.     1  Sid.  207. 

Nor,  a  mill-stone  or  wheel  of  a  mill.     R.  Mod.  Ca.  187.     D.  Ray.  97. 
Nor,  a  tree  not  severed,  but  blown  by  the  wind  against  another,     1  Sid, 
207. 

[^JNor,  a  thing  consecrated  before  ;  as,  a  bell,  which  falls  upon  a  ringer. 
Coot.  St.  PI.  C.  20.  Semb.  ace.  1  Sid.  207.  1  Lev.  1 36.  Ray.  97.  Cont. 
"Dj*  77.  in  marg. 

Nor,  a  ship  in  the  sea,  or  salt  water.     St,  PI.  C.  21 .  a.  3  Inst.  57.  H.  33. 
So,  if  a  child,  within  the  age  of  discretion,  (viz.  under  fourteen,)  falls  upon 
a  thing  moveable,  and  is  killed,  it  shall  not  be  a  deodand.     3  Inst.  57. 
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Or,  falls  from  a  cart,  ship,  horse,  &c.    H.  33. 

A  deodand  shall  be  forfeited  to  the  king,  or  to  him  who  claims  bj  the 
king's  patent*     Dy.  77.  a.  1 07,  b. 

And  hy  inquisition  before  the  coroner,  it  must  be  found,  that  it  is  deodand 
and  the  value.     St.  PL  C.  21.  a.     H.  34.     Greenwood,  32. 

(F)  ESTRAY. 

If  any  man's  cattle  stray  into  the  king's  manor. 

So,  if  they  stray  into  the  manor  of  any  other  lord,  who  has  title  to  eatrays 
by  prescription  or  grant,  and  continue  there  for  a  year  and  a  day,  (being  pro^ 
claimed  at  the  next  markets  and  churches)  without  challenge,  the  property 
is  vested  in  the  lord.     Brit.  Ca.  1 7.     Bend.  pi.  27. 

A  swan  may  be  an  estray.     1  Rol.  878. 1^0.     7  Co.  17. 

So,  if  cattle  stray  into  the  manor  of  A.,  and  within  the  year  stray  to  the 
manor  of  B.,  and  continue  there  for  a  year  and  a  day,  and  are  proclaimed, 
B*  shall  have  them  as  estrays.     1  Rol.  878.  I.  40. 

So,  if  the  first  manor  was  the  king's  manor.     Qu.  1  Rol.  878. 1.  40. 

So,  if  A.  leases  his  manor,  in  which  an  estray  was,  before  the  year  ezpir« 
ed,'and  then  the  year  and  day  expire,  the  lessee  shall  have  it,  and  not  the 
lessor  \  for  he  had  the  custody  only  during  the  year,  and  the  property  vests 
in  him  who  has  the  custody  at  the  end  of  the  year  and  day.     R.  13  Co.  101. 

So,  if  a  stranger,  within  the  year,  takes  the  cattle,  and  puts  them  into  the 
manor  again  as  his  own,  and  they  continue  (here  for  a  year  and  day^  they 
will  be  an  estray.     Semb.  1  Rol.  879. 1.  3. 

But,  if  it  does  not  continue  in  the  manor  for  a  year  and  a  day,  without  chal? 
lenge,  it  will  not  be  an  estray;  as,  if  the  lord  puts  it  into  a  place  oat  of  the 
manor.     R.  Pal.  486. 

Though  it  continues  for  three  quarters  of  a  year,  and  then  continues  in 
another  manor  or  land,  to  which  it  strayed,  far  the  residue  of  the  time. 

And  the  lord  cannot  retake  it,  if  it  strays  into  another's  land  before  the 
year  expires;  for  no  property  is  vested  in  him  till  after  a  year  and  day. 
Bro.  Estray,  11.  Cont.  13  Co.  101.  R.  that  he  may,  if  the  other  does 
n6t  seize  it  as  an  estray.     Hut.  67. 

So,  if  the  lord,  or  his  bailiff,  doies  not  seize  it  as  an  estray,  it  shall  not  be 
so ;  for  that  begins  the  property,  and  the  lord  may  chase  it  out  of  bis  land 
if  he  pleases.     R.  Hut.  67. 

So,  cattle  which  come  for  common,  cannot  be  estrays,  though  they  con- 
tinue there  above  a  year  and  day.     Bro.  Estray,  1 3. 

Nor,  the  king's  cattle,  which  come  into  the  manor  of  another  for  a  year 
and  day.     1  Rol.  878.  L  35. 

f*]SQ,  it  will  not  be  an  estray  by  the  common  law,  though  it  continues 
for  a  year  and  day,  if  it  be  not  proclaimed  at  the  two  next  markets,  at  least 
upon  market-days.     Bro.  Estray,  3,  4,  5.  10. 

And  at  two  markets  within  the  same  county.     Semb.   1  Rol.  878.  I.  4^. 

And  also  at  two  parish  churches.     Semb.  Cro.  El.  716. 

So,  if  the  lord  uses  cattle  taken  as  an  estray,  by  riding,  work,  &c.  he  will 
be  a  trespasser  a6  imVio.  R.  3  Cro.  147.  Yel.  96.  1  Rol.  879.  I.  15. 
13  Co.  101. 

So,  a  custom  alleged  to  put  cattle  taken  as  an  estray  into  a  moor,  part  of 
the  manor,  and  there  fetter  them,  if  they  are  unruly,  is  not  good%  R.  1 
Rol.  879.  1. 25.  <  /  * 
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But  using  an  estray  for  necessity  is  justifiable  ;  as  to  milk  a  cow.  R.  1 
Rol.  879.  K  20.     2  Cro.  148.     12  Co.  101. 

To  put  fetters  upon  a  colt,  which  cannot  be  otherwise  kept  within  the 
fences.    Per  Tahf.     1  Rol.  879. 1.  30.     Hut.  67.     Winch.  68.  124. 

So,  he  may  put  it  in  his  stable.     Hut.  67. 

So^if  the  owner  challenges  the  cattle,  seized  and  proclaimed  as  an  estray, 
within  the  year,  the  lord  may  detain  them  till  reasonable  amends  are  ten- 
dered for  his  pasture.  R.  1  Rol.  879.  1.  35*  Bro.  Estray,  1.  12  Co. 
101.     Hut.  67. 

And  the  detainer  is  justifiable,  if  he  does  not  tender  reasonable  amends, 
though  the  lord  demands  what  is  unreasonable.     1  Rol.  879.  1.  40. 

Yet  the  owner  may  take  upon  an  offer  of  amends,  though  he  does  not 
tender  a  certain  sum.     R..  Sal.  688. 

If  the  lord  dies  before  the  year  expires,  and  afterwards  the  estray  con- 
tinues in  the  manor  for  the  year  and  day  ;  yet  the  executor  of  the  lord 
shall  have  it,  and  not  the  heir ;  for  when  the  year  is  expired,  the  property 
relates  to  the  seizure.     Mo.  1 1 . 

After  seizure,  the  lord  shall  be  charged  for  trespass  done  by  an  estray. 
Hut.  67. 

And  he  shall  have  a  replevin,  if  a  stranger  takes  it.     Ibid. 

Or,  trespass.     Winch.  68. 

(G)  TREASURE-TROVE. 

Treasure-trove  is  when  a  man  finds  coin  or  plate,  of  gold  or  silver,  the 
owner  whereof  is  not  known,  then  it  belongs  to  the  king.  St.  PI.  C.  39. 
^Co.  108.  b.     3  Inst.  132. 

If  it  is  found  in  the  ground,  a  wall,  or  other  place.     3  Inst.  13'2. 

So,  it  may  belong  to  another  by  prescription,   or  the  king's  grant.     Ibid. 

But  it  Js  not  said  to  be  treasure- trove,  if  it  be  other  metal  than  gold  or 
silver.     Ibid. 

Or,  if  if  be  found  upon  the  land,  and  not  under  ground,  in  a  wall,  &c. 
St.  PI.  C.  39. 

Nor,  if  the  owner  can  be  known. .  Ibid. 

Though  the  owner  be  dead  ;  for  his  executor  or  administrator  shall  have 
it.     St.  PI.  C.  39.  b. 

[^'JHe  who  finds  treasure  ought  to  give  notice  thereof  immediately  to  the 
king's  bailiff,  &c.  or  coroner.     St.  PI.  C.  40.  a. 

And  the  coroner  may  inquire  of  the  treasure  found,  and  by  whom.  St. 
PI.  C.  40.  a.   49, 50.  b. 

(H)  MINES. 

(H  1.)  Of  gold,  or  sUver. 

By  the  common  law,  all  mines  of  gold  or  silver  within  the  realm  belong 
to  the  king,  whether  they  are  within  the  lands  of  the  king,  or  of  a  subject. 
R.  PI.  Com.  313.  336. 

Though  they  are  not  mentioned  in  the  st.  1 7  Ed.  3.  de  prarogativa  regis  ; 
for  there  are  several  of  the  king's  prerogatives  not  mentioned  there.  PI. 
Com.  332.  a. 

So,  all  mines  of  copper,  tin,  lead, 'iron,  or'  other  base  metal,  in  which 
aliquid  auri  aut  argenii  habit.^  for  such  are  royal  mines.  R.  per  nine  J. 
three  cont* 
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If  the  gold  or  silver  does  Dot  exceed  the  base  metal  in  Talue.  PI*  Com. 
336.  b. 

And  the  reporter  makes  a  quaere,  if  the  gold  or  silver  are  not  of  greater 
yalue,  otherwise  the  king  will  have  all  mines*     PK  Com.  540.  a.  . 

So,  liberty  of  dig^g  and  carrying  away  the  ore,  and  all  necessary  inci- 
dents, belong  to  the  king.     PI.  Com.  3^36. 

And  though  the  king  grants  lands  in  which  mines  are,  and  all  mines  in 
them  )  yet  royal  mines  do  not  pass.     R.  PI.  Com.  336.  b. 

[In  a  grant  of  lands  from  the  crown,  if  there  is  a  bare  reservation  of 
royal  mines,  without  right  of  entry,  the  crown  cannot  grant  license  to  ano- 
ther to  search  for  such  mines ;  but  if  they  are  once  opened,  it  can  restrain 
the  grantee  from  working  them,  and  woiic  them  itself,  or  grant  license  to 
another  so  to  do.     3  Atk.  19.] 

But  the  king,  by  apt  words,  may  grant  mines  of  gold  or  silver,  or  other 
metaU  mixed  with  gold  and  silver,  to  a  subject,  and  sever  them  from  the 
crown.     R.  PI.  Com.  336.  b. 

As,  if  ex  cerla  scientia,  &c.  he  grants  to  a  stranger  all  mines  which  he  has 
in  the  land  of  B.,  for  the  words  cannot  be  satisfied  hut  by  royal  mines  there. 
Per  Dyer,   PI.  Com.  337.  a. 

And  now,  by  the  st.  1  W.  &M.  sess.  1.  c.  30.  s.  4.  no  mine  of  copper, 
tin,  iron,  or  lead,  shall  be  taken  to  be  a  royal  mine,  though  gold  or  silver 
may  be  extracted  out  of  the  same. 

And  by  the  st.  5  &  6  W.  &  M.  6.  the  owner  of  any  mine,  wherein  is  cop- 
per, tin,  iron,  or  lead,  may  work  the  same,  though  claimed  to  be  a  mine 
royal ;  provided  the  king,  or  any  claiming  under  him,  paying  in  thirty  days 
after  ore  laid  on  the  banks,  for  all  clean  and  merchantable  ore  of  copper 
16/.  per  ton;  of  lead  9/«  per  ton  ;  of  tin  and  iron  40^.  per  ton,  may  have 
such  ore  ;  except  tin  ore  in  the  counties  of  Devon  and  Cornwall, 

(H  2.)  The  stannaries. 

So,  the  mines  of  tin  in  Cornwall  are  the  revenue  of  the  prince^  as  duke 
of  Cornwall.     2  Rol.  171.  (K).     Vide  in  Courts,  (L  1,  &c.) 

[*]WAIVER, 

Vide  Baron  and  Feme,  (R — S  4,  &c.— •T,)-TrpLEADER,  (R  1^.) 

WALEiS, 

(A)  WALES. 

(A  1 )  Part  of  the  dominions  of  England,  p.  637. 

(A  2.)  Subject  to  its  laws.  p.  687. 

(A  3.)  Shall  have  its  proper  counties,  p.  638« 

(B)  what  PROCESS  GOES  TO  WALES  OUT  OF  THE  COURTS 

OF  WESTMINSTER, 

(B  L)  Mandatory  writs,  p.  «38. 
(B  2.)  Capias  utlagatum:  p.  639. 

(C)  WHAT  PROCESS  DOES  NOT  GO  THITHER,  p.  639. 


Walei.  651 

(D)  TRIAL  FOR  LANDS,  &c.  IN  WALES,  p.  640. 

(A)  WALES. 

{A  1.)  Part  of  the  dominions  of  England. 

Wales  was  always  feudatory  to  the  kingdom  of  England.  2  Inst.  195.  4 
Inst.  239. 

Held  of  the  crown,  but  not  parcel.     Per  Cook,  1  Rol.  247.      2  Rol.  29. 

And  therefore  the  kings  of  Wales  did  homage  and  swore  fealty  to  H.  2* 
and  king  John.     Brad.  Hist.  299.  330.  480. 

So,  to  H.  3.     Brad.  663. 

And  1 1  Ed.  1.  upon  the  conquest  of  Leuellin  prince  or  king  of  Wales,  that 
principality  became  a  part  of  the  dominion  of  the  realm  of  England.  2  Inst. 
195.     4  Inst.  239. 

And  by  the  st.  Wallise,  1 2  Ed.  1  •  it  was  annexed  and  united  to  the  crown 
of  England  tanquam  partem  corporis  ejusdem*  4  Inst,  240.  1  Van.  300* 
400.     2  Rol.  29.     2  Mod.  Ca.  140. 

And  by  the  St.  27  H.  8.  26.  reciting  that  it  was  always  incorporated  and 
united,  it  is  enacted,  that  the  dominion  of  Wales  shall  continue  for  ever  in- 
corporated, united,  and  annexed  to  the  realm  of  England. 

Yet  if  the  St.  Wailiss,  made  at  Rutland  12  Ed.  1.  was  not  an  act  of  parlia- 
ment (as  it  seems  that  it  was  not),  the  incorporation  made  thereby  was  only 
an  union  Jure  feudali  et  nan  jure  proprietal.     Vau.  414. 

(A  2.)  Subject  to  its  laws. 

Wales  before  the  union  with  England  was  governed  by  its  own  proper 
laws.     Vau.  300.  399.     Cro.  Car.  247.     Jon.  255. 

But  by  the  St.  of  Rutland,  12  E.  t.  the  king  says  leges  et  consuetudines 
l*']partium  illarum  fecimus  recitari^  quibus  intellect,  quasdam  dt  concilia 
procerum  delevimus^  qiiasdam  permisimus,  quasdam  corrextmuSj  et  alias  ad' 
jidend.  decrevimus.     Vau.  400. 

And  since  laws  made  in  England  bind  people  in  Wales  (as,  in  Ireland)  ; 
if  it  be  named,  but  not  otherwise.     Vau.  300.  400.  4 1 5. 

And  now,  by  the  st.  27  H.  8.  26.  all  in  Wales  shall  have  and  inherit  all 
liberties,,  rights,  privileges,  and  laws,  in  this  realm,  and  all  other  his  majes- 
ty ^s  dominions,  and  alt  other  his  majesty's  natural- born  subjects. 

Arid  shall  be  inheritable  to  manors,  lands,  &c.  in  Wales,  in  the  same 
manner  and  after  the  form  of  the  English  laws,  without  division  or  partition, 
and  not  after  any  tenure  or  form  of  Welsh  laws  and  customs. 

And  that  the  laws  and  statutes  of  this  realm,  and  no  other,  shall  be  had, 
used,  and  executed  in  the  said  dominion  of  Wales,  in  like  manner  as  in  this 
realm,  or  as  by  this  act  shall  be  further  established. 

And  therefore  the  statutes,  then  made  or  afterwards  to  be  made,  are  all 
induced  into  Wales*     Vau.  215. 

(A  3.)  Shall  have  its  proper  counties. 

By  the  st.  W.  12  Ed.  1.  there  were  six  counties  erected  in  Wales,  viz. 
Anglesey,  Carnarvon,  Merioneth,  Flint,  Carmarthen,  and  Cardigan.  4  Inet. 
239. 

But  the  St.  34  H.  8.  26.  ftientions  Glamorgan  and  Pembroke  also  as  an- 
tient  counties. 
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The  marches  of  Wales  were  lordships  lying  between  the  cpiiDtiesof 
England  and  Wales,  and  not  in  any  county.     Vau*  415. 

By  the  st.  27  H.  8.  26.  and  34  H.  8.  26.  Wales  was  divided  into  twelve 
counties;  for  several  lordships  marchers  were  annexed  to  divers  shires  in 
England,  and  several  to  counties  of  Wales  (viz.  to  Salop,  Hereford,  and 
Gloucester,  in  England  ;  and  to  Glamorgan,  Carmarthen,  Pembroke,  Car- 
digan, and  Merioneth,  in  Wales,)  and  the  residue  were  erected  ioto  five 
new  counties,  viz.  Monmouth,  Brecknock,  Radnor,  Montgomery,  and  Den- 
bigh, of  which  Monmouth  was  annexed  to  the  realm  of  England,  and  the  four 
others  to  th&  dominion  of  Wales. 

(B)  WHAT  PROCESS  GOES  TO  WALES  OUT  OP  THE  COURTS 

OF  WESTMINSTER. 

(B  1.)  Mandatory  writs. 

To  all  the  dominions  acquired  to  the  crown  of  England  some  of  the  kiog^ 
writs  run  ;  as,  mandatory  writs  out  of  chancery.     Vau.  401* 

Such  as  writs  of  safe-conduct.  Ibid. 

Writs  of  protection.     Ibid. 

Ne  exeat  regnum*    Vau.  402. 

De  leproso  amovendo.    Ibid. 

Deapo9lata  capiendo.     Ibid. 

So,  a  writ  of  error.     Ibid. 

So,  a  certiorari  lies  to  the  justices  of  the  grand  sessions  in  Wales  to  re- 
move an  indictment  for  felony  to  B.  R.  R.  2  Cro.  484.  1  Rol.  395*  !•  5« 
Pub.  Cro.  Car.  331.  1  Rol.  395. 1.  7.  Dub.  1  Mod.  64.  68.  R.  1  Vent. 
93.146.  R.  2  Rol.  29.  R.  Sal.  146.  Semb.  2  Mod.  Ca.  136.-145. 
Vide  post,  (D). 

[♦J[So,  from  the  quarter  sessions.     4  Burr.  2456.] 

So,  a  habeas  corpus  to  remove  a  person  indicted  there.  R«  2  Mod.Ci. 
137. 

(B  2.)  Capias  utlagatum. 

So,  a  capias  utlagattim  always  goes  directed  to  the  sheriffs  of  Wales;  fe 
it  is  in  the  nature  of  a  mandatory  writ.     Van.  397.  414. 

By  the  St.  1  Ed.  6.  10.  all  writs  of  special  capias  utlagatum^  single  c^ 
utlagatum^  nan  molestandum^  and  all  other  process  for  or  against  any  penoi> 
outlawed,  may  be  directed  to  the  sheriff  ot  any  of  the  counties  in  Wales* 

(C)  WHAT  PROCESS  DOES  NOT  GO  THITHER. 

But  the  union  of  Wales  to  the  kingdom  of  England  by  the  st.  WalliCi  1^ 
Ed.  1.  or  by  the  st.  27  H.  8.  26.  does  not  subject  Wales  to  the  jurisdiction 
of  the  courts  of  England.     Vau.  400.  415. 

And,  therefore,  generally,  breve  domini  regis  non  currit  in  Wallia. 

\  Breve  domini  regis  de  latitat  non  currit  in  Wallia.'  I  Wils.  193.  Doflf. 
213.  contra.] 

An  original  writ  in  real  actions  does  not  run  in  Wales.     Vau.  417. 

And  though  real  actions  for  a  seigniory,  lands,  church,  &c.  in  the  marcMi 
of  Wales,  were  brought  and  tried  in  an  adjoining  county  before  the  st»27H. 
8.  26.  yet  since  that  statute  they  are  not  used.     Vau.  417.     Vide  po9t,(D> 

So,  an  appeal  .does  not  lie  in  the  county  next  to  Wales  for  a  murder  com- 
mitted in  Wales.     R.  Cro.  Car.  247. 
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&>,  ^n  indictment  in  Wales  fot  felony  in  the  same  county  shall  not  he 
temovei  by  certiorari  to  be  tried  in  the  county  adjoining.  Dub.  Cro.  Car* 
248.  331,  2.  .  Semb.  2  Mod.  Ca.  137.  140.     Vide  ante,  (B  1.) 

[So,  civil  proceedings  shall  not  be  removed  by  certiorari  from  the  courts 
ofgreijit  sessions,  without  special  cause.     Doug«  7dl.  n.] 

So,  a  person  indicted  for  murder  in  Wales  may  be  removed  by  habeas  cof^ 
/)V5,and  tried  in  the  next  English  county.     Vide  post,  (D). 

So,  judicial  process,  as  a  capias  ad  satisfaciendum,  or  fieri  facias^  upon  il 
judgment,  does  not  go  to  a  sheriiTof  Walesr  R.  in  C*  B.  Godb.  214.  R^ 
cent,  per  three  J.  2  Mod.  10.     Ace.  Vau.  397. 417; 

Though  it  be  upon  a  judgment  in  B.  R*  R.  cont.  in  B.  R*  2  Buh  156^ 
7.  Per  Dod.  2  Cro.  484.  Semb.  cont.  per  three  J.  but  Twisd.  ace.  and 
therefore  nothing  done.     2  Sand.  193.     1  l^ev.  29]. 

Nor,  a  scire  facias  upon  a  judgment  against  an  heir  and  tertenants.     R^ 
coot,  per  three  J.     2  Mod.  10.  but  Vau.  ace.  397.  417. 
.  Nor,  a  scire  facias  against  bail,  who  live  in  Wales*     R.  cont*  in  B.  R«     3 
BuK54. 

Nor,  a  testatum  scire  facias.     Dub;  1  Lev.  291; 

Sq,  if  the  defendant  dies  after  judgmcnt'against  him  in  Wales,  and  A.  takes 
administration  to  him  in  London,  the  judgment  in  Wales  shall  not  be  remor^ 
ed  by  ceriiorariio  B.  R.  or  C.  B.  to  enable  the  plaintiff  to  take  a  scire Jaciqs 
out  of  the  superior  court  against  the  administrator*     R.  Cro#  Car.  34. 

[♦J(D)  TRIALS  FOR  LANDS,  &c.  IN  WALES. 

.  • 

Real  actions  for  a  seigniory  or  barony  within  the  marches  of  Waled,  shall 

be  brought  and  tried  ii>  the  county  wjthin  England  next  to  such  seigniory  or 
barony.     Vaii.  412.     Vide  Action,  (N  2.) 

And  this  seems  founded  upon  an  antient  statute  now  lost.     Vau.  404. 
So,  .by  the  St.  26  H.  8.  6.  justices  of  peace  and  gaol  delivery  in  counties 
adjoining  to  Wales  ntay  hear^  &c.  all  felonies  (and  their  accestories)  commit^ 
ted  in  Wales. 

And  this  is  not  repealed  by  the  st.  34  &  35  H.  8.  26.  that  judges  of  Wales 
may  hold  pleas  of  the  crown,  and  shall  inquire,  &c;  of  all  criminal  offences 
committed  within  their  limits  ;  for  the  king  has  a  concurrent  jurisdiction.  2 
Mo.  Ca.  145. 

And  therefore,  a  person  indicted  there  for  murder,  after  a  nolU  prosequi 
upon  the  indictment  there,  was  removed  by  habeas  corpus  to  Hereford,  and 
there  indicted,  and  tried  and  convicted,  and  after  judgment  against  him  in 
B.  R.  executed.     R.  2  Mod.  Ca.  1 36—145. 

[Judged  of  assize  in  adjacent  English  county  have  Concurrent  jurisdiction 
in  felonies,  with  the  grand  sessions,  through  all  Wales,  and  not  in  the  lord- 
ships marchers  only.     Str.  obS."] 

[Habeas  corpus  may  be  granted,  without  affidavit,  to  remove  a  prisoner  in- 
dicted, to  take  his  trial  in  the  adjacent  English  county.     Sir.  945^] 

But  trial  in  the  next  county  for  lands  in  Wales  extends  only  to  a  seigniory 
or  barony  within  the  msrrches  there.     Vau.  412. 

It  does  not  extend  to  an  indictment  or  appeal  for  murder  or  other  felony 
there,  which  shall  be  tried  in  the  grand  sessions.     R.  Jon.  255. 
^  AftcfV  issue  joined  a  tenire  facias  shall  be  awarded  for  trial. 
And  it  may  be  returnable  the  day  after  the  teste  *,  for  the  process  shall  be 
de  die  in  diem  in  the  sarpe  sessions.     R.  Cro.  Ca.  179. 

[If  there  be  a  bill  of  exceptions  to  the  rejection  of  evidence  in  the  court 
Vol.  VII.  83  [»640] 
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of  great  sessions  in  Wales,  and  on  error  in  B*  B*  the  evidence  be  deemed 
admissible,  the  court  of  B.  R.  will  award  a  venire  de  novo  into  the  next 
English  county.     5  T.  R.  125.] 

If  there  be  a  bill  m  the  grand  sessions  against  A.  and  B.,  to  which  A.  who 
lives  there  appears,  if  B*  upon  service  in  London  does  not  appear,  bis  land 
in  Wales  may  be  sequestered.     Dub.  2  Mod.  Ca.  374. 

[By  St.  13  Geo.  3.  c.  51.  if  plaintiff  in  |>er8onal  or  in  transitorv  action, 
where  the  cause  arises  in  Wales,  and  is  tried  in  the  next  Englisn  county, 
does  not  recover  by  verdict,  debt  or  damages  to  10/.,  and  judge  certiBes  tiiat 
defendant  resided  in  Wales,  at  service  of  mesne  process,  iudgroent  of  non- 
suit shall  be  entered,  unless  judge  certifies  that  the  title  of  land  was  chiefly 
in  question,  and  the  cause  proper  to  be  tried  in  English  county.  Plaintiff 
fs  to  have  his  damages  out  ot  defendant's  costs  ;  the  verdict  is  a  bar  to  oth- 
er actions  for  the  same.] 

[If  plaintiff,  an  attorney,  by  attachment  of  privilege,  sue  a  defendant  res- 
ident in  Wales,  for  words  spoken  there,  and  lay  the  venue  in  the  Weldi 
county,  (in  order  that  the  cause  may  be  tried  in  the  next  English  cooDty,) 
and  the  judge  at  the  trial  certify  that  the  defendant  was  resident  in  Wales, 
fcc.  that  fact,  thus  certified,  may  be  suggested  on  the  judgment  roll,  in  order 
toentitle  the  defendant  under  this  statute  to  enter  a  judgment  of  nonsiiit. 
6  T.  R.  500.] 

**][Covenant  for  not  levying  a  fine  is  a  personal  action  within  the  Welsh 

icature  act.     1  N.  R.  367.] 

[Herefordshire  is  the  next  adjoining  English  county  to  South,  Salop  to 
North  Wales.     3  M.  &  S.  270.J 

[Justices  shall  not  make  deputies  but  for  calling  courts,  taking  fines,  &c«] 

'King  may  nominate  deputy,  in  case  of  sickness  of  justice.] 

'There  may  be  special  juries.] 

[Justices  may  ajppoint  persons  to  take  affidavits,  and  recognizances.] 

[The  ground  of  a  judgment  in  one  of  the  courts  of  great  sessions. may  be 
questioned  in  an  action  on  that  judgment.     Doug.  6.] 

Vide  more  concerning  Wales  in  Action,  (N  3.) 

WAR^ 

(A)  WAR.  p.  641. 

(B)  SERVICE  OF  THE  KING  IN  HIS  WAR. 

(B  I.)  By  tenure,  p.  641. 

(B  2.)  By  contract,  p.  642. 

(B  3.)  By  commission  of  array,  p.  642. 

(B  4.)  What  arms  every  one  may  keep.  p.  642. 

fB5.)  Remedy  against  a  deserter,  p.  642. 

(B  6r)  But  the  km^  cannot  charge  the  subject  for  Ae 
levying  of  forces  without  authority  of  parlia- 
ment p.  642. 

(B  7.)  NoTy  for  maintenance  of  the  fbrces,  p.  643. 

(A)  WAR. 
The  king  has  power  to  make  war  and  peace.  Vide  in  Praeroeatire,  (C  1.) 
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How  soldiers  are  to  be  levied  for  the  land  or  sea  service,  vide  ia  Prssrog- 
ative,  (C  2.) 
Command  of  the  forces*    Vide  Praerogative,  (C  3.) 
Erection  or  raising  of  forts.     Vide  Praerogative,  (C  4.) 
After  war  declared,  a  proclamation  issues  to  notify  it. 

(B)  SERVICE  OF  THE  KING  IN  HIS  WAR. 

(B  1.)  By  tenure. 

Mavult  princtps  to  be  served  bj  his  own  subjects,  rather  than  by  others, 
in  his  wars.    Co.  L.  69.  a. 

Bj  the  st.  7  Ed.  I.  it  belongs  to  the  king  to  defend  all  force,  &c.  and  the 
earls,  barons,  &c.  are  bound  to  aid  their  sovereign  at  all  seasons,  If  need  be. 

If  the  king  makes  a  voyage  royal  into  Scotland,  &c.  whosoever  holds  per 
feodum  militare  oaght  to  be  with  the  king  well  arrayed  for  the  war  [*Jfor 
forty  days,  and  so  pro  rata,  if  he  holds  by  ^  moiety,  &c..  of  a  knight's  tee. 
Lit.  s.  95. 

And  a  knight's  fee  was  computed  not  by  the  (j[uantity,  but  by  the  value  of 
his  land  ;  for  ^Ql,  per  annum  was  a  knight's  fee.     Co.  I^.  69^  a. 

(B  2.)  By  contract. 

So,  the  king  by  indenture  inrolled  in  the  exchequer  may  contract  with  a 
knight,  &c.  who  has  tenants,  &c.  in  the  country  for  so  many  men  for  such  a 
time  to  serve  the  king  in  his  wars.     Co.  L.  71.  a. 

And  the  departure  of  a  soldier  after  muster,  &c.  was  felony  by  the  st.  IS 
H.  6.  1 9.  (which  is  now  of  no  force,  because  such  form  of  militia  is  disus* 
ed.)    Co.  L.  71.  a.     R.  6  Co..  27.  a,     Vide  Justices,  (S  8.) 

(B  3.)  By  commission  of  array. 

So,  the  king  may  issue  a  commission  of  array,  to  raise  soldiers  pursuant 
to  the  direction  5  H.  ^.     Semb.  2  Rush.  1229—1233. 

(B  4.)  What  arms  every  one  may  keep. 

So,  by  the  st.  Wint.  13  Ed.  1.  6.  every  man  shall  have  in  his  house  har- 
ness to  keep  the  peace  according  to  the  ancient  assise,  viz.  he. that  hath 
under  40$.  per  annum^  gis-arms,  knives,  and  less  weapons  ;  and  he  that 
hath  under  40  marks  in  goods,  swords,  knives,  and  less  weapons ;  he  that 
hath  above  405.  and  under  5/.  per  annum,  a  sword,  bow  and  arrows,  and  a 
knife ;  if  above  5/.  per  annum,  a  doublet,  iron  breast-plate,  sword  and 
knife  ;  he  that  hath  10/.  per  annum,  and  20  marks  in  goods,  an  hauberge, 
iron  breastplate,  sword,  and  knife  ;  he  that  hath  above  15/«  per  annum, 
and  40  marks,  an  horse,  besides  the  haubei^ge,  &c. 

And  by  this  statute  a  view  of  armour  shall  be  by  two  constables  twice  a 
year. 

By  this  statute  and  the  articles  of  inquisition  thereon  34  Ed.  1.  inquiry 
■bail  be  made,  if  the  people  have  weapons  in  their  houses  according  to  the 
quantity  of  their  lands  and  goods. 

But  by  the  St.  1  Ed.  3.  6.  none  shall  be  charged  to  arm  himself,  other- 
wise than  he  was  wont  to  be. 

f  Vide  in  Justipe  of  Peace.] 

^  [*642] 
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(B  5.)  Remedy  against  a  deserter. 

By  the  common  lav,  if  a  soldier,  after  receiving  the  king^s  wages,  departs 
from^the  service,  qpon  a  certificate  by  the  captain  to  chancery,  a  writ  goes 
to  the  king^s  sprjeaut  at  arnis  ad  capiend.  conduct.]  &p.     2  Inst.  53, 

[The  receiving  pay  as  a  soldier,  subjects  the  receiver  to  military  jurisdio 
lion.     2H.  Bl.  69.] 

Or,  a  writ  to  the  sherifr,  ad  arrestandum  B.  quipe^uniam  recepit  adpro' 
Jiciscendum  in  obsequium  doxnini  regis^  et  non  est  profecttjis.     2  Inst.  53. 

(B  6.)  But  the  king  cannot  charge  the  subject  for  the  levying  of 

forces  without  authority  of  parliament. 

But  by  the  st,  1  Ed.  3.  7,  confirmed  by  the  st.  4  H.  4. 13.  whereas  com- 
piissions  were  granted  to  levy  men  of  arms,  and  convey  them  to  the  [•]king 
lat  the  charge  of  thei  shire,  it  W99  enacted,  it  shall  be  done  so  no  more.  Vi(ie 
Parliament,  (H  22.) 

And  20  Ed.  3.  the  king  confirmed  the  ordinance,   that  the  sulyect  shall 

po|  be  charged  for  arms*     2  Rol.  1 73. 1.  4. 

By  the  St.  2d  Ed.  3.  8.  no  man  shall  be  compelled  to  find  men  of  anns, 
&c.  if  it  be  not  by  common  consent  in  parliamenti  unless  they  hold  b;  such 
service.     Confirmed  by  4  H.  4*  13. 

(B  7.)  Nor,  for  maintenance  of  the  forces. 

So,  by  the  st.  3  Car.  (being  ^  petition  of  right)  it  was  complained  that 
^oldiers  and  mariners  in  divers  counties  have  been  dispersed,  and  the  iDhabi- 
iants  agaipst  their  wills  copipclled  to  receive  them  into  their  houses,  aodto 
suffer  them  to  sojourn  there,  and  it  was  praycid,  that  the  people  may  not  be 
80  burthened  in  time  to  come  ;  to  which  the  king  answered,  soit  droii  p^ 
come  est  desire* 

By  the  st.  1  Edf  3.  7.  no  commissions  shall  be  awarded  to  prepare  meo 
of  arms,  and  convey  them  to  the  king  in  Scotland,^  oir  elsewhere,  at  the 
charge  of  the  shires. 

By  the  st.  1 8  Ed.  3.  7.  men  of  arms,  &c.  chosen  to  go  in  the  king's  sw- 
vice  out  of  England  shall  be  at  the  king's  wages  from  the  day  they  depart 
out  of  the  counties  till  they  return. 

So,  by  the  st.  1  Ed.  3.  5.  none  shall  be  compelled  to  gp  pot  of  bis  sbirS) 
but  on  neceissity.  and  sudden  conning  of  strange  enemies,  and  then  bat  ai 
iisual. 

Vide  more  concerning  war  in  Discent,  (D  6.)— ^Justices,  (K  4.)— Officer, 
(K  4.) — Praerbgalive,  (C  r,  &c.) 

WARD. 

Vide  QuARDiAN,  (H  1,  Sic) — PaERogATivE,  (D  59.) 

WARDEN. 

Warden  op  the  Cinque  Ports.     Vide  Franchises,  (E  3.) 

or  THE  Fleet.     [A  bill  cannot  be  filed  against  him  in  vacation.  ^ 

Mars.  49.    6  Taunt.  347.      2  Mars.  54.     6  Taunt.  352.1     Vide  Chancery. 
(B8.) 
t*643j 
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WARDMOTE. 

Vi4e  CooRTs,  (O  6.) 

WARRANT. 

Vide  FoRciBiiS  Entrt,  (D  18,  19.) — Imprisonment.  (H  6,  &,c.)— Pibadei^ 

(3  K  26.)— (3  M  23.) 

[•] WARRANT  OF  ATTORNEY. 

* 

[The  rule  which  requires  that  an  attorney  on  the  part  of  a  prisoner  shoulcl 
be  present  when  a  bond  and  warrant  of  attorney  are  executed  by  him,  only 
relates  to  persons  in  custody  on  me^e  |>roce88.     1  T*  R.  715*] 

Yide  Amendment,  (E  1 ,  3.) — ^Attorney,  (B  7,  8.) 

WARRANTY- 

Vide  Garrantt. 

W^RI^ANTIA    6HARTAE.      Vide  GaRRAKTT,  (K    1.) — PlEADER*  (3   N  1,  &C«) 

WARREN. 

Vide  Chase,  (D— F). 

WAST. 

(A)  WAST,  BY  THE  COMMON  LAW, 

(A  1.)  Prohibition  of  wast.  p.  645. 
(A  2.)  Action  of  wast.  p.  645. 

(B)  WAST,  BY  THE  CUSTOM  OF  LONDON. 

(B  1.)  Wast  lies.  p.  646. 

(B2.)  And  writofestrepement.  p.  646. 

(C  1.)  WAST,  BY  THE  STATUTE  OF  GLOUC.  5, 

(C  2.)  By  whom  it  lies.  p.  647. 
(C  8.)  By  whomnot.  p.  648. 
(C  4.)  Against  whom  it  lies.  p.  649^ 
(G  5.)  Against  whom  not.  p.  651. 

(pi.)  WAST,  WHAT  SHALL  BE. 

(D  2.)  In  houses,  p.  652. 

(D  3.)  In  gardens,  &c.  p.  654. 

(D  4.)  In  land,  meadow,  &c.  p.  654« 

(D  5.)  In  wood^  &c#  p.  655. 


§58  WAST. 

(E)  WHAT  SHALL  NOT  BE  WAST 


•    _ 


{ 


El.)  In  respect  of  the  value,  p.  656. 

£  2.)  If  llie  place  be  not  demised,  p.  657. 
[*](E  3.)  Or,  demised  without  impeachment  p.  657< 
(£  4.)  If  done  by  default  in  the  lessor,  p.  6d7. 
(E  5.)  Or,  by  tempest  or  enemies,  p.  658. 


(P)  PENALTY  FOR  WAST. 

(F  1.)  Done  by  guardian  iq  chivaby.  p.  658. 

(F  2.)  Done  by  tenant  by  curtesy,  dower,  for  life,  or 

for  years,  p.  658. 
[(F  3.)  Action  in  the  nature  of  waste.]  p.  659, 

(A)  WAST,  BY  THE  COMMON  LAW. 

(A  1 0  Prohibition  of  wast. 

By  the  common  law  a  prohibition  might  be  awarded  against  a  tenant  in 
dower,  or  guardian  in  chivalry,  for  prevention  of  wast  by  them.  2  Inst.  299. 

So,  against  tenant  by  the  curtesy.     Cont.  2  Inst.  145.  ' 

And  such  prohibition  lay  quia  timel,  before  wast  committed. 

So,  if  a  writ  of  right  or  other  action  is  brought,  and  pendente  lUe  the  ten- 
ant commits  wast,  a  writ  of  estrepement  shall  go.     R.  Dal.  1. 

So,  if  error  be  to  reverse  a  common  recovery.     R.  Cro.  El.  774. 

So,  a  prohibition  of  wast  lay  by  the  patron  against  the  parson,  vicar,  to 
prevent  wast  in  the  glebe  or  church-yard. 

And  the  st.  35  Ed.  1.  ne  rector  prestemat  arbores  in  cameterio  was  only 
affirmance  of  the  common  law.     R.  1 1  Co.  49.  b. 

$0,  it  lay  against  a  bishop,  abbot,  prebend,  Ikc^ 

So,  if  the  incumbent  commits  wast  in  the  glebe  or  lands  of  the  rectory 
pender^e  lite  in  quare  impedit,  a  prohibition  shall  be  granted.     R.  Hob.  36. 

So,  since  the  st^  of  Marlb.  24.  it  lies  against  a  lessee  for  life,  or  for  jears. 
9  Inst.  146, 

So,  a  prohibition  lies  now,  since  the  st.  of  Gloucester,  5.  where  it  would 
lie  at  common  law.     2  Inst*  299. 

Prohibition  of  wast  was  by  a  writ  directed  to  the  sheriff  commanding  himi 
^uod  non  permittat  quod  A.faciat  vtstum^  &c.     2  Inst.  299. 

And  thereupon  the  sheriff  might  take  tl^e  posse  comitatm.  and  prerent 
wast.     2  Inst.  299. 

But  now,  by  the  st.  W.  2.  14.  it  is  ordained,  that  no  writ  of  prohibition 
shall  be  awarded  for  the  future,  but  a  writ  of  summons.     2  Inst.  146.  389. 

(A  2,)  Action  of  wast. 

So,  by  the  common  law,  after  wast  committed,  an  action^  lies  against  ten- 
ant in  dower,  or  guardian  in  chivalry. 

So,  against  tenant  by  the  curtesy.     2  Inst.  145.  300. 

And  it  lay  against  all  tenants  in  dower^  by  the  common  law,  or  by  castom, 
ad  ostium  ecclesica^  ex  assensu  patris^  or  de  lapluis  belle.     2  IdSt«  303. 

So,  against  a  guardian  in  right  or  in  deed^     2  Inst.  3Q5. 

By  grant  of  a  subject,  or  of  the  king.  •?  Inst.  305. 

[*645]  ♦ 
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[^]So,  agaiDst  a  guardian  in  socage,  at  well  as  in  chivalry*  3  Inst*  135* 
305.     F*  N*  B*  59.  E.     Cont.  Co.  L.  54.  a. 

But  by  the  common  law,  wast  did  not  lie  against  lessee  for  life  or  for  years ; 
for  it  was  the  laches  of  the  lessor,  that  he  djd  not  provide  against  wast.  3 
Inst.  999.  1 45.     5  Co.  1 3.  b. 

So,  it  does  not  lie  by  the  assignee  of  the  heir  against  tenant  by  curtesy,  or 
in  dower.     3  Inst.  301. 

But  wast  does  not  lie  in  ancient  demesne,  ^because  the  court  upon  default 
at  the  grand  distress  cannot  make  a  writ  to  the  sheriff  to  go  to  the  plact 
wasted,  according  to  the  st.  W.  2.  14.     3  Sand.  254* 

(B)  WAST,  BY  THE  CUSTOM  OF  LONDON* 

(Bl.)  Wast  lies. 

So,  by  the  custom  of  London  wast  lies  at  the  common  law  for  wast  in 
houses  there.     2  Inst.  299* 

And  now,  since  the  st.  of  Glo*  6*  wast  lies  there  in  cases  within  that  sta- 
tute as  well  as  in  others ;  for  though  the  statute  gives  an  action  for  wast  in 
cases  where  it  did  not  lie  before,  and  gives  also  treble  damages  et  locum  ves* 
iaium^  yet  it  does  not  take  away  the  jurisdiction  of  any  court  which  beibrj 
held  plea  of  wast.     3  Inst.  299.     R.  3  Sand.  254. 

(B  2.)  And  writ  of  estrepement. 

So,  a  writ  of  estrepement  lies  in  London,  pendenU  placito^  or  after  judg^ 
ment  and  before  execution,  to  stay  wast.     2  Inst.  338. 

And  it  may  be  by  original  writ  sued  out  of  chancery  with  the  original  in 
the  suit,  or  after  pendente  placito,  or  judicial,  granted  by  the  court,  and  di- 
rected to  the  sheriff,  the  party,  or  both.     2  Inst.  328. 

And  this  was  explained  by  the  st.  oLGlo.  13.  which  enacts,  that  if  a  plea 
be  moved  in  London  by  writ,  the  tenant  shall  not  commit  wast  or  estrepe- 
ment of  the  tenement  demanded ;  and  if  he  do^  the  mayor  and  bailiffs  shall 
cause  it  to  be  kept  at  the  suit  of  the  demandant* 

And  now  by  the  st.  Glo.  13.  it  lies  to  prevent  wast  j^endente  placiioj  and  it 
judicially  issues  out  of  the  court  where  the  action  is  depending.     2  Inst.  328* 

So,  estrepement  lies  in  all  real  actions  where  damages  are  recovered.  3 
Inst.  328. 

So,  in  real  actions,  though  no  damages  are  to  be  recovered.  Semb.  2 
Inst.  328. 

And  against  every  tenant. 

So,  against  his  feoffee,  vouchee,  prayee  in  aid.     2  Inst.  328. 

So,  against  the  tenant  and  a  stranger.     Ibid. 

So,  it  lies  in  5Ct>e  facias  upop  a  fine  and  recovery,  quid  juris  clamat^  at- 
taint, though  no  land  is  demanded.     Ibid. 

And  if  the  land  escheats /?6iuien/ep/acf/o,  the  writ  of  estrepement  extends 
to  it.     2  Inst.  329. 

In  estrepement  the  tenant  shall  not  have  his  age ;  for  it  is  in  nature  of  a 
trespass.     2  Inst.  328. 

After  estrepement  delivered  to  the  sheriff,  he  may  resist  him  who  attempts 
wast,  and  take  the  posse  comiiaiw^  and  imprison  him,  if  necessary.  2 
Inst.  329. 

[*]Such  writ  is  only  a  prohibition  from  committing  wast^  and  the  parties 
may  plead  upon  the  attachment.    Ibid. 
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By  virtue  of  this  writ  the  plaintilT  recoyers  damages  for  the  wast  com- 
tnitted  pendente  placUo.     Ibid. 

So,  upon  estrepement  after  judgment,  though  no  prohibitioD  before  de- 
livered.    Ibid. 

But  in  estrepement  pen Jen^ep/act/o,  the  plaintiff  does  not  recover  damages 
till  the  principal  suit  is  determined.     2  Inst.  328. 

Nor,  damages  for  wast  committed  by  a  stranger  pendente  placito,  without 
the  privity  of  the  tenant.     Ibid. 

In  wast  the  plaintiff  does  not  recover  damages  for  the  wast  pendetiUe 
placitOy  but  the  plaintiff  must  have  a  writ  of  estrepement.     2  Inst.  329. 

If  the  defendant  commits  wast  after  a  writ  ofestrepement,  the  plaintiff  may 
declare  on  the  writ  of  estrepement.     Mo.  100. 

To  the  declaration  in  a  writ  ot estrepement,  the  defendant  may  plead  no 
wast  committed.     Ibid. 

If  it  be  found  by  verdict  in  a  writ  of  estrepement,  that  the  defendant  has 
committed  wast,  the  plaintiff  shall  have  judgment,  and  ^cover  damages  and 
costs.     Ibid. 

(C  i.)  WAST,  BY  THE  STATUTE  OF  GLOUC.  5. 

•  And  now  by  the  st.  6  Ed.  1.  5.  a  man  may  have  a  writ  of  wast  in  chancer^ 
against  a  man,  who  holds  by  the  law  of  England,  or  in  other  manner,  for  term 
of  life,  or  years,  or  in  dower;  and  be  who  shall  be  attainted  of  wast,  shall 
lose  the  thing  which  he  has  wasted,  and  make  satisfaction  of  treble  of  what 
the  wast  shall  be  taxed  at. 

And  by  st.  W.  2. 13  Ed.  1.14.  prohibition  of  wast  is  taken  away,  and  a 
writ  of  summons  given  for  all  wast. 

By  the  st.  of  Marlb.  52  H.  3.  23.  all  farmers  were  prohibited  to  commit 
wast,  and  this  was  the  first  statute  against  them.     2  Inst.  145. 

And  therefore,  since  this  statute,  i(jhe  lessee  for  life  or  for  years  bad  com- 
mitted voluntary  or  permissive  wast,  he  should  answer  full  damages.  2  Inst. 
145.     Vide  post,  (F  2.) 

By  the  st.  W.  2.  13  Ed.  1.  22.  if  there  are  joint  tenants  or  tenants  in  com- 
mon, and  one  commits  wast,  the  other  may  have  a  writ  of  wast,  whereapon 
the  defendant  shall  have  his  election  to  have  partition  and  take  locum  vesta-' 
turn  for  his  share,  or  to  find  surety  that  he  will  not  take  more  than  his  pro- 
portion.    2  Inst.  403.     Co.  L.  200.  b. 

And  this  extends  to  joint-tenants,  &c.  only  for  life.  2  Inst.  402.  Co. 
200.  b. 

But  it  does  not  extend  to  wast  in  cattle,  house,  or  oth^r  place  for  habita- 
tion. 2  Inst.  402. 

Nor,  to  wast  in  a  dovehouie.     Co.  L.  200.  b. 

Nor,  to  wast  by  one  parcener.     Ibid*. 

(G  3.)  By  whom  it  lies^ 

Wast  is  always  supposed,  to  the  disherison  of  the  plaintiff,  and  therefore 
it  shall  be  brought  by  him  who  has  the  immediate  reversion,  or  remainder,  in 
fee,  or  in  tail.     Co.  L.  53.  a. 

A  man  who  claims  the  inheritance  by  purchase,  may  have  wast,  as[*]welt 
as  if  he  claimed  by  descent,  though  the  statute  speaks  only  of  inheritor?.  2 
Rol.  825. 1.  44. 

So,  he  who  claims  in  remainder.     2  Rol.  825. 1.  25. 

So,  a  lord,  who  has  the  inheritance  by  escheat.     2  Rol.  825. 1.  SO. 
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The  grafitee  of  the  king  upoii  attaibdw*    Co.  Eiit.  699.  a« 

So,  he  10  reversion  or  remainder  in  tail,  as  well  ds  in  fee. '  3  RoK  895.  !• 
25.     Hut.  no.     3  Inst.  303. 

So,  if  tenant  in  ttorahnon  leases  for  years  his  part  to  his  conpipanion,  he 
may  have  wast,  and  recover  a  moiety  of  the  place  wasted  dnd  of  the  dama- 
ged.    Per  two  J.  Mo.  71; 

So,  be  who  has  the  inheritance  may  join  another  with  him,  who  has  not 
an  estate  of  inheritance,  in  an  action  for  Wast ;  as,  husband  and  wife  may 
have  wast,  where  the  reversion  or  remainder  .is  to  them  and  the  heirs  of  the 
husband.     3  Rol.  835. 1.4 U  .         ,    .' 

Soj  if  the  reversion  be  granted  to  A.  and  B.  and  the  heirs,  of  B;,  they  may 
join.     Co.  L.  53.  b. 

So,  a  surviving  parcener,  and  the  husband  of  another  jparcener,  being 
tenant  by  the  cur-tesy,  may  join  in  wast*  Co.  L.  53.  b.  .  Dub.  per  Treby, 
Lut.  803. 

So^  two  joint-tenants  for  life,  and  to  the  heits  of  one,  may  join.  Co. 
L.  53.  b.  43.  a. 

So,  it  is  sufficient,  if  the  plaintiff  has  the  imn)ediate  inheritance  at  the  time 
of  the  action,  though  he  bad  not  at  the.  time  of  the  wast,  or  will  not  have 
by  possibility  after  ;  as,  if  tenant,  for  life  or  yedrs,  remaindfir  for  life,  &g. 
commits  wast,  and  afterwards  B.  in  remainder  dies,  or  surrenders,  the^reyer^ 
ftioner  shall  maintain  wast*  Co.  L..  54.  a.  3  Rol.  839.  K  10.^  35.  Mom 
387.     R.  5  Co.  76.     Jon.  5U     All.  82.  .  . 

So,  if  a  lease  for  life  or  years  was  made  to  A.  ramainder  to  A.  per  outer 
w  ;  for  both  estates  are  in  the  lessee;     3  Inst,  301. 

So,  if  the  mesne  remainder  or  reversion  for  life  was  without  impeachment 
of  wast.     R.Jon;  5).     3  Cro.  €88* 

So,  if  the  remainder  for  life  be  upon  a  contingency,  before  the  contingen- 
cy happens,  the  reversioner  may  have  wast.     K;  Al.  83. 

Or,  if  there  are  contingent  remainders  or  uses,  before  they  come  in  esse» 
R.  Al.  83; 

So,  if  the  remainder  be  only  for  years,  the  reversioner  dhall  halve  wast^. 
notwithstanding  the  mesne  remainder.     Co.  L.  54.  a.     3  Inst*  301. 

[The  person  next  entitled  to  an  estate  of  inheritance  after  the  tenant  ia 
possession,  may  maintain  an  action  of  wast,  notwithstanding  the  intervention 
of  a  term  fpryoars  between  bi4  estate  and  the  estate  of  the  tenant  in  possea- 
sion.     D.  Ld.  R.  327.] 

Where. an  estate  of  tVeehold  intervenes,  he  cannot.     D.  Ld.  R.  337.] 
a  lease  be  made  by  him  in  reversion  to  commence  at  a  future  day  $ 
for  this  is  only  a  future  interest.     Co.  L.  54.  a.     3  Rol.  839.  1.  30.^ 

(C  3.)  By  whom  not. 

But  wast  does  hot  lie  by  him  who  has  not  the  immediate  inheritance  in 
jBkim  ;  and  therefore,  if  a  lease  be  to  A.  for  life  or  years,  remainder  to  B.  for 
life,  wast  does  not  lie  by  him  in  fee,  so  long  as  the  estate  of  B.  continues. 
Co.  L.  54.  a.  R.  Al.  81.  3  Rol.  839.  1.  10.  35«  Per  two  J.  Ho.  18.  R.  3 
Cro.  688.     3  Inst.  301. 

So,  if  a  lease  be  to  A.  for  life  or  years,  and  he  in  reversion  grants  f^jtho 
i:6version  for  life  to  B.  during  the  continuance  of  the  cstffle  of  B.,  be  shall 
not  have  wast. 

So,  if  he  grants  the  reversion  for  years,  he  shall  not  have  wast  during  the 
term.     Co.  L«  54.  a« 
Yoft.  VII.  84  [*«49] 
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So,  if  tenant  in  tail  by  fine  grants,  or  baigains  and  sells  Mum  sialwn  lutim, 
the  grantee  shall  not  have  wast ;  for  he  has  no  inberitaDce.  R.  3  Leb«  60* 
Vide  Estate,  (B  33.) 

Thoqeh  be  is  tenant  in  tail,  with  remainder  in  fee  ;  for,  though  the  grantee 
has  the  iee,  there  is  a  mesne  estate-tail.     R.  3  Leo«  60. 

So,  wast  does  not  lie  by  tenant  in  tail  after  possibility.  S  Rol.  825. 
LSI. 

Thottsh  wast  was  committed  before  the  death  of  husband,  or  wife,  upon 
whom  the  issne  were  to  be  begotten.     Mo.  16. 

So,  if  there  be  tenant  for  life,  remainder  to  husband  and  wife  in  special 
tail,  remainder  to  the  heirs  of  the  husband,  and  the  wife  dies  without  issue, 
the  husband  shall  not  have  wast.    Dub.  Mo.  18. 

So,  wast  does  not  lie  by  him,  who  had  not  the  inheritance  in  him  at  the 
time  of  die  wast  done ;  and  therefore  it  does  not  lie  by  an  heir  for  wast  in  tiie 
time  of  his  ancestor.     2  lost.  305. 

Nor,  the  successor  of  a  sole  corporation ;  as  bishop,  archdeacon,  parson, 
&c.  for  wast  in  the  time  of  the  predecessor.  3  Rol.  834. 1.  43.  49.  R.  1 
Rol.  432. 

Nor,  a  younger  son,  for  wast  in  the  time  of  his  elder  brother,  who  diedbe- 
fore  aetuaJ  seisin,  whereby  he  makes  his  title  as  heir  to  his  father.    2  Rol. 
825.1.  10. 
Nor,  grantee  of  a  reversion  for  wast  before  his  grant. 
Or,  after  the  grant  of  the  reversion,  and  before  attornment.    2  Rol.  825. 
1.15. 

Nor,  the  grantor,  for  wast  after  grant  of  the  reversion,  and  before  attorn- 
ment.   2  Rol.  825. 1.  1 5. 

Nor,  a  lord  by  escheat,  for  wast  before  the  escheat.  2  Rol.  825* 
1.6. 

Yet  wast  lies  by  the  surviving  joint-tenant,  for  wast  in  the  life  of  his  com* 
panron. 

And  by  a  surviving  parcener,  for  wast  in  her  sister's  time.  2  Inst. 
805. 

So,  wast  does  not  lie  by  him,  who  has  not  the  same  estate  continuing  ia 
bim,  which  he  had  at  the  time  of  the  wast  committed ;  as,  if  a  reveraionery 
after  wast  committed,  aliens,  and  retakes  an  estate  to  himself  and 
his  heirs,  he  cannot  afterwards  have  wast,  which  consists  in  privity.  Co« 
L.  53.  b. 

So,  if  he  grants  the  reversion  to  the  use  of  him  and  his  wife  and  the  heira 
of  himself.    Co.  L.  53.  b. 

(G  4.)  Against  whom  it  lies. 

Wast  by  the  common  law  was  only  against  tenant  by  the  curtesy,  in  dower, 
or  guardian.     Vide  ante,  (A  2.) 

And  now,  by  the  st.  of  Glo.  5.  it  lies  also  against  lessee  for  life,  or  years* 
Per  outer  vie^  quamdiu  se  bene  gesserity  ire.     2  Inst.  301. 

But  it  is  usually  brought  upon  the  statute  against  the  tenant  bv  the  corte- 
sy.     F.N.  B.  60.  K.  ^ 

So,  it  lies  against  a  devisee  for  life,  or  for  years.     2  Rol.  826. 1.  25. 

[*}So,  if  the  estate  for  life  or  years  be  forfeited  to  the  king  for  treason,  Ac. 
wast  lies  against  the  king's  grantee,  though  he  comes  in  the  post.  Per  Co. 
2  Rol.  826. 1.  20.     2  Rol.  20. 

If  tenant  for  life  or  for  years  assigns  bis  estate,  wast  lies  aseainst  the  as* 
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rigMs  for  wait  doae  titer  the  anignmeDt.    Co«  L.  54.  •»    R*  Cro.  El. 

683. 

So,  if  lesiee  makes  an  nnderJease  to  B.  who  commits  wast,  an  aotion  lies 
against  him. 

If  tenant  by  curtesy  or  in  dower  assigns  bis  estate,  and  the  heir  before  or 
after  the  assignment  grants  his  reversion,  the  grantee  shall  have  wast  against 
the  assignee  for  wast  afterwards  committed ;  for  the  privity  is  gone*  Co.  L. 
54.  a.     2  Inet.  301. 

If  tenant  in  tail  after  possibility  assigns  his  estate,  wast  lies  against  him.  91 
Inst.  302. 

If  tenant  by  the  curtesy  makes  a  lease  for  years,  and  the  reversioner  con* 
firms  it,  and  tenant  by  the  curtesy  dies,  wast  lies  agaiost  the  lessee  for  yearSr 
3  Inst.  309. 

So,  if  tenant  for  life  or  years  assigns,  excepting  the  trees,  and  the  assignee 
cots  them  down,  wast  lies  against  him.     <2  Inst»  302.     2  RoL  454. 1.  40. 

So,  if  a  lord  enters  upon  his  villein,  wast  lies  against  him  for  wast  after- 
wards, though  he  comes  in  in  the  post.    Co.  L*  451.  a.  3  Inst.  30 It 
So,  it  lies  against  an  occupant.    Co.  L.  54.  a.     2  Inst.  301* 
Though  he  takes,   as  special  occupant.    Co.  L.  54.  a 
So,  against  him,  who  takes  a  term,  as  executor,  or  administrator.     2  Inst* 
302.     Co.  Ent.  693,  694. 
So,  against  an  executor  de  $an  tort  of  a  term.     R.  3  Mod.  93. 
Wast  shall  be  brought,  generally,  against  him  who  commits  the  wast. 
Co.  L.  54. 

And  therefore,  if  lessee  for  life  or  for  years  commits  wast,  and  afterwards 
assigns  his  estate  to  another,  wast  lies  against  him  io  the  tmetm  2  Rol.  829. 
).  45.     2  Inst.  302. 

So,  if  a  guardian  commits  wast,  and  afterwards  grants  over  bis  ward*  8 
Rol.  829.  1.  50*     Cent.  Co.  L.  54. 

So,  if  grantee  of  a  tenant  for  life  or  years  upon  condition  commits  wast, 
and  afterwards  the  lessee  enters  for  the  condition  broken*  Co*  L.  54.  a* 
2  Inst.  302. 

So,  it  lies  against  tenant /)«r  aiUer  vt€,  or  for  years,  in  the  tenuit  after  the 
death  of  the  cestuique  vie,  or  the  term  expired.     2  Rol.  830*  I*  8. 14. 

So,  against  an  executor,  who  commits  wast,  and  then  assents  to  a  devise 
of  the  term.     5  Co.  1 2.  b. 

So,  against  a  successor,  for  wast  by  his  predecessor  deposed,  qvuundiu  he 
is  alive.     2  Rol.  827. 1.  40.  43. 

So,  against  a  husband,  who  has  a  term  as  survivor,  for  wast  duriqg  the 
coverture.    Co.  L.  54.  a. 

But  the  action  shall  be  against  tenant  by  the  curtesy,  in  dower,  for  life  or 
for  years,  though  wast  be  committed  by  a  stranger.  Co.  L.  54.  a*  2  Inst* 
146.     2Rol.  821.1.  5. 

Though  the  lessee  be  an  infant,  feme-covert,  &c.  Co.  L*  $4*  a,  2  Inst* 
303. 

Though  a  stranger  disseises  the  lessee,  and  commits  wast*  2  Rol*  B21  *  I* 
10.    D.  lLeo*264, 

[*3Thoueh  the  lessee  enfeoffs  a  stranger  upon  condition,  who  commits 
wast,  and  afterwards  the  lessee  enters  for  the  condition  broken.     2  Rol* ' 
828.1.25. 

Though  the  wast  was  for  cutting  down  timber  upon  a  contract  with  ten-* 
ant  in  tail  in  his  lifetime.    R.  Hard.  96. 

So,  if  B.  has  commop  of  estovers  in  a  wood  demised,  and  in  taking  his 
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estoyen  he  cftijsmiti  wast,  an  action  lieq  against  the  Icsace ;  for  B.  wai  a 
stranger  for  this  purpose.   ^2RoK  821. 1.  15. 
So,  if  a  moiik  commits  wast,  Wher5e  his  sovereign  is  guardiw-    ?  Rw* 

821.1.30.  *         *      a 

If  tenant  in  dower  be  of  a  manor^  and  a  copyholder  commits  wast*     8 

Inst.  303.  \  /  o      u 

So,  if  tenant,  by  curtesy,  or  in  dower,  assigns  his  estate  to  B.  who  com- 
mits wast,  an  action  lies  by  the  heir  against  the  tenant  by  curtesy,  or  in  dow* 
#r;  for  there  is  a  privity  between  them.     Co.  L.  54.  a. 

And  it  must  be  against  them,  and  not  against  the  assignee.     2  Inst,  301. 
So,  by  the  St.  11  H.  6.  5.  wast  lies  against  the  pernor  of  the  profito, 
though  ne  has  assigned  his  estate.     2  Inst.  302, 

And  though  there  be  an  assignment  by  the  assignee,  it  lies  against  the  as<> 
signee  who  took  the  profits.     R.  5  Co.  77.  b.  - 

'  And  by  him  in  temainder,  as  well  as  by  him  in  reversion.     R»  5  Co. 
77.  b. 

So,  if  there  be  joint-tenants  of  an  estate  for  life  or  years,  and  one  com- 
mits wast,  an  action  lies  against  both  ;  but  the  treble  damages  shall  be  re- 
covered only  against  him  who  committed  the  wast.     2  Inst.  302. 

@d,  if  they  are  joint^tenants  of  a  ward,  and  one  commits  waat.  Co. 
L.  54.  a. 

If  one  joint-tenant  enters  into  religion,  wast  lies  against  his  companion 
%loDe.     2  Ro).  828. 1.  38. 

So,  wast  lies  agninst  husband  and  wife  for  wast  committed  by  the  wife  be- 
fore coverture.     2  Rol.  827. 1.  30. 

Or,  for  wast  committed  during  coverture,  wh.en  the  husband  is  seised  or 
possessed  in  right  of  his  wife,  or  jointly  with  his  wife.  2  Rol.  S27. 1.  5. 16. 
18.    Cro*  El.  357. 

(C  5.)  Against  whom  not. 

But  if  the  king,  tenant  for  hfe  or  years,  commits  wast;  an  action  does  not 
lie  against  him  ;  for  the  king  is  not  within  the  st.  of  Glo.  5. 

And  therefore,  if  an  estate  for  life  or  years  be  forfeited  to  the  king  for  trea- 
son, &c.  waist  does  not  lie  against  the  king.  "  Mo.  335. 

If  tenant  by  curtesy,  or  in  dower,  or  for  life,  dies  after  wast  committed, 
w'ast  does  not  lie  against  his  executor  or  administrator.'    2  Rol.  828. 1.  34. 

So,if  lessee  for  years  dies  after  wast  committed,  though  the  term  goes  to 
bis  executor  or  administrator.     2  Inst.  302. 

So,  if  an  abbot, '&c.  guardian,  commits  wast  and  dies,  wast  docs  not  lie 
against  his  successor.     2  Rol.  827.  I.  40. 

'If  a  woman,  tenant  in  dower,  takes  husband,  who  commits  wast  and  then 
the  wife  dies,  wast  does  not  lie  against   the  husband.     2  Rol.  827. 1.  22.      * 

[*]So,  if  the  wife  was  tenant  for  life  ;  for  th^  husband  was  seised  in  jure 
iixdrte.     Co.  S4.  a.     2  Inst.  301.     Sernb.  Crb.  El.  357. 

So,  wast  does  not  lie  against  a  guardian  in  socage;  for  he  niay  have  ac- 
count. '  Co.  L.  54;  a.     Gon't.  2  Inst.  I'35.  365.     Vide  ante,  (A  2.) 

I^or,  against  tenant  by  statute-merchant,  staple,  recogni^encV,  of  elegii; 
for  the  conusor  itiay  have  sl  venire  facias  aii  computandum^^nd  recount  in 
damage.4.     Co.  L.  54.rf.     2  Inst.  302. 

Nor,  against  tenant  in  tail  after  possibility.     Co.  L.  54.     2  Inst.  302. 

Nor,  against  lessee  at  will.     6  Co.  13.  b.     Cro.  El.  777.  784.        *    ' 
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So,  wast  does  not  lie  agaiiut  tenant  for  life  or  years  withoot  impeachment 
of  wait. 

So,  if  tenant  for  life,  without  impeachment,  leases  for  years,  wast  does  not 
iie  against  the  lessee  for  years  ;  for  bis  estate  is  derived  from  him,  who  was 
dispanishable.      R.  Jon.  51; 

So,  if  a  lease  for  life  or  years  be  without  impeachment  of  wast  for  two 
jears,  wast  does  not  lie  after  the  two  years  expired  for  wast  during  those 
years.    Mo.  18. 

{Dt.)  WAST,  WHAT  SHALL  BE. 

Wast,  destruction,  and  exile  of  villeins,  are  all  prohibited.     Co.  L.  53.  b. 

So,  wast  contains  also  exile ;  for  though  the  st.  -of  Marlb.  23.  speaks  of 
wast,  sale,  and  exile  ;  yet  the  st.  of  M.  c.  4.  W.  2. 14.  and  the  st.  of  Glo.  5. 
mention  only  wast  and  destruction,  and  exile  is  comprehended  under  the 
general  word  wast.     Co.  L.  53.  b.  -^ 

Wast  is  voluntary,  or  actual  wast,  and  permissive  wast.    Co.  L.  53.  a. 

(D  2.)  In  houses. 

By  the  st.  Marlb.  23.  and  st.  Glo.  5.  it  appears  that  wast  may  be  done  in 
houses. 

And  therefore,  if  the  lesseei  &c.  pull  down  the  houses  demised,  it  will  be 
wast.    Co.  L.  53.  a. 

So,  if  he  suffers  a  house  to  be  uncovered,  whereby  the  timber  decays. 
Co.  L.  53.  a. 

Though  the  timber  be  not  thereby  thrown  down.     2  Rol.  815.  1.  31 . 

So,  if  the  house  was  uncovered  at  the  commencement  of  the  lease  ;  yet 
it  will  be  wast,  if  the  lessee  pulls  it  down.     Co.  L.  53.  a. 
.  Or,  if  it  was  ruinous  at  the  commencement,  and  he  suffers  it  to  be  more 
ruinous.     2  Rol.  8 1 8. 1.  2. 

So,  if  the  lessee  suffers  ^/a/tt/nc«/a  ante  oWtum  to  be  uncovered  whereby 
the  timber  thereof  becomes  rotten,  it  will  be  wast.     R.  2  Rol.  814. 1.  25. 

Or,  glass  windows  to  be  broke,  or  carried  away.  Co.  L.  53.  a.  R.  4  Co. 
63.  b. 

Or,  the  wainscot,  benches,  doors,  furnaces,  &c.  fixed  to  the  house.  Co.  L. 
53.  a. 

Though  they  are  fixed  by  the  lessee  himself  by  nails,  screws,  or  otherwise. 
R.  4  Co.  64.  a.     R.  Mo.  177.  Cont.  per  Dod.  1  Rol.  216. 

So,  if  he  permits  the  walls  of  a  house  to  be  decayed  for  want  of  plastering 
whereby  the  timber  is  rotted.     R.  2  Rol.  816. 1.  50. 

Or,  the  chambers  of  the  house.     R.  2  Rol.  816.  I.  45^ 

[*]Though  the  timber  be  not  thereby  rotted.     Semb.  2  Rol.  81 7.  L  K 

So,  if  he  does  not  scour  a  mote,  &c.  whereby  the  groundsel,  &c.  is  decay- 
ed.    R.  Ow.  43. 

So,  it  will  be  wast,  if  the  walls  are  suffered  to  be  decayed,  though  the  tim- 
ber was.  in  decay  at  the  commencement  of  the  lease.     2  Rol.  817.  I.  53. 

If  he  suffers  the  house  to  be  burned  by  neglect  or  mischance.  Co.  L*  53. 
b*      2  Rol.  820.  1.  42. 

So,  it  will  be  wast,  though  there  be  no  timber  upon  the  land  demised  for 
repairs.     Co.  L.  53.  a. 

Though  the  house  was  uncovered,  &c.  by  tempest,  if  it  be  suffered  after- 
wards to  remain  in  decay.     Co.  L.  53.  a.  Per  two  J.  Mo.  6?.     2  Rol.  818. 
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So,  it  wiH  be  wast,  if  the  lessee  pulb  down  ^be  bousei  ftii4  ftboikii  it 
less  than  Wfore.     2  Rol.  815.  L  3d. 

So,  if  be  rebaiMs  itlaqorerto  the  prejcidtce  of  the  lessor;  for  it  is  more 
charge  to  repair.     3  RoK  815.  I.  35. 

So,  if  the  lessee  builds  a  new  house,  where  there  was  none  before.  Co. 
L.  53.  a.  Per  two  J.  3  RoK  815.  I.  45.  Cont  per  Wood,  Kei.  33. ;  for  it 
will  be  for  the  lessor^s  profit,  and  if  not,  he  may  throw  it  down.  D.  cont. 
Hob.  234. 

So,  if  be  alters  (he  house  to  the  lessor^s  prejudice  ;  as,  if  he  converts  a 
parlour  into  a  stable.     Per  Vavasor,  Kel.  39.     2  Rol.  815.  1. 31. 

Or,  changesa  cornmill  to  a  fullingmill.  Per  two  J.  2  Rol.  814.1.46. 
D.  2  Cro.  1 82. 

Or,  to  a  horse  mill,  though  it  be  for  the  lessor's  advantage.     2  Cro.  182. 

If  he  turns  two  rooms  into  one  ^  for  it  would  be  for  the  lessor's  advantage, 
it  may  be  shewn  on  the  other  side.     R.  Kel.  38.     2  Rol.  815.  1.  37. 

So,  if  he  converts  a  brewhouse  of  120/.  per  annum  into  tenements  of  200/. 
per  annum.     R.  1  Lev.  309.  311.  1  Mod.  94. 

So,  if  he  builds  a  new  house,  and  afterwards  suffers  that  to  be  decayed. 
Adm.  42  Ed.  3.  21.  b.  Co.  L.  53.  a. 

But  if  the  house  was  uncovered  at  the  commencement  of  the  lease,  it  is 
no  wast,  if  the  lessee  suffers  it  to  be  decayed  without  pulling  down.  Co. 
L.  53.  a.     fi.  Ow.  93. 

Or,  if  the  walls  were  uncovered.     Co.  L.  53.  a. 

Or,  if  the  house  was  ruinous,  and  the  lessee  suffers  it  to  be  as  it  was,  if  it 
is  not  more  ruinous. 

So,  it  is  no  wast,  if  the  lessee  removes  furnaces,  coppers,  or  other  atensils 
of  trade,  though  fixed  to  the  freehold  during  his  term.  1  Sal.  368.  Semb. 
21  H.  7.  27.  a.     R.  20  H.  7.  1 3.  b. 

But  if  it  continues  till  the  end  of  the  term,  he  cannot  remove  it ;  fbrit  ia. 
^ven  to  the  reversioner.     1  Sal.  368.  21  H.  7.  27*  a.  20  H.  7.  13.  b. 

[He  may  remove  them  after  the  expiration  of  the  term  without  being  guil- 
ty of  a  trespass  for  the  removal,  though  be  is  guilty  of  a  trespass  for  the  ea- 
tering,  &c.     2  East,  88.] 

.  [Erections  made  by  a  tenant  for  the  better  occupation  of  bis  farm  are  not 
fsemovable  by  him.     3  East,  38.J 

[There  is  a  difference  in  this  respect  between  annexations  to  the  free- 
)iold  for  the  purposes  of  trade,  and  those  for  the  purposes  of  agricaltare,  the 
former  being  removable,  the  latter  not.     Ibid.] 

[*](03.)  In  gardens,  &c, 

So,  wast  may  be  committed  in  a  garden  or  orchard,  though  orchard  is  not 
named  in  the  statute.     S«Rol.  817. 1.  33. 

As,  if  lessee  cuts  down  pear  trees,  apple  trees,  or  other  fruit  trees.  Co» 
L.  53.     2  Rol.  817.1.  30. 

Or,  if  they  are  thrown  down  by  tempest,  and  the  lessee  afterwards  rooti 
them  up,  or  cuts  down  the  germins  growing  without  planting  new.  2  Rol. 
817.1.35. 

So,  if  the  lessee  destroys,  or  suffers  the  stock  of  a  dovecote,  warren,  pailc. 
fish-pondy  pool,  &c.  to  be  dinr^inished.  Co.  L,^  53.  a.  R.  4  Leo.  240.  2 
Inst.  304.     R.  2  Leo.  222. 

Or,  throws  down  the  pales  of  a  park  or  warren.    Ow.  66* 

Ovf  stops  up  the  holes  of  a  dovecote.     Ibid. 

Or,  throws  down  the  banks,  &e.  of  a  fish-pond,  lake,  &c.  Ow.  67, 
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But  if  the  lessee  destroys,  tic.  it  is  iio  wast,  if  he  leaves  a  sufficient  stpck* 
3  Leo.  222. 

. 

(D  4.)  In  land)  meadow,  &c. 

So,  it  will  be  wast,  if  the  lessee  sufiers  the  sea  to  surround  arable  land , 
meadow,  or  pasture.     2  Rol.  816. 1.  40.  if  it  is  hy  his  default.     Mx>.  62.  73» 

Or,  if  he  sufiers  a  wall  or  bank  against  the  sea,  a  river,  Sic.  to  be  ruinous, 
by  which  the  water  surrounds  a  meadow,  &c.  and  renders  it  useless.  Co. 
L.  53.  b.  Mo.  69. 

So,  if  he  digs  up  the  surface  of  the  land,  and  carries  it  away.  R«  2  Rol. 
816.1.15. 

If  the  lessee  converts  arable  to  wood,  or  e  contra^  it  will  be  wast.  Co.  L* 
53.  b. 

Or,  meadow  to  arable.  Co.  L.  53.  b.  Mo.  101.  2  Rol.  815. 1.  4.  814. 
I.  50. 

Or,  pasture.     2  Rol.  814. 1.  50.     1  Cb.  Rep.  106.  116. 

Or,  meadow  to  orchard,  hop-garden  ;  though  it  be  melioration.  2  Leo. 
174. 

Or,  converts  a  hop-garden  to  tillage.     Ow.  67. 

If  lessee  for  life  or  years  opens  new  mines  in  land  demised,  without  men- 
tion of  mines,  it  will  be  wast.  Co.  L.  53.  b.  R.  5  Co.  12.  R.  2  Mod. 
19^. 

So,  if  he  digs  for  gravel,  lime,  clay,  brick,  earth,  stone,  &c.  in  pits  not 
open.    Co.  L.  53.  b.  Mo.  101. 

But  it  is  not  wast,  if  land,  &c.  is  surrounded  by  the  violence  of  a  tempest. 

So,  if  pasture  be  converted  to  tillage  for  improvement  of  the  soil.  2  Rol« 
«14. 1.  47.  , 

Or,  where  it  was  sometimes  pasture,  and  sometimes  arable.     Ibid* 

Or,  if  it  was  stocked  with  conies,  it  not  being  a  warren  by  charter  or  pr^ 
scription.     R.  2  Rol.  815. 1.  15.  816. 1. 15. 

So,  if  it  was  a  warren.     R.  Ow.  66.     Vide  ante,  (D  3.) 

So,  it  is  no  wast,  if  the  land  lies  fallow,  by  which  means  it  is  over-run  with 
lushes,  &c.  though  it  is  bad  husbandry.     2  Rol.  814.1.  35. 

If  trenches  are  dug  in  a  meadow,  to  draw  off  the  water.  R.  2  Rol.  820. 
1.23.     2  Leo.  174. 

{  So,  it  is  not  waste  for  the  tenant  to  turn  the  water  of  a  creek  into  a 
swamp,  though  the  trees  in  a  swamp  are  thereby  killed  ;  especially,  where 
the  landlord  had  lain  by  for  20  years,  and  in  the  mean  time,  trees  of  more 
value  had  grown  up  ;  this  being  an  act  of  good  husbandry,  and  no  perma- 
nent injury  being  done  to  the  inheritance.  Jackson  v.  Andrew,  18  Johns. 
Rep.  431.  \ 

.(^Jlf  woad  be  sown  against  the  end  of  the  term,  tliough  it  is  not  ripe  for 
many  years.     Semb.  2  Rol.  815.1.  50. 

So,  it  is  not  wast  to  dig  for  metal,  coal,  &c.  in  mines  open  at  the  time  of 
the  lease.     Co.  L.  53.  b.     Rt  5  Co.  1 2« 

Or,  if  mines  were  not  demised,  if  the  land  was  demised  with  all  mines. 
R.  5  Co.  12. 

It  will  not  be  wast  for  a  parson,  vicar,  &c«  to  dig  or  open  mines  in  his 
glebe.     Semb.  i  Sid.  1 52. 

\  The  law  of  waste,  in  its  application  in  the  United  States,  must  be  va- 
ried and  accommodated  to  the  circumstances  of  a  new  and  unsettled  coun* 
try  I  Therefore,  where  certain  salt  works  were  devised  to  the  testator's 
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wife  and  two  near  relaiions  of  his,  daring  her  life,  subject  to  the  pajmeot 
of  legacies  to  a  lai^e  amount,  the  devise  was  construed  as  authorizing  the 
devisees  to  make  an  unlimited  use  of  the  salt  mineral,  and  of  the  woodbnd 
of  the  devisor,  for  the  purpose  of  carrying  on  the  works.  Findlaj  v.  Smithy 
6Munf.  134. 

So,  it  is  not  waste  in  tenant  in  dower  of  coal  lands,  to  take  coal  io  any 
extent  from  a  mine  already  opened  ;  or  to  sink  new  shafts  into  the  same 
veins  of  coal ;  or  to  penetrate  through  a  seam  already  opened,  and  dig  a 
new  seam  that  lies  under  the  first.     Crouch  v.  f  uryear,  1  Rand.  358. 

So,  it  is  not  waste  to>clear  woodland  for  the  necessary  support  of  a  family, 
though  the  timber  be  destroyed  in  the  clearing  ;  nor  to  cut  timber  for  fences, 
necessary  buildings,  &c.  ;  but  it  is  waste  to  collect  together  light-wood,  for 
the  purpose  of  manufacturing  tar.  Ballentind  v*  Poyner,  3  Hayw.  110« 
Parkins  v*  Cox,  Ibid.  339.  | 

(D  5.)  In  Wood,  &Ck 

So,  it  is  wast,  if  a  lessee  cuts  down  timber.     Co.  L.  53.  a. 

Oak,  ash,  and  elm,  are  timber,  after  the  age  of  twenty  years,  throughout 
the  realm.    Co.  L.  53.  a.     Dy.  65.  a. 

And  where  they  are  scarce,  by  the  custom  of  the  Country,  beech,  willow, 
hornbeam,  &c.  may  be  accounted  timber.     Co.  L.  53.  a.     R.  Mo.  813« 

And  therefore  if  a  lessee  cuts  down  trees,  which  by  law  or  the  usage  of  the 
country,  are  esteemed  tic^ber,  it  will  be  wasL     Co.  L.  53.  a. 

So,  if  it  be  found  that  he  cut  down  black-thorn,  txisUnl.  arborzi  mah€n' 
miaUs^  it  will  be  wast.     R.  3  Rol.  819.  1.  53.     Cro.  Car.  531. 

So,  if  be  cuts  down  white-thorn,  where  it  is  in  a  large  quantity,  or  made 
wood.     3  Rol.  817.  1.  13.     3  Cro.  136. 

So,  if  a  lessee  cuts  down  young  oak8,&c.  being  of  twenty  years  growth,  it 
will  be  wast.     3  Rol.  8 1 7.  I.  38.  8 1 9. 1.  45. 

Or,  destroys  the  germins.     Co.  L.  53.  a. 

So,  if  a  lessee  does  an  act  by  which  the  timber  decays ;  as,  if  he  lops  and 
tops  them.     Py.  65.  a.     Co.  L.  53.  a 

So,  if  a  lessee  cuts  down  birch,  willow,  maple,  &c.  which  are  not  timber, 
if  growing  in  defence  of  the  house.     Co.  L.  53.  a. 

Or,  upon  the  scite  of  the  house.     D.  Hob.  319. 

So,  if  he  roots  up  or  destroys  quickset  or  white^thorn,  &c.  Co.  L.  53.  a. 
R.  3  Cro.  136. 

If  he  extirpates  or  destroys  the  germins  of  underwood,  which  may  be  cut 
Co.  L.  53.  a. 

So,  it  will  be  wast,  if  a  lessee  cuts  down  trees  for  fuel,  when  there  is  lig' 
num  aridum  sufficient.     Co.  L.  53.  b.     3  Rol.  830. 1.  10. 

If  he  cuts  down  for  new  paljBs,  fences,  &c.  where  none  were  before. 
Co.  L.  53.  b« 

Or^  for  a  new  house.     2  Rol.  832. 1.  35. 

If  he  sells  the  trees,  and  with  the  money  repairs.     Co.  L.  53.  b. 

Or, afterwards  re-purchases,  and  uses  for  repairs.  Co.  L.  53.  b.  2  Rol. 
823.1.  15. 

If  he  cuts  down  for  repairs  which  are  not  necessai'y.     2  Rol.  822.  1.  4^ 
Or,  for  repairs,  when  there  shall  be  occasion.     R.  Cro.  El.  593. 
Or,  for  repairs  which  happened  by  the  lessee's  own  default.     Co.  L.  53. 
b.     3  Rol.  822.  1.  38. 

If  he  cuts  down  for  the  use  of  mines,  though  the  lease  was  with  all 
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mines  ;  for  he  can  take  only  for  things  directlj  necessary.    R«  2  Rol.  823* 
1.30.     Hutt.TB.     Hob..  23^. 

Though  the  mines  vrere  open  at  the  time  of  the  lease,  and  the  lessor  and 
former  lessees  used  to  take  timber  for  such  use ;  for  the  lessor  [*]may 
do  as  he  ipleases,  and  thie  tort  of  the  f6l*raer  lessee  is  no  excuse.  Per 
Hob;  335. 

But  cutting  do#n  trees  which  are  not  timber,  nor  stand  for  defence  of  the 
house,  is  not  wast.     Co;  L.  53;  a. 

Nor,  trees  that  Were  timber,  when  they  are  dead,  ntc  frucium  nee  folia 
porian.     Co.  L.  53.  a.     2  Rol.  8 1 4. 1.   17. 

So,  cutting  the  underwood  of  oak,  ash,  willoW,  &c.  is  no  wast.    Per  two 
J.  2  Rol.  817.1.  17.30. 
Though  it  be  above  twenty  years  sirice  the  last  fall.     Semb.  1  Sid.  300. 
So,  thiB  cutting  down  bashes,  white-thorn,  &c.  is   no  wast.     R.  2  Cro* 
126. 

So,  cutting  down  timber  for  necessary  botes,  allowed  by  law  to  the  lessee^ 
is  no  wast ;  AS,  for  fuel,  plbugh-bote,  hedge-bote,  &c;     Co.  L*  S3.  b« 
Or,  for  repairs.     Ibid. 

For  repair  of  pales,  gates,  fentes,  &b.     Ibid. 

Though  the  lessee  covenants  to  repair  at  his  own  charge;  for  this  does 
BOt  take  away  the  liberty  which  the  law  allows.     R.  Mo.  33. 
.So,  though  the  lessor  covenants  to  repair.     C.  L.  54.  b» 
So,  if  the  lease  be  without  impeachment  ef  wast ;  yet  the  lessee  may  cut 
down  trees  for  repair,  if  he  pleases.     Co.  L.  54.  b. 
N  So,  if  the  house  was  ruinous  at  the  entry  of  the  lessee,  in  which  case  he 
will  not  be  liable  to  wast,  if  it  happens.     Qo.  L.  54.  b.     2  RoL  823.  1.    lO* 
Or,  the  decay  was  in  the  time  of  the  ancestor  of  the  plaintiff^  who  is  now 
dispunishable.    2  Rol.  822. 1.  45; 

So,  if  it  be  for  repair  of  things  useful,  though  they  are  not  absolutely  nec« 
essdry ;  as  for  water-troughs  to  be  fixed  in  the  ground  for  his  cattle.  2  RoK 
823.  I.  22. 

{  Where  lessee  for  life,  cuts  down  the  ^ood  on  the  leased  premises,  in 
such  manner  as  to  injure  the  inheritance,  it  is  waste.  Jackson  v.  BroWn* 
sen,  7  Johns.  Rep.  227« 

But,  where  wild,  and  uncultivated  lands,  wholly  covered  with  w^ood,  are 
leased^  the  lessee  may  fell  a  part  of  (he  wood,  so  as  to  fit  the  land  for 
cultivation,  without  being  liable  for  waste ;  but  he  cannot  cut  down  all  the 
timber.  Jackson  v.  Brownson,  7  Johns.  Rep.  227.  Ballentine  v,  Poyner, 
2  Hayw.  110.     Parkins  v.  Cox,  Ibid.  339.  | 

(E)  WHAT  SHALL  NOT  BE  WAST. 

(E  1.)  In  respect  of  the  value. 

But  the  lessee  shall  not  be  sued  for  wast,  if  the  value  does  not  amount 
to  40d.     Co.  L.  54.  a.     Noy,  4. 

rWliether  the  wast  consist  in  alteration  or  deterioration.     2  B.  &.  P.  86.} 

If  it  does  not  amount  to  more  than  40^.     Wynch,  5. 

And  therefore,  if  wast  is  found  only  to  the  value  of  St.  or  less,  no  judg* 
xneht  shall  be  given.     2  Rol.  824-.  1.  10.  15.  25.  Noy,  4. 

Though  the  defendant  confesses  the  wast.     Noy,  4.     Wynch,  5. 

And  if  judgment  is  given,  it  will  be  error*     Per  And.     Noy,  4. 

Yet  where  the  value  was  to  40d.  it  has  been  allowed  for  wast*  Co.  L« 
54.  a.  Noy,  4. 

Vol.  VU.  85  [•65€] 


670  WAST. 

And  several  particulars  may  be  united  to  make  such  value.  Co*  L«  54« 
a.     2  Rol.  824.  I.  20. 

[If  the  wast  is  under  Ibe  limited  value,  the  defendant  is  entitled  to  jad§^- 
ibent.     R.  2  Bos.  86.] 

[In  .waste  for  converting  three  closes  of  meadow  into  garden  ground, 
the  jury  gave  a  farthing  damages  for  each  close,  and  the  court  allowed  the 
judgment  to  be  entered  for  defendant.    2  Bos.  86.  P.  C] 

\  Sq,  in  waste,  where  the  jury  assessed  the  damages  at  sixpence^  judg- 
ment w^s  arrested.     Sheppard  v»  Sheppard,  2  Hayw«  382.  | 

{*](£  2.)  If  the  place  be  not  demised. 

So,  wast  does  not  lie,  if  the  place,  in  which,  is  no  part  of  the  demise  ;  as, 
if  the  lessor  demises,  except  the  woods,  and  afterwards  the  lessee  cuts  down 
the  woods  ;  Sot  the  soil  is  excepted.  Per  two  J.  Dy.  19.  a.  Adm.  Cro. 
£1.690.     [8  East,   190.] 

But  if  tiiere  be  a  proviso,  that  it  shall  be  lawful  for  the  lessor  to  cut  down 
frees,  wast  lies,  if  the  lessee  cuts  down  ;  for  it  is  a  covenant,  and  not  anex* 
ception.     R.  Cro.  El.  690.     Dy.  19.  a.  in  marg. 

But  if  a  lessee  assigns  his  estate  to  A.,  except  the  woods,  and  A.  cots 
down,  wast  lies  against  him ;  for,  as  to  the  lessor,  they  are  parcel  of  the  de- 
mise.   2  Inst.  302.     Dub.  Cro.  El.  17.     R.  Cro.  El.  683.  1  Leo.  49. 

So,  if  he  assigns^  except  the  mines,  and  afterwards  digs  ;  for  the  excep- 
tion is  void.     K«  Cro.  £1.  683* 

(E  3.)  Or,  demised  without  impeachment 

So,  it  does  lie,  if  the  lease  be  without  impeachment  of  wast.    Ho.  397. 

Sine  impedimento  vel  impeditione  vastij  is  tantamount  to  siru  impetiiumeM 
3  Inst.  146.     3  Rol.  835. 1.  10.  Co.  Ent.  604.  b.     9  Cro.  316. 

But  to  be  without  impeachment  is  a  privilege  annexed  to  the  estate,  and 
if  the  estate  is  changed  by  confirmiation,  or  otherwise,  it  is  gone.  1  Rol. 
183. 

But  a  grant  to  a  lessee,  without  impeachment  of  wast,  is  not  good,  if  it  b 
not  by  deed.     2  Inst.  146. 

If  it  be  not  by  the  same  deed  by  which  he  leases ;  for  by  another  deed, 
it  amounts  to  a  covenant.     1  Rol.  .1 83. 

So,  if  a  tenant  in  tail  grants  that  the  lessee  shall  be  without  impeachment, 
it  does  not  bind  his  is^ue,  though  he  accepts  the  rent.     Ibid. 

So,  a  lease,  with  all  trees,  timber,  sales  of  wood,  &c*  is  not  without  im- 
peachment.    R.  Hobi  934. 

So,  a  grant,  that  the  lessee  commodum  faciei  meliori  modo  quo  sUii  videritj 
izc,»  does  not  amount  to  without  impeachment.     Hob.  159. 

(E  4.)  If  done  by  default  in  the  lessor. 

So,  it  does  not  lie,  if  the  waste  be  done  or  occasioned  by  the  lessor  him- 
self; as  iftreesare  cut,  &c.  by  the  lessor,  or  his  command.  2  Kol.  892. 
1.  12. 

If  the  lessor  cuts  down,  &c.  <}Uick8et  or  other  fence,  by  which  cattle  es- 
cape into  a  wood  demised,  and  destroy  the  germins4here.  R.  2  Rol.  822. 

I.     0. 

If  the  lessor  euts^down  trees,  and  afterwards  the  lessee's  cattle  destroy 
the  germins  of  them.    Per  two  J.  Mo.  9. 

If  the  lessor  does  not  allow  gross  timber,  when  there  is  not  sufficient  opoo 
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tbe  land,  and  the  decay  is  not  bj  default  of  the  lessee.    Semb.  per  two  J, 
Mo.  7. 

So,  it  does  not  lie,  if  the  lessor  accepts  a  siirrender  from  the  lessee,  after 
the  wast.    3  Inst.  304  ,i 

[*](E  5.)  Or,  by  tenapest  or  enemies. 

So,  it  does  not  lie,  if  the  wast  was  by  tempest,  lightoiog,  Jcc.  if  it  be  re- 
paired io  convenient  time.     Co.  L.  53.  a.     tO  Co.  139.  b. 
Or,  by  the  king's  enemies.    Co.  L.  53.  a  >     2  Iqst.  303, 

(F)  PENALTY  FOR  WAST. 

(E  5.)  Done  by  guardian  in  chiralry. 

By  thes.8t.  M.  Ch.  9  H.  3.  4.  cusios  terra^  &c.  capiat  nisi  ralionabUes  exiU^ 
SiC.  et  hoc  sine  destructione  est  vasto  hominum  et  rerum*  Et  si  nos  com^ 
miserimus  custodiam^  8ic»  J^os  ah  eo  eapiemas  emendas^  &c.  St  dederimus^ 
&c.  Custodiam  et  ille  destructiontm  facerit  aut  vestum^  amittat  illam  cus^ 
todiam^  &c.  And  this  was  confirmed  by  the  at.  W.  1.  21. 

And  therefore,  if  a  guardian  in  chivalry  had  committed  wast,  where  h^ 
did  not  claim  by  the  king's  grant  or  commission,  yet  he  should  lose  his  ens* 
tody.     Vide  st.  W.  1 .  21 .    Co.  L.  53. 

If  the  king  had  the  wardship,  and  committed  or  granted  it  to  another,  the 
king  might  take  amends  for  the  heir.    2  Inst.  13^ 

If  the  king  had  not  taken  amends,  an  action  for  wast  lay  by  tbe  heir.  3 
Inst.  13. 

If  the  heir,  in  ward,  had  brought  an  action  within  age,  the  guardian  lost  bit 
custody.    Co.  L*  54.  a. 

If  at  full  age,  be  recovered  damages  only.     Ibid*         ^  ^ 

And  by  the  st.  Glo.  5.  he  should  recover  treble  damages ;  for  by  that  ttat* 
lite  treble  damages  are  annexed  to  the  action  for  wast.     2  Inst.  1 3.  306. 

So,  the  guardian  shall  now  lose  the  custody,  qnd  t^^ble  value  of  the  wast^ 
and  shall  be  fined  to  the  king.  2  Inst.  300. 

But  the  guardian  shall  lose  th^  custody  of  the  land  only,  not  of  tbe  body.  2 
Inst.  14. 

And  by  the  st.  Glo.  5.  the  heir  shall  recover  damages  only  where  the  ward* 
ship  is  not  sufficient  for  the  value  of  the  wast.     2  Inst.  306. 

(F  2.)  Done  by  tenant  by  curtesy,  dower,  for  life,  or  for  years^ 

By  the  st.  Marlb.  52  H.  3.  23.^rmani,  &c.  vastum^  venditioneniy  vel  exiU 
turn  nxmfadent^i^Cm  Quod  sifecerint  et  super  hoc  convincantur  dampnaple* 
na  restiiuanff  et  per  misericordiam  graviter  pf^niantur* 

By  the  st.  Glo.  6  Ed.  1.  5.  lose  the  thing  wasted,  and  make  amends  of 
treble  the  value  at  which  the  wast  shall  be  taxed. 

And,  therefore  where,  by  the  common  law,  tenant  by  curtesy  and  in  dow* 
er  answered  only  for  the  value  of  the  wast,  and  bad  a  custos  assigned  to  biin 
to  prevent  wast  being  afterwards  done.     2  Inst.  300. 

Since  the  st.  of  Gio.  as  well  tenant  by  curtesy  and  ip  dower,  as  lessee  for 
life  or  years,  shall  lose  locum  vestatum^  and  treble  damages. 

If  wast  be  done  sparsim  in  several  parts  of  a  house,  the  whole  house  shall 
be  forfeited.    2  Inst.  303.     Co.  L.  54.  a. 

So,  if  it  be  sparsim  in  the  whole  wood  ;  for  otherwise  locus  vastatus^  and 
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thcireftidae of'the  wood, would  be  enjojed  by  (be  lessor  and  lessee,  wUch 
would  occaftioD  fnutual  ^respaesf^B  by  Qpo  ap6n  the  other.     9  Inst.  304* 

r*]So,  if  a  meadow  be  converted  to  tillage  sparsim,  through  the  whole. 
2  Inst.  304. 

So,  if  wa^t  be  assigned  in  the  hall  of  a  bouse,  the  whole  bouse  shi|Il  be  for- 
feited ;  for  it  is  the  principal  part  of  the  bo|ise,  and  it  cannot  be  well  divided 
from  the  house.    Cont.  Co.  I.  54.  a.     Ace.  per  Noy.  Dj«  273.  b«  in  maig. 
"So,  if  wast  be  in   the  kitchen,  &c«  of  a  castle  ;  for  the  castle  cannot  b^ 
flivided.     Dy.  272.  l).  in  marg. 

§0,  the  lessor  may  waive  wast  against  the  lessee,  and  maintain  tr&oer 
pgain^t  him  who  took  tree8'<:ut  down  during  the  te^m.  H.  per  three  J«  Cro. 
cont.     Cro.  Car.  242. 

But  if  the  place,  in  which  the  wast  was  committedi  may  be  conveniently 
divided  from  the  residue,  that  only  shall  be  recovered;  as,  if  the  part  of  a 
wood,  where  the  wast  was,  may  be  separated  from  the  other.  2  Inst.  354^ 
Co.  L.^54.  ^. 

So,  if  wast  be  assigned  in  throwing  down,  &c.  the  pales  of  a  park,  &c.  if  it 
does  tiot  appear  that  there  were  deer  there,  or  thai  they  were  dispersed,  the 
jplaintiff  shall  re<;over  only  so  much  of  the  place  as  where  the  pales  were 
Standing.     R.  S  Rol.  836.  I.  10. 

So,  if  wa^t  is  assigned  in  three  acres,  and  found  only  in  one,  the  plaintiff 
ahall  recover  but  one,  though  the  defendant  pleads  a  plea  which  amounts  tot 
h  forfeiture  of  the  whole ;  as,  if  he  claims  the  fee.     2  Inst.  305. 

If  wast  be  brought  ip  the  tenet^  the  plaintiff,  generally,  shall  recover  locum 
tasfalum^  and  treble  damages.     2  Inst.  304. 

If  parceners  lease  to  A.  who  commits  wast,  one  parcener  has  issue  and 
dies,  A.  commits  fresh  wast,  in  an  action  for  both  wasts,  by  the  aunt  and 
iiiece,  they  shall  have  judgment  for  the  place  wasted,  and  treble  damages  for 
ibe  last  iiaist,and  the  aunt  shall  have  a  separate  judgment  for  treble  damages 
foh  the  6r8t  wast.     2  Inst.  305. 

But  if  wast  be  brought  in  the  tenuity  (as  where  the  estate  of  the  lessee  is 
determined  by  effluxion  of  time,  or  Jhe  act  of  God,  or  tort  of  the  tenant,  as  by 
forfeiture,  &c.)  the  plaintiff  ^hall  recover  damages  only.     2  Inst.  304. 

So,  if  the  lessee^s  estate  determines  pendente  lite  ;  for  the  action  does  not 
abate.     2  Inst.  304. 

If'a  lease  be  to  A.  for  life,  remainder  to  a  woman  for  years,  and  they  in- 
termarry, if  the  reversioner  brings  wast  against  them,  he  shall  recover  both 
estates.     2  Leo.  7. 

I  Waste  will  not  lie  against  the  assignee  of  tenant  by  the  curtesy;  bnl 
only  against  the  tenant  himself.     Bate*  r.  Shraedef,  13  Johns.  Rep.  260.  \ 
As  to  process,  count  pleas,  view  and  judgment  in  wast,  vide  in  Plea^r, 
(3  O  l,<fcc.) 

[(F  3.)  Action  in  the  nature  of  waste.} 

[Permissive  waste  is  not  a  subject  for  the  action.  I  N'.  R.  290.  4 
Taunt.  764.     7  Taunt.  392.    '\  B.  Moore,  100.]  ' 

[It  lies  against  tenant  for  year^  after  the  expiration  of  his  term.  2  BIk, 
1111.]  "^  ' 

{  So,  a  action  on  the  case,  in  nature  of  waste,  will  lie  against  the  assimee 

of  a  lessee.     Shbrt  r.  Wijpon,  13  Johns.  Rep.  33. 

*  Bui  a  rti6rtgagor,  at  least  until  after  ji  forfeiture  of  (he  mortgage,  having  on- 
^  an  feJipectarU  interest  in  the*  land,  cannot  maintain  an  action  fdr  waste, 
f  etersbn  1?.  Clark,  15  John?.Uep.  205.  \ 
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Vide  more  concerning  Wast,  in  Chancery,  (D  1 1.— 4  X).-> Chase;,  (N  1, 
4Ht.)_^op7hoId,  (M  3.)— Pleader,  (3  O  I ,  &c.)— Pi^hibition,  (F  1 6.) 

{♦]WAY. 
Vide  Chimin. 

WEIGHTS  AND  MEASURES, 

Vide  Justices  of  Pbacb,  (B  31  •  90.  &c.)  Leet,  (L  6,  &c.)  Monet,  (B  1  •) 

[WEST  INDIA  DOCKS.] 

[The  standard  of  compensation  under  the  dock  act,  is  the  yearly  profits 
made  before  the  act,     9  East,  1 6d.]  ^ 

[The  charges  to  which  the  company  are  liable  in  consideration  of  the  6^. 
9d,  per  ton,  are  ordinary  charges  only*     1 2  East,  5 1 8.] 

[Those  goods  only  which  are  intended  for  present  use,  are  exempt  from 
charges  under  Se  1S77    10  East,  533.] 

tTbe  delivery  of  property  to  the  owners  under  s,  1 37,  must  be  such  as 
I  enable  them  to  carry  them  by  water  or  land,  as  they  choose.     8  East, 
16J 

[As  to  (he  transfer  and  indorsement  of  dock  warrants,  see  7  Taunt.  265. 
1  Moore,  12.     7  Taunt.  278.     1  Moore,  29.] 

[The  treasurer  is  entitled  to  fourteen  days^  notice  of  action  under  sect. 
1 85.     5  East,  115.     1  Smith,  346.  J 

[WHALE  FISHERY.] 

[The  customs  of  the  fisheries  are  binding  upon  those  frequenting  the  fish- 
eries.    1  Taunt.  241.] 

[In  the  northern  sea  fishery,  the  striker's,  right  only  continues  whilst  (bu( 
then  exclusively)  he  retains  dominion.     1  Taunt.  243.] 

[In  the  southern  seas,  and  touching  the  premiums  under  28  G.  3.  c.  20.  the 
fourteen  months  are  computed  from  clearing  out ;  and  by. lunar  months.  G 
T.  R.  224.] 

[In  the  fisheries  of  the  Gallipos  islands,  the  striker  with  a  droug  is  entitled 
fo  share  a  moiety  with  the  killer.     1  Taunt.  241  •] 

[WHARF  AND  WHARFINGER.] 

'Wharfs  must  be  in  open  places.     1  BIk.  581  •] 
'In  pleading  a  wharf,  its  original  need  not  be  shewn.     8  T.  R.  606.] 
'The  lien  of  a  wharfinger  is  general  upon  all  goods.     3  B.  &  P.  1 19.] 
'But  does  not  for  a  general  balance  extend  to  goods  transferred  to  anoth- 
er after  order  and  before  receipt.     Ibid.] 

[♦][WINE.] 

[To  state  in  an  information  on  24  G.  3.  c.  47.  s.  1.  that  the  wine  is  Ita- 
hie  to  forfeiture,  upon  being  imported  in  caslfs  of  less  than  twenty  five  gal- 
lons, without  specifically  negativing  the  exceptions,  in  1  Geo.  2.  c.  17.  is 
^od  after  verdict.  And  the  crown  need  not  proye  the  quality  of  the  wine. 
Forrest.  43.] 
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[Buyiog  is  dealing  under  i€  Geo.  3.  c.  59.  8.  4.     2  T.  R.  S81.] 

[In  a  permit  to  be  in  force  for  one  hour  after,  &c.  and  fwo  daji*  more  fer 

being  delivered  into,  &c. ;  the  two  days  are  computed  at  twentj-fbur  hoars 

each.    5  T.  R.  255.] 

WHIPPINO. 

Vide  Tumbrel,  (C).  • 

IVIDOW. 

Vide  DowKR. 

WIGHT,  ISLE  OF. 

Vide  Navigation,  (FS.) 

WIFE. 

Vide  Baron  and  Fikb. — Capacitt,  (D  3.) 

WINE  AND  WINE  LICENSE. 

Vide  Jdstices  of  Peace,  (B  100.)— ^Lordoit,  (K  5.) 

WILL. 

Vide  Chakcbrt,  (3  A  1,  &c. — 3  Y.  f,  &c.) — Condition,  (A  4.) — ^Devise. 

WITCHCRAFT. 

Vide  Jdstices,  (S  13.) — Justices  op  Peace,  (B  13.) 

[♦]WITHERNAM. 

vide  Pleader,  (S  K  1,  &c.) 

WITNESS. 

Vide  Testmoigne. 

WOODS. 

Vide  Chace,  (N  5,  6,  7.)  Dishes,  (H  3, 4.) 

WOOD-STEALERS. 

V^ide  Justices  of  Peace,  (B  86.) 

WOODWARD. 

Vide  Chace,  (Q  5.) 

WOOL. 

[The  trial  of  informations  relative  to  wool,  must  be  in  the  county  whence 
the  jury  come.    3  T.  R.  61 1 .] 

[The  notice  of  appeal  from  a  conviction  under  29  Geo.  3.  c.  33.  t.  7. 
need  only  be  eiven  to  the  prosecutor.     2  Smith,  24!.] 

[The  1  P.  &  M.  c.  7,  does  not  prohibit  inhabitants  of  a  market  town,  &c 
from  selling  woollen  cloth,  &c.  in  other  market  towns,  &c.  by  retail,  aod  sot 
in  open  fair.     Dougl.  256.] 

[The  13  G.  I.e.  23.  s.  5.  does  not  extend  to  a  demand  against  clothieiSi 
liy  the  owner  of  a  scribbling  and  carding  mill;  for  work  done  in  teaiiog,  &C. 
wool.     1  M.  &  S.  624. 
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[As  to  the  28  G.  3.  c.  38*  the  words  ^  so  as  the  same  may  be  reduced  to 
and  made  use  of  as  wool  again,"  do  not  refer  to  each  particular  before  enu- 
merated, but  are  confined  to,^^  coverlids,  waddings,  and  other  manufactures." 
3T.R.6n.]  , 

[And  where  the  prosecution  under  it  originates  in  an  inferior  court,  Judg- 
meat  mu&t  be  given  there ;  where  in  a  superior,  the  court  in  bank  must  pass 
seotence.     Ibid*^ 

[The  importation  of  cotton  wool  in  ships  navigated  bj  foreign  seamen,  it 
not  legalized  by  43  G.  3.  c.  153.     4  M.  &  S.  346.] 

Vide  Dishes,  (H  7.) 

WORDS. 

Vide  Parols. 

[*]WRECK. 

(A)  WRECK,  FLOTSAN,  JETS  AN;  WHAT  SHALL  BE. 

Wreck  is,  where  goods  after  shipwreck  are  thrown  upon  the  land,  and  no 
man,  dog,  or  other  animal  escapes  alive  out  of  the  ship.     2  Inst.  166. 

Fiotsan  is,  where  goods,  after  shipwreck,  lie  floating  or  swimming  upon 
the  top  ol  the  water.     Bl.  Nom.  verb.  Jetsan. 

Jetsan  is,  anv  thing  caBt  out  of  the  ship,  being  in  danger  of  a  wreck,  and 
beaten  to  the  shore  by  the  waves,  or  cast  on  it  by  the  mariners.  Bl.  Nom. 
verb.  Fiotsan. 

But  if  any  animal  escapes  alive  to  land,  it  will  not  be  a  wreck;  for  a  dog 
and  cat  are  only  specified  as  eiamples.    3  Inst.  167. 

[Property  on  board  is  not  necessarily  forfeited  as  a  wreck,  because  no  live 
animal  escape.     5  Burr.  2732.1 

So,  the  king's  goods  shall  not  be  a  wreck,  if  the  property  be  proved  at  any 
time.     2  Inst.  168. 

So,  if  a  ship  being  in  distress,  all  desert  her,  and  any  one  come  alive  to 
land,  though  the  ship  afterwards  perishes,  there  will  be  no  wreck.  2  lnst« 
167. 

So,  if  a  ahip  be  pursued  by  enemies,  and  all  ^he  mariners,  to  save  their 
lives,  desert  the  ship  and  come  to  land,  and  the  ship  is  ransacked  by  the  en- 
emies, and  afterwards  put  to  sea,  and  there  perishes,  it  will  be  no  wreck. 
Ibid. 

So,  if  a  ship,  being  in  a  tempest,  cuts  its  cable,  the  anchor  is  not  wreck. 
3  RoU  159. 

By  the  st.  W.  1.  3  Ed.  1.  4.  (which  is  only  a  declaration  of  the  common 
law)  the  things  must  be  kept  by  view  of  the  sheritT,  coroner,  king^s  bailiff^ 
Sic.  and  bailed  in  the  hands  of  those  of  the  towa  where  found  ;  and  rf  any 
one  proves  property  within  a  year  and  a  day,  they  shall  be  restored  to  him 
without  delay ;  if  not,  they  remain  to  the  king.     Vau.  164. 

And  wreck  belongs  to  a  subject  by  grant  or  prescription.     2  Inst.  163« 
In  which  case  the  sheriff,  &c.  must  deliver  the  gooda  to  the  grantee.  Ibid* 
If  the  sheritf,  &c.  does  not  do  it,  he  shall  be  imprisoned  and  fined  at  the 
kiDg^a  will,  and  render  damages.     2  Inst.  16&.  168. 

If  the  goods  are  not  kept  by  the  sheriff',  but  taken  away  by  the  neigh- 
1>ours,  the  owner  shall  have  a  commission  of  oyer  and  terminer  to  inquire 
of  tke  trespass,  and  to  make  reslitution.     2  Inst.  168. 

But  if  the  goods  found  are  bona  pcritura,  the  sheriff  may  sell  them  with- 
in the  year.,    3  Inst.  168. 

[♦663J 


dye  WREck, 

The  year  and  day,  within  which  the  owner  may  prove  his  property,  ihali 
be  computed  from  the  seizure,  as  wreck*     3  Inst.  168. 

And  if  the  owner  dies  within  that  time,  his  executor  or  administrator  diay 
prove  his  property.^  2  Inst.  168. 

Goods,  which  are  wrecks  pay  no  customs*     R.  Vaa*  161,  &c« 

[By  St.  26  6.  2.  c.  1 9.  stealing  from  wreck,  wounding  any  person  wreck- 
ed, or  obstructing  his  escape,  or  putting  out  false  light,  is  felony  without 
clergy.] 

But  for  goods  of  small  value  cast  on  shore,  and  stolen  without  circam- 
stances  of  cruelty,  offender  may  be  indicted  and  punished  for  petty  larceny. 

f*][Juslice  may  issue  search-warrant  for  wrecked  goods  ;  or  goods  ofier- 
ed  to  sale,  supposed  wrecked,  may  be  stopped,  and  justice  may  commit  of* 
fender  for  six  months,  or  tiH  payment  of  treble  value.] 

[Persons  saving  goods,  and  giving  notice,  or  discovering  concealed  goods, 
entitled  to  salvage.] 

[When  a  vessel  is  stranded,  the  nearest  justice,  &c.  shall  give  notice  fora 
meeting  of  sheriff,  justices,  &c.  to  give  assistance,  and  adjust  salvdge.} 

[If  the  salvage  is  not  paid,  oflScers  of  customs  may  sell  goods  to  pay  itl 
On  oath  of  plunder,  theft,  or  breaking  ship,  made  and  delivered  to  cleik 
of  peace,  he  shall  prosecute,  on  pain  of  100/«,  the  charges  to  be  paid  by 
treasurer  of  county.] 

[Persons  assaulting  officers  employed  in  salvage,  shall  be  transported  for 
seven  years.] 

[Persons  employed  shall  act  under  the  orders  of  master,  owners,  oflker  of 
customs,  of  excise,  sheriff,  justice,  mayor,  commissioner  of  land-tax,  chief 
constable,  petty  constable,  on  pain  of  5/.  or  three  months  commitment.] 

[The  ship's  name,  &c.  shall  be  sent,  on  oath,  to  the  secretary  of  theadmi* 
ralty,and  published  in  Gazette.] 

Vide  more  concerning  wreck,  in  Admiralty,  (F  7.) — Officer,  (G  10.) 

WRIT* 

Vide  Brief. 

WRITING- 

Vide  Action  upon  tHE  Case  tJpoN  AssmtepsiT,  (P  3.)— Aorermx^t,  (B  4.) 
— Estoppel,  (A  2.) — Evidence,  (C  1.) — ^Fait,  (A  1.) 

WRONG. 

Vide  PREscRlPTioN,  (F  2.)— Trespass,  (A  3.) 

[WRYLEY  AND  ELSINGTON  CANAL  ACT.] 

[As  to  its  construction,  see  7  East,  368.] 

YEAR. 

VideANNi  "  . 

YEAR  AND  DAY. 

Vide  Temps,  (Bl.) 

YEAR,  DAY,  AND  WAST. 

Vide  Ann,  Jour,  bt  WASTt      .     .   •^ 
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ADDENDA 


OF 

t 

'ER   THE    RESPECTIYE  TITLES 
WERE  PRINTED. 


ABATEMENT  BT  ]>£ATH. 

V 

I'HE  8  &  9  W.  3.  c.  ll.  fl.  7.  applies  to  wrib  of  error,  and  ^^  <*f  «•(? 
Iheiefore  a   writ  of  error  n6t  abat6  by  the  death  of  one  of  aeveial  ^^^  P**wtiljjc 
l^laiiitiffe  in  error.     1  B.  &  A*  586. 

ABAtEMENT,  PLEAS  IN. 

1.  Plea  in  Abatement  in  ph>ceediAgs  by  bill,  concluding  with  a  Form  of* 
prayer  of  Judgment  of  the  writ  and  declaration  founded  tfaereom 

MM  bad  upon  special  demurrer^     1  B.  &  A.  172w 

2.  To  a  Bill  fUed  in  vacation,  a  pfoa  in  abatement  may  be  put  tn  J"^  allowiift 
a&er  the  first  four  days  of  the  foUowidg  term.    3  B.  &  A.  959^  ^^' 

ACTION^ 

ft 

1.  An  action  at  law  is  not  maintainable  upon  a  decide  of  a  coUrt  Cauis  4f. 
of  equity  for  a  specific  sum  of  itooney,   founded  on  equitable  consid- 
elration  only,  and  therefore  where  a  bill  was  filed  for  the  specific  per- 
formance of  an  agreement  for  the  purchase  of  an  estate,  and  the 

decree  was  f6r  payment  of  interest  6n  the  purchase  i;nont)y  and 
costs.  Held,  that  no  action  at  law  was  maintainable  to  recovw  woidk 
interest  and  costs.     3  B.  &  A.  52; 

2.  A  trespasser  having  knowledge  that  there  are  spring  gund  in  a 
wood,  although  he  be  ignorant  of  the  particular  spots  where  they  are  ^ 
placed,  cannot  maintain  an  action  for  an  injury  received  in  conse«< 
quence  of  his  accidentally  treading  on  the  latent  wire  communicating 
with  the  gun,  and  thereby  letting  it  off.     3  B.  &  A.  304. 

3.  The  law  requires  of  persons  having  in  their  custody  instru- 
ments  of  danger,  that  they  should  keep  them  with  the  utmost  care  $ 
therefore,  where  defendant,  being  possessed  of  a  loaded  gun,  sent  a 
young  girl  to  fetch  it,  with  directions  to  take  the  priming  eut,  which 
was  accordingly  done,  and  a  damage  accrued'to  the  plaintiff's  son  in 
consequence  of  the  girl  presenting  the  gun  at  him  and  drawing  the 
triigger,  when  the  gun  went  off.  Held,  that  the  defendant  was  liabla. 
to  damages  in  an  action  upon  the  case.     5  M .  &  S.  19S. 

4.  If  the  interest  of  covenantees  by  several  actions,   although  Partlsiita. 
Ihe  language  of  the  covenant  be  that  of  a  joint  covenant.     8  Taunt. 

245. 

VoDk  Vir.  86 


«666 


ANNUITY- 


[Addekda* 


Form  of. 


*6.  The  criterion  by  nvhich  the  property  of  the  joinder  or  non- 
joinder of  parties  to  a  covenant  in  an  action  for  breaches  is  to  be  as- 
certained, is  the  nature  of  the  interest  of  the  covenantees.  If  the 
interest  be  several,  th«  action'  may  be  -sev^til,  if  joint,  it  must  be 
joint,  and  the  terms  or  language  of  the  covenant  do  not  controul  thai 
principle.     5  Price,  629. 

6.  A  count  stating  that  defendant  was  indebted  to  plaintiff  for 
Work  and  labour,  and  being  indebted,  that  he  undertook  and  promised 
to  pay,  &c.,  whereby  an  action  hath  accrued,  &c.  is  not  a  good  count 
in  debt,  and  cannot  be  joined  in  a  declaration  with  counts  in  debt.  3 
B.  &  A.  fl08. 


£tidence  in* 


ADULTERY,  ACTION  FOB. 

In  an  action  for  adultery,  letters  written  by  ^the^wife  to  the  hus- 
band while  living  apart  from  each  other,  proved  to  have  been 
written  at  the  time  they  bore  date,  and  when  there  was  no  reason  to 
suspect  collusion,  are  admissible  evidence  without  showing  durtinct* 
ly  the  cause  of  their  living  apart.     1  B.  &  A.  90. 


Ifefm  whom 
fwom. 

When  made* 


Form  of. 


Before  a  €om- 
missiooer. 

fn  reply  on  a 
rale  to  show 
eaufe. 


Id  the  processi 
6n  demurrer. 


AFFIDAVIT. 

1.  The  court  will  discharge  with  costs  a  rule  obtained  on  affidavit 
#f  a  party,  which  are  sworn  before  his  own  attorney  in  the  caase. 
%  Taunt.  Y4^ 

2.  If  the  court  open  a  rule  made  absolute  on  the  usual  affidarit 
of  service,  to  give  an  c^[>portunity  of  showmg  cause,  they  will  not 
hear  affidavits  sworn  after  the  day  on  which  the  role  had  been  taada 
absolute.     5  Price,  384. 

3.  If  affidavits  ran  to  a  very  impertinent  and  unnecessary  length, 
Ae  court  will  make  the  party  filing  them  pay  a  proportionate  part  of 
the  posts.    7  Price,  594. 

4.  An  affidavit  of  justification  of  bail,  in  the  jurat  of  which  it  waa 
stated  to  have  been  <<  sworn  at  ^ererley,"  (omitting  the  county)  re- 
jected*    7  Price,  662. 

5..  The  court  on  a  rulo  to  show  cause  wiU  not  hew  affidavits  in 
reply.    7  Price,  709. 

AMENDMENT. 

ft 

1.  A  writ  returnable  on  a  iitn  non  is  altogether  vDid,  and  cannot 
be  amended  by  the  court.     4  B.  &  A.  288. 

2.  And  itmblt^  that  an  adroinbtrator  de  6ont>  non  might  daim  on 
such  promissory  note  against  the  prima  facie  right  of  the  personal 
representative  of  the  administrator  of  the  intestate.     5  Price,  412. 

3.  The  court  will  not  permit  a  defendant  to  withdraw  and  amen4 
lUler  a  demurrer  has  been  argued.     5  Price,  412. 


ANNUITY. 

Whether  a  reat      ^Y  ^^^^.  P^^^nt  24  Car.  2.  the  king  granted  to  the  use  ofJL^  hk 
of  an  annuity,    heirs  and  assigns  for  ever,  an  annuity  of  1000/.  to  be  paid  out  of  his 
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inlands.  Held,  that  this  annuity  was  personal  and  duly  pas«^  under 
a  wjll»  alteatad  by  two  witnessea,  by  a  residuaiy  daaae,  bequeathing 
all  dim  realy  rasidue  and  remainder  of  a  testatrix  personal  estate  of 
wbil  nature  or  kmi  aoavnr  to  her  exeeuUwst    4  B.  &  A,  59> 


APOTHISCART. 

Where  a  defendant  was  sued  for  a  penalty  under  55  Qeo.  3.  c.  194.  ^>*«»*"  '•^^^ 
0. 20.,  and  contended  that  he  was  within  the  exception,  as  having  ^^^ 
prior  to  .^gvfff  Ist^  1815,  actually  practised  as  an  apothecary,  Held| 
that  it  was  proper  m  snmmoning  up  to  the  jury,  for  the  judge  to  refer 
to  tiie  6th  s.  of  the  act,  as  describing  the  duty  of  an  apothecary  to  be 
to  make  up  the  prescriptions  of  physicians  ;  and  it  appearing  ^t  the 
defendant  never  had  or  could  have  done  so  prior  to  August  lat,  1815, 
that  such  total  incapacity  was  cogent  evidence  to  be  lefl  to  the  juiy, 
and  that  they  did  right  to  find  that  he  had  never  practised  as  an  apo-» 
thecary,  although,  in  fkct,  he  had  on  many  occasions  adminis(ere4 
medicines  to  various  patients  prior  to  tliat  period.     3  B*  &  A.  40. 

w 

.   APPRENTICESHIP. 

1.  Covenant  upon  an  indenture  of  Appreiticeshipi  by  die  master  Relative  t5  tti« 
against  the  further  breach,  that  the  apprentice  absented  himself  from  avoidance  of. 
the  service,  plea  that  the  son  faithfully  served  till  he  came  of  age, 

and  that  he  then  avoided  the  indenture.     Held,  that  thia  was  no  a&r 
awer  to  the  action.    3  B.  &  A.  59. 

2.  An  apprentice  bound  for  seven  years  to  A.,  served  him  in  his  ^i^^  rtferencs 
house  between  five  and  six  years,  and  afterwards  for  the  remainder  ***  charten. 

of  the  term  resided  in  his  mother's  house,  having  agreed  with  his 
master  that  he  should  be  at  liberty  to  work  for  whom  he  pleased,  be 
paying  2^.  a  week  to  his  master.  The  master  also  during  this  time 
occasionally  gave  him  work,  for  which  he  was  not  paid.  Held,  thai 
this  was  not  a  ooutinuance  of  the  service  to  .d.  for.3eveii  years  undqf  . 
the  indenture*    4  B.  &  A.  55, 


ARBITRATION. 

.  1.  Agreen^ent  for  a  lease  for  sixly-three  years  from  the  1st  of  May^  Relative  to  the 
1801,  the  lessee  to  be  allowed  three  years  from  that  time  for  winning  submMov. 
the  colliery  without  payment  of  any  rent,  an  arbitrator,  being  au- 
thorized to  give  such  direction  for  a  lease  according  to  the  agree- 
ment as  he  should  think  fit,  directed  a  lease  for  sixty-three  years 
from  the  1st  of  May^  1804.  Held  that  he  had  exceeded  his  author^ 
ty,  and  that  the  award  was  bad.     1  B.  &  B.  80. 

2.  A,  B.  C.  D.  £.  andF.  partners  in  trade  submitted  to  arbitration 
difierences  which  had  arisen  between  them  in  their  trade,  A*  B.  and 
C  gave  a  joint  and  several  bond  to  !>.,  E»  and  F,  conditioned  for 
the  performance  of  an  award,  and  D»  E.  and  F,  gave  a  sim.ilar  bond 
to  A,  B,  and  C.  The  arbitrator  awarded  among  other  things,  that 
j9«  should  pay  a  sum  of  money  to  ^.,  .^^.^ving  sued  B,  on  Uie 
award.  Held,  (Richardson  J.,  dissentiente,)  that  A,  might  recover 
fhe  sum  awarded  to  him.     1  B.  &  B.  350. 


(  ere ) 


Seldier.fl. 


ARMY. 

The  exaimnalicto  of  a  soldier  taken  under  the  mutmy  aci»  is  to  be 
received  as  evidence  as  to  his  settlement^  even  though  he  be  deady 
or  absent  from  the  kingdom  at  the  time  when  the  q>peal  is  tried  Z 
B.  &A.  121. 


ARREST. 


ExeiDptioD 
from,  in  civil 
easei. 


1.  Where  the  question  of  privilege  from  arrest  i$  doubtfiily  the 
court  wiD  not,  upon  motion^  discharge  the  party  out  of  custody,  but 
leave  him  to  his  writ  of  privilege.     2  B.  &  A.  234. 

2.  Quaere,  whether  a  gentleman  of  the  king^  privy  chamber  h^ 
privileged  from  arrest.     2  B.  &  A.  234. 

3.  Where  a  party  in  London  was  required  to  attend  an  arbitrator 
at  Exetevj  on  a  given  day,  and  three  days  before  set  offj  aiyi  went, 
accompanied  by  his  attomeyi  to  Cliflon^  where  his  wife  resided,  and 
where  were  certain  papers  necessary  to  be  produced  before  the  ar« 
bitrator,  and  was  occupied  for  a  great  part  of  two  days  in  seloctiDg 
and  arranging  the  same,  and  in  the  aflemoon  of  tho  second  day  was 
arrested.  Held,  that  he  was  not  privileged  from  arrest  under  these 
circumstances,  having  employed  more  than  a  reasonable  time  for  the 
above  purpose,  and  it  not  being  sworn  that  he  was  occupied  daring 
all  the  time  he  was  at  Clifton^  in  the  object  for  which  he  went  thither. 
Abbott,  C.  J.  dissentiente.     3  B.  &  A.  252. 

4.  G.  being  a  party  in  a  suit  referred  to  arbitration,  having  been 
also  required  to  attend  at  Exeter^  as  a  witness  before  the  arbitrator, 
and  to  bring  with  him  certain  papers  in  his  possession,  to  be  read  on 
the  reference,  which  was  appointed  for  the  20th  of  September,  left 
LoTidon  on  the  16th,  for  the  purpose  of  going  thither,  and  pursued 
his  journey  by  way  of  Clifton,  in  order  to  procure  the  necessazy 
papers  which  had  been  left  there,  daring  a  previous  visit,  in  custody 
of  his  wife,  who  had  continued  and  wasj  still  remaining  there  ;  ai^ 
arriving  on  the  17th,  employed  himself  in  assorting  his  papers  and 
selecting  such  as  were  necessaiy  to  take  with  him,  which  occupied 
him  and  the  professional  person  whom  he  had  procured  to  accom- 
pany him,  to  assist  in  so  doing,  all  that  day  and  the  next,  and  at 
5  o'clock  of  the  latter  day  ;  and  whilst  he  was  so  busied,  he  was  ar- 
rested at  the  suit  of  a  creditor.  Held,  that  he  was  privileged  duriog 
the  journey,  including  his  stay  at  Clifton,  on  the  ground  of  the  de* 
'viation  being  for  a  necessary  purpose,  and  the  delay  no  more  than 
reasonable  for  the  accomplishment  of  it,  according  to  the  facts  stated 
to  the  court  by  the  affidavits.  Garrow,  Baron,  dissentiente  ;  absent 
Richards,  Lord  Chief  Baron.     7  Price,  699, 

On  BQspicioD  of     ^'  ^  P^rsoQ  of  decent  repute,  while  attending  a  fair,  at  a  town  ia 
felony.  whicb  he  was  a  stranger,  in  the  way  of  his  business  as  a  horse-4iealer, 

having  knowin^y  uttered  a  forged  note,  for  which  he  is  afterwards 
apprehended  by  private  persons  without  warrant,  on  his  wa^  home, 
and  carried  before  a  magistrate  for  examination,  by  whom  he  is  im- 
*  mediately  discharged,  cannot  maintain  an  action  for  false  inoprison- 

ment  against  those  who  so  apprehended  him  under  such  circttmstaiw 
ces,  and  those  circumstances  may  be  pleaded  in  justification^  and  JL 
proved,  will  entitle  the  defendant  to  a  verdict ;  at  least,  the  ccMUt 
will  not  grant  a  new  trial  where  the  jury  have  been  so  dirsctod. 


Ai)lHHR»A.1  ATTORNEY.  6ri 

altJioagh  te  d«fondant  httdniiM)  pleaded  tbe  general  issue.    5  Piice. 
525. 

6.  The  sheriff  having  widiui  a  liberty  where  particular  officers  Unlawful, 
had  Ihe  excKisive  privilege  of  executing  atl  process,  arrested  a  der 
fondant  upon  a  ^«u  m.,  in  which  there  was  not  any  wm  tmUiiu  clause, 
su^red  him  to  go  at  large  before  his  removed  from  the  liberty. 
Held,  that  be  was  liable  in  an  action  for  an  escape.    3  B.  &  A.  50)). 


ASSUMPSIT, 

1.  The  defendant  contracted  to  transfer  stock  on  a  certain  day  to  General  and 
the  plaintiff,  but  &iled  to  perform  his  contract,  upon  which  the  special, 
plaintiff  bought  the  stock ;  and,  to  recover  the  consequent  loss  sus- 
tained by  him,  brought  an  action  against  the  defendant  for  money 

paid.     Held,  tiiat  such  action  was  not  maintainable,  as  the  plaintiff 
should  have  declared  specially  on  the  contract.     8  Taunt.  268. 

2.  Declaration  in  assumpsit,  charging,  that  defendant  was  indebted  Pleadfagi* 
to  the  plaintiff  in  500  quarts  of  wheat  for  tolls,  without  stating  any 

value,  is  bad  upon  special  demurrer.     4  B.  &  A.  268. 

3.  In  assumpsit  by  the  provisional  assignee  of  a  bankrupt,  de- 
fendant pleaded  the  general  issue.  Held,  tlmt  the  fact  of  the  bank- 
rupt's estate  having  been  assigned  by  the  provisional  assignee,  to  the 
new  assignees,  between  the  time  of  issuing  the  latitat  and  the  delive- 
ry of  the  declaration,  iis  no  ground  of  nonsuit  upon  a  plea  of  non  a$«  ' 
iumpait.    4  B.  &  A.  345. 


ATTACHMENT. 

1.  The  defendant  having  been  served  with  common  process,  col-  in  what  caaefi 
lared  and  violently  shook  the  officer,  and  ordered  him  to  quit  his  grantable* 
presence.     Held,  that  without  disclosing  more  of  the  circumstances, 

this  did  not  necessarily  amount  to  a  contempt  ef  the  court  and  ob- 
struction of  its  process^  for  which  they  would  grant  an  attachment. 
1  B.  &  B.  24. 

2.  The  court  refused  to  make  a  rule  for  an  attachment  absolute  Motion  for* 
against  Jl.  fbr  the   non-production  of  indentures  according  to  their 

order,  on  his  swearing  that  he  could  not  comply  with  the  order,  not 
hsEving  the  indentures  in  his  possession,  that  he  had  never  destroyed 
them,  and  that  he  had  made  diligent  search  for  them,  and  repeatedly 
enquired  for  them,  but  could  find  no  trace  of  them.    8  Taunt.  130. 

ATTORNEY. 

1.  An  attorney  bad  sent  the  money  regularly  for  his  certificates  Admi«ioa  of. 
Q>r  three  years,  by  his  clerk,  who  misapplied  the  money,  and  failed 

to  purchase  them.  The  court,  upon  application  for  his  re-admission 
as  an  attorney,  granted  a  rule  absolute,  in  the  first  instancy  con- 
ditioned for  the  production  of  the  Attorney  General's  consent  8 
Taunt  129. 

2.  A  person  who  has  continued  to  practise  as  a  solicitor,  afler  his 
certificate  had  expired,  may,  under  circu^mstances  be  re-admitted, 
fvithout  giving  a  term's  notice.     1  B.  &  A.  1S9* 
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3.  An  agent  employed  tb  take  oiit  an  atUtfney's  abtfual  eertifioelai 
iiaving  neglected  so  to  do,  and  the  attorney  having  froa  ignorance 
of  the  fact,  continued  to  practise,  th0  court  will  only  aUow  him  te 
be  re-admitted,  upon  pajnnent  of  the  arrears  and  a  fine.  4  B*  &  A.  90. 

4.  An  Attorney  who  had  not  practised  on  his  own  acoount  sinoe 
his  last  certificate  expired,  may  be  le^admitted  withoDt  paying  a^ 
fine  or  arrears  of  duty.     2  B.  &  A»  314. 

t^rivileges  •f.  5.  An  attorney  does  not  lose  his  privilege  by  neglecting  to  renew 

his  certificate  at  the  expiration  of  his  former  certificate,  if  he  renew 
it  within  the  space  of  one  year.     6  M.  &  S.  2S1. 

6.  An  attorney  in  custody  for  debt  loses  his  privilege  and  may  he 
detained  upon  metne  process.     4  B.  &  A*  88. 

liien  of.  7.  The  plaintifiT  after  juckment  recovered  settled  the  actkm  wi& 

the  defendant,  and  employed  a  new  attorney  to  enter  up  salisAe- 
tion  on  the  record.  Held,  that  the  defendant  was  entitled  to  be  dis- 
chaiged  out  of  custody,  althou^  the  lien  of  the  plaintifi^s  i^ttocney 
on  the  costs  had  not  been  satisfied.    4  B.  &  A*  466. 

R  ]  ti     to  his       ®'  '^^^  ^^""^  cannot  order  a  solicitor's  bill  of  costs  for  business 

^^^  done  wholly  in  the  House  of  Lords  in  the  prosecution  of  an  appeal 

to  be  referred  for  taxation,  because  their  officer  has  no  means  where- 
by Jie  may  be  enabled  to  tax  such  a  bill.    4  Price,  279. 

9.  A  charge  for  preparing  an  affidavit  of  the  petitioning  creditoi's 
debt,  and  bond  to  the  chancellor,  in  order  to  obtain  a  conmussion  o^ 
(bankruptcy,  is  not  a  taxable  item  in  an  attorney's  bill  within  2  G.%, 
c.  23.  s.  23.  as  being  a  charge  at  law  or  in  equity,  the  afiyavit  not 
having  been  sworn  nor  a  commission  iasned.     3  B.  &  A.  486* 

10.  The  court  will  not  stay  the  poitea  in  the  hands  of  the  aseodate, 
for  the  purpose  of  having  an  attomejr's  bill,  on  which  an  actbn  has 
been  brought  and  a  verdict  recovered,  referred  for  taxatioD  and  to 
be  indorsed  according  to  the  aUocaiur,  where  the  juty  expressly  fiiimd 
a  "  verdict  for  the  phintifi*for  the  amount  o£  his  biUs  subject  to  Csx- 
ation."  They  dischaiged  a  rule  which  had  been  obtained  to  riiow 
cause  why  such  an  application  should  not  be  granted  with  costs. 
7  Price,  234. 

11.  More  than  one*sixth  part  of  an  attorney's  bill  havii^  been 
taken  ofi*  on  taxation,  the  defendant  presented  a  petition  to  the  vice 
chancellor  to  allow  the  costs  of  taxation ;  pending  this  proceedii^ 
the  attorney  brought  his  action  for  the  residue  of  the  bill.  Held,  thai 
the  action  was  well  brought,  the  statute  2  G.  2.  c.  23.  s.  23.  havi^ 
only  prohibited  an  action  being  brought  pending  the  reference  and 
taxation.     2  B.  &  A.  745. 

Summafy  juria-      12.  Where  the  employment  of  an  attorney  is  so  connected  with 
diction  over,      his  professional  character  as  to  afiTord  a  presumption  that  his  ea^ 

plo3rment  was  in  consequence  of  that  character,  the  court  will  inter- 
fere, in  a  summary  way,  to  compel  him  fiiithfully  to  execute  fte 
trust  reposed  in  him ;  and,  therefore,  where  an  attorney  was  em- 
ployed by  JL  to  collect  and  get  in  the  effects  due  to  bun  as  adanii- 
strator  of  another  person,  the  court  compelled  the  attorney  to  iead» 
an  account  to  the  executors  of  j9.  of  the  monies,  &c  received  by 
him,  ahhough  he  had  never  l>eeii  employed  by  A  or  his  executors 
to  conduct  any  suit  in  law  or  equity  on  his  or  their  behalf.  4  B.  ^  A. 
47.  ^ 

,  13.  The  court  in  the  exercise  of  its  summary  jurisdiction  ov^  h» 
officers,  have  authority  to  order  an  attorney  who  had  refused,  on  liia 
ground  of  misconduct,  to  take  back  an  apprentice  who  had  run 
from  his  service,  to  return  to  the  parents  of  such  apprentice  c  ^ 
Bonable  part  of  the  premium  received  with  him.    3  B.  ^  A.  297. 
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14.  Where  an  attorney  for  the  plaintiff  sufiered  the  case  to  be  LiabilitlM  of. 
€d1ed  on  without  previously  ascertaining  whether  a  material  witness, 

whom  the  plaintiff  had  undertaken  to  bring  into  court,  had  arrived ; 
in  consequence  of  which  the  plaintiff  was  nonsuited.  Held,  that  in 
an  action  against  him  for  negligence,  it  was  properly  leff  to  the  jury 
to  say  whether  he  had  used  reasonable  care  in  conducting  the  cause  ; 
and  the  jury  having  found  in  the  negative,  the  court  refused  to  dis« ' 
tuib  the  verdict.    4  B*  &  A.  202.  \ 

15.  It  is  no  objection  in  this  court  that  baii'is  put  in  by  a  different  Relatir^  ia 
derk  in  court,  without  an  order  first  obtained  for  leave  to  change  the   changing  tb« 
clerk  in  court,  or  notice  given  of  the  change  to  the  plaintiff  or  his  Attomoy. 
attorney.     As  to  the  change  of  the  attorney  (not  being  one  of  the 

four  attomiea  of  this  court,}  aembUy  the  court  does  not  take  notice  of 
the  immediate  attorney  in  the  cause^  the  proceedings  being  carried 
on  in  the  exchequer. wh<^ly  in  the  names  of  the  clerks  in  court. 
6  Price,  668. 

16.  Notice  of  bail  was  given  by  the  defendant's  attorney,  and  bail 
above  put  in  by  an  attorney  employed  by  the  bail  to  Uie  sheriff, 
without  any  order  having  been  made  to  change  the  attorney.  Held, 
that  this  was  sufficient     2  B.  &  A.  604. 

17.  A  warrant  of  attorney  to  confess  judgment  is  not  void  for  Warrant  tff« 
omitting  to  state  in  the  defeazanoe  a  collateral  security  for  the  same 

debt    2  B.  &  A.  668. 

18.  If  .4.,  under  arrest  at  the  suit  of  B.,  gives  to  C,  the  sheriff's    * 
officer,  in  whose  custody  he  is,  a  warrant  of  attorney  for  a  debt  due 
to  C,  such  wanrant  will  be  void,  if  no  attorney  be  present  at  the 
execution  of  the  part  of  A.     8  Taunt  233. 

19.  In  entering  up  judgment  on  an  old  warrant  of  attorney,  the 
4iffidavtt  may  be  properiy  entitled  in  a  cause.     1  B.  &  A.  567. 

20.  Where  an  attorney  has  been  struck  off  the  rolls  of  the  E.  B.  on  ^^  ttrikiDg  him 
a  report  of  the  master,  he  wiU,  on  motion,  be  struck  off  the  rolls  of  this  ^  ^*  ^^* 
court  unless  sufficient  cause  be  shown  to  the  contrary.  1 B.  &  B.  622« 

AtJCTlON. 

'  A  purchaser  of  an  estate  by  public  auction,  deposited  a  sum  Aactioneth 
with  the  auctioneer,  as  part  of  the  purchase  money,  until  the  vendor 
made  out  a  good  title,  according  to  the  conditions  of  sale.  No  good 
title  was  made  ;  but  the  treaty  was  kept  open  with  the  auctioneer  for 
(bur  years  from  the  time  of  the  sale,  and  no  demand  had  been  made 
on  him  for  the  i>Bpayment  of  the  deposit.  Held,  that  in  such  case  the 
auctioneer  is  not  liable  to  the  purchaser  for  interest  on  the  deposit 
money.  8  Taunton,  45. 

BAIL  IN  CIVIL  CASES. 

1.  Proceedings  on  a  bail  bond,  set  aside  on  the  ground,  that  it  Bailtotl|» 
was  given  in  a  second  action  for  the  same  cause,  though  the  first  ihsriff* 
action  was  now  pressed.     1  B.  &  B.  514. 

2.  Where  the  defendant  was  arrested  again,  afler  a  non  proSf  tha 
court  allowed  the  bail  bond  in  the  second  action  to  be  cancelled,^ 
the  plaintiff  not  showing  that  the  second  arrest  was  not  vexatious. 
1  B,  &  B.  289. 

3.  On  tlie  dissolution  of  partnership,  between  JB.  and  C. ;  C.  filed 
his  bill  in  equity  against  B.,  for  an  account ;  j9.  admitted  that  he 
owed  a  balance  to  the  house  of  B.  and  C,  and  was  made  a  defendant 
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in  the  suit  of  equity :  C.  applied  to  the  court  of  chancery  for  a  writ 
of  n6  exeat  regno  against  J3t.,  for  a  much  larger  sum  than  that  adnul* 
ted,  alleging  that  t6  be  the  balance  due  to  the  house  of  B,  and  C 
The  court  granted  the  writ  for  the  smaller  sum  only ;  and  Jl,  was  ao 
pordingly  held  to  bail  for  the  smaller  sum,  which  he  paid  into  court : 
jB.  became  bankrupt.  The  assignees  of  J9.  C.  being  one  of  themi 
tfrrested  A.  for  the  larger  sum.  This  court  refused  to  dischai^  Jl* 
out  of  custody,  on  the  ground  that  this  case  did  not  come  within  the 
^rinciplo  nana  debet  bis  vexart  pro  eadem  causa.  Taunt.  24. 

4.  A  slieriffis  not  authorized,  by  the  23d.  H.  6.  c.  10.  to  let  out  of 
custody,  on  bail,  a  defendant  taken  under  an  attachment  issuing  out 
of  courts  of  law,  for  non  pajrment  of  costs,  because  such  a  process  is 
in  the  nature  of,  and  in  efiect  an  execution,  4  Price,  23.  Kea  to  an 
action  of  debt,  on  snch  a  bail  bond,  that  it  was  given  to  the  sheiifi^ 
ander  such  cir(:umstances,  held  good  on  general  demurrer. — Ibid. 

5.  A  bailable  writ,  is  not  necessarily  a  special  writ,  within  the 
51  G.  3.  c.  124, ;  and  plea  stating,  that  plaintiffcommenced  hts  action 
by  a  bailable  writ  indorsed,  for  bail  for  60/.,  by  virtue  of  which,  de- 
fendant was  arrested,  and  that  plaintifTs  then  cause  of  action  dktnot 
amount  to  15/.,  or  to  any  sum  for  which  defendant  was  liable  to  be 
arrested,  was  held  bad  on  general  demurrer,  for  not  showing  the  writ 
to  be  a  special  writ.     1  B.  &  A.  893. 

6.  Where  plaintiff  held  defendant  to  bail,  before  the  cause  of 
action  accrued,  and  afterwards  discontinued  and  paid  costs,  and  then 
arrested  him  de  novo  for  the  same  cause  after  it  accrued,  the  couit 
discharged  defendant  on  common  bail.     5  M.  &  S.  93. 

7.  The  defendant  was  arrested  upon  acoptiu,  directed  to  the  sheiiiSf 
of  London,  which  issi^  upon  an  ofBce  copy  of  an  affidavit  of  debt, 
sworn  before  the  Filacer  for  Devon,  no  affidavit  having  being  made 
before  the  Filacer  for  London.  Held,  that  the  proceedings  were  regu- 
lar, and  the  defendant  not  entitled  to  his  discharge.     8  Taunt  S42. 

8.  An  affidavit  to  hold  to  biul,  which  states  the  defendant  is  in- 
debted to  plaintiff,  as  drawer  of  a  bill  of  exchange,  is  not  snfficieBt 
unless  it  is  also  stated  that  the  bill  is  due.     3  B,  isc  A.  495, 

9.  The  oourt  will  not  order  a  defendant,  arrested  in  trover,  to  bt 
discharged,  on  filing  common  bail,  on  a  motion  for  that  purpose, 
founded  on  an  objection  to  the  form  of  the  affidavit  on  which  the  pro- 
cess issued,  that  it  did  not  negative  a  tender,  although  the  motion  be 
made  on  an  affidavit,  stating  that  the  value  of  the  subject  matter  of 
(be  action  had  been,  in  point  of  (act,  actually  tendered  to  the 
plabtiff  before  the  writ  was  aued  out.     4  Price,  306v 

10.  An  affidavit  to  hold  to  bail,  stating  that  the  defendant  was  in- 
debted to  plaintiff,  for  goods  sold,  and  delivered  by  the  plaintiff  fer 
the  defendant,  is  insufficient,  because  it  did  not  appear  that  the  goods 
were  sold  and  delivered  to  the  defendant.     2  B.  &  A.  596. 

1 1 .  The  proceedings  in  an  action,  or  the  bail  bond  having  been  stay- 
eJ,  tlie  defendant  pleaded  to  the  original  action,  the  general  isaaeand 
subsequently  a  plea  of  bankrupt,  puis  dan^ein  continuance.  Theie 
Being  no  aflSdavit  that  the  application  to  stay  the  proceedB^  was 
made  on  Ihe  part  of  the  bail ;  the  court  now  set  aside  the  lattor  plea, 
and  restrained  the  defendant  to  his  plea  of  general  issue,  on  tfie 
ground  tiiat  when  the  proceedings  were  stay^  in  the  action  en  the 
bail  bond,  it  was  intended  thni  the  defendant  should  only  qaeaAam 
Ae  validity  of  the  original  debt     4  B.  &  A.  249. 

12*  The  bail  to  the  sheriff^  are  discharged  by  the  defendtmls  giriii^ 
a  cognovit  for  payment  of  debt  and  costs.  4  B.  &  A.  91, 
13.  Where  an  assignment  of  the  bul  bond  be  taken  after  bail  ^bav« 
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kave  been  put  io,  but  not  perfected^  and  the  plaintiff's  clerk  in  cetni^ 
bas  consented  tp  an  order  for  staying  proceediDgs  on  the  bail  bona, 
on  payoMBt  of  costs,  be  is  not  entitled  to  haye  the  security  of  the  bail 
bondy  because  he  has  waived  the  nght  which  arises  from  havmg  lost 
a  tr^l  by  his  own  conduct.    7  Price,  535. 

14.  Bail  having  been  but  in  and  justified,  the  defendant  pending  a 
rule  inm,  for  setting  aside  the  allowance  of  such  bail  was  rendered ; 
the  nile  *imi  being  afterwards  made  absolute,  an  assignment  of  the 
bail  bond  was  taken.  Held,  that  such  assignment  was  regular,  the 
render  under  such  circumstances  being  insufficient.     2  B.  &  A.  768. 

15«  Bail  bond  stands  as  a  security,  where  a  trial  has  been  lost, 
notwithstanding  the  bail  have  rendered  the  principal,  2  B^  &  A.  585. 

16.  7hejassignee  of  a  bail  bond,  without  a^y  sufficient  reason  for 
so  doing,  brought  separate  actions  against  each  of  the  bail ;  the  court, 
upon  payment  of  the  costs  of  one  action,  only  stayed  the  proceedings 
in  all,  dissentiente,  Abbott,  C.  J.  2  B.  &  A.  598» 

17.  A  sheriff  is  bound  to  let  his  prisoner  arrested,  upon  mesne  pro- 
cess at  large,  upon  reasonable  sureties,  and  a  bond  with  five  suretieS| 
three  of  whom  are  respectively  worth  more  than  the  penalty  of  the 
bond,  is  sufficient,  though  the  other  two  are  worth  less  than  the 
penalty.     5  M.  &  S.  223. 

18.  The  court  refused,  on  motion,  to  assimilate  the  practice  of  the  ^^^^  ^^  the  acr 
court  of  C.  B.,  to  that  of  the  court  of  ]^.  B.,  in  proceedings  against  ^^^^' 

bail.     1  B.  &  B.  490.  I 

19.  After  bail  put  in  and  justified,  and  a  subsequent  demand  of 
plea,  and  time  allowed  for  pleading,  it  is  too  UUe  to  move  to  enter  an 
exanerehir  on  the  bail  piece,  on  the  ground,  that  the  plaintiff  has  not 
declared  on  the  cause  of  action,  which  he  swore  toii^  his  affidavit  to 
hold  the  defendant  to  bail.     1  B.  &  B.  48. 

20.  A  capias  quftre  elausupifregity  issued  against  Ji.  and  B,  with 
an  aceUam  in  debt,  upon  which  A.  was  arrested,  a  special  original 
debt,  a  capias  alias,  and  plurie^j  and  writs  of  exigent,  issued  against 
both,  and  B.  was  outlawed  on  the  23d  of  October ,  aft^r  which  a  de- 
clamtion  in  debt  on  the  original,  was  delivered  against  Ji,  only  etir 
titled  of  TnrUiy  temv  Held,  that  the  bail  were  not  entitled  to  be 
discharged  on  a  motion  for  that  purpose,  upon  the  ground  of  a 
variance,  between  the  declaration  and  the  process,  upon  which  the 
defendant  was  arrested.    8  Tfiunt.  304. 

21.  In  an  action  on  a  recognizance  of  bail,  taken  before  a  commis? 
aioner,  in  the  coimtry  :  the  venue  was  Iftid  in  Middlesex ;  and  the  de- 
claration stated,  that  the  defendant  of  Ji,  in  the  county  of  B.,  came 
bdbre  C,  then  and  there  being  a  commissioners,  4r<^^  for  B.  and 
then  and  there  before  such  commissioner,  became  bail.  Held, 
that  this  was  a  su£^cient  averment,  that  bail  was  taken  in  B.^ 
so  as  to  give  C.  authority  to  take  it :  that  such  averment  be^ng  made 
without  a  venue ;  yet  the  county  in  the  margin,  without  help,  and 
that  the  action  might  be  well  brou^t,  in  Middlesexy  where  the  recog- 
nizance was  filed.     8  Taunt.  171. 

22.  Smhle,  that  the  court  will  oerroit  bail  to  justify,  as  tenant  by 
the  curtesy  of  lands  m  the  Isle  of  Man,  without  affidavit,  or  other 
evidence,  thi^t  the  law  of  tenancy  by  curtesy,  prevails  there.  8  Taunt. 
14S. 

28.  Bail  permitted  to  justify  at  the  rising  of  the  court,  the  last  day 
of  the  term.  8  Taunt.  56.  .  .        .  ^ 

24.  A,  sued  out  a  cat.  sat  against  B.,  who,  having  put  m  bail,  bcr 
came  bankrupt,  and  obtained  his  certificate  ;  A,  in  about  two  months 
afterwards,  signed  an  agreement  to  accept  a  composition  from  B,^ 
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provided  aQ  his  creditors  would  accept  the  aame :  a  few  days  after  die 
signature  of  the  agreement  by  A.,  execution  was  levied  by  him  on 
£.'s  bail.  Held,  that  the  cat.  sat.  against  the  principal,  and  all  the 
proceedings  against  the  bail,  must  be  set  aside ;  but  thai,  as  the  bail 
had  so  long  delayed  their  application,  they  Could  only  be  relieved  09 
payment  of  costs.     8  Taunt.  28. 

25.  An  idias  scire  facias  issued  against  bail,  must  be  left  at  the 
sheriff's  office,  four  days,  exclusive  both  of  the  day  of  lodging  it  and 
the  day  of  the  return.     4  B.  4*  A.  537. 

26.  A  member  of  parliament  had  given  a  Inmd,  with  two  sureties^ 
and  conditioned  for  the  payment  of  the  sum  to  be  recovered  in  the 
action,  pursuant  to  4  G.  3.  c  33.,  and  before ^rial  became  banknipt, 
the  court  revised  to  order  the  bond  to  be  cancelled.     3  B.  4vA.  273. 

27.  A  defendant  usually  residing  in  the  country,  anested  in 
London,  in  a  town  cause,  may  justify  bail  by  aflSdavit.     6  Piice,  13- 

28.  A  commission  (appointed  by  the  4th  and  5th  W.  4*  ^»  ^  ^^ 
bound,  by  the  letter  of  that  act,  to  take  no  more  than  2s.  for  takiqg 
bail,  if  he  have  been  put  to  expense  by  travelling,  or  has  taken  ex- 
traordinary trouble  at  the  instance  of  the  parties,  to  efibct  the  teking 

'  of  the  recognizances,  or  where  there  are  no  circumstances  in  the 
case  which  afford  reasonable  ground  for  a  further  charge.  And  when 
more  had  been  received  by  him,  by  the  voluntary  payment  of  the  bail, 
a  rule  obtained,  calling  on  him,  to  show  cause  why  he  should  not  re- 
fund the  extra  money,  discharged  with  costs.  In  cases  where  audi 
an  application  would  be  entertained,  it  must  be  made  by  the  pai^ 
*    who  has  paid  the  money.     5  Price,  2. 

'  29.  An  mtervening'  Sundtsy  is  not  to  be  reckoned  as  one  of  the  four 
AajB  during  which  a  ca,  so.  must  lie  in  ihe  sheriff's  office  to  chfiiga 
the  bail.  1  B.  ^  A.  528. 

30.  Where  the  defendant  in  an  action,  has  become  bankrupt,  and 
obtained  his  certi^ate;  after  which  proceediuj^s  are  taken  against  the 
ball,  the  court  will,  on  motion,  relieve  them.,  and  will  not  diraci  an 
issue  to  try  the  fact,  of  the  bankrupt's  being  a  trader,  the  certificate 
by  the  5  G.  2.  c.  30.  s.  7.  and  13.,  being  made  sufficient  evidence  of . 
the  trading,  ^c.j  1  B,  ^  A,  332.  But  not  exonsretur  having  been 
entered  on  the  bail  piece ;  such  relief  was  granted  only  on  paymento 
of  costd.  ib. 

31.  The  defendant  having  put  in  and  perfected  bail,  aca.  ««.  was 
lodged  and  returned  i%on  est  inventus,  and  proceedings  beixig  bad 
against  the  bail,  they  rendered  the  principal  in  time,  the  defeodaat 
was  then  bailed  again,  and  discharged.  Held,  that  proceedings  ooold 
not  be  held  against  the  last  bail,  without  taldng  out  a  fresh  ea.  as. 
IB.  4r  A.  212, 

32.  In  order  to  found  proceedings  against  the  bail  in  the  action, 
the  ca,  sa.  must  be  entered  in  the  book  at  the  sheriff's  office,  kept 
there  for  that  purpose.    5  M.  ^  S.  323. 

BAIL  IN  CRIMINAL  CASES. 

Where  given.  I.  Wher<3  the  court  think  that  a  prisoner  ought  to  be  bailed  for 

felony,  if  he  be  enfi)led  to  defray  the  expense  of  being  brought  to 
Wesivfiinsitir  for  that  purpose,  (hey  will  grtint  a  nde  to  show  cause  why 
ho  should  not  b&  bailed  by  a  magistrate,  in  the  county,  with  a 
certiorari  to  return  the  depositions  before  them.     1  B.  ^  A.  209. 
2.  *A.  seqds  his  horse  for  the  night  (.0  B.,  who  turns  it  qut  after 
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dark  into  his  pasture-field  adjotning  to,  and  separated  from  a  field  of 
C,  by  a  fence  which  C  was  boui^d  to  repair :  the  horse,  from  the  bad 
state  of  the  fence,  fidls  from  one  field  into  the  other,  and  is  killed. 
Held,  that  B.j  though '  a  gratuitous  bailee,  might  maintain  an  action 
against  C,  and  recover  the  value  of  the  horse.     1  B.  &.  A.  59. 

3.  Goods  pledged  (expressly)  to  secure  by  the  produce  of  the  sale 
acceptors,  who  have  taken  up  and  paid  bills  drawn  on  them  by  the 
owner,  are  released  from  further  charge,  as  to  other  bills  so  taken  up, 
and  paid  subsequently,  if  the  amount  of  the  original  sum  paid  on  ac- 
count of  the  owner,  have  been  repaid  to  them  without  resorting  to  a 
sale  ;  and  if,  while  the  goods  remain  in  the  possession  of  the  accept^ 
ors,  the  owner  become  insolvent,  aiid  has  committed  acts  of  bank- 
ruptcy beibre  the  original  pledge  be  entirely  redeemed  by  re-pay- 
ment of  the  money  secured  by  it;  other  advances  be  then  made  to 
him,  by  them,  it  is  not  a  case  of  mutual  credit,  within  the  5  G.  2. 
c.  30.  8,  26.  and  the  assignees  of  the  bankrupt  may  recover  the  goods 
in  trover  ;  but  theassignees  under  such  T^ircumstances,  having  elect- 
ed to  bring  trover,  cannot  afterwards  sue  the  defendant,  to  recover 
back  the  original  sum  for  which  the  goods  had  been  in  the  first  in- 
stance pledged,  although  paid  to  them  afler  the  depositor  had  be- 
come bankrupt.     5  Price,  693, 


BANKRUPT. 

1.  A  person  hvin^  in  the  hie  of  Marij  coming  from  time  to  time  Who  ar«  liaMe- 
to  England^  and  buying  goods  which  are  afterwards  sold  in  the  lah  ^^  become. 

of  Many  is  a  trader,  against  whom  a  commission  of  bankrupt  may 
issue  in  England^  although  he  in  fact  never  sold  any  goods  in  Eng- 
hmOt    4B.  &A.418. 

2.  In  order  to  constitute  a  party  a  trader  within  the  meaning  of  the 
bankrupt  laws,  it  is  sufficient  that  he  acknowledged  himself  to  have 
been  in  partnership  with  one  who  was  a  trader ;  and  is  proved  to  have 
given  direiCtions  in  the  concern ;  though  no  act  of  buying  or  selling 
during  the  time  of  the  partnership  can  be  established  in  evidence. 
1  B.  &  B  9. 

3.  A  fiBudulent  conveyance  made  voluntarily  by  a  tmder  in  order  xtA  of  bank- 
to  give  a  preference  to  particular  persons,  to  the  prejudice  of  his  ruptcy. 
general  creditors^  is  an  act  of  bankruptcy,  although  the  bankrupt 
subsequently  continued  to  carry  on  his  tmde  for  three  years,  at  the 

end  of  which  time  a  commission  issued.     4  B.  &  A.  382. 

4.  The  transfer  of  a  trader's  property  under  circumstances  similar 
to  those  stated  in  the  case  of  Bemeyy.  Davison,  is  no  act  of  bank- 
ruptcy, notwithstanding  a  difierence  from  that  case  in  the  following 
particulars  ;  no  mention  of  the  trader's  personal  property ;  no  state- 
ment that  the  trustees  to  the  transfer  were  not  creditors  of  the  trader ; 
no  mention  of  the  trader's  motive,  no  mention  of  the  abstract  of  the 
unexecuted  deed  furnished  to  the  purchasers  ;  an  additional  state- 
ment that  on  or  about  the  time  of  the  execution  ^  the  transfer,  the 
trader  was  insolvent,  and  stopped  payment.     1  B.  &  B.  482. 

6.  TVhere  Jl,  having  drawn  a  bill  of  exchange  for  148/.  in  favour  Petitioning  tr^^ 
of  £•)  to  whom  he  was  previously  indebted  in  that  amount,  committed  ^^^^* 
an  act  of  baildcruptcy  "before  either  the  bfll  was  due  or  had  been  pre- 
sented for  acceptance.  Held,  that, such  bill  of  exchangi^  Was  a  good 
petitioning  creditor's'  debt,  although  it  appeared  that  subsequently  to 
the  commission,  the  bill  h%d  been  duly  presented  and  paid  by  the  ac- 
ceptors..  4  B.  &  A.  $7.  . 
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9^  A  eraditor  being  ignonitit  tbatanact  ofbtabropt^bad  Imb 
(^mmitted  bv  his  ^wbtor,  executed  a  composition  deed  for  (be 
amount  of  his  debti  and  received  a  dividend  under  it  HeM,  that 
be  might,  notwithstancUng,  become  a  petitioning  creditOTi  in  respect 
of  the  <»riginal  debt.     5  M.  &  S.  161. 

7.  Interest  accruing  before  the  act  of  bankn^tcy  cannot  be  added 
to  the  principal  sum  due  on  a  bill  of  exchange  so  as  to  constitute  t 
good  petitiomng  creditor's  debt,  unless  interest  be  speciallj  made 
payable  on  the  face  of  the  bill.    2  B.  &  A.  805. 

8.  A  creditor  of  an  insolvent  trader  may,  after  the  debtor's  dis* 
charge  under  the  53  6.  3.  c.  102,  take  out  a  commission  of  baiik« 
ruptcy  against  him,  and  his  deht,  ahhough  included  in  the*  insolvent 
schedule,  will  be  a  sufficient  petitioning  creditctf's  debt  at  law  to  sup* 
port  the  commission.  .  4  B.  &  A.  256. 

Wbut  passes  9.  An  exchequer  bill,  the  blank  in  which  was  not  filled  op,  having 

tmdor  the  com-  been  placed  for  sale  in  the  hands  of  Jl.,  he,  instead  of  selling  it,  d^ 
mission.  posited  it  at  his  banker's,  who  made  him  advances  to  the  amount  of 

*  its  value ;  A.  i|flerwards  becoming  bankrupt  it  was  held  by  tfarM 

justices,  Bayley  J*  dissentiente,  that  the  owner  of  the  exchequer  bill 
^uld  net  maintain  trover  against  the  bankers,  the  property  in  mA 
an  exchequer  bill,  like  bank  notes  and  biU?  of  exchiuige,  indiMsed  u^ 
blank,  passing  by  delivery.     4  B.  &  A.  1. 

10.  The  bankrupt  assigned  a  policy  of  assurance  to  the  defendant, 
the  company,  however,  considering  it  invalid,  paid  the  defendant  half 
of  the  sum  insured,  as  a  gratuity  on  his  giving  up  the  policy.  In  an 
action  of  trover  by  the  assignee  of  the  bankrupt  tci  recover  the  valoe 
of  the  policy.  Held,  that  the  value  of  the  parchment  only,  and  na( 
the  sum  gratuitously  paid,  was  recoverable.     8  Taunt.  264. 

11.  Certain  policies  of  insurance  belonging  to  Jl.^  had  been  depos- 
ited by  him  as  a  security  for  a  debt  of  800/.,  at  a  banker's.  B.,  who 
was  acquainted  with  these  circumstances,  afterwards  at  the  de^rs  of 
Ji.f  expressly  undertook  to  take  the  policies  and  to  settle  Mrith  H,  W. 
and  to  pay  in  the  amount  which  he  might  receive  at  the  bankeiB,  to 
t^.'s  account  there.  Upon  this  undertaking,  the  policies  were  givea 
to  him  and  upon  them  he  received  the  sum  of  949/.,  A*  havii^  be» 
come  bankrupt,  and  being  then  indebted  to  j9.  in  a  larger  sam^  the 
latter  refused  to  pay  over  the  money  so  received.  Held,  that  the 
assignee  of  .^.  could  not  (even  with  the  assent  of  the  baidrar)  mini- 
tain  any  action  against  £.  for  the  breach  of  his  undeitakng. 
3  B.  &  A.  697. 

12.  The  statute  26  6.  3.  c.  60.,  and  34  O.  3  c.  68.  do  not  emne 
toprevenCthe  operation  of  the  statute  21  Jac.  1.  c>  19.  s.  11.  xtpai\ 
British  registered  ships;  therefore,  where  C.  being  owner  of  a  sb^ 
conveyed  the  same  to  S.,  but  by  the  consent  of  5.  continued  to  have 
the  order  and  disposition  until  he  became  bankrupt  Held,  tii^tfae 
property  passed  to  the  assignees  of  C  though  the  transfer  was  eon* 
plete  under  the  register  acts.     5  M.  &  S.  228. 

18*  The  21  Jao.  1.  c.  19.  s.  1 1.  is  not  repealed  as  to  shippnigk^ 
the  ship  register  acts,  and  therefore  when  A,^  the  owner  of  a  ahip^ 
duly  assigned  his  interest  in  it  to  J9.,  and  B,  became  the  r^gistend 
owner,  but  by  bis  permission,  <A.  continued  to  have  die  saoM  in  Us 
pessessioB,  order,  and  disposition  until  he  became  bankrupt.  HeU, 
that  theproperty  in  the  ship  passed  to  j9,'s  assignees  under  die  sta- 
tute of  James.    2  B.  &  A.  193. 

14.  Goods  were  sent  fh>m  J,  G.  in  LondanpioM,  at  Sundnrhmit 
accompw^ed  with  a  letter  expressing  a  hope  that  some  <rf'tlie 
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would  be  approved  of^  and  desiring  to  have  those  articles  which  were 
not  approved  of  returned  as  speedily  as  possible.  The  letter  con- 
tained an  invoice  headed  **  Mr.  M.  bought  of  J.  G."  wherein  the 
prices  of  the  articles  were  set  down,  but  not  carried  out>  on  the 
evening  of  the  day  of  the  arrival  of  this  letter,  and  thesegoods 
at  Sunderkmd  the  effects  of  M.  were  seized  undei"  9l  jL  fa. ; 
and  on  the  following  niomin|^  this  shop  was  shut  by  the  Sheriff,  and 
never  re-opened.  In  an  action  of  trover  for  these  goods  brought  by 
J.  (?.  against  the  assignees  of  M.^  who  had  been  made  bazwrupt 
Held,  £at  the  goods  did  not  pass  to  the  assignees  under  the  statute 
2lJac.  1.  c.  19.  s.  11.    8  Taunt  76. 

15.  Where  the  question  was  whether  a  bankrupt  had  possession  of 
a  stock  of  bark  as  reputed  owner.  Held,  that  evidence  of  his  being 
reputed  the  owner  of  it  was  properly  admitted,  facts  having  been 
proved,  which  amounted  to  a  disposition  of  the  property  by  him  as 
owner.     1  B.  &  B.  269. 

16.  A,  and  B,  owners  of  a  ship,  executed  an  absolute  bill  of  sale  to 
€•  and  D,  for  a  noininal  consideration ;  there  was  a  parol  agreement 
between  them  that  C.  and  D.  should  accept  bills  for  die  acconmioda- 
tion  oiA,  and  B, ;  that  the  ship  should  be  a  security  to  C  and  J>.for 
any  advances  they  should  make  en  such  acceptances,  and  that  until 
default  made  b^  jSL  and  B,  in  providing  for  the  acceptances,  the  ship 
should  remain  m  theu*  possession  and  management.  The  ship  was 
registered  in  the  names  of  C.  an(d  D*  but  A.  and  B,  remained  in  pos- 
session and  management  of  her,  appeared  to  the  world  as  owners,  and 
obtained  credit  from  appearing  so.  Before  default  made  by  A.  and 
B.  in  providing  for  the  acceptances,  C  and  1>.  became  bankrupts, 
ftnd  their  assignees  immediately  seized  and  sold  the  ship.  A.  and  B. 
afterwards  became  bankrupts.  Held,  that  trover  for  the  ship  could 
not  be  maintained  by  their  assignees,  against  the  assignees  of  C. 
and  !>.,  for  the  parol  agreement  could  not  be  set  up  against  the  bill 
of  sale,  and  the  case  did  not  come  within  the  statute  of  James,  the 
ship  having  been  seized  by  the  defendants  before  Uie  bankruptcy  of 
A,  and  B,  ;  and  though  the  bill  of  sale,  unaccompanied  by  posses" 
sion,  might  be  void  as  against  creditors,  it  was  binding  upon  A,  and 
A  and  their  assignees.     2  B.  &  A.  134. 

17  A  trader  being  seized  of  an  estate  for  life,  with  the  general 
power  of  appointment,  with  remainder  in  default  of  appointment  to 
himself  in  fee,  afler  having  committed  an  act  of  bankruptcy,  ^upon 
which  he  was  afterwards  declared  a  bankrupt,  executes  his  appoint* 
ment  in  favour  of  an  appointee.  Held,  that  all  his  interest  having 
passed  te  the  assignees  by  the  assignment,  that  such  appointment 
was  void,  and  therefore  that  his  assignee  under  the  commission 
had  a  sufficient  legal  estate  to  maintain  an  ejectment    2  B.  fc  A« 

IS.  The  defendants  being  unable  to  procure  psymsnt  for  barley  fraotactioat 
which  they  bad  sold,  and  suspecting  the  vendee  to  be  in  bad  circum-  by,  with,  a  ad 
stances,  repurchased  the  barley  by  a  tiurd  person  and  in  his  name,  a  againtt,  wbeo] 
short  time  before  the  bankruptcy  of  the  vendee,  who  was  not  privy  to  protected  or 
the    contrivance  of  the  defendants.     Held,  that  this  was  no  fnud      ' 
vrithin  the  bankrupt  laws.     1  B.  &  B.  390. 

19.  Act  of  bankruptcy  by  lying  two  months  in  prison  ;  during  the 
imprisonment  A,  advanced  to  the  bankrupt  money,  for  the  purpose 
of  settling  with  hb  creditors  ;  the  purpose  failing,  a  part  of  the  mo« 
ney  was  repaid  to  j9.  by  the  bankrupt  Held,  that  this  repayment 
was  protected,  and  that  the  assignees  could  notreqover  the  money 
prepaid.    2B.&A.  688. 
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26.  The  isSoiDg  of  a  commission  of  bfitokruptcy  is  not  of  itodf 
I  sufficient  Dolice  to  all  the  world,  of  a  prior  act  of  bankruptcy  having 

'  been  committed,  and  therefore  if  a  payment  be  made  of  a  debt  to  a 

bankruptaftertheissuingof  such  commission,  but  before  the  party 
paying  has  any  actual  knowledge  of  the  bankruptcy,  such  paymeat 
will  bd  protected  within  1  Jac.  1.  c.  15.  s  14.     4  B.  &  A.  623. 

21.  The  acceptor  of  a  bill  of  exchange  which  is  drawn  and  ac- 
cepted, after  the  issuing  of  a  commission  of  bankrupt,  but  before  the 
J  commission  is  opened  or  appears  in  the  gazette,  is  not  protected  by 

the  statute  1  James  1.,  although  he  has  not  any  knowledge  of  bank- 
ruptcy or  of  the  issuing  of  the  commission,  and  pays  the  bill  to  a  bana 
•  jWc  holder  ;  for  the  statutes  46  G.  3.  declare  the  issuing  of  the  com- 

mission to  be  sufficient  notice  of  a  prior  act  of  bankruptcy.     8  Taoat. 

165. 
Uelativo  to  the      22»  A  testator  having  a  son  and  daughter,  and  the  latter  bavins 
assignment        several  children,  devised  to  his  flon  fV,  F.  in  fee,  and  if  he  should 

have  no  children,  child,  or  issue,  the  said  estate  was,  on  the  decease 
of  W.  F.  to  become  the  property  of  the  heir  at  law,  subject  to  such 
legacies  as  W.  F.  might  leave  to  the  younger  branches  of  the  fiimfly. 
Held,  that  W,  F.  took  under  this  will,  an  estate  in  fee,  with  an  exe- 
cutory devise  over  to  the  person,  who,  on  the  happening  of  the  eirMt, 
contemplated  by  the  will,  should  become  the  heir  at  law  of  the  tes- 
tator.    3  B-  4-  A.  646. 

23.  A  joint  commission  of  bankruptcy  having  issued  against  the 

tenant  for  life,  and  the  tenant  in  tail.     Held,  that  the  assignees  by 

the  baigain  and.sale,  only  took  an  estate  for  life  in  the  premises,  and 

a  base  fee  on  the  remainder.     3  B.  4*  A*  557.  , 

Relative  to  the      24.  A  release  of  an  under  tenant,  by  the  assignees  of  a  bankrupff 

assignees,  ^^^  jiq^  amount  to  an  acceptance  by  them  of  the  original  lessee. 

8  Taunt.  325. 

25.  When  the  assignees  of  a  bankrupt  enter  upon  and  take  posses- 
sion of  his  leasehold  property,  they  become  chaigeable  with  the  cove- 
nants in  the  lease,  although  the  bankrupt's  effects  were  upon  those 
premises,  and  the  assignees  delivered  up  the  keys  immediately  after 
the  effects  were  sold.     1  B.  4-  A.  303. 

26.  A.  and  8.  being  assignees  under  one  commission  of  Bttik« 
ruptcy,  and  C*  being  assignee  under  two  other  commissions,  cannot 
sue  jointly,  but  the  declaration  should  stato  what  their  respective  ior 
terests  are.     8  Taunt.  134. 

27.  t^.  and  B.  were  partners.  A.  committed  an  act  of  bankn^ti^, 
and  afterwards,  but  before  the  bankruptcy  of  i?.,  the  sheriff"  seoed 
goods  which  had  belonged  to  •^.  and  i9.,  under  an  execution  against 
them.  Held,  that  the  assignees  of  •^^  and  Bs  under  a  joint  commis- 
sion could  not,  suing  as  such,  recover  «/^.'s  share  of  the  property 
Aerein.    8  Taunt.  200. 

28.  Counts  for  money  lent,  and  for  money  paid  by  the  plaiotiff' 
as  assignee  of  a  bankrupt,  were  joined  with  counts  for  money  had 
and  received  to  plaintiff^s  use,  and  upon  an  account  stated  with  liin 
as  assignee.  Held,  upon  error  after  verdict,  that  these  counts  wece 
well  joined.     5  M.  4*  S.  294. 

29.  The  defendant  (in  an  action  at  the  suit  of  the  assignee  of  a 
bankrupt)  had  attended  a  meeting  of  the  commissioners,  and  exhibited 
the  account  between  him  and  the  bankrupt,  and  afterwards  madea  p«it 
payment  to  the  plaintiti'  on  that  account.  Held,  in  an  action  for  the 
balance  remcuning  due,  that  this  was  prima  fade  evidence  as  against 
the  defendant,  that  the  plaintiff*  was  assignee^  and  that  it  was  aoC 
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'  necessaiy  to  procliiice  the  proceedings  under  the  commission,  the  de- 
fendant not  having  given  notice  of  his  intention  to  dispute  the  bank- 
niptcy.     1  B.  &  A.  677. 

80.  A  defendant  against  whom  in  an  action  for  damages  on  a  tort,  Relative  to  (he 
a  verdict  has  been  taken,  subject  to  tlie  award  of  an  arbitrator  held  Creditor, 
to  be  discharged  from  the  debt  by  his  certificate,  obtained  before  the 
entering  up  of  judgment  where  he  bad  become  bankrupt  between  the 
verdict  and  the  making  of  the  award,  luid  that  execution  could  not 
be  sued  out  on  the  judgment ;  because  the  plaintiff  might  have  proved 
the  damages  recovered  under  the  commission,  by  production  of  the 
record.  7  Price,  209.  A  surety  under  an  annuity  deed  is  not  en- 
titled under  49  G.  3.  c.  121.  s*  8.,  to  prove  the  value  of  the  annuity 
as  a  debt  under  the  commission,  and  therefore  where  such  a  surety 
had  redeemed  the  annuity  subsequently  to  the  bankruptcy,  it  was 
hdd  that  he  was  entitled  to  maintain  an  action  for  the  value 
against  the  bankrupt  who  had  obtained  his  certificate,  and  thai, 
although  the  grantee  had  proved  under  the  17th  section.  3  B.  &  A« 
186. 

31.  A  covenant  in  an  indenture  made  between  A,  and  B,  (assigning 
to  A,  4350/.  payable  under  articles  of  agreement  by  /.  S,  to  B,  by  in- 
stalments), that  in  case  the  said  sum,  or  any  instalment  thereof  should 
not  be  paid  to  A,  at  the  times,  and  in  the  manner  provided  for  by  the 
articles,  B,  would,  upon  demand,  pay  to  A.  the  siud  sum,  or  so  much 
thereof,  as  should  not  be  paid  at  the  times,  &c.,  was.  held,  not  to  bo 
discharged  by  the  bankrupStcy  of  A,  as  to  any  instalments  accruing 
due  afler  the  bankruptcy  ;  this  not  being  a  matter  proveable  under 
the  commission  either  by  statute  9.  or  17.  of  49  G«  3.  c.  121. 
5  M.  ^  S.  21. 

32.  One  of  two  assignees  of  a  lease  gave  a  bond  to  the  lessee,  by 
whom  the  assignment  was  made  conditioned  for  the  payment  of  the 
rent  to  the  lessor,  and  the  perfermanee  of  the  other  covenants  in  the 
lease,  and  for  indemnifying  the  lessee  against  the  nonperformance  of 
the  covenants  ;  both  the  assignees  of  the  lease  having  become  bank' 
rupt,  and  the  bond  havmg  been  forfeited  before  fiie  bankruptcy. 
Held,  that  the  lessee  could  not  prove  in  respect  of  the  penalty 
under  the  commission,  the  bond  being  incapable  of  valuation.  Held, 
also,  that  he  could  not  prove  for  the  damages  which  had  accrued 
previous  to  the  bankruptcy,  not  having  paid  them  to  the  lessor. 
Held,  also,  that  the  49  G.  3.  c.  121.  s.  19.  applies  only  to  cases  be- 
tween the  lessor  and  lessee,  or  assignee  of  the  lease,  and  not  to 
cases  between  the  lessee  and  the  assignee  of  the  lease.  3B.  (k  A.  521. 

33.  A  bond  was  conditioned  for  the  payment  of  a  sum  of  money 
to  executors  of  the  obligor,  and  of  the  interest  during  his  life,  pay- 
able on  certain  days  within  twenty  days  afler  demand ;  the  obligee 
became  bankrupt,  and  interest  was  then  due,  but  no  demand  had 
been  made.  Held,  there  having  been  no  forfeiture,  that  the  bond 
did  not  constitute  a  debt  proveable  under  the  commission.  Held« 
secondly,  that  it  was  not  proveable  as  an  Admiralty  bond,  within  th^  « 
meaning  of  49  G.  3.  c.  121.  s.  17.     2  B.  &  A.  802. 

34.  Bail  above  are  not  sureties  or  persons  liable  for  the  debt  <^  a 
bankrupt  within  49  G.  3.  c.  121.  s.  9.     4  B.  &  A.  493. 

.36.  A,  drew  a  billon  B.  for  400/.,  which  B.,  who  was  not  then 
indebted  to  v?.,  accepted  ;  B.  afterwards  became  indebted  to  A.  in 
236/.  1  Is,  8d.,  and  thendrew  on  him  for  163/.  89.  9i.,  tlie  balance  of 
the  400/.,  and  his  last  bill  was  sold  to  C.  for  its  full  value,  to  be  paid 
for  on  a  certain  day  ;  on  that  day  B,  committed  an  act  of  bankruptcy, 
Vol.  VII.  88 
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fftici  reqticeied   C,  to  keep  the  bUl  at  the  diflposal  of  .d,  till  i?. 

paid  the  bill  for  406/.,  as  h0  was  not  entiUed  to  the  money  until  the 

bill  for  400/.  was  paid.     Three  days  after  the  bankruptcy»  -fl.,  ignt- 

nint  of  that  fact,  accepted  the  bill,  and  afterwards  paid  the  money 

io  (7.,   on  an  agreement  that  he  should  assist  aay  claim  of  the  ai^ 

signees.     The  bill  for  4001.  nt  this  time  remained  over,   doe  and 

unpaid,  in  the  hands  of  .^.^  and  B.  was  indebted  to  htm  in  more  than 

the  amount  of  the  bill  in  question.     Held,  that  the  assignees  of  B. 

could  not  recover  against  C,  he  being  in  the  same  situatioa  as  A,^ 

who  had  a  larger  claim  against  the  estate  of  B,^  this  being  considered 

case  of  mutual  credit  between  JL  and  the  bankrupts.     8  Taunt  156. 

86.  A  sale  of  the  property  of  a  bankrupt,  afler  an  act  of  bai^- 

niptcy,  but  more  than  two  months  before  the  commidsion  issued,  is, 

since  the  46  G.  3.  c.  101.  s.   1.,  a  sale  by  the  banknipt,  and  not  by 

the  assignee :  and  a  creditor  of  the  benknipt  having  fcNdcome  a  por- 

ehaser,  was  holden  (in  an  action  brought  by  the  assignee  for  tibe 

vahie  of  the  goods)  to  bo  entitled  to  set  off  against  such  a  claim  the 

debt  due  to  him  from  the  bankrupt,  this  constituting  a  mutual  credit 

between  the  bankrupt  and  such  creditor^  within  the  meaning  of  the 

46  G.  3.  c.  101.  s.  3.     1  B.  &  A.  471. 

37.  «id.,  previous  to  his  bankruptcy,  deposited  a  bill  of  ezdiange 
with  B.<,  for  the  specific  puipose  of  raising,  mone^  thereon,  and  B, 
advanced  money  on  the  bill.  Held,  that  the  assignees  of  J9L.  were 
entitled  to  recover  from  B.  the  amount  of  the  bUl  in  an  action  of 
trover,  they  having  tendered  to  B.  the  money  advanced  by  hia, 
though  a  general  balance  remained  due  from  the  bankrupt  to  ^« ; 
and  that  t&  did  not  form  a  case  of  mutufd  credit  within  the  statute 
5  G.  2.  c.  30.     8  Taunt.  21. 

38.  Two  parcels  of  goods  were  sold  at  different  times,  and  pud 
for  by  bills  ;  the  vendee  afterwards  becoming  bankrupt,  Ihe  vendors 
proved  under  the  commission  for  the  amount  of  the  first  parcel,  they 
then  holding  the  b^  given  in  payment  for  the  same  ;  the  bfll  fi>r  the 
ether  parcel  having  been  negociated  by  them>  prior  to  tiie  bankiuplcy, 
and  being  then  outstanding,  was  aflerwards  dishonoured.  Held, 
that  the  vendors  were  not  precluded  by  the  statute  49  G.  3.  c  121. 
s*  14.  from  suing  the  bankrupt  for  the  amount  of  the  last  parcel  of 
goods.     1  B.  4-  A.  121. 

Retfttivtt  to  the     ^^-  ^  bankrupt  having  obtained  his  certtficatd  under  a  joint  ooah 
eottnniflrioki*        mission  issued  against  bun  and  others,  is  not  estopped,  when  suing  a 

stranger  in  trover,  from  controverting  ^e  validity  of  Uie  coninus8ioa« 
or  from  taking  advantage  of  its  iUe^dity,  as  against  such:  a  strai^iery 
between  whom  and  the  plaintiff  there  is  no  reciprocity.  4  Price,  240. 

40.  A  prior  commission  of  bankrupt,  which  has  never  been  aded 
upon  or  superseded,  not  being  in  legal  operation,  does  not  iavaUdata 
a  subsequent  commBsion,  where  such  prior  commissiott  was  pro* 
duced  for  tlie  purpose  of  proving  notice  of  an  act  of  bankniptcy. 
Held,  that  it  was  not  necessary  to  show  that  nothing  had  bee&  doafr 
under  it  ?  it  is  for  the  party  raising  the  objection  to  prove  the  prior 
eommission  to  be  in  legal  opelration.     8  Taunt.  176. 

41.  QtMsre,  whether  a  joint  commission  sued  oat  against  tivcff 
persons,  pending  two  previous  separate  coumussions  i^ainsl  Ifvo  of 
theni,  is  valid  in  law  as  against  the  third  ;  and  whether  the  asaigiiees 
appointed  under  the  two  former  commissionei^  (who  were  also  aasigia- 
ees  under  the  last)  can  maintain  an  action  of  trover  to  recover  proper- 
ty of  such  thfhi  person  jointly  with  him  ;  or  whether  it  he  abeolairfy 
void  at  law,  so  that  the  person  who  is  the  object  of  it  cannot  «o  jon 
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lA  the  action  ;  or  whether  such  subsequent  commission  bomerely 
voidable,  imd  suspends  his  right  to  join  till  the  former  commissions 
are  established,  or  the  last  superseded.    4  Price,  240. 

42.  A  writ  of  supersedeas,  reciting  that  a  conHnission  of  bank- 
ruptcy issued  on  a  day  certain,  is  evidence  to  show  that  such  acom^ 
mission  issued  on  that  day.     6  M.  &  S.  76. 

43.  Commissionersofbankruptare  authorized  toexamine  a  witness  ^l*t»7e  *o  th« 
concerning  the  person,  trade,  dealings,  estate,  and  effects  of  the  cwa»"sioiicr«. 
bankrupt ;  and  incidentally  tq  this  power,  they  may  examine  him 

also  respecting  other  individuals  through  whom  they  may  be  likely 
*  to  obtain  information  on  those  points ;  and,  therefore,  where  a  witness 
was  asked  Questions  as  to  when  and  where  he  last  saw  the  bankrupt's 
wife,  held,  that  such  questions  are  legal  and  material,  and  that  the  # 
commissioners  were  justified  in  committing  him  for  giving  unsatis- 
factory answers  to  these  questions  ;  held,  also,  that  the  true  criteri- 
on by  which  to  judge  as  to  the  propriety  of  the  commitment  was  to 
consider  all  the  questions  and  answers  collectively,  and  then  to  say 
whether  the  whole  examination  was  satisiactpry  or  not ;  and  there* 
fore,  where  the  commissioners,  in  their  warrant,  set  out  several 
questions  to  some  of  which,  taken  alone,  the  answers  were  satisfacto- 
ry, held,  also,  that  this  was  no  objection  to  a  warrant  committing  the 
party  *'  till  he  should  full  answer  moke  to  the  qqestions  so  put  to  hin) 
as  aforesaid."    2B.  &A.  219. 

44.  A  bankrupt,  on  the  day  appointed  for  his  last  examination 
before  the  commissioners,  promises  to  produce  a  balance-sheet,  if 
further  time  be  given  ;  several  adjournments  take  place  during  a 
period  often  months,  at  which  adjournment  he  represents  an  account 
in  writing  to  be  necessary  in  order  to  make  the  discoveiy  required 
of  his  estate  and  efiects,  and  he  promises,  from  time  to  time,  to 
produce  the  balance-sheet ;  that  not  being  produced  at  the  last 
adjournment,  and  no  sufficient  reason  being  given  by  him  for  not 
producing  it,  it  was  held  that  the  commissioners  were  justified  ii^ 
committing  him.     4  B.  &  A.  356. 

45.  Semble^  that  by  the  5  G.  2.  c.  80.  s.  1.  the  bankrupt  is  bound 
to  give  the  commissioners,  if  requisite,  an  account  in  writing  of  his 
estate  an,d  effects.     4  B.  &  A.  356. 

46.  Where  a  warrant  of  commitment,  by  commissioners  of  bank- 
rupts, after  setting  out  the  issue  of  the  commission,  the  adjudicature 
of  bankruptcy,  &c.,  stated  as  the  groui;id  of  commitment,  that  the 
bankrupt  being  brought  before  tliem,  and  they  had  proposed  to,  ad? 
minister  an  oath  to  him,  he  refused  to  be  sworn,  or  to  give  an  ac* 
coui^of  his  property;  held,  that  such  warrant  was  Iq^u,  and  that 
it  is  not  necessary  in  it  to  s^t  out  any  speci^q  question  in  such  case, 
for  this  is  a  refusal  to  answer  all  possible  questions  which  can  be 
suggested  ;  held,  also,  that  after  ^e  issuing  of  the  writ  of  habeas^ 
eorpuSf  and  before  the  return  to  it,  the  commissioners,  may,if  neces- 
Miy,  make  a  fresh  wammi,  stating  more  fully  the  cause  for  detaining 
the  bankrupt  in  custody,  and  that  such  warrant  may,  by  words  of  oe- 
ference,  incorporate  the  formal  parts  of  the  first  warrant ;  held,  also, 
that  if  both  warrants  are  in  defective  form,  the  court  wiM,  ii'  a  sub- 
stantial cause  of  commitmeiit  appear,  r&«conunit  of  bankrupt,  ex 
officio ;  held,  also,  that  a  commitment  by  justice  of  the  peace,  under 
6  G.  2.  c.  30.  s^.  14.,  of  the  bankrupt,  <<  until  he  shall  be  discharged 
by  due  course  of  law/'  is  bad.     1  B.  &  A.  568. 

47.  By  the  49  G.  3.  c.  121.  s.  8.  the  certificate  of  a  bankrupt  is  Relative  \s>  \h^ 
i^bi^,  not  only  to,  any  action  at  the  suit  of  the  surety  for  the  recovery  ccrtiflcutQ. 
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of  money  paid  in  discharge  of  the  original  debt,  but  to  any  actioa 
for  the  coAsequentional  dimdage  acoruing  from  the  lum-p^yndeiit  by 
the  bankrupt  of  the  original  debt  when  due ;  and.  theretore,  where 
the  acceptor  of  an  accommodation  bill  broug^  an  action  aguast 
the  drawer,  who  had  become  bankrupt,  for  not  providiog  him  with 
funds  to  pay  the  bill  when  due,  whereby  he  had  incurred  tfie  costs 
of  an  action,  and  was  obliged  to  sell  an  estate  in  order  to  raise  monej 
to  pay  the  bill,  the  certificate  was  held  to  be  a  good  bar.  3  B.  &  A. 
13. 

48.  The  plaintiff,  a  lessee,  assigned  his  term  to  the  defendant, 
who  thereupon  gave  to  the  plaintiff  a  bond  to  indenmify  him  against ' 

"Ihe  rents  and  covenants  in  the  lease  ;  the  bond  was  foifeited  ;  die 
defendant  aflerwards  became  bankrupt,  and  the  assignee  accepted 
the  lease.  Held,  that  the  plaintiff  could  recover  on  the  bond,  as  he 
had  not  actually  make  any  payment  before- the  bankruptcy,  and  was, 
therefore,  unalie  to  prove  under  the  commission  ;  and  as  the  court 
considered  the  statute  49  G.  3.  c.  121.  s.  19.  not  to  apply  to  coQaienI 
securities,  or  to  an  assignee,  but  to  be  confined  to  the  case  of  a  les- 
see.    8  Taunt.  316. 

49.  A  bill  of  exchange  drawn  by  defendant  in  IreUmd^  and«|C- 
cepted  and  paid  by  plaintiffs  in  Englmut^  is  a  debt  contracted  in 
Englandy  and  cannot,  therefore,  be  dischajged  by  a  certificate  under 
an  Irish  commission  of  bankruptcy.    .4  B.  |*  A.  654. 

50.  The  obligee  in  a  bastardy  bond,  after  the  bond  bad  been  for- 
feited, became  bankrupt  and  obtained  his  certificate.  Heki,  that  tiia 
parish-officers  were  not  thereby  precluded  from  recovering  upon  the 
bond  further  expenses  incurred  subsequently  to  the  bankniptcv.  1 B. 
4rA.491. 

Relative  lo  the      ^^*  ^  bankrupt  having  escaped  out  of  the  custody  of  the  marshal, 
)>aDkrupt.       '    and  being  at  large,  surrenders  to  a  commission  subsequently  issued, 

and  receives  the  protection  conferred  by  5  G.  2.  c.  30.  s.  5.  HeM, 
that  he  may,  notwithstanding,  be  retaken  and  detained  in  custody  by 
the  marshal.     1  B.  &  A.  308. 

52.  The  house  of  the  plaintiff,  ah  uncertificated  bankrupt,  was 
broken  open,  and  effects  acquired  by  him  subsequently  to  hia  bank- 
ruptcy taken  by  the  defendants,  who  had  become  his  crediton  since 
the  bankruptcy,  and  did  not  know  who  were  the  assignees  under  the 
bankruptcy.  The  bankrupt  having  sued  the  defen^kmts  in  trespass, 
they  obtained,  after  a  rule  for  plea,  a  surrender  of  the  assignees* 
interest  in  the  effecU  seized.  Held,  that  this  was  a  ratificatioB  of 
the  seizure,  and  that  the  plaintiff  could  not  recover.     1  B.  4*  B.  282. 

53.  The  general  assignment  of  a  bankrupt's  personal  estate  under 
his  commission  does  not  vest  a  term  of  years  in  the  assignees,  unless 
they  do  some  act  to  manifest  their  assent  to  the  assignmeot  as  re- 
gards the  term,  and  their  acceptance  of  the  estate,  renU,  ^c. ;  and, 
therefore,  till  some  act  of  this  sort  is  done  by  them,  the  tenn  sCtD 
remains  in  the  bankrupt,  and  he  is  liable  to  the  payment  of  rent 
accruing  due  subsequent  to  the  bankruptcy.     1 B.  ^  A.  593. 

54.  A  bankrupt  having  surrendered  in  due  time,  refusing  to 
swer  certain  questions  of  the  commissioners  regarding  the  dispoaaioi 
money  assumed  by  them  to  have  belonged  to  him,  giving,  as  his 
reason,  that  he  means  to  contest  the  validity  of  the  commisstOD.  is 
not  guilty  Of  felony  within  the  5  G.  2.  c.  3.  s.  1.     7  Price,  616. 

65.  A  bankrupt,  who  has  suiTendered  to  his  commission,  is  not 
guilty  of  !elony  within  5  G.  2.  c.  30.,  though  he  lofiise  to  answer 
questions  concerning  his  property.     The  bankrupt  lay  in  prison  two 
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mootiiB  on  a  civiL  proceaa,  after  a  criminal  process  had  been  dis- 
charged, and  the  dischai]ge  had  been  delivered  to  his  attoroej,  He|^» 
that  this  lying  in  prison  constituted  an  act  of  bankruptcy,  though  it 
did  not  appear  that  the  bankrupt  had  persona)  notice  of  the  discharge. 
IB.  4- B.  808. 

66.  In  an  action  against  a  member  of  parliament,  two  persons  be-  Pleadingi* 
came  sureties  on  a  bond  conditioned  for  the  payment  of  such  sum  as 
should  be  recovered  with  costs.  The  cause  proceeded,  and  notice  of 
trial  being  given,  the  defendant  filed  a  bill  in  equity^  and  obtained  an 
injunction,  pending  which  he  became  bankrupt.  Having  sufiered  a 
term  to  escape,  afler  obtaining  his  certificate,  without  pleading  it, 
the  court  refused  to  let  them  plead  it  as  of  the  former  tenn,  except 
CD  condition  of  dismissing  his  bill  in  equity,  and  paying  all  costs  at 
law  and  in  equity,  as  between  attorney  and  client-     3  B.  &  A.  657. 

57.  The  clause  in  the  12  sec.  of  statute  5  G.  2.  c  30.  depriving 
bankrupt  of  all  benefit  from  his  certificate  in  the  case  of  losses  at 
play,  is  to  be  considered  as  a  qualification  restraining  the  operation 
of  the  7th  section,  which  makes  the  certificate  a  bar ;  and  evidence 
of  such  loss  may  be  given  in  a  court  of  law  on  the  simlUer  to  the 
general  plea  of  bankruptcy.     1  B.  &  A.  22. 

58.  The  assignees  of  a  bankrupt,  when  nonsuited,  are  not  entitled,  Kvldenco. 
under  49  G.  3.  c.  121.  s.  10.,to  tlio  costs  of  proving,  aAer  notice  to 

do  so,  the  commission,  trading,  act  of  bankruptcy,  and  petitioning 
creditor's  debt.     1  B.  &  B.  275.  w 


BARON  AND  FEME. 

1.  Where  a  husband  net  separated  fit)mhis  wife  makes  an  allow-  Of  the  has- 
ance  to  her  for  the  supply  of  herself  and  family,  with  necessaries  dur-  band'^s  disabili- 
ing  his  temporary  absence,  and  a  tradesman,  with  notice  of  this,  sup-  ^'^^* 

plies  her  with  goods,  the  husband  is  not  liable  for  the  debt.  4  B.  4* 
A.  252. 

2.  Husband  and  wife  lived  separate  under  a  deed,  by  which  he  sti- 
pulated that  his  wife  should  enjoy  as  her  separate  and  distinct  pro-  q^  h,^  wife^a 
perty,  all  effects,  ^c.  which  she  might  acquire,  or  which  by  any  gift,  privileges, 
grant,  Ike.  or  representation  she  or  he  in  her  right  might  be  entitled 

to,  and  that  he  would  not  do  any  act  to  impede  the  operation  of  that 
deed  ;  but  would  ratify  all  lawful  or  equitable  proceedings  to  be' 
brought  in  his  or  their  namAs,  for  recovering  such  real  and  personal 
estates,  and  the  wife  having  as  executrix  of  22.  A/.,  commenced  an 
action  on  a  promissory  note  against  defendant  in  the  names- of  tier 
husband  .and  herself :  the  husl>and  released  the  debt, '  which  release 
was  pleaded  puis  darrain  continuance  ;  the  court  on  application  or- 
dered such  plea  to  be  taken  ofi*tlie  record,  and  the  release  to  be  giv- 
en up  or  cancelled.     4  B.  ^  A.  419.. 

3.  A  married  woman  arrested  of  mesne  process  is  entitled  to  t>e 
discharged  out  of  custody,  on  filing  common  bail,  although  her  hus- 
band had  absconded,  and  the  debt  had  been  incurred  by  her  while  a 

feme  sole.     1  B.  4*  -^*  1?^* 

4.  Where  a  bill  of  exchange  was  pajrable  to  ajeme  sohy  who  inter-  Joinder  in 
married  before  the  same  was  due,  it  was  holden  that  the  husband  action. 
might  sue   in  his  own  name  without  joining  the  wife,  although  the 

latter  had  not  indorsed  the  bill.     1  B.  &  A.  216. 

5.  In  an  action  of  assumpsit  brought  against  a  defendant  for  money  Pleadings. 
lent  to  his  wife,  it  must  be  alleged  to  have  been  lent  at  his  request,  or 
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it  will  be  ineufficieDt,  and  that  even  after  a  judgment  has  been 
suffered  by  default.  Nor  is  it  cured  bj  a  count  for  money  lent  to 
the  defendant,  dnd  his  wife  at  the  request  of  him  and  his  wife,  altiiou^ 
it  is  stated  in  both  counts  that  the  husband  promised  to  pay.  4  Price, 
48. 

6.  Declaration  in  trover  against  husband  and  wife,  stated  the  de* 
fendant's  oonverted  the  property  to  their  own  use.    Held,  sofficieiit 
after  verdict.   '3  B.  &  A.  686. 
yitoellan^put.      7.  Where  the  solicitor  for  a  defendant  sued  jointly  with  his  wife, 

for  a  debt  due  from  her  dum  sola  appears  on  his  nndertaldng,  and 
pleads  for  the  husband  only  :  the  plaintiff)  having  caused  the  wife  to 
be  served  with  a  copy  of  die  process,)  may  appear  for  her  secundum 
stuUutum,  and  treating  the  plea  so  put  in  by  the  husband  alone  as  a 
nullity,  sign  judgment  for  want  of  plea.    6  Price,  139. 

8.  A  deed  made  between  husband  and  wife,  and  a  third  person 
(a  trustee)  with  a  covenant  by  the  husband  to  pay  such  third  person 
an  annuity  in' case  the  wife  should  live  separate  and  apart  from  her 
husband,  and  should  take  one  of  her  children  to  reside  with  her,  is 
(semble)  void,  as  being  a  deed  made  in  contemplation  of  a  future  se- 
paration at  the  pleasure  of  the  wife,  and  therefore  contraiy  to  the 
policy  of  marriage  SembUf  a  plea  to  an  action  of  covenant  on  soch 
a  deed,  that  th^i  wife  afterwards  lived  and  cohabited  with  the  defend- 
t^t  for  a  long  space  of  time,  and  then  left  him  against  his  will  and 
consent,  and  had  ceased  to  Uve  or  cohabit  with  him  since,  is  a  good 
plea.  Judgment  for  plaintiff,  on  a  demurrer  to  such  a  plea  by  the  couit 
of  exchequer  reserved,  on  a  writ  of  error.  7  Price,  577. 


BASTARD: 

FiliatioD  of.  1*  By  49  G.  3.  c.  68.  s.  G.  ten  clear  days  notice,  of  the  intention  ta 

appeal  is  required.  Held,  that  the  ten  days  are  to  be  taken  ezcln- 
sively  both  of  the  day  of  serving  the  notice,  and  the  day  of  holding 
the  sessions.    3  B.  &  A.  tel. 

2.  A  warrant  for  the  commitment  of  the  putative  father  of  a  bas- 
tard child  until  he  should  pay  a  sum  due  for  the  maintenance  of  the 
child,  and  legal  accustomed  fees,  or  until  he  should  be^otherwise  de- 
livered by  due  course  of  law  is  bad,  the  magistrate  not  being  autho- 
rized under  49  6.  3.  c.  6a  s.  3.  to  make  such  a  warrant  dB.  &  A. 
493. 

3.  SemhUy  that  the  entering  into  the  recognizances  required  bf 
49  Q.  3.  c.  68.  s.  5.,  before  the  justices  who  make  an  order  of  bastardy, 
does  not  di«^>ense  with  the  necessity  of  giving  such  justices  notice  of 
appeal  against  the  order,  the  statute  requiring  the  party  to  give 
notice  of  bringing  such  appeal,  ^'and  of  the  cause  and  mader 
thereof."  But  held,  that  a  parol  notice  of  such  appeal,  and  of  (be 
cause  and  matter  thereof  will  be  sufficient.    4  B.  &  A.  626. 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE, 

Whether  a  bUl,  1.  Where  a  note  stated  that  J.  S,  promised  to  pay  to  ^fl.  &,  or 
note,  or  agree-  order,  a  certain  sum,  and  was  signed  /.  S.  or  else  /.  G.  L  G.  held, 
»•»«•  that  this  was  not  a  promissory  note  by  /.  G.  within  the  statute  of 

Anne.  4  B.  &  A.  679. 
2«  A  note,  whereby  the  maker  promised  to  pay  to  wS.  or  B.  and  C 
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a  sum  therein  specified^  value  received,  is  not  a  promissory  note 
within  the  meaning  of  the  statute  of  Anne.  2  B.  4* -^^  ^^'^*  An 
action  cannot  be  maintained  at  common  law,  upon  such  an  instrument, 
even  by  the  payee  against  the  maker,  although  it  is  stated  in  the  face 
oftlie  note  to  be  given  for  value  received.     Ibid. 

3.  A  bill  of  exchange  having  been  accepted  generally,  the  drawer^  Alteration  o^ 
without  the  conseot  of  the  acceptor^  added  the  words  "  pliyable   at 

Mr.  B.'s  Chiswell'StreeL^     Held,  that  this  was  a  material  alteration 

and  that  the  acceptor  was  thereby  discharged.     4  B.  4*  A.  197.  PreBentment  of. 

4.  In  declaring  against  the  acceptor  of  a  bill  of  exchange,  accept- 
ed payable  at  a  particular  place.  Held,  not  necessary  to  aver  a  pre* 
sentment  at  the  place.     5  M.  <$>  S.  291. 

5.  A  corporation  not  established  for  trading  purposes,  cannot  be   Acceptance  of* 
acceptors  of  a  bill  of  exchange,,  payable  as  to  less  period  than  six 

months  from  the  date,  because  such  a  case  falls  within  the  provision 
of  the  several  acts  passed  for  the  protection  of  the  Bank  of  England^ 
by  which  it  is  enacted,  that  it  shall  not  be  lawful  for  any  body  corpo^ 
rate,  to  borrow,  owe  or  take  up,  any  money  upon  their  bills  or  notes, 
payable  at  demand,  or  at  a  less  time  than  six  months  from  the  borrow- 
mg  thereof.  Qucercy  whether  any,  except  a  trading  corporation,  can 
bind  theniselves  as  parties  to  a  bill  of  exchange.     3  B.  4*  A.  1. 

6.  Where  a  bill  of  exchange  being  presented  and  left  for  accept- 
ance, was  refused  acceptance  by  the  defendant,  but  remained  after- 
wards, for  a  considerable  space  of  time  in  his  hands,  and  was  ulti- 
mately destroyed  bv  him.  Held,  by  three  justices,  dissentient.  Lord 
Ellenborough,  C.  J.  that  the  defendant  was  not  thereby  liable  as  ac- 
ceptor of  the  bill.     1  B.  4-  A.  653. 

7.  The  vendor  of  goods  had  been  in  the  habit  of  drawioff  bills  in 
payment  upon  the  vendee,  and  discounting  the  same  with  bankers,  by 
whom  the  bills  were  transmitted  by  post  for  acceptance,  the  vendee 
cautioned  the  bankers  to  enquire  when  they  discounted  any  such  bills, 
whether  the  goods,  for  which  such  bills  were  respectively  drawn,  had 
been  delivered,  and  the  carrier's  receipt  sent,  and  assured  them  that 
in  that  case  they  would  be  accepted.  The  bankers  afterwards  dis- 
counted a  bill,  and  transmitted  the  same  for  acceptance  to  the  vendee, 
who  detained  it  in  his  possession  for  ten  days,  and  then  informed  the 
bankers  that  he  would  not  accept  the  bill,  as  the  invoice  of  the  goods 
had  not  been  delivered  :  and,  aifter  a  further  ipterA'nl  of  sixteen  days, 

*  the  bankers  having  made  no  objection  to  his  detaining  the  bill,  re- 
turned the  same  ;  the  vendor  having  then  stopped  payment,  without 
delivering  the  goods,  or  sending  the  carrier's  receipt.  Held^  that  the 
drawee  of  the  bill  was  not  lial^le  as  acceptor.     2  B.  4*  A.  26. 

8.  Qttcrre,  whether  in  any  case  the  mere  detention  of  a  bill,  for  an 
unreasonable  time  by  the  drawee,  with  whom  it  is  left  for  acceptance^ 
in  point  of  law  amounts  to  an  acceptance.     2  B.  4*  A.  26. 

9.  Where  the  drawer  of  a  bill  wrote  to  the  drawee,  stating  that  he 
had  valued  on  him  for  the  amount,  and  added,  "  which  please  to 
honour,''  to  which  the  drawer  answered,  <*  the  bill  shall  have  atten- 
tion." Held,  that  these  words  were  ambiguous,  End  did  not  amount 
to  an  acceplaaee  of  the  bill,  inasmuch,  as  although  an  acceptance 
may  be  made  by  a  letter  to  a  drawer,  still  that  can  only  be  so  where 
the  terms  of  the  letter  do  not  admit  of  doubt.     2  B.  ^  A.  113. 

10.  Where  a  bill  was  drawn  for  the  accommodation  of  the  indorsee, 
and  neither  such  indorsee,  nor  the  drawer  had  any  effects  in  the 
hands  of  the  acceptor.  Held,  that  a  siibsequent  incTorsee,  in  order  to 
entitle  him  to  recover  against  the  drawer  is  bound  to  gi\'e  notice  of 
90D  payment.    3  B.  4*  A.  619.  ' 
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Notice 
honour. 


of    dis 


Protest. 


On  the  negolia- 
tioD  of. 


-  .  11.  Assumpsit  on  a  promissory  note,  payable  twelve  months  after 
date  to  the  defendant  and  indorsed  by  him  as  a  security  for  the  debt 
of  the  maker.  Held,  that  the  defendant  was  entitled  to  notice  of  non- 
payment by  the  maker,  and  that  evidence  of  a  parol  agreement  at  the 
time  of  making  and  indorsing  the  note,  that  payment  should  be  de- 
manded till  after  the  sale  of  the  estates  of  the  maker,  could  not  be 
received  as  a  waiver  of  the  right  to  such  notice.     8  Taunt.  92. 

12.  In  an  action  against  the  drawer  of  a  bill,  payable  at  a  parti- 
cular place,  it  is  no  defence  that  no  notice  of  the  dishonour  has  been 
given  to  the  acceptor,  nor  is  it  any  defence  that  the  bill  was  accepted 
for  a  gaming  debt,  if  it  be  indoised  over  by  the  drawer,  for  a  valu- 
able consideration  to  a  third  person,  by  whom  the  action  is  brought. 

4  B.  ^  A.  212. 

13.  When  the  acceptor  of  a  bill  of  exchange  having  made  it  pay- 
able at  Messrs.  C.  and  Co.'s  has  notsuf&cienteflTectsin  their  haiids  at 
the  time  when  the  bill  becomes  due,  he  is  not  entitled  to  notice  of  its 
dishonour.  Qamre^  whether  in  case  of  such  an  accceptance  any 
notice  be  under  any  circumstances  necessary.     4  B.  ^  A.  200. 

14.  Where  defendant  not  being  indebted  to  defendants  for  goods 
sold,  and  C.  being  indebted  to  defendants,  plaintiff*  with  consent  of 
defendiint,  drew  a  bill  on  C,  payable  at  two  months,  which  C.  ac- 
cepted, but  aflerwards  dishonoured.  Held,  that  defendant  was  not 
entitled  to  notice  of  the  dishonour,  his  name  not  being  on  the  bill,  and 
that  the  bill  was  not  to  be  esteemed  a  complete  payment  of  the  debt, 
under  statute  3  and  4  Anne,  c.  9.  s.  7.,  5  M.  ^  S.  62. 

15.  A.  country  banker,  with  whom  a  bill  of  exchange,  payable  in 
London,  is  deposited^  has  an  entire  day  afler  receiving  notice  of  its 
dishonor,  to  transmit  the  same  to  his  customer,  so  that  notice  by  tfie 
next  day's  post,  though  it  be  not  the  next  post,  will  be  time  enough ; 
therefore  where  the  indorsee  of  a  bill  payable  at  abankei^s  in  LomSomt 
deposited  it  with  the  banker  in  the  country,  who  caused  it  to  be  duly 
presented  for  payment,  on  the  14th,  when  it  was  dishonoured,  and 
notice  sent  by  the  post  to  the  country  bankers  on  the  15th,  which 
reached  them  on  the  morning  of  the  17th,  (being  Sunday)  and  they 
on  the  next  day,  sent  notice  by  the  post,  to  the  indorsee,  and  not  be- 
fore twelve  at  noon,  at  which  time  the  post  set  out  for  the  place 
where  the  indorsee  resided.     Held,  that  this  notice  was  within  time. 

5  M.  4^  S.  68. 

16.  The  drawer  of  a  bill  of  exchange  is  not  discharged  by  the  want 
of  notice  of  non-acceptance,  where  the  bill  has  passed  into  the  hands 
of  a  bona  fide  indorsee  for  value,  who  had  no  knowledge  of  tlie  dis- 
honour.    6  M.  4*  S.  282. 

17.  Where  the  defendant  being  indebted  to  the  plainti6^  paid  to 
him  the  debt  in  country  bank  notes,  on  Friday^  several  hours  before 
the  post  went  out,  and  the  plaintiff  transmitted  them  partly  by  a  coadi 
on  Saturday  and  partly  by  Sunday  night  p9st,  and  both  parts  anired 
in  Lohdon,  on  Monday  j  and  were  presented  for  payment  and  dishon- 
oured on  the  T\HSfjlay.  Held,  that  the  true  rule  is,  that  a  party  in  or- 
der to  avoid  laches,  must  give  notice  by  the  next  day's  post,  and  not 
by  the  next  possible  post,  and  that  the  plaintiff  in  so  traosnnttiog 
these  notes,  had  been  guilty  of  no  laches,  and  might  consider  them  as 
no  payment,  and  recover  for  the  original  debt.     2  B.  ^  A.  496. 

18.  To  entitle  the  indorsee  of  an  in!and  bill  of  exchange,  to 
ver  interest  from  the  drawer,  it  is  not  necessary  to  protest  the 
for  non-payment.     2  B.  ^  A.  696. 

19.  Trover  will  lie  for  bills  of  exchange,  indorsed  to  an  agent  of  the 
plaintiff's,  or  order  for  their  account,  and  deposited  with  the  defend* 
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ant's  by  sach  agent,  as  9  seeiirity.  for  past  and  future  ^dvaoces,  by  th^ 
defendants  to  bini«     8  Taunt  101. 

20i  The  defendant  drew  a  bill  of  exchange  on  •^.y  which  Ji»  ao** 
cepted,  payable  to  the  order  of  J?.,  who  indoriied  it  to  the  plaintifis. 
On  the  dishonour  of  the   bill,  the  plaintiffii   brought  their  action 
against  the  defendant :  the  bill  beins  then  held  by  the  plaintifis  as 
agents  of  B.,  a  former  bill  had  been  drawn  by  the  defendant  on  C, 
which  at  the  time  of  its  dishonour,  was  held  by  D.  who  took  it  up, 
and  having  struck  out  his  indorsement,  sent  it  to  E.  to  be  forwarded 
to  F.y  for  the  purpose  of  receiving  the  amount  from  the  defendant ;  F, 
indorsed  it,  being  then  over  due  to  B.  for  a  valuable  consideration : 
B,  demanded  payment  for  the  defendant,  who  drew  the  bill  in  ques- 
tion as  a  substitution  for  the  former  bill,  and  delivered  to  B»  befbrs 
this  latter  bill  become  due  ;  D,  gave  the  defendant  notice  to  pay  it. 
Held,  that  this  latter  bill  was  the  property  of  Z>.,  and  that  the  plain- 
tifPs  were  not  entitled  to  recover  the  amount  of  it  from  the  defend- 
ant, 8  Taunt.  1 14. 

21.  A  person  having  three  bills  of  exchange  applied  to  a  country 
banker,  with  whom  he  had  no  previous  dealinss,  to  give  for  them  a 
bill  on  London^  of  the  same  amount^  and  the  bill  given  by  the  banker 
was  afterwards  dishonoured.  Held,  that  this  was  a  complete  ex- 
ehange  of  securities,  and  that  trover  would  not  lie  for  the  three  bills 
of  exchange,  2  B.  &  A.  327.     Held .  also,  that  if  the  exchange  had 

.  not  been  complete,  still  that  the  banker  having  become  a  bankrupt^ 
and  the  three  bills  having  come  to  tha  possession  of  his  assignees, 
must  be  considered  as  goods  tatd  chattels,  in  the  order  and  disposition  ^ 
•f  the  bankrupt,  at  the  time  of  his  bankruptc>,  within  the  statute  of 
James.     Ibid- 

22.  Where  all  parties  have  had  due  notice  of  the  dishonour  of  &  Of  the  Uabilif^ 
bill  of  exchange,  a  subsequent  indorser  is  not  discharged  by  a  treaty  ®f* 
betweto  the  attorney  of  the  holder,  the  drawer  (who  was  also  prior 

indorser)  and  the  acceptor,  that  the  holder  should  wait  a  given  time 
for  the  payment  of  the  balance  in  considenltion  of  receiving  from  the 
acceptor  and  prior  indorser  by  a  certain  time,  a  stipulated  propoition 
of  the  amount,  a  part  only  of  which  proportion  was  aAerwards  paid, 
although  the  subsequent  indorser  has  had  no  notice  of  such  treaty,  ^ 
or  the  result,  nor  was  informed  of  the  payment  of  any  part  of  the 
money  due  on  the  bill,  or  of  the  ultimate  non-payment  of  the  balance, 
till  some  months  ai^r  the  original  dishonour  of  the  bill.  Scd  nota, 
the  subsequent  indorser  was  the  person  to  whom  the  holders  had 
sold  the  goods,  for  which  the  bill  was  given  in  payment,  and  the  o^r 
of  a  renewed  bill  by  the  same  parties,  had  been  expressly  rejected 
by  them,     a  Price,  52L 

23.  The  indorser  of  a  bill  of  exchange  which  had  been  dishon- 
oured, and  which  a  subsequent  indorser  had  made  his  own  by  lach-* 
es,  paid  the  bill,  and  immediately  gave  notice  of  dishonour  to  the 
defendant,  a  prior  indorser.  Held,  that  the  plaintiff  could  not  recov- 
er the  amount,  although  it  appeared  that  the  defendant,  in  case  suc^ 
cessive  notices  had  l^en  given  by  all  the  parties  on  the  bill,  could 
not  have  received  notice  of  dishonour  at  an  earlier  period.  4  B.<k.A.45L 

24.  In  an   action  upon  a  bill  of  exchange  with  several  endorse-  citihe  %QiUm^ 
ments  by  a  plaintiff^  who  had  paid  the  bill  under  protest,  for  the  hon-  o^.  ^ 
our  of  one  of  the  indorsers,  it  was  held  sufficient,  even  upon  special 
demurrer,  to  state  tliat  he  had  paid  the  bill  according  to  the  w^ 

and  custom  of  merchants,  without  stating  that  he  had  paid  it  C^tlhe 
hust  indorsee.     3  B.  4*  A.  430i 

Vol.  Vll.  89 


690 


BYE-LAW. 


[Abdskda* 


25.  This  court  will  now  order  it  to  be  referred  to  the  master,  to  cook 
pute  principal  and  interest  on  a  promissory  note,  or  bill  of  excbanj^ 
&c.  (as  is  the  practice  in  the  other  courts)  on  motion.  4  Price, 
134. 


Cbnatractioii 


BILL  OF  LADING. 

By  bill  of  lading,  a  ship  owner  undertook  that  goods  should  be  de- 
livered safe  <<  the  act  of  God,  the  king's  enemies,  fire,  and  idl,  and 
every  othej:  dangers  and  accidents  of  the  seas,  rivers,  and  navigation 
of  whatever  nature  and  kind  soever,  save  risk  of  boats,  so  fiiras 
ships  are  liable  thereto,  excepted."  The  goods  having  been  disjpatch- 
ed  from  the  ship,  in  her  boat,  according  to  the  usual  course  of  trade 
in  the  West  IndieSy  were  together,  with  the  boat,  lost  in  a  hurricane. 
Held,  that  the  ship  owner  was  not  liable  under  the  terms  of  ihe  IhU  ot 
lading  to  make  good  the  loss.  1  B.  &  B.  454.  . 


BILL  OF  PARTICULARS. 

"WfiendMiftad-      Defendant  having  pleaded   in  abatement,  that  four  others  were 
able.  jointly  liable,  with  Umself,  the  plaintiff,  applied  to  the  defendant's 

attorney,  to  give  the  plucks  of  residence,  and  additions  of  those  per- 
sons which  he  refused,  unless  tho  action  were  discontinued  ;  under 
^ese  circumstances  the  court  made  a  rale  absolute,  for  the  defend- 
ant  to  deliver  such  particulars,  or  in  default  thweof^  for  setting  aside 
the  plea.    4  B.  &  A.  93. 


Ibdicfment  foli 
BOt  repairing^. ; 


BRIDGE. 

The  conrt  of  cpiarter  sessions  cannot  impose  more  than  one  fio& 
for  the  non-repair  of  a  bridge.     4  B.  &  A.  469. 

In  a  plea  by  the  inhabitants  of  a  county  that  the  inhabitants  of  a 
)>articular  township  have  immemorially  repaired  the  highway  at  the 
end  of  a  coimty  bridge,  situate  within  &e  towne^p,  it  is  not  necessa* 
ly-to  state  any  consideration  for  such  prescr^tion.    4  B.  It  A.  623. 


Conit  faction 
of. 


BtE-LAW. 

A  bye-law  of  a  corporation  Abcted  that  upon  the  happenmg  of 
any  vacancy  in  the  number  o{  twenty-four  common  cowiciU  sadi 
vacancies  should  be  filled  by  the  freemen  inhabiting*  the  iown,  and 
that  a  court  should  be  holden  once  every  year,  at  which  it  should  be 
lawful  for  the  bailiffs  to  admit  to  the  freedom  of  the  town,  such  per* 
sons  as  had  been  resident  therein  for  one  wh6le  year.  Held,  that  thta 
bye-law  did  not  give  to  every  person  who  had  been  so  resident  for 
that  period,  an  absolute  right  to  be  admitted  to  the  freedom  of  tlis 
borough,  and  the  court  refused  a  tnandamua  to  the  bailiffs  to  admit 
such  a  person.    4  B.  ^  A.  271.  ^ 


AjWBNPA.]  C   091    ) 

CANAL  NAVIGATION. 

1.  A  canal  act  directed  that  no  boat  navigating  therein  vrhich.    fi*^*"o** '*'* 
should  not  be  capable  of  carrying  a  greater  burden  than  twenty  toos, 

or  which  should  not  have  a  loading  of  twenty  tons  on  board,  should 
be  allowed  to  pass  through  the  locks,. unless  on  payment  of  tonnage 
equal  to  a  boat  of  twenty  tons.  Held,  that  this  was  not  confined  to 
boats  carrying  some  loading;  but  that  empty  boats  came  within  the 
-meaning  of  the  clause,  and  that  for  them  tolls  was  payable  as  on 
boats  &ving  a  loa^fing  of  twenty  tons.  Held  also,  that  the  act 
having  imposed  different  rates  of  toll  on  different  goods  carri- 
ed along  the  canal,  the  tonnage  oh  an  empty  boat  was  to  be  cal- 
culated at  the  lowest  rate  applicable  to  any  species  of  goods,  2  B. 
&  A.  66. 

2.  Where  by  a  canal  act,  a  toll  of  U.  per  ton  was  imposed  upon  all 
coals,  &c.  navigated  upon  any  part  of  the  canal  from  a  place  .^.,  or 
from  any  place  within  two  miles  thereof.  Held,  that  this  only  ap- 
plied to  voyages  commencing  within  those  limits,  and  that  no  such 
toll  was  payable  for  cool  loaded  at  a  place  more  than  two  miles  from 
A.y  olthough  conveyed  upon  a  part  of  the  cabal  within  two  miles  of 
ji.     as.  &A.  139. 

3.  An  act  of  parliament  provided  that  the  M^  canal  company 
should  not  take  any  higher  or  greater  rate  of  tonnage  than  should  for 
the  time  being  be  taken  by  the  f^.  canal  company ;  and  the  latter  by 
a  resolution  at  a  general  assembly,  and  under  their  common  seal, 
reduced  their  tolls.  Held,  that  the  JVT  canal  company  could  not 
question  collaterally,  the  validity  of  such  resolution  but  were  bound 
by  it.  The  B,  canal  company's  act  directed  that  no  reduction  of  the 
tolls  should  take  place  imles  assented  to  by  two  thirds  of  the  pro-* 
pnetors,  but  allowed  them  to  vote  by  proxy,  a  form  for  which  instru- 
ment was  given  by  the  act.     4  B.  ^  A.  453. 


CARRIER. 

1.  In  an  action  oC  assumpsit  against  a  carrier,  evidence  to  prove  Liability  of. 
negligence  is  admissible,  and  a  gross  neglect  will  defeat  the  usual 

notice  given  by  carriers  for  the  purpose  of  limiting  their  responsibility* 
8  Taunt.  144. 

2.  Where  a  valuable  bank  parcel  sent  by  a  stage  coach  is  lost,  and 
it  is  proved  that  on  the  arrival  of  the  coach,  the  driver  was  in  liquor, 
and  that  the  book-keeper  who  saw  the  entry  of  it  in  the  way-bill, 
thinking  that  the  coachman  (as  was  tlie  custom)  had  the  parcel  about 
his  person,  did  not  ask  him  about  it,  or  look  into  the  coach  for  it. 
Held,  to  he  a  loss  arising  from  gross  negligence,  and  that  the  pro- 
prietors were  hable  as  carriers  for  the  value,  notwithstanding  they 
had  put  up  the  usual  notice  in  their  office,  disclaiming  liability  to 
make  good  losses  beyond  5/.     4  Price,  31. 

3.  A  carrier  is  liable  for  gross  negligence  although  the  goods  are 
above  the  value  mentioned  in  his  public  notice,  and  although  they  are 
liot  specially  entered  and  insured.     2  B.  &  A.  356. 

4.  A  carrier  had  given  notice  that  he  would  not  be  answerable  foe 
parcels  of  value,  unless  entered  and  paid  for  as  such,  and  the  plain- 
tifis  with  the  knowledge  of  this,  delivered  a  parcel  containing  bank 
notes  to  a  lai^ge  amount,  without  informing  thecarrier  of  its  contents; 
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fte  coach  in  which  the  parcel  was  conveyed,  was  left  at  midnigiit 
standing  for  some  time  ip  the  niiddie  of  a  veiy  wide  street,  with  a 
porter  who  was  ordered  to  watch  it;  duringthis  time  the  parcel  was 
atolen.  At  the  trial  two  questions  having  been  left  to  the  Jnrjr ;  first, 
whether  the  plaintiffs  had  been  gqilty  of  an  unfair  cpneeahnent,  Ijf 
not  informing  the  carrier  of  the  nature  and  vakw  of  ihp  parcel ;  vA 
secondly,  whether  the  cis^nrjer  had  been  guilty  of  gross  n^gligeiice. 
Held,  by  three  jud^s  (Best  J,  dissentiente),  that  the  direction  to  the 
jury  was  right.     4B.  &A.  21.  ,    ^ 

6.  By  a  bill  of  ladmg,  the  captain  was  to  deliver  tiie  goods  fordie 
consignor  and  in  his  name  to  the  consignee,  at  the  time  of  shipment 
the  consignee  had  no  projMrty  in  the  Rppds^  Held,  that  an  action 
against  the  shi(H>Wners  fpr  damages  done  to  the  goods,  must  be 
brought  in  the  naqie  of  the  consignor,  and  that  although  the  con- 
signee had  insured  the  goods,  and  advanced  the  premiuins  of  inaur^, 
ance  befOie  the  arrival  of  the  ship.    3  B«  &  A*  278. 


S^totef  rela* 

tiT«  to. 


CERTIORARI. 


The  notice  required  by  13  Q.  2.  c.  18.  s.  5.  for  removing  an  order 
of  justices  by  certiorari  must  state  on  the  face  of  it  the  name  of  tht. 
party  applying  for  the  writ.     4  B.  &  A.  289. 


Wliat  are. 


<littntt  la. 


CHARITABLE  USES. 

_  «r 

1.  The  owner  of  land,  having  at  his  own  expense,  built  a  chape^* 
which  was  used  for  the  purpose  of  public  worship,  and  the  congregsr 
tion  havvig  subscribed  a  sum  of  money  for  the  purpose  of  enlargiq|r 
and  improving  the  same,  he,  in  consideration  that  the  money  so  sub* 
scribed,  should  be  expended  for  that  purpose,  demised  the  premise 
by  lease  for  twenty-three  years,  reserving  a  peppern^om  rent  during 
his  Ufe,  and  1 0/.  per  annum  ^er  his  death.  A  declaration  of  trust 
was  afterwards  executed  by  some  of  the  lessees,  declaring  that  they 
would  hold  the  premises  in  trust  for  the  congregation  assembling  at 
the  chapel,  and  that  in  case  the  public  worship  would  4>e  there  dis- 
continued, then  that  they  would  assign  the  premises  for  ciriL  Held, 
tihat  this  was  a  conveyance  for  the  benefit  of  a  charitable  oso,  aad 
therefore  void  within  the  9  G.  2.  c.  36.  s.  1.  2  B.  &  A.  96.  HeU 
also,  that  neither  the  sum  agreed  to  be  ^expended  on  the  premises, 
nor  the  rent  reserved  at  at  the  death  of  the  lessor,  could  be  considered 
a  full  consideration  paid  for  the  lease,  so  as  to  bring  the  case  within 
the  second  section  of  that  statute.  Ibid.  Held  also,  that  the  dedaiatioB 
of  trust,  although  executed  only  by  some  out  of  the  several  lessees, 
was  evidence  against  all  of  the  purpose  for  which  the  lease  wiys  grant* 
ed.     Ibid. 

2.  A  conveyance  of  copyhold  lands  to  charitable  uses  in  die  life- 
time of  the  party  is  within  9  6.  2.  c.  36.,  and  therefore  miiat  be  made 
within  the  formalities  required  by  that  act  The  court  wifl  not  even 
aOer  a  long  and  undisturbed  enjoyment,  presume  a  bargain  and  sale, 
and  enrolment  of  the  same  in  chancery.  Qucefc,  if  it  would  be  sofir 
cient  in  the  case  of  copyhold  to  declare  the  uses  by  a  deed,  confofin* 
ably  to  9  G.  2.  c.  3^,  and  to  cause  such,  deed  to  be  enrolled  in 
eery.     3  B.  ^^  A.  149. 


AbBWDA;]  (  693  ) 

*  CHARTER  PARTY. 

1.  By  a  charter-partj,  a  ship  was  described  to  be  of  the  burden  of  CoDitractioB 
261  tons,  and  the ,  freighter  covenanted  to  load  a  full  and  complete  of. 

cargo.  Held,  that  the  loading  of  goods  equal  in  number  of  tons  to 
the  tonnage  described  in  the  charter-party,  was  not  a  performance 
of  this  covenant^  but*  that  the  freighter  was  hound  to  put  on  board 
as  much  goods  as  the  ship  was  capable  of  carrying  with  safety. 
2  B.  ^  A.  421.       . 

2.  By  charter-party  it  was  covenanted  that  the  owner  should  re- 
ceive on  board,  in  Landpn,  all  such  goods  as  the  freighter  thought  fit 
to  load,  and  should  proceed  therewith  to  Madras,  and  there,  after 
delivering  her  outward  cargo,  receive  from  the  freighter's  agents,  a 
homeward  cargo,  and  deliver  the  same  in  London  ;  and  that  all  the 
cabins  but  one  was  reserved  for  the  use  of  the  captain,  should  be  at 
the  disposal  of  the  freighter,  who  was  to  appoint  a  supercargo  to  su- 
perintend the  stowage  of  the  goods.  Freight  to  be  paid  at  so  much 
per  ton,  on  the  register  tonnage  of  the  ship ;  the  captain  and  crefw 
were  employed  and  paid  by  the  owner.  Held,  there  being  no  ex- 
press words  of  demise  of  the  ship  itself,  in  the  charter  party,  the 
freighter  did  not  thereby  become  the  owner  for  the  vo3^e,  but  that 
the  possession  continued  in  the  owner,  and  that  he  therefore  had  a 
lien  upon  the  cai^go  for  his  freight.     2  B.  ^  A.  503, 


CLERGY. 

1.  A  g;rant  of  part  of  the  chancel  of  a  church  by  a  lay  impropriator  lo  relation  to 
lo  J3.y  bid  heirs,  and  assigiAs,  is  not  valid  in  law,  and  therefore  such  S^^^  by. 
grantee  or  thoise  claiming  under  him,  cannot  maintain  trespass  for 

pullinff  down  his  pews  there  erected.     1  B.  &  A.  498. 

2.  By  his  induction  the  parson  is  put  in  possession  of  a  part  for  die  Id  relation  t«. 
whole>  and  may  maintain  an  action  for  a  trespass  on  the  glebe  land,  benefices, 
although  he  has  not  tak^n  actual  possession  of  it.     2  B.  I$6  A.  470. 

d.  A  parsolTwho  resigns  his  living  is  not  entitled  to  emblemente. 
2  B.  &  A.  470. 

4.  Under  53  O.  3.  c.  127.  s.  7.  a  party  summoned  before  two  In  relation  to 
justices  for  non-payment  of  a  church  rate,  may  give  them  notice  thi^t  cburcbe*. 
-he  disputes  the  validity  of  the  rate,  or  his  liability  to  pay  the  same, 
although  no  proceeding  is  commenced  in  the  ecclesiastical  court; 
Uid  where  a  party  so  summoned,  told  the  justices  that  he  would  bring 
an  action  a^pEunst  any  person  who  ventured  to  levy  the  rate,  as  he 
thought  he  hsuA  no  right  to  pay  because  he  had  no  claim  to,  or  seat 
in  the  chapel.  Held,  that  this  was  sufficient  notice,.  5  M.  4*  9* 
248. 

^.  An  action  for  money  had  and  received,  cannot  be  maintained 
against  a  church-warden,  to  recover  back  dues  which  previous  to  the 
commencement  of  the  action  had  paid  over  to  the  treasurer  of  the 
trustees  of  a  chapel.    8  Taunt.  136. 

6.^  The  mode  of  buiying  the  dead  is  a  matter  of  ecclesiastical  cog-  Sepultare.  - 
nizance,  and  therefore  where  the  question  was  whether  a  parishioner 
had  a  right  to  be  buried  in  the  parish  church  yard,  in  an  iron  coffin, 
which  was  a  new  and  unusual  mode,  the  court  refused  a  mandamus, 
2  B.  4-  A.  806. 
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COMMON  TENANTS  IN.  ♦ 

Miscallaneous.       Jisswnpnt  for  money  had  and  received  may  be  maintained  agaibst 

one  who  had  been  a  member  of  a  benefit^lub,  for  moiiej  enCnuited 
to  his  keeping  by  the  rest  of  the  society,  in  the  iawaab  ef  the  officeis, 
properly  appointed  for  managing  their  afiairs  under  the  artidee.    tf 
—  by  the  articles  the  society  are  empowered  to  appoint  a  treasuper,  an 

appointment  of  two  persons  to  be  treasurers  is  within  the  power.  It 
is  not  an  objection  to  such  an  action,  that  the  defendant  having  been 
a  member  at  the  time  when  the  promise  is  laid,  to  have  been  madein 
the  declaration,  was  a  partner  or  tenant  in  ^mmon,  and  thenfoie 
could  not  be  sued  in  assumpsit  for  money  haa  and  received.  6  Rice, 
131. 


Of  condittona 
proccdent. 


O^  conditions 
concorreDt. 


CONDITIONS  IN  CONTRACTS. 

1 .  By  charter-party,  the  freighter  covenanted  to  pay  to  die  owner 
freight,  at  and  aAer  the  rate  of  so  much  per  ton  per  month,  for  the 
term  of  six  months  at  least»  and  so  in  proportion  for  less  than  a 
month,  or  for  such  further  time  than  six  months,  as  the  ship  might 
be  detained  in  the  service  of  the  freighter,  until  her  final  discharge, 
or  until  the  day  of  her  being  lost,  captured,  or  last  seen  or  heard  of, 
such  freight  to  be  paid  to  Sie  commander  of  the  ship  in  the  manner 
following,  viz.  so  much  as  might  be  earned  at  the  time  of  the  arrival 
of  the  ship  at  her  first  destined  port  abroad  ;  to  be  paid  within  tea 
days  next  after  her  arrival  there,  and  the  remainder  of  the  fieight  at 
specific  periods.  Held,  that  this  constituted  one  entire  covenant,  and 
that  the  arrival  of  the  ship  at  her  first  destined  port  abroad,  was  a  con- 
dition precedent  to  the  owner's  right  to  recover  any  hreight,  and  thai 
the  ship  having  been  lost  on  her  outward  voyage,  Uie  owner  was  not 
entitled  to  recover  freight  at  so  much  per  calendar  month  to  the  day 
of  the  loss.     2B.&A.  17. 

2.  In  an  action  on  a  covenant  tliat  on  the  arrival  of  the  frfainliff's 
ship  at  a  certain  port,  where  he  undertook  to  receive  the  defaodait's 
cargo  and.  sail  for  England  therewith,  with  the  nexP  June  convoy, 
provided  the  ship  arrived,  and  was  ready  to  load  sixty-five  nmniog 
days,  before  the  sailing  of  such  ship's  convoy,  the  defendant  wooid 
provide  a  cargo  of  produce  in  time  for  her  to  load  the  same,  umI  join 
the  June  convoy  for  Efigland,  provided  she  arrived  out  and  was  ra^ 
dy  to  load,  and  notice  tl^reof  was  given  to  the  agents  of  the  plaiatiff 
in  error,  sixty^five  running  days  previous  to  the  running  of  die  said 
convoy,  and  on  her  arrival,  &c.  receive  the  said  cargo,  and  pay  die 
current  fi-eight :  it  is  not  a  condition  precedent  to  the  defendaac's 
part  of  the  contract,  that  the  ship  should  so  arrive,  but  he  is  stil 
bound  to  supply  a  cargo,  though  not  in  time  to  enable  the  phimifr  to 
sail  with  that  convoy.  And  to  a  breach  assigned  that  though,  ^. 
(averring  the  arrival  and  being  ready  to  load)  the  defendant  d&d  not 
provide  a  sufficient  cargjo  iu  time  to  enable  her  to  sail  with  that  ce» 
voy,  but  detained  the  ship  for  a  certain  time  a(\er  tlie  satlii^  of  die 
convoy,  whereof,  ^c.  it  is  no  answer,  to  plead  that  the  defenduilM 
not  so  detain  the  said  ship,  Ike.  the  gisf  of  the  action  l>eing  tbn '  * 
ing  her,  &c.     4  Price,  ;J6. 

3.  The  defendant,  as  owner  of  a  vessel,  covenanted  by 
party,  ^.  as  fi^eighter,  to  take  on  board  a  cargo  in  the  Braxiis^ 
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deliver  the  same  in  England ;  A,  covennated  to  put  the  cargo  oa 
board,  aod  pay  freight  at  a  certain  rate  per  ton  ;  part  in  money  on 
the  arrival  of  the  vessel,  and  the  remainder  by  bills  at  two  months 
after  the  delivery  of  the^caigo.  The  owner  bound  the  vessel  and 
her  ihight,  and  the  freighter  bound  the  cargo,  for  the  due  perform- 
ance of  their  respective  covenants.  Part  of  the  cargo  was  shipped 
for  A.^  and  part  for  other  consignees.  The  defendant  deUvered  the 
goods  to  the  other  consignees  on  pa3aaient  of  the  freight,  at  a  less 
rate  than  that  contmcted  for  by  the  charter-party  ;  but  refused  to  de- 
liver to  the  plaintiflb  the  goods  consigned  to  tS.,  which  «9.  had  as- 
signed to  them,  without  their  paying  the  whole  of  the  freight,  and 
under  the  terms  of  the  charter-party.  Held,  that  the  defendant  in 
detaining  the  goods  of  the  plaintiffs  until  payment  of  the  freight  stip- 
ulated for  by  the  charter-party,  as  the  delivery  of  the  goods  and  the 
payment  ot  the  freight  were  to  be  considered  as  concomitant  acts.  8 
TsHnt  280. 

4.  The  owner  of  a  vessel  covenanted  by  charter-party  to  let  the 
vessel  on  freight,  and  to  deliver  the  cargo  in  good  condition  ;  and 
the  freighters  covenanted  to  pay  the  freight  on  delivery  of  the  cargo, 
part  in  money,  and  the  remainder  by  bills  at  four  months.  HeU, 
diat  the  owner  might  detain  the  cargo  until  payment  of  the  freight :  the 
delivery  of  the  cargo  and  payment  of  the  freight  being  concomitant 
acts.    8  Taunt.  293. 

5.  The  defendant  purchased  a  leasehold  estate  of  the  plaintiff's  at  Validity  of; 
a  public  auction,  subject  to  certain  conditions  of  sale,  which  were 

<'  that  the  purchaser  should  immediately  pay  down  a  deposit,  in 
part  of  the  purchase  moneys  and  sign  an  agreement  for  payment  of 
the  remainder  within  twenty-eight  days  from  the  day  of  sale,  when 
possession  should  be  given  of  the  part  in  hand  ;  and  that  the  pur- 
chaser should  have  proper  convejrancesaad  assignments  of  the  leases, 
without  requiring  the  lessor's  title,  on  payment  of  the  remainder  of 
the  purchase  money."  ^snanpnt  was  brought  by  the  vendor  against 
the  purchase  for  the  noi^performance  of  the  conditions  on  his  part. 
AAer  a  verdict  for  the  plaintiffs  on  a  motion  in  arrest  of  judgment  on 
the  ground  that  the  plaintiffs  had  not  set  out  their  title  or  tendered 
the  conveyances  to  the  defendant.  It  was  held,  that  the  plaintiffs 
were  not  bound  to  set  out  their  title,  and  that  allegations  that  they 
were  ready  and  willing  to  convey,  and  that  they  were-  ready  and 
willing,  and  actually  offered  to  convey,  were  equivalent  to  a  per- 
formance of  the  conditions  on  their  parts.     S  Taunt.  62. 


CONSPIRACY. 

1.  An  indictment  charged  diat  defendants  conspired  by  divers  lodUtment  for. 
false  and  B<jji>tle  means  and  devices,  to  obtain  from  A,  divers  large 

Mums  of  money,  and  to  cheat  and  defraud  him  thereof.  Held,  that 
the  gist  of  the  offence  being  the  conspiracy,  it  was  quite  sufficient 
onlj  to  state  that  fact  and  its  object,  aind  not  necessary  to  set  out  the 
specific  pretentes.    2  B.  ^  A.  204. 

2.  Upon  an  indictment  against  A.^  £.,  and  others,  for  unlawfully 
meeting  together  with  persons  unknown,  for  the  purpose  of  exciting 
discontent  and  disail^ction,  it  was  held,  A.  B.  having  presided  at  this 
meeting ;  that  xosohitioiks  passed  at  a  foimer  meeting,  assembled  a 
short  time  before  in  ajdiatant  }^aoe,  and  at  which  A.  h,  also  presided, 
and  the  avowed  olgect  of  which  meeting  was  that  of  the  meeting 
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fUentioDed  in  the  iadictmenty  were  admissible  in  evidence  to  showilie 
intention  of  A.  B.  in  asseQibling  and  attending  the  meeting  in  ques- 
tion. A  copy  of  these  resolutions  detivered  by  ttf.  B.  to  the  witness, 
at  the  time  of  the  former  meeting,  as  the  resolutions  then  intended  to 
•  be  proposed,  and  which  corresponded  with  those  which  the  witness 
heard  read  from  a  written  paper,  is  admissible  without  producing  die 
original.  Large  bodies  of  men  having  come  to  this  meeting  from  a 
.  distance,  marching  in  regular  order,  resembling  a  military  march,  it 
was  held  to  be  admissible  evidence  to  show  the  character  and  inten- 
tion of  the  meeting,  that  within  two  days  of  the  same,  considerable 
numbers  were  seen  training  and  drilling  before  day-break,  at  a  place 
from  which  one  of  these  bodies  had  come  to  the  meeting,  and  that 
on  their  discovering  the  persons  who  saw  them^  they  ill-treated  than, 
and  forced  one  of  &em  to  take^  an  oath  never  to  be  a  king's  man 
again.  Held  also,  that  it  was  admissible  to  show  in  evidence,  for  the 
same  purpose,  that  another  body  of  men  in  their  progress  to  the 
meeting,  on  passing  the  house  of  the  person  who  had  been  so  31- 
treated,  expressed  their  disapprobation  of  his  conduct  by  hissiogJ 
Parol  evidence  of  inscriptions,  and  devices  on  banners  and  flqgs,  d^ 
played  at  a  meeting,  is  admissible  without  producing  the  originals. 
Upon  such  an  indictment,  evidence  of  the  supposed  misconduct  of 
those  who  dispersed  the  meeting  is  not  admissible.  3  B.  4*  A.  566s 

CONStABLli- 

Privileges  of.         !•  A  constable  acting  under  a  warrant,  commanding  him  to  take 

the  goods  of  if .,  takes  Sie  goods  of  B.,  tielieving  them  to  belong  to 
A.  Held,  that  he  was  entitled  to  the  protection  of  the  stat.  24  6. 2. 
c.  44.  s.  8.,  and  that  an  action  against  him  must  be  brought  withia 
six  calendar  months.     3  B.  6c  A.  330« 

2.  Where  a  constable,  having  a  magistrate's  warrant  of  distress  to 
levy  a  church  rate  under  the  statute  58  6.  3.  c.  127,  broke  the  door 
of,  and  entered  plaintiff's  dwelling-house.  Held,  that  althoci^  he 
thereby  exceeded  his  authority,  yet  that  no  action  could  be  main- 
tained after  the  expiration  of  three  calendar  months.     1  B.  &  A  227. 


CONTRACT. 

CoDsideretion.       1.  Declaration  stated  that  plaintiff  had  cohabited  with  defeodaat 

as  his  mistress,  and  that  it  was  agreed  that  no  further  immonl  ooa- 
nexion  should  take  place  between  them,  and  that  defi'ndant  shooU 
allow  her  an  annuity  as  long  as  she  should  continue  of  good  and  vir- 
tuous life  and  demeanour,  and  thereupon  in  conaideratioB  of  the 
premises,  and  that  plaintiff  would  give  up  the  annui^,  defendant 
promised  to  pay  as  much  as  the  annuity  was  reasonably  woith. 
Held,  bad  upon  general  demurrer.     4  B.  6c  A.  650. 

Mtttuality.  2.-  Where  upon  the  letting  of  premises  to  a  tenant,  a  memoraDdaBi 

of  agreement  was  drawn  up,  the  terms  of  which  were  read  over,  and 
assoited  to,  by  him,  and  it  tvas  then  agreed  that  he  ahooMi,  om  a 
future  day,  bring  a  surety  and  sign  the  agreement,  neither  c^  ^MA 
he  ever  did.  Held,  that  the  memorandum  was  not  an 
but  a  mere  unaccepted  proposal,  imd  that  the  terma  of  the 
therefore,  might  be  preved  by  parol  evidence    3  B.  4*  A.  336. 
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3.  Where  tfie    defendants  presented  for  payment  a  post-dated  Resciuioa  ofr 
check,  knowing  it  to  be  post-dated,  and  that  the  maker  of  it  was 

insolvent^  and  the  plainttffs,  in  ignorance  of  these  circumstances, 
paid  the  check  for  die  honour  of  the  maker,  expecting  funds  from 
him  in  a  short  time,  though  they  had  none  at  the  moment.  A  ver- 
dict having  been  taken  for  the  defendants,  with  leave  for  the  plaintiffs 
to  move  for  a  new4rial ;  the  court  granted  a  new  trial.  1  B.  &  B<  2S9. 

4.  Where  a  sherifTclaimed,  as  of  right  upon  a  warrant  issued  by 
him  in  the  execution  of  his  office,  a  larger  fee  than  he  was  entitled 
to  by  law,  and  the  attorney  paid  it  in  ignorance  of  the  law.  Held, 
that  the  latter  might  maintain  money  had  and  received  for  the  excess 
paid  above  the  legal  fee,  of  might  set  off  the  same  in  an  action  by 
the  sheriff  against  him.  2  B.  &  A.  462.  Held,  also,  that  the 
sheriff  was  not  entitled  to  more  than  a  fee  of  four  pence  upon  every 
warrant  issued  by  him.     Ibid. 

5.  ^,  a  trader  in  embarrassed  circumstances,  being  indebted  to  ji^^oidanc*  hL 
plaintiff  for  money  lent,  and  goods,  plaintiff  promised  to  induce  A,^b 

creditors  to  agree  te  a  composition  on  condition  of  «^.'s  giving  the 
plaintiffs  promissory  note  for  the  money  lent,  signed  by  »A,  and  ano- 
ther. As  security  the  note  was  given  by  Ji.,  and  signed  by  defen-> 
dant.  As  security  the  plaintiff  and  A*  agreed  to  keep  the  matter 
a  secret  from  .^.'s  creditors,  and  the  plaintiff  endeavoured,  but  in 
vain,  to  accomplish  a  composition  with  them.  Held,  that  the  trans- 
action was  fraudulent  and  void,  and  that  plaintiff  could  not  recover 
on  the  note  against  the  defendant*     1  Bi  fc  B.  447. 

6.  Where  A.  agreed  to  sell  to  //•  one«third  share  of  a  ship,  which  illegal, 
was  then  to  be  employed  on  a  joint  adventure,  in  the  exportation  of 
military  stores  to  South  America,  contrary  to  an  order  in  council 

then  in  force.  Held,  that  the  agreement  being  entire^  and  contain- 
ing on  the  face  of  it,  an  iUegal  stipulation,  it  lay  on  the  party  seeking 
to  enforce  the  same,  to  show  that  means  had  been:  used  to  obtain  a 
license,  or  that  the  illegal  purpose  had  been  abandoned,  and  that  in 
failure  thereof  A.  could  not  recover  for  the  sharo  of  the  ship.  1 
B.  &  A.  63.  ^  ' 

7.  Semhle,  that  a  wager  between  the  proprietors  of  two  carriages 
for  the  conveyance  of  passengers  for  hire^  that  a  given  person  should 
go  by  one  of  these-  carriages,  and  no  other,  is  iUegaL  1  B.  &  A. 
683.  But  held,  at  all  events,  the  wager  having  been  deposited  in 
the  hands  of  the  stake-holders,  that  either  party,  having  demanded 
his  deposit  before  the  wager  was  won,  was  entitled  to  have  it  return* 
ed  to  him,  and,  on  refusal,  to  maintain  an  action  against  the  stakes 
hokier.     Ibid. 

8.  Money  deposited  with  a  stake->holdei',  as  a  bet  on  the  event  of 
a  foot  race,  may  be  recovered  from  him  by  either  party  in  an  action. 
For  money  had  and  received  after  the  race  has  been  run,  and  the 
parties  differ  as  to  the  winner,  a  nonsuit  on  the  ground  that  such  ac- 
tions are  an  idle  waste  of  the  time,  and  hinderance  of -the  business 
of  courts  of  law  set  aside.     7  Price^  540. 

9.  Money  lent,  and  applied  by  the  borrower  for  the  express  pur- 
pose of  settling  losses  on  illegal  stock -jobbing  transactions^  to  which 
the  lender  was  no  party,  cannot  be  recovered  back  by  him.  3  B*  & 
A.  179,     - 

10.  ^.,  by  letter,  offers  to  sell  to  B.  certain  specific  goods,  re-  SoSoiency. 
ceiving  an  answer  by  return  of  post.     The  letter  beifig  mis-directed, 

the  answer,  notify^ing  the  acceptance  ef  the  offer,  arrived  two  days 
later  than  it  ought  to  have  dpne  ;  on  the  day  following  that  when  it 
Voif.  Vlh  90 
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would  have  arrived  if  the  original  letter  had  been  properly  directed, 
A.  sold  the  goods  to  a  third  person.  HeM,  that  there  was  a  contour 
binding  the  parties  from  the  moment  the  offer  was  acceptod,  and 
that  B.  was  entitled  to  recover  against  .S.  in  an  action  for  not  cobh 
pleting  his  contract.  1  B.  4*  A.  681. 
Conslruction.         H-  By  charter  party  the  defendant  covenanted  to  pay  frei^for 

a  caigo  at  a  certain  rate  per  ton  freight  measurement  T6  an  action 
of  covenant  for  ncmpayment  of  freight,  he  pleaded,  first,  that  by 
the  usage  of  the  particular  trade,  an  account  must  be  prcMiueed  \o 
the  freighter,  by  the  owner,  before  he  could  demand  payment  of 
the  freight,  and  that  no  such  account  was  delivered ;  and,  secoiMDy, 
that  it  was  the  duty  of  the  plaintiff  to  deliver  a  fipeight  measurement, 
and  that  he  had  not  done  so.  Held  on  demurrer,  that  these  pleas 
were  bad,  as  the  usage  so  pleaded  would  cease,  a  new  condiliott, 
and  vaiy  the  terms  of  the  original  contract.    8  Taunt  254. 

12.  Upon  a  parol  demise  a  rent  to  take  place  from  the  following 
lady  day,  evidence  of  the  custom  of  the  country  is  admissible  to 
show  that  by  <<  lady  day*'  the  parties  meant  "  old  lady  d^."  4  B. 
4-  A.  688. 


CONVICTION. 

Relatir*  to  iht      ^*  Two  justices  may  proceed  mider  12  6.  3.  c.  61.  s.  18.  to  ad- 
jadgmMt.         judge  a  forfeiture  of  gunpowder,  unlawfidly  conveyed  to  thepefsoQ 

seizing  the  same,  but  the  conviction  must  show  tlmt  the  person  to 
whom  it  is  adjudged  is  the  person  who  seized  it,  bemg  adjudged  to 
T.  G.,  die  person  who  seized  the  same,  without  more,  is  inttMflyMyT^, 
5H.  &S.  138. 
Kalativ*  to  ths  ^'  ^  convictioii,  by  two  justices  under  etat  17 .6.  2.  c«  38.  upoi 
commitment      con^lainl  of  the  overseers  of  a  parish  against  the  late  oveiaeer,  for 

refusing,  and  neglecting  to  deliver  over  to  them  a  certain  book  be* 
longing  to  the  paiish,  caQed  the  bastardy  ledger,  convicting  him  of 
the  said  offence,  and  adjudging  that  he  should  be  committ^  to  tba 
common  gaol,  t6  be  se^ely  kept  until  he  should  have  yielded  up  afl 
and  every  the  books,  concerning  his  said  office  of  overseer,  beloi^« 
ing  to  the  parish,  was  held  void,  as  to  the  adjudication  respectmg 
the  iniprisonmMit,  for  excess,  the  slune  extending  beyond  what  waa 
previously  required  of  the  person  convicted  ;  and  a  warrant  of  com- 
mitment founaed  on  this  conviction,  and  directing  the  gaoler  to  keep 
him  in  the  terms  of  the  adjudication,  was  also  holden  v<Hd  in  lolo, 
for  which  trespass  and  false  imprisonment  would  lie  against  the  jus- 
tices, although  the  conviction  had  not  been  quashed.  5  M.  &  S.  314. 
RolatiFo  to  ap-  3.  By  50  6.  3.  c.  48.  s.  25.  it  is  provided  that  any  party  aggiiev^ 
pealing.  by  the  conviction  under  that  act  who  shall  enter  into  a  recognizanoe 

tolapp^ar  at  the  next  sessions,  shall  be  at  liberty  to  q>peal  to  each 
sessions.  Held,  that  this  dispenses  with  the  necessity  of  any  nxAat 
of  appeal,  and  that,  if  the  party  duly  enter  into  the  recognizance,  the 
sessions  are  bound  to  hear  the  appeal.    4  B.  &  A.  276. 

4  Where  a  statute  gives  a  party  aggrieved  a  right  of  appeal,  on 
giving  a  security  to  a  specified  amount  he  may  enter  and  respite  his 
appeal  at  the  next  sessions,  after  having  given  such  security  withoul 
notice  to  the  other  skle  ;  but  after  the  appeal  has  been  respited,  if 
he  does  not  give  the  usual  notice  of  trying  it,  Uie  seasions  wiB  ba 
authorized  to  dismiss  it  altogether.    2  B.  &  A.  694. 
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6.  In  an  action  against  a  magistiate,  a  conviction  by  Urn,  if  no  lUlating  to  the 
defect  appear  on  the  face  of  it,  is  conclusive  evidence  of  the  facts  ^^onclniireDeis 
contained  in  it     1  B.  4-  B.  432.  ^'' 

6.  In  trespass  against  magistrates  for  taking  and  detaining  a  vessel, 
a  conviction  by  the  defendairts  under  the  bumboat  act  (no  defect  ap- 
pearing on  the  fece  of  the  conviction)  is  conclusive  evidence  that  the 
vessel  in  question  is  a  boat  within  the  meaning  of  the  act,  and  pro- 
periy  condemned.     1  B.  <$•  B,  489* 

COPTHOLD. 

*  1.  A  cq^yfaold  was  surrendered  to  the  use  of  husband  and  wife  Sarrender  of. 
for  theirnatural  lives,  and  the  life  of  the  longer  liver  of  them,  and 
from  and  aiier  the  decease  of  the  survivor  of  them,  to  the  right 
heirs  of  the  survivor  for  ever*  Held,  that  the  husband  and  infe 
took  a  vested  estate,  not  only  for  their  joint  lives,  but  also  for  the 
iife  of  the  survivor,  with  a  contingent  remainder  in  fee  to  tiie  sur- 
vivor.   4  B.  ^  A.  803. 

2.  Where  ^e  lord  of  a  manor,  by  copy  of  court  roll,  gmnted  a  Admittance  to. 
reversion  of  certain  premises,  then  in  his  tenure,  to  have  and  to  hold 

to  B.  for  his  life,  immediately  after  the  death  of  Jl.  Hekl,  that  B. 
might,  on  the  death  of  JL^  maintain  aa  ejectment,  althoi^  he  had 
never  been  admitted,  he  having  acquired  a  perfect  legal  titk  by  the  « 

grant,  withoqt  admittance.     2  B,  ^  A.  453. 

3.  Acopyholdtenement,  to  which  a  right  of  common  was  annexed,  Rightiof  the 
having  vested  in  the  lord,  by  forfeiture,  he  regranted  it  as  a  copy.  lord. 

hold  with  the  appurtenances.  Held,  that  having  always  continued 
demisable  while  in  the  hands  of  the  lord  it  was  a  customaiy  tene- 
ment, and  as  such,  was  still  entitled  to  right  of  common.  Held 
secondly,  that  a  custom  for  the  lord  to  grant  leases  of  the  waste  of 
the  manor  without  restriction  is  bad  in  pobt  of  law.    3  B.  &  A*  153. 

COBFRIGHT. 

1.  In  declaration  for  pirating  a  book,  on  allegation  that  plaintiff  ^^ 
was  the  author  of  a  book,  being  a  musical  composition,  called  w3.,  is 

well  supported  by  showing  him  to  be  the  author  of  a  musical  compo*  ^ 

sition  <^that  name,  comprized  in,  and  occupying  only  one  page  of  a 
work  with  a  different  title,  wbidi  contained  several  other  musical 
composition.    2  B.  &  A.  298. 

2.  The  54  6.  3.  s.  156., does  not  impose  upon  authors  as  a  oondi-  "^Itle  to. 
tion  precedent  to  their  derivii^  any  benefit  under  that  act,  that  the 
composition  should  be  first  printeo,  and  therefore  an  author  does  not 

lose  his  copyri|^  by  selling  his  work  in  manuscript  before  it  is  printed, 
2B.  &A.298. 

3.  An  author  whose  work  had  been  published  more  than  28  years  Relative  to  the 
before  the  passing  of  the  64  G*  3.  c.  156.,  is  not  entitled  to  tlie  copy-  it.  54  G.  3. 
sT^t  for  life.      1  B«  iic  A.  396.  <>*  1^- 

CORONER. 

A  coroner's  duty  is  juiKcial,  and  he  can  only  take  an  inquest  mpet*  iDq^niritienby. 
pimm  corporU^  and  an  inquest  in  which  the  jury  were  not  sworn  by 
fbf  coroner  himself,  and  mptr  vincrn  corporis  is  absolutely  void. 
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The  court  will  not  therefore,  after  an  adjournment  by  the  coroner  of 
such  an  inquest,  grant  any  mandamus  to  compel  him  to  proceed  in  it. 
3  B.  ^  A.  2p0.  . 


CORPORATION, 

Relative  to  1.  Kine  Charles  the  Second,  by  charter,  granted  to  the  corporation 

charters.  of  Walsdl  two  fairs  to  be  holden  annually  within  the  boroogh  and 

.  foreign,  and  confinned  to  them  all  markets  which  they  then  held, 
with  a  reservation  of  the  rights  of  the  lord  of  the  manor  ;  it  appeared 
that  a  marHet  had  been  holden  immemorially  in  the  High^ireei  of 
Walsall^  untfl  a  very  late  period,  when  the  corporation  finding  h  in- 
convenient, removed  it  out  of  the  Highrsiretty  to  another,  aod  more 
convenient  place  within  the  borough ;  the  corporation  had  exercised 
acts  of  ownership  in  pulling  down  an  old  market-house,  and  erecting 
a  new  one  ;  the  clerk  of  the  markets,  however,  had  been  appointed  by 
the  lord  of  the  manor,  but  he  did  not  receive  any  toll  from  the  per- 
sons frequepting  it.  The  defendant  having  been  indicted  for  a 
nuisance  in  erecting  stalls  in  the  High^street^  after  the  removal  of 
the  market ;  the  judge,  upon  the  trial,  left  it  to  the  jury,  to  say  whe- 
ther the  corporation  were  owners  of  this  market :  adding,  that  if  thej 
were,  the  light  of  removal  was  incident  to  the  grant.  The  jury 
having  found  in  the  affirmative,  the  court  refused  to  grant  a  new  trial. 
1  B.  4.  A.  67. 

2.  By  the  charter  of  aborough,  it  was  directed  that  when  it  shonl4 
happen  than  any  of  the  capital  burgesses  should  die,  dwell  out  of  the 
borough,  or  for  the  cause  be  removed,  it  should  be  lawful  for  the  re- 
maining to  elect  others  into  the  place  of  those  so  happening  to  die,  or 
\}e  removed.  Held,  that  these  words  were  not  so  unambiguous  as  to 
warrant  the  court  in  granting  a  mandamus  to  admit  two  persons  in 
the  room  of  two  non-resident  capital  bui^esses,  the  corporation  not 
having  previously  removed  them  for  this  cause  from  their  offices. . 
3  B.  &  A,  690. 


COSTS, 

For  the  defend-      1,  jf  the  plaintiff  take  out  of  court  a  less  sum  than  that  for  which 
^^  *  he  has  originally  proceeded,   and  below  the  amount  fixed  by  the 

statute,  as  that  for  which  a  defendant  may  be  held  to  bail,  it  is  not  in 
this  court  within  the  43  G.  3.  c.  46.,  if  the  plaintiff  give  a  good  reason 
for  taking  it  out.     6  Price,  126. 

2.  The  statute  43  G.  3.  c.  46.  s.  3.  for  allowing  costs  to  a  defend- 
ant, in  caae  of  arrest,  without  probable  ^  cause,  does  not  extend  to 
cases  where  a  defendant  pays  money  into  court,  and  the  plaiodff 
takes  it  out,  though  it  be  a  much  sm^ler  sum  than  that  for  which  fte 
defendant  is  holden  to  bail.     1  B.  &  B.  66. 

3.  Where  the  defendants  were  held  to  bail  for  1 30/.  1  Irf.,  and  the' 
cause  beiog  referred  to  an  arbitrator,  he  found  that  only  20/ .  4s.  '9d. 
was  due  from  them,  the  court  would  not  allow  the  defendants  their 
costs  under  43  G.  3.  c.  46.  s.  a|.     1  B.  4*  B.  278. 

4.  The  defendant  was  held  to  bail  on  an' action  for  25L ;  he  pleaded 
in  abatement  as  to  12/.  IO9.,  and  the  generaMssue  as  to  the  ren^ainder ; 
verdict  for  the  plaintiff  for  the  latter  sum.     On  motion  for  coit^ 
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Dnder  the  43  6.  3.  c.  46.  supported  by  aifidavit,  that  the  defendant 
believed  the  plaintiff  had  sued  out  bailable  process  for  the  purpose  of 
extorting  from  hira  the  whole  sum.  Held,  not  a  case  of  malicious 
arrest  within  the  statute.     5  Price^  1. 

5.  Where  an  executrix  pleaded  1st  nfm-asaumpsiif  2d  JV*e  tmque  Oa  verdict  or 
executrix,  and  3d  PUne  administravit,  and  issues  on  the  first  pleas  judgment  at  to 
were  found  for  plaintiff,  and  on  the  last  for  defendant :  it  was  holden  fu'^N^°^^'ff  "^ 
tbat  the  last  plea  being  a  complete  answer  to  the  action,  the  de-     ®  P  ^^'^  ^ 
fendant  was  entitled  to  the  general  costs  of  the  trial.  1  B.  4*  A.  254. 

6.  In  trespass  two  defendants  appeared  by  the  same  attorney,  and 
pleaded  ^isi  general  issue,  and  second,  separate  justifications, 
^,  obtained  a  verdict  generally,  and  D.  obtained  a  verdict  on  his 
justification,  but  the  plaintiff  succeeded  against  him  on  the  general 
issue.  Held  first,  that  B.  was  not  entitled  to  any  costs  on  the  issue 
found  for  him  ;  second,  that  the  master  in  taxing  Ji.^a  costs,  was 
right  in  allowing  only  one  half  of  the  attorney's  costs  for  appearance, 
&c. ;  third,  that  the  costs  due  from  the  plaintiff  to  Jl.,  could  not  be 
set  off  against  the  costs  due  from  B.  to  the  plaintiff.     4  B.  &  A.  43. 

7.  Assumpsit  on  a  promissory  note  drawn  by  .^.,  testator  of  de- 
fendant, pa3rable  to  plaintiff  B.  Pleas,  non-assumpsit^  statute  of 
limitations,  and  plene  administravit.  The  two  first  issues  were  found 
for  plaintiff;  the  last  for  the  defendants;  the  prothonotary  gave  the 
plaintiffi  costs  on  the  whole  and  the  postta ;  to  the  defendants  he 
gave  costs  on  the  third  plea  only.  On  a  motion  tbat  the  prothonota- 
ry review  ];iis  taxation.  Held,  that  the  defendant  having  established 
an  absolute  bar,  was  entitled  to  the  psstea,  and  the  general  costs  ;  and 
that  the  prothonotary  must  review  his  taxation.     8  Taunt.  129. 

8.  Where  one  of  several  issues  is  found  for  the  defendant,  he  is 
not  entitled  to  his  costs  on  that  issue,  though  in  consequence  of  the 
plaintiff's  withdrawing  his«record  at  the  adsizes,  for  the  purpose  of 
an  amendment,  and  re-entering  it,  the  defendant's  witnesses  were 
obliged  to  wait  several  days  longer  than  they  would  otherwise  have 
done.     1  B.  ^  B.  222. 

9.  Trespass :  four  counts  ;  for  fishing  in  plaintifTs  close,  covered 
with  water,  several  fishery,  and  Qnee  fishery,  carrying  and  away  plain- 
tifTs fishes.  Pleas,  first,  not  guilty  ;  second,  that  the  close  belongs 
to  W.  A,,  defendant's  master ;  third  and  fourth,  that  the  several  and 
fr^e  fishery  belongs  to  fV,  A.  New  assignment  setting  out  abuttals 
of  plaintiff's  close  and  replication  traversing  fF.  .^.'s  several  and  free 
fishery.  Pleas  to  new  assignment :  first,  not  guilty  ;  second,  that 
locus  newly  assigned  is  the  close  of  W,  A. ;  third,  that  W,  A,  has 
common  offishery  over  the /ociw  newly  assigned*  The  issue  on  the 
common  of  fishery  was  found  for  the  defendant ;  as  also,  that  part  of 
tho  first  issue  which  related  to  the  second,  third,  and  fourth  counts  of 
the  declaration ;  the  other  issues  were  all  found  for  the  plaintiff, 
with  Is,  damages,  and  40^,  costs  on  the  first  count.  The  court  con- 
firmed the  taxation  of  the  prothonotary,  who  had  allowed  the  defend- 
ant general  costs  in  the  cause  on  the  issues  found  for  the  defendant, 
and  the  plaintiffs  the  costs  of  the  issues  found  for  the  plaintiff.  1  B. 
^  B.  465. 

10.  In  an  action  on  the  29  £llz.  c.  4.,  plaintiff  is  entitled  to  treble  in  action  on 
costs,  as  well  as  treble  damages.     2  B.  &  A.  393.  remedial  sta- 
ll. The  defendant's  pleading  a  tender  to  an  action  for  goods  sold,  }3}^*' 

does  not  preclude  him  firom  entering  a  suggestion  on  the  roll,  to  de-  r^^^^  the  tuit 
prive  the  plaintiff  of  his  costs,  under  statute  39  and  40  G.  3.  c.  104.  s.  inteadof^an*^ 
12.,  LQndon  court  of  requests  act.     5  M.  &  S.  196*  inferior  court. 


rod 


COURT. 


[Addbxhi. 


Kelmtive  io  ob-  12.  The  ciHirt  will  compd  flecuiity  for  owte,  whew  phintiff  residee 
Naming  aeciirity  abroad  with  a  previous  application  to  hi8  attorney,  bat  diey  wiD  not 
ior.  order  a  stay  of  proceedings,  unless  such  appUctttion  has  been  made, 

1  B  &  A  331 

13.  Where  tiie  plaintifi;  aaer  issue  joined,  has  been  convicted  of 
felony,  and  received  sentence  of  tninsportatk>n,  the  court  will  compel 
him,  or  his  attorney,  to  give  security  for  costo  retrospective  and  pio- 
spective.     1  B.  &  A.  159. 

14.  Application  ^t  a  plaintiff  shall  give  security  for  costs,  must 
bemadebefbre  issue  joined,  although  the  iss«e  was  joined  in  the  pie- 
ceding  vacation.     6  Price,  610* 

15.  Plaintiffs  who  live  out  of  die  jurisdiction  of  the  ooivt,  nu^be 
compelled  to  give  security  for  costs,  though  such  plaiatifll  sue  «s 
executors.     1  B.  ^  B.  877.  . 

1 6.  A  defendant  in  repleotn,  residing  out  of  the  nirisdiclMMk  oC  the 
court,  is  liable  to  give  security  for  costs.     1  B.  &B.  505. 

17.  Where  a  rule  is  made  absolute  on  payment  by  the  applicaat, 
MUceUaneouB.|  ^^gjg  ^f  the  application  affidavits,  made  in  opposition,  not  read  nor 

entered  in  the  minutes,  nor  noticed  in  the  order,  will  not  be  allowed 

on  taxation.     5  Fffce,  576. 


JissessmeDt. 


COUNTY  RATE, 

K  The  sessions  are  not  authorized  to  order  the  payment,  by  Ae 
Application  of.  |,ridgemaster,  to  the  clerk  of  the  peace,  of  a  per  centage  oo  all 

money  raised  for  the  repair  of  bridges  in  a  particular  district,  >b  li^ 
of  ail  his  fees  for  indictments,  presentments,  &c.  for  bridges  wiAm 
it ;  although  such  per  centage  was  claimed  asanancient  fee,  and  had 
b^n  paid  without  dispute  for  a  long  perio4of  tincie.  1  B.  &  A.  319. 
2.  A  district  situate  within  the  local  limits  of  the  county  ci  Ferft 

.  from  time  immemorial  had  been  part  of  the  county  of  DariMi,  yet 
had  always  contributed  to  the  public  burdens  of  the  county  of  iFiwiL 
Held,  that  it  was  to  be  presumed  that  suc6  district,  ei&er  in  the 

f  original  division  of  land  in  counties,  cr  at  some  subsequent  period, 
when  it  was  separated  from  the  county  of  Forfc,  was  made  part  of 
the  county  of  Durham^  on  condition  of  its  contributing  te  tiie  harden 
of  die  county  of  ForA;,  and  that  such  districtwas  liable  to  the  cooaly- 
rate  of  Yorkshire,     3  B.  &  A.  72. 


Suporier* 


Officers  of., 
loferior, 


COURT. 

1.  The  court  will  not  take  judicial  notice  of  the  local  situatioii 
distances  in  the  different  places  in  the  counties  of  EngUmd  * 
each  other  ;  and,  therefore,  where  a  return  to  an  habeat  eerpm 
ed  that  the  prisoner  was  found  on  board  a  vessel  discovered  i 
eight  leagues  of  that  part  of  the  coast  of  G.  B.  cMed' Svffoik^  te 
within  eight  leagues  of  O.  in  that  county,  it  was  held  not  to  be ' 
red  with  sufficient  certain^  that  the  vessel  was  not  witbiB 
leagues  of  the  coast  of  G.  j6,,  between  the  Jforik  Fordand  in 
and  Beachy  Head  in  Su$$4x..    4  B.  &  A.  243* 

2.  The  chief  clerk  is  not  entided  to  poundage  <Hi  money  paid 
court  by  the  sheriff  under  43  6.  3.  c.  46.  s.  2.     2  B.  4-  A.. 770 

3.  It  is  no  ground  of  error  upon  a  judgment  of  an  inferior  c 
that  the  plaint  was  levied  before  the  causes  of  action  aociued.  8  B. 
&  A.  605. 
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4.  Plaintifrin  an  inferioF  court  from  which  a  cause  is  removed  hj 
habeas  carpus,  and  a*  rule  for  better  bail  given,  is  not  entitled  to  a 
procedenda,  afler  render  Of  defendant,  and  notice  of  such  render, 
although  the  render  be  made  after  the  daj  on  which  the  rule  for 
better  bail  expires.    4  B.  &  A.  5d5. 

5.  A  judge  at  Am  Prius  has  the  power  of  finding  a  defendant  for  Of  Niti  Prios. 
a  contempt  committed  by  him  in  the  course  of  adcbressing  the  juiy. 

4  B.  &  A.  829. 

6.  The  ecclesiastical  court  has  jurisdiction  nxtione  loci  over  the  Cccl«iiattical 
order  and  proceedings  of  vestry-meetings  held  in  a  church ;  and,  there-  Court. 

fore,  where  a  rector  had  libelled,  in  that  court,  a  parishioner  for  pre- 
venting him  from  presiding  as  chairman  at  such  a  meeting,  a  prohi- 
bition was  refused.    8  B.  Sc  A.  241. 

7.  A  court  of  general  gaol-delivery  has  the  f)ower  to  make  an 
<Mder  to  prohibit  the  publication  of  the  proceedings  pending  a  trial 
likely  to  continue  for  several  successive  days,  and  to  punish  disobe- 
dience to  such  order  by  fine.  Service  of  an  order  of  such  court, 
calling  upon  the  editor  of  a  newspaper  **  to  answer  for  contemptu- 
ously publishing  such  proceedings,"  at  the  office  at  which  the  news- 
paper was  published,  is  good  service  within  38  G.  8.  c.  78.  s.  12., 
and  the  editor  not  having  appeared,  the  fine  was  held  to  be  pro- 
perly imposed  upon  him  in  his  absence.     4  B.  &  A.  218. 

8.  A  justification  in  trespass  stated  that  by  custom  a  court  had,  Borough  ceort. 
from  time  immemorial,  been  holden  before  the  steward  and  port- 
reave  of  a  borough,  or  their  sufficient  deputy  or  deputies,  and  that 

^  a  court  was  holden  before  C.  D,  the  deputy  of  ^.  B,,  who  was  then 
Sfteward  and  port-reave.  Held,  that  upon  this  plea  the  two  offices 
mu9t  be  taken  to  have  been  cbmpaUble  and  that  the  appointment 
of  the  deputy  by  the  person  holding  both  offices  was  sufficient.  8  B. 
&  A.  60. 

9.  Upon  a  motion  for  a  prohibition  to  the  lord  chancellor  sitting  in  The  lord  chau- 
bankruptcy,  it  appeared  that  the  assignees  had  seized  as  the  proper-  ceUor  sittiog  m 
ty  of  the  bankrupt  a  farm  belonging  to  A.  B.,  and  had  kept  it  a  long  "bankruptcy. 
time,  and  mismanaged  it,  and  that  the  lord  chancellor  had  referred  it 

to  the  master  to  take  the  account  between  A.  B.  and  the  assignees  in 
respect  of  such  property  and  of  its  mismanagement ;  and  afterwards 
apon his  report, had  ordered  a  certain  sum  to  be  paid  to  .^.  B.  by th) 
assignees;  the  commission  having  previously  superseded.     Held, 
first,  that  the  jurisdiction  of  the  loixl  chancellor  sitting  in  bankruptcy 
was  not  confined  to  the  period  during  which  the  commission  subsist- 
ed ;  secondly,  that  he  had  not  exceeded  his  jurisdiction  in  ordering 
the  master  to  take  an  account  as  to  the  mismanagement,  &c.  of  the 
prqperty  ;  nor  in  making  the  assignees  personally  liable,  beyond  the 
funds  in  their  hands,  for  such  mismanagement ;  held,  third  ly ,  that  the 
lord  chancellor  had  jurisdiction  over  all  efiects  taken  under  the  com- 
mission, as  well  those  of  strangers  as  of  the  bankrupt,  and  over  the 
assignees  for  all  acts  done  by  them  in  their  character  of  assignees, 
by  vulue  or  under  the  commission  ;  held,  fourthly,  that  in   cases 
"vrhere  the  lord  chancellor  has  jurisdiction  generally,  this  court  has  no 
authority  to  revise  his  order ;  held,  fifthly,  that  no  prohibition  can  be 
panted  after  the  final  order  of  tiie  lord  chancellor,  unless  there  be  an 
original  want  of  jurisdiction  apparent  on  the  face  of  the  proceedings. 
Q^uare,  whether  this  court  have  authority  to  direct  a  prohibition  to 
the  lord  chancellor  sitting  in  bankruptcy.     8  B.  &  A.  123. 

10.  An  act  of  parliament  created  a  court  of  requests  iu  a  city  and  (;i^„f^  ^f  r^. 

quests  for  Bath . 
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CROWN. 


[Addeitba. 


ks  liberties,  and  gave  it  jurisdiction  over  debt  not  exceeding  10/. 
due  from  any  person  residing  within  the  city  and  its  liberties  to  all 
persons  residing  within  or  without  those  limits.  Held,  that  the  court 
had  jurisdiction  over  causes  of  action  without  the  jurisdiction^  pro- 
vided the  defendant  lived  within  it.     3  B.  &  A.  210. 


CoDstructiOD  of. 


Pleading  rela- 
trvo  io» 


,    COVENANT. 

1.  Where  A.,  being  seized  of  certain  real  estates,  conveyed  jiart 
of  them  to  tlie  uses  of  the  settlement  at  the  time  of  his  second 
marriage,  and  also  covenanted  with  the  trustees  that  he  would,  by 
will  or  othenvise,  give  and  devise  all  other  his  real  estates,  and  also 
his  personal  estate  and  effects  whatsoever  and  wheresoever,  to  and 
amongst  the  children  both  of .  his  first  and  second  maniage,  clhaie 
and  share  alike ;  held,  that  this  covenant  was  appUcable  only  to  such 
reb'l  and  personal  estate  of  which  •A.  might  die  seised  or  possessed ; 
and  that  it  did  not  prevent  him  from  disposing  freely,  during  hia 
life,  of  such  part  of  his  real  estate  as  was  not  settled,  or  which  he 
might  acquire  subsequently  to  the  date  of  the  settlement.  3  B.  &  A. 
531. 

2.  Assignment  of  breach  of  covenant,  in  general  words,  although 
in  the  words  of  the  covenant,  held  ill  upon  a  demurrer  to  the  de- 
fendant's plea,  because  the  assignment  did  not  show  any  particidar 
act  of  the  plaintifi^,  or  in  what  particular  respect  he  had  refused  to 
act,  which  amounted  to  a  breach  of  his  covenant.  Such  bad  ass^n- 
ment  not  cured  by  pleading  over  a  set-off  of  a  demand  (claimed  in 
a  different  right  from  that  in  which  the  plaintiff  who  was  an  admi- 
nistratrix, sued)  to  a  declaration  in  covenant  for  unliquidated  dama- 
ges.    7  Price,  550. 

3.  Breach  of  covenant  assigned  that  the  defendant^  to  wit,  oo,  &c. 
and  on  divers,  to  wit,  nineteen  other  days,  between  that  day,  &c  and 
&c.  ;  plea,  that  the  defendant  did  not,  on  the  several  days  in  the  dec- 
laration mentioned,  &c. ;  special  demurrer.  Held,  that  the  plea 
was  bad,  as  it  took  an  immaterial  traverse,  and  tied  the  plaintiff  dovs 
to  prove  breaches  on  all  the  particular  days  mentioned  in  the 
ration.     8  Taunt  190. 


CROWN. 


Grants,  con- 
st ruction  of. 


1.  Grant  of  a  liberty  in  a  certain  manor  to  «^^,  who  grants  die 
manor  with,  &c.  to  the  crown.  Tiie  crown  grants  the  manor  again 
to  B.  with  all,  &c.  liberties,  &c.  in,  &c.,  in  as  full  and  ample  maDser 
as  A,  had  it ;  such  re-grant  passes  nothing  but  what  is  ex^ady 
mentioned  in  words,  as  the  subject  matter  of  such  grant,  notwidi- 
standing  the  words  of  reference  to  the  former  grant,  which  does  aoc 
extend  the  operation  of  the  latter  beyond  the  precise  terms  of  the 
patent.     6  Price,  217. 

2.  A  grant  of  a  liberty,  in  a  manor,  of  goods  and  chattels  of  te- 
nants in  such  manor  attainted  of  felony,  is  confined  to  the  goods,  &c* 
of  felons  being  locally  situate  within  the  manor,  and  does  not  pass 
goods,  delaying  out  of  it»  SembU,  that  if  the  words  were  <^  iii,«C 
or  upon,"  it  could  not  be  so  extended.     5  Price,  217. 

3.  If  the  words  ^^Ex  certa  Bcienia  specicUignUia  ei  mtro  stola,  ** 
reduce  a  royal  grant  to  the  rules  of  construction  to  which  the  gruiN 
of  private  persons  9X^  subject,  doubted.     5  Price,  217. 
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4.  Stock  and  indney  in  the  funds  are  not  goods  and  chattels,  tlm^ 
do  not  pass  by  a  grant  of  bona  et  caialla  felonum,     5  Price,  217. 

5.  Stock  has  locality,  except  for  purposes  of  probate  and  ad- 
ministration.    It  is  a  chose  in  an  action.     5  Price,  217; 

6.  A  grant  of  exemption  from  forestal  duties  does  not  pass  tliti 
forestal  rights  from  which  those  duties  spring ;  therefore,  a  grant  of 
exemption  from  forestal  duties  does  not  give  such  a  right  to  the 
grantee  as  will  give  him  a  claim  to  an  allotment  on  the  inclosure  of 
commonable  lauds  within  a  forest,  in  consideration  of  the  forestal 
yights.    6  Price,  269. 

7.  To  forestal  rights,  there  must  be  express  words  indicative  of 
that  particular  purpose  in  the  grant.  Semble^  such  rights,  properly 
so  called,  are  not  grantable  to  a  subject     5  Price,  269i 

8.  A  grant  of  a  manor  to  A,,  with  particular  words  of  reference 
to  a  previous  grant  to  £.,  as  ^*  with  all  lib^ies,  &c.  &c.  &c.  which 
B,  had'' — ^'  in  a  full  and  ample  manner  as  /i.  held  and  enjoyed, 
&c.  &c."  is  not  sufficient  to  pass  forestal  rights  which  had  been 
granted  to  and  enjoyed  by  B.^  without  express  words.  5  Price,  269« 

9.  A  decision  in  eyre  against  a  former  grantee,  and  submitted  to 
by  him  if  followed  by  conformable  usage^  is  conclusive  on  tho60 
daiming  under  him*    5  Price,  269* 


CUSTOM. 

1.  An  usage  fer  the  landlord  to  pay  k  siim  in  compensation  to  Of  the  dttiin^' 
jihe  off-going  tenant,  for  labour  and  expense  bestowed  by  him  in  **^  between 
tilling,  blowing,  and  manuring  arable  and  meadow  land,  according  „^*!!^'^  ^^ 
to  the  course  of  good  husbandry,  the  advantage  of  which  labour       ^  * 

and  expense  the  tenant  could  not  otherwise  reap,  is  a  reasonable 
usage,  and  such  practice  being  a  mere  usage  of  the  neighbourhood, 
is  not  to  be  considered  as  a  custom  strictly  speaking,  and  need  not 
be  immemorial.  The  declaration  averred,  that  the  plaintiff  had 
sowed  divers,  to  wit  twenty  acres  of  land,  with  wheat  and  clover. 
Held,  that  this  was,  in  substance,  an  averment  that  the  land  wnA 
arable.  The  declaration  also  averred  the  manuring  of  ten  acres  of 
meadow  land.  Held,  that  this  was,  in  substance,  an  avettaent,  that 
part  of  the  land  was  meadow  land.     1  B.  &  B.  224. 

2.  A  custom  that  none  but  a  freeman,  or  the  widow  or  partner  of  Valid^ 
a  freeman,  should  sell  by  retail  in  a  city  or  the  suburbs,  is  valid  in 
law.     4  B.  &  A.  438. 

8.  A  custom  for  the  churchwardens  of  a  parish  to  set  up  monu-  Void. 
mencs,  &c.  in  a  church,  without  either  the  consent  of  the  rector  or 
ordinary,  is  illegal.     1  B.  &  A«  508« 

DEBTOR  AKD  CREDltOH. 

li  Plea  to  an  action  of  covenant  that  plaintiff  agreed  with  defend-  Compotltion 
ant,  and  his  other  creditors,  to  execute  a  composition  deed;  held  ill  between. 
on  general  demurrer.     7  Price,  604. 

2.  Where  a  creditor  signs,  seals,  and  delivers  a  composition  deed, 
although  he  does  not  set  the  amount  of  his  debt  opposite  to  his  name 
on  the  deed,  yet  he  is  bound,  by  the  terms  of  the  compositipn,  tp 
the  amount  of  his  then  existing  debt.     1  B.  (&c  A^  103. 

3.  The  plaintiff  agreed  to  take  a  bill  of  exchange^  drawn  by  tl^9 
,      Vofi.  Vli.  91 
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defendant,  and  accepted  by  •id.,  payaUe  to  order  in  satisfaction  o{ 
a  promissory  note  for  a  much  larger  amount,  on  condition  that  tfaa 
origfinal  note  should  revive  if  the  bill  should  be  dishonoured.  Th» 
bill  was  dishonoured,  but  no  demand  was  made  on  the  defendant  oa 
the  day  it  became  due ;  and,  on  the  following  day,  the  defendant 
tendered  the  amount,  which  the  plaintiffrefused  to  accept,  and  sued 
on  the  original  notew  Held,  that  the  plaintiff  was  not  entitled  i» 
recover.     8  Taunt.  277. 

4.  Before  the  execution  of  a  composition  deed,  it  was  agreed,  ia 
•    the  presence  of  the  surety  for  the  payment  of  the  composition,  Uiat 

it  should  be  void  unless  all  the  creditors  executed  it.  The  surety,  at 
the  same  interview,  afierward  executed  die  deed  in  the  ordmaiy 
way  without  saying  any  thing  at  the  time  of  execution.  The  deed 
was  then  delivered  to  one  of  (he  creditors,  in  order  that  he  migfat 
get  it  executed  by  the  rest  of  the  creditors.  Held,  that  this  was  to 
be  considered  a  delivery  of  the  deed  as  an  escrow,  and  that  all  the 
creditors  not  having  executed  it,  the  surety  was  not  bound.  4  B. 
&  A.  440. 

5.  The  creditors  of  an  insolvent  agreed,  bv  >an  instrument  (not 
under  seal)  that  they  would  accept,  in  full  satis&ction  of  their  debts, 
twelve  shillings  in  the  pound,  payable  by  instalments,  and  would 
release  him  from  all  demands ;  one  of  the  creditors,  who  signed  for 
the  whole  amount  of  his  debt,  held  at  the  time,  as  a  secuii^  for 
part,  a  bill  of  exchange,  drawn  by  the  debtor,  and  accq>ted  by  a 
third  person ;  the  money  due  on  this  bill  having  afterwards  been 
paid  by  the  acceptor,  it  was  holden  that  the  creditor  mi^  retain  it, 
the  agreement  of  composition  not  containing  any  stipulation  fiw 
giving  up  securities,  and  the  effect  of  it  not  being  to  extinguish  die 
origimJ  debt.     1  B.  &  A.  1. 

6.  t^.  being  insolvent,  by  agreement  stipulated  to  assign  his  pro* 
perty  inimediately,  the  credkors  consenting  that  the  business  should 
be  carried  on  for  their  benefit  untill  ne^tt  Michaelmas,  and  that  tfaeo 
(he  property  should  be  divided  amongst  them,  the  insolvent  as- 
signed his  eflfects  at  the  next  Michaelmas ;  several  of  the  cretfiton 
v/ho  have  signed  this  instrument,  agreed  that  the  business  should  be 
carried  on,  by  the  trustees,  for  a  further  time.     Held,  that  a  credi* 

^  tor  who  had  signed  the  firat  agreement,  but  who  had  not  in  any  way 
concurred  in  the  second,  could  not  maintain  an  action  against  the  insol- 
vent for  a  debt  existing  at  the  tone  of  the  first  agreement*     1  B.  fc 

A.    46r 


By  misrepre- 
sentation'. I  ^ 


DECEIT. 


1  •  An  answer  (o  inquiries  respecting  a  third  person's  character  and 
responsibility,  that  the  party  inquired  of  would  give  him  credit  for 
any  thing  he  wanted,  does  not  warrant  or  support  so  geneni  an 
inuendoas  that  he  (the  person  referred  to)  behoved  such  third  person 
was  a  roan  in  good  circumstances,  and  &  to  be  trusted  with  goods 
on  credit  Nor  will  proof  of  such  a  representation  of  the  cbaiactef 
and  circumstances  of  another  ^nthout  fraud,  support  an  actioD  lor 
damages,  although  it  was  also  proved  (hat  the  person  so  spokfin  of 
had  been  then  recently  discharged  under  &e  insolvent  act,  and  that 
the  defendant  knew  it.     6  Price,  36. 

2.  The  court  arrested  that  justment  after  a  second  veididmea 
for  the  plaintiff  in  such  a  case,  upon  a  new  trial  granted  on  the  same 
Q  bjections,  viz.  that  the  inuendo  was  not  warranted  by  the  wocds, ' 
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and  thst  the  action  could  not  be  maintained  unless  it  were.    7  Price, 
544. 

'  3.  If  a  person  who  is  asked  by  a  tradesman  respecting  the  circum- 
stances and  credit  of  another,  tells  him  that  he  has  been  paid  a  debt 
due  to  himself  from  such  person,  ijtnd  that  he  was  ready  to  give  him 
credit  for  any  thing  he  wanted  :  that  representation  would  not  be 
V  sufficient  to  support  an  action  for  a  deceitful  misrepresentation  of 
such  person's  circumstances,  whereby  the  tradesman  was  induced  tp 
give  him  credit,  although  such  person  had  been  before  that  time  dis- 
^haiged  under  an  insolvent  act,  and  the  defendant  knew  it,  but  did 
not  mentioii  it.  Such  a  Colloquium  will  not  support  an  iqiuendo  that 
a  defendant  means  thereby  that  such  person  was  in  good  chrcumr 
litances,  and  fit  to  be  trusted  generally  with  goods  on  credit. 

DEED. 

1.  To  debt  on  bond  conditioned,  that  the  defendant  should  npt  B^l&tive  to  the 
open  a  shop  within  a  certain  distance  ef  premises  demised  to  him  by  4»»charge  or  al- 
the  plaintiff,  the  defendant  pleaded  the  leave  and  license  of  the    ^^  ^^o  > 
plaintiff.     Held,  that  such  plea  was   bad  on  general  demurrer.    8 
Taunt.  31. 

8.  By  deed  a  mortgagee  conveyed  to  the  mortgagor  the  legal  es-  ^•^?**^*  ^  *^» 
tate,  upon  being  paid  the  mortgage  money,  and  the  latter  reconvey-  *^^*  **"'*  ^  * 
ed  it  to  trustees  for  the  purpose  of  securing  an  annuity  at  the  time  of 
the  executien  by  the  mortgagee  :  there   were  several  blanks  in  the 
deed,  but  not  in  that  part  which  afiected  him.     The  blanks  lefl  were 
for  the  sums  to  be  received  by  the   mortgagor  from  the  grantees  of 
the  annuity,  and  were  all  filled  up  at  the  tin^e  of  the  execution  of 
the  deed  by  the  mortgagor,  but  several  interlineations  were  made 
in  tiiat  part  of  the  deed  atler  the  execution  by  the  mortgagee.     It 
was  held,  that  the  deed  was  not  therefore  void,  bqt  operc(ted  as  a 
good  conveyance  of  the  estate  fron^  the  mortgagor  to  the  trustees 
for  the  payment  of  the  annuity.     Held,  also,  that  it  was  not  incum- 
bent on  the  plaintiff,  in  ejectment  brought  on  thb  deed,  to  prove  that 
the  annuity  was  duly  enrolled.     Held,  also,  that  the  tenant  in  pos- 
session was  not  competent  to  prove  that  the  witness,  and  not  the  de- 
fendant, was  the  possessor  of  the  land.     4  B.  ^  A.  672^. 

3.  A  deed  of  bargain  and  sale  enrolled  under  the  statute,  held  to  ^^/fj"*'  ^*'*' 
have  been  rightly  enrolled  as  of  the  day  when  it  was  brought  into  the 
inrolment  office,  although  delivered  to  a  porter  in  attendance  there 
after  office  hours,  and  not  minuted  by  the  clerk,  or,  in  fact,  received 
by  him  till  two  days  aflerwards.  The  indorsement  by  the  clerk  of 
the  enrolments  of  the  day  of  the  enrolment  by  way  of  date,  is  a 
part  of  the  record  and  cannot  be  averred  against,  nor  is  evidence 
admissible  to  show  that  it  was  enrolled  on  some  other  day,  and  tha( 
although  the  date  he  written  on  an  erasure.    3  Price,  495, 
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« 

1.  Probate  in  the  court  of  the  archdeacon  of  Sudierry,  to  whom  Probate, 
the  bishop  granted  full  power  to  prove  the  wills  of  all  persons  deceas* 
ed  within  £e  archdeaconry,  was  held  good,  the  testator  having  died 
within  the  said  archdeaconry,  although  he  was  possessed  of  a  term  of 
years,  in  lands  lying  within  another  archdeaconry  in  the  same  diocese^ 
6  M.  &  S.  119. 
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2.  A  jlevitee  in  fee  may  by  deed,  without  aotttter  of  record,  diadui 
the  estate  devised.     3  B.  &  A.  81. 

3.  Jl.  devised  lands  to  G.  H.  the  eldest  son  of  /.  H.,  for  life  ;  le- 
mainder  to  his  issue ;  remainder  to  jS.  H,^  the  second  son  of  Jl  J7.,  for 
life,  remainder  to  bis  issue ;  remainder  to  J.  H,  the  third  son  of  J,  ff., 
for  life  ;  remainder  to  his  issue ;  with  divers  remainders  over.  J.  H, 
was  the  second  son,  and  S.  H.  the  third  son  of  J.  JJ.  Held,  that  &  JET. 
became  entitled  on  the  death  of  G.  H.  without  issue.     8  Taunt  306. 

4.  A  testator  being  angry  with  one  of  the  devisees,  named  in  his 
will,  began  to  tear  it  with  the  intention  of  destroying  it,  and  having 
torn  it  into  four  pieces,  'was  prevented  from  proceeding  fuiiher,  paitly 
by  th^  efforts  of  a  by  stander,  who  seized  his  arms,  and  p^y  by  die 
entries  of  the  devisee  :  upon  this  he  became  calm,  and  having  put  by 
the  several  pieces,  he  expressed  his  satisfaction,  that  no  material  part 
of  the  writing  had  been  injured,  and  that  it  was  no  worse.  Held  thai 
it  was  on  these  facts  properly  led  to  the  jury  to  say,  whether  he  had 
completely  finished  all  that  he  intended  to  do  for  the  pufpose  of  de* 
stroying  the  will ;  and  the  jury  having  found  that  he  had  not,  the  court 
refused  to  disturb  the  verdict,  and  supported  the  will.    BB.  ^  A*  489* 

5.  Where  a  testator  having  devised  copyhold  lands  to  Ji,  for  life 
with  diflTerent  ramainder^  over,  and  having  surrendered  them  to  tha 
uses  of  his  will,  afterwards,  in  contemplation  of  marriage,  cooFeyedfais 
^tate  to  their  heirs  to  secure  a  jointure  to  his  intended  wife,  and  sub- 
ject to  a  terra  of  99  years,  for  that  purpose,  to  the  use  of  himself  in 
fee,  and  subsequently  surrendered  his  copyhold  lands  to  these  uses. 
Held,  that  this  did  not  amount  to  a  total  revocation  of  his  will,  but 
that  the  devisee  took  the  copyhold  land  subject  to  the  charge  create^ 
by  the  settlement.     3  B.  ^  A.  462. 

6.  ^,  devised  all  his  hereditaments  to  his  sister  E.  T.  and  to  her 
daughters,  4.  S.  andF.  T.  thejir  heirs  and  assigns,  equally  to  be  <£- 
vided  between  them  as  tenants  in  commou,  for  and  during  the  life  of 
E.  T,  and  after  her  death  he  devised  the  third  part,  '<  so  devised  to 
his  sister  for  her  life  as  aforesaid,"  to  wf .  S.  and  F.  1\  in  fee  :  held, 
that  all  the  estate  passed  under  his  will,  and  that  the  daughters  A  S. 
and  F.  T.  took  a  fee  in  two  thirds,  v^ith  a  remainder  in  fee  in  the 
cither  third  pJMt,  afler  the  death  of  the  mother.     1  B.  &  A.  137. 

7.  Devise  of  all  my  Briton  Fert^  estate,  and  all  the  land,  &c.  of 
which  it  consists,  and  then  all  my  P.  L,  estate,  which,  as  well  as  my 
B.  F.  estate,  lies  is  the  county  of  G.  Held,  that  the  former  devise 
was  not  confined  in  the  county  of  G.  but  extended  to  all  t^  waa 
tisually  known  by  the  name  of  P.  F.  estate,  although  partof  ^visePs 
estate  was  situate  in  the  parish  of  P.  F.  in  the  county  of  G.  1  B. 
ficA.  550. 

8.  A  testatrix,  afler  charging  her  estate  with  the  payment  of  an 
annuity,  devised  the  same  to  G.  S.  his  heirs  and  assigus  for  ever;  but 
her  wish  and  desire  was,  that  G,  S.  in  his  Ufe  time  should  conyey  the 
estate  to  some  charitable  uses,  the  choice  of  which  was  lefl  entirely  to 
his  discretion,  and,  subject  to  this,  G.  1^.  was  to  enjoy  the  estate  to  hia 
own  use  for  hia  life.  Held,  that  this  was  a  devise  void  by  9  G.  2.  c. 
36.  by  which  act,  the  estate  given,  and  not  merely  the  trast,  was  made 
void,  and  that  the  legal  estate  upon  the  death  of  the  deviser  forlile, 
descended  on  the  heir  at  law.  By  the  coc|icils  of  the  will  certain 
legacies  hequeathod,  charged  upon  the  estate,  and  a  power  was 
given  to  Gr.  S.  (who  was  also  named  executor)  to  cut  down  timber  to 
pay  them,  and  interest  was  directed  to  be.  paid  by  him  to  the  legatees 
after  the  expiration  of  two  years.     Held,  that  the  persona}  chltfge^ 
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could  not  raise  by  impKeatioii  the  express  estate  for  Ufe,  given  to  &, 
8.  by  the  will,  into  an  estate  in  fee.     2  B.  4*  A.  711. 

9.  Where  a  testator  beqaefithed  all  his  houses  and  premises  in  FT. 
to  his  wife  for  life,  and  at  her  decease  to  go  to  his  eldest  son,  or  sur- 
viving sons;  and  in  lack  of  sons,  to  daughters,  and  his  copyhold  land 
at  Xf.  to  his  eldest  son,  and  in  case  of  his  decease  to  the  eldest,  and 
so  on  in  rotation,  and  in  lack  of  sons  to  daughters,  and  directed  his 
personal  property  to  be  equally  divided  among  the  remaining  chiU 
dren :  held,  that  the  son,  who  at  the  death  of  the  testator,  was  the 
eldest  under  the  will,  and  as  heir  at  law,  took  a  fee  in  (be  premises  at 
W.  subject  to  his  mother's  life  estate,  igad  a  fee  in  the  copyhold  lan^ 
at  L,    4  B.  &  A.  674. 

10.  A  devise  of  <<  my  freehold  estate,  consisting  of  30  aprcfs  of 
land,  more  or  less,  with  the  dwelling  house,  and  all  erections  on  the 
said  farm,  situated  at  i^dburry  Harraxo^  in  the  county  of  Middle* 
9exy"  passes  an  estate  in  fee  simple.     1  B.  &  B.  72. 

11.  A  devise  to  H,  H.  for  life,  and  from  and  aOer  her  decease  to 
such  child  or  children  of  her  body,  "as  shall  be  living  at  her  de« 
cease ;  and  in  case  she  shall  have  no  such  child  or  children  living  at 
her  decease,  or  such  child  or  children  shall  happen  to  die  before  he, 
she,  or  they,  shall  attain  the  age  or  ages  of  eighteen  years,  oc  be  mar- 
ried," devise  over  to  a  stranger  in  fee^  Held,  to  give  to  the  child  of 
H,  H,  who  should  survive  the  mother,  a  fee  simple  notwithstanding 
there  being  no  words  of  inheritance  in  the  devise.  A  fine  9ur  cog' 
nizance  dt  droity  levied  by  the  husband  of  one  of  the  daughters  of  ^. 
H.  to  the  husband  of  another  of  her  daughters,  to  the  use  of  the 
husband  of  the  former,  in  pursuance  of  a  feoffment  with  livery  of 
seisin  indorsed,  is  not  of  itself  a  bar  by  estoppel  to  a  recovery  of  the 
premises  by  the  other  daughter  of  H,  H.  in  an  action  of  ejectment, 
agMnst  persons  claiming  under  the  conusee.    6  Price,  179, 

12.  Devise  tQ  trustees,  their  heirs,  executors,  administrators,  and 
assigns  in  trust,  to  let  (he  frpehold  estate  for  any  term  they  thought 
proper,  at  the  best  improved  yearly  rent,  to  pay  one«>third  of  the  rents 
of  the  freehold  estates  to  his  wife  for  life,  and  one-third  of  the  perr 
sonalty  to  her  absolutely,  and  then  to  lay  out  the  other  two-thirds  of 
the  personalty  in  the  funds,  and  to  pay  the  dividends  and  the  rents  of 
two-thirds  of  the  freehold  estates,  and  aflter  the  death  of  the  wife,  the 
other  third  of  the  rent  of  the  freehold  estate  to  his  daughter  for  her 
own  separate  use,  and  afler  her  death,  the  freehold  estates  and  two- 
thirds  of  the  personal  estate  to  the  daughter's  children,  to  be  equally 
divided  amongst  them,  and  to  be  paid  them  at  the  respective  ages  of 
twenty-one  years  ;  and  if  his  daughter  died,  without  leaving  issue,, 
then  his  freehold  estates  to  his  wife  for  life,  and  afler  her  death  to  his 
heir  at  laiy,  as  if  he  had  died  intestate.     Held,  that  the  trustee  took 
an  estate  in  fee,  and  upon  the  death  of  the  widow,  who  was  the  sur* 
viving  trustee,  the  legal  estate  descended  to  the  daughter,  and  upon 
her  death  without  issue,  vested  in  the  heir  at  law  ex  parte  maUriMu 
2  B.  ^  A.  84. 

13.  Devise  of  the  interest  of  all  my  land  property,  whether  houses, 
bank  stock,  or  cash,  afler  discharging  my  debts,  to  my  wife,  and  afler 
ber  demise,  to  my  brother  W^  for  life,  but  not  to  cut,  fall,  or  destroy 
way  thing  of  the  estate ;  and  afler  bis  decease,  into  my  sister  C's  fam- 
ily, to  go  in  heirship  for  ever.  Held,  that  the  real  estate  passed  in 
entirety  to  the  eldest  son  and  heir  of  C  in  fee.     5  M.  (k.  S.  126. 

14.  A  testator  devised  a  particular  estate  by  name  to  T.  W.  his 
lieir  atlaw,  and  then  devised  to  If,  fV.  fdl  the  residue  of  his  lands  to 
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he  kept  in  the  name  and  family  of  the  W.*b  as  long  as  can  be :  held, 
that  H,  W.  took  an  estate  of  mheritanee.     1  B.  4*  A.  516. 
jpitate  (ail.  l^*  Devise  to  W.  one  of  the  sons  of  my  sister,  A.  W.  before 

marriage,  from  his  natural,  and  fh>m  and  after  his  deeeasa  to  te 
heirs  of  the  body  of  W.  lawftilly  isstang  in  such  shares  as  W.^  by 
deed  or  will,  shidl  appoint,  and  for  want  of  such  appointment,  to  the 
heirs  of  the  body  of  fv.  lawluUy  issuing,  share  and  share  alike,  as  te- 
nants in  common,  and  if  but  one  child,  the  whole  to  such  child,  and 
for  want  of  such  issue,  to  my  right  heirs  for  ever :  held,  that  W.  and 
his  children,  who  were  boVn  after  the  deaA  of  testator,  took  ofdy  es- 
tates for  Ufe.     5  M.  ^  S.  95. 

16.  Devise  to  M.  H.  her  heirs,  &c.  for  ever;  and  in  case  M,  B. 
shall  happen  to  die  and  leave  no  child  or  children  then  to  J.  B.  and 
her  heirs  for  ever,  paying  the  sum  1000/.  to  the  esecutor,  or  execu- 
tors of  M,  H.  or  to  such  persons  bb  M.  H.hy  her  wiil  shaU  ap- 
point ;  held,  that  the  words  "  child  or  children"  were  here  synooy- 
mous  with  "  issue,"  and  that  this  was  not  the  devise  of  anr  estate  tail 
to  M.  H.  but  of  an  estete  in  fee  to  M.  H.  with  a  good  ezecutoiy  de- 
vise over  to  J.  B.  in  case  M.  JET.  died  leaving  no  issue  living  at  her 
death.     1  B.  &  A.  713. 

17.  «  Tnist  as  aforesaid."  Held,  that  the  trustees  and  Oie  sv- 
vivors  and  survivor  of  them,  and  the  heirs  of  the  survivor,  took  only 
an  estate  for  the  life  of  the  daughter  in  the  remaining  estates  at  F. 
and  elsewhere.     3  B.  ^  A.  637. 

£f(af»  for  life,        18.  A  testator  by  his  will  devised  all  his  real  estates  in  seveial 

parishes,  to  trustees,  their  heirs  and  assigns  for  ever,  upon  Inist  to 
sell  his  estate  at  JET.  to  pay  his  debts,  and  in  case  it  shonki  not  be 
sufficient  tlien  as  to  his  estate  at  F.  upon  trust,  to  sell  that  also  to 
make  good  the  deficiency ;  but  in  case  it  should  not  be  necessary,  tihen 
as  to  his  estate  at  F.  and  his  other  remaining  estates  in  trust  to  receive 
the  rents  and  profits,  till  his,  daughter  came  of  age,  and  then  to  pay 
such  of  the  rents  and  profHs  as  had  not  been  applied  to  her  mainte- 
nance and  education,  together  with  the  surplus  nK>ney  arising  from  the 
sale  of  his  estate  at  F.  if  it  should  be  sold,  to  his  daughter,  upon  com- 
ing of  age,  and  from  that  period,  to  the  use  of  the  trustees,  for  the  Kfe 
of  his  daughter,  and  after  her  death  to  the  use  of  her  chikheo  ;  and  bj 
a  codicil  to  his  will,  in  which  he  made  an  alteration  as  to  the  trustees, 
the  testator  devised  his  estates  to  the  new  trustees  therein  named,  and 
•  to  the  survivors  and  survivor  of  them,  and  the  heirs  of  such  survivor, 
y  such  estates  as  aforesaid  in  devise  of  certain  freehold  and  copyfaoU 
lands,  and  messuages  at  JET.  W,  and  S,  to  trustees,  to  die  use  of  de- 
visor's daughter,  F.  A,  P.  for  hfe,  and  after  her  decease,  then  to  Ae 
use  of  the  issue  of  her  body,  lawfully  begotten,  and  in  deftitdt 
or  in  case  none  of  such  issue  lived  to  attein  the  age  of  twenty 
years,  then  as  to  the  lands  at  H,  over  to  devisor's  brother,  S.  for  life, 
and  dler  his  decease,  then  to  the  use  of  the  heirs  of  his  body,  woA  ia 
default  of  issue,  or  in  case  none  of  such  issue  h'ved  to  attain  the 
of  twenty-one  years,  then  to  devisor's  brother,  If.  for  life,  and 
his  issue,  then  to  devisor's  sister  F.  her  heirs  and  assigns  for 
and  as  to  the  lands  at  W,  upon  the  death  of  F.  A.  P.  withoot 
or  if  issue,  they  should  not  live  to  attain  the  age  of  twenty-one  ^ 
as  aforesaid,  to  his  brother  JET,  his  heirs  and  assigns,  luid  after  the 
death  of  F.  j9.  P.  without  issue  as  aforesaid,  all  the  messuages  ad  ^ 
to  his  sister  F.,  her  heirs  and  assigns.    Held,  that  E*  A,  P.  took  an 
estate  for  life  in  the  premises.     1  B.  &  B.  484. 

]^tata  sxecu-       69.  Devise  to  B*  F.  (having  no  children  at  the  time  of  &e 
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death)  for  life  ;  remainder  to  the  '<  second,  third,   fourth,  and  all  tory,  contingeat 
and  every  other,  the  sons  of  B.  F.  (except  the  first  or  eldest  son)"  ">**  Teited. 
saccsssively  in  tail  male,  with  remainder  over  to  F.  S.  his  ^  contin- 

Jent  only  till  B,  F.  have  two  sons  bom  both  living,  not  till  his 
eath.  As  soon  as  B*  F,  had  two  sons  in  tase,  at  the  same  time,  it 
then  became  vested,  not  to  be  divested  by  any  subsequent  changes  in 
the  family  of  B,  F.  Therefore  where  B.  F,  had  sevjBral  sons,  some 
of  whom  were  m  eMe  together,  and  they  all  afterwards  died  without 
issue,  except  the  youngest,  who  alone  was  living  at  the  father's  death, 
such  son  was  held,  not  to  be  the  first  or  eldest  son,  within  the  mean- 
ing of  the  exception  introduced  into  the  devise  :  for  he  took  a  vested 
interest  in  remainder,  when  he  became  the  second  son  of  his  father,. 
(Kving  an  elder  son)  which  interest  woul  d  vest  in  possession  on  his 
father's  death,  notwithstanding  he  should  then  have  becodoe  his 
father's  only  son  living,  by  the  death  of  his  brothers,  for  their  death 
did  not  divest  his  vested  interest.  The  exception  introduced  into  the 
will  does  not  afibrd  such  a  plain  indication  of  the  testator's  intention 
that  the  devise  should  pass  from  a  younger  son  of  B.  F.,  in  the  event 
of  his  becoming  the  eldest  or  only  son,  as  to  give  it  that  efiect  in  legal 
construction.  6  Price,  41.  r  - 

20.  A  testator,  having  three  sons,  devised  as  follows  :  I  leave  the  ^^^  'cmftitt* 
Wiihi  Stakes  Farm,  with  the  appurtenances,  to  my  two  youngest  sons 

John  and  George,  equally  between  them,  share  and  share  alike  ;  and 
I  <entail  the  said  farm  on  the  male  heirs  of  John  and  George,  being 
bom  in,  wedlock,  there  being  no  devise  over  it.  Was  held,  that  cross 
remauiders  could  not  be  rabed  by  implication,  and  that  on  ths  death 
of  George,  without  issue,  his  moiety  went  to  the  heir  at  law.  3  B.  ^ 
A-  426. 

21.  One  devised  to  his  daughter,  then  under  age,  an  estate  in  fee.  Estate  condi* 
and  if  she  died  under  the  age  of  21  years  unmarried,  and  without  tional. 
leaving  lawful  issue,  then  to  his  wife  in  fee  ;  the  daughter  married 

and  died  under  the  age  of  21  years,  without  issue,  but  lefl  her  hus- 
band surviving  her.  Held,  that  the  devise  over  did  not  take  effect,  as, 
by  the  words  of  the  will,  it  was  made  to  depend  on  the  happening  of 
the  three  events,  dying  uiider  21,  dying  under  that  age  unmarried,  and 
dying  under  that  age  without  issue.     2  B.  4*  A.  441. 


DIEM  CLAUSIT  EXTREMUM. 

1.  Proceedings  by  prerogative  process  are  not  within  the  4  Anne,  Pioceedingf^ 
c.  16.  notwithstanding  the  24  sect.     5  Price,  621. 

2*  Plea  by  an  executor  of  money  paid  for  expenses  of  his  testator's 
funeral,  and  for  proving  the  will  amounting  to  70/.  and  no  assets  ex- 
oepty  &c.,  which  were  not  sufiicient  to  pay  and  satisfy  said  expenses. 
Held  bad,  as  against  the  crown  on  a  writ  of  diem  dausit  exlremum 
against  the  estate  of  the  deceased  crown  debtor,  on  general  demurrer, 
such  a  plea  not  being  perfect  either  as  a  plea  of  retainer  or  plene  ad- 
jninistravit,  or  issuable  in  that  form,  and  wanting  necessary  averments 
as  that  the  sum  laid  out  as  alleged  was  reasonable,  and  that  the  exe- 
cutor had  retained  his  own  debt.     5  Price,  621. 

3.  The  statute  of  Kmitations  may  bo  pleaded  to  a  scire  facias  is- 
sued by  the  crown  against  the  drawer  of  a  bill  of  exchange  in  the 
hands  of  the  crown  debtor,  and  which  has  been  seized  by  the  sheriff 
under  an  inquisition  on  the  prerogative  process.  Such  a  plea  held 
good  on  demurrer.    6  Price,  24. 
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What  U  not. 


Mitc«11aaeoas. 


DISSEISIN. 

# 

1.  A  lease  by  a  atraoger,  and  entry  by  the  lessee,  id  not  a 
disseisin  in  fact,  without  an  entry  by  force  or  an  avowed  intention  to 
•disseize.     3  Price,  575. 

2.  A  previous  deed  operates  by  way  of  tsloppeif  by  matter  in  writ- 
ing, against  a  subsequent  act  of  disseisin.  So  does  acceptance  of 
rent  by  matter  in  pais.     3  Price,  602. 


ri>r  rept. 


DISTRESS. 

1.  If  a  landlord  distrain  inter  alia  his  tenants'  cattle  and  beasts  for 
the  plough,  for  rent  arrear,  and  it  turn  out  afler  the  salo  (judging  by 
the  result)  that  there  would,  in  point  offact,liave  been  sufficient  to 
satisfy  the  rent  due  and  expenses,  without  taking  or  selling  them, 
such  a  distress  is  not  thereby  proved  to  be  anille^  distress,  andoon- 
traiy  to  the  statute  61  H.  3.,  if  there  were  reasonable  grounds  for 
supposing  (from  the  appraisement  of  proper  and  competent  perrons, 
made  at  the  time  of  the  taking,)  that,  without  taking  thcf  beasts  of  the 
plough,  there  would  not  have  been  sufficient  to  have  satisfied  the  rent 
and  expenses  when  sold.  Semble^  that  there  is  no  order  required  by 
law  to  be  observed  on  the  sale  of  such  goods,  as  that  the  beasts  ofihe 
plough  should  be  postponed  to  other  goods  ;  nor  is  it  therefore  a  cause 
of  action  that  the  beasts  of  the  plough  should  be  sold  before  the  other 
goods  are  disposed  of,  where  the  distress  itself  was  not  wrongful 
6  Price,  8. 

2.  The  Stat.  11  6.  2.  c*  19.  empowering  landlords  to  follow 
goods  fraudulently  and  clandestinely  carried  off  the  premises  witliia 
thirty  days,  applies  to  the  goods  of  the  tenant  only,  and  not  to  those 
of  a  stranger  ;  wherefore  a  plea,  justifying  the  following  goods  off 
the  prembes,  and  distrainmg  them  for  rent  arrear,  must  shew  that  they 
were  the  tenant's  goods.     5  M.  4*  S.  38. 

3.  A  reasonable  time,  after  the  expiration  of  Rye  days  from  the 
time  of  distress,  is  by  law  allowed  to  the  landlord  for  appndsing  and 
selUng  the  goods  distramed.     4  B.  &  A.  208. 

4.  A  tenant  whose  standing  com  and  growing  crops  have  been 
seized  as  a  distress  for  rent,  before  they  were  ripe,  cannot  m*i»iiii» 
an  action  upon  the  case,  under  2  W.  4*  •&!•  s.  28.  c.  5.  against  the 
landlord  or  his  bailiffs  for  selling  the  same,  before  five  days  or  a  tea- 
sonable  time  have  elapsed  afler  the  seisure,  such  sale  being  wliofiy 
void.     8  B.  4.  A.  470. 

5.  If  a  tenant,  on  whom  his  landlord  have  distrained  for  rent,  give 
a  promissoiy  note  for  the  amount,  jointly  with  another  perBon,  10  re- 
lease his  goods,  and  a  subsequent  distress  be  made  on  him  for  ar- 
rears of  rent  accruing  due  afler  the  period  to  which  the  note  refeireJ, 
the  produce  of  the  sale  of  such  latter  distress  must  be  applied  ia  dis- 
charge of  the  note.  The  landlord  cannot  apply  it  in  disdiaige  oifbe 
subsequent  rent,  and  then  sue  the  person  who  joined  in  givinig  the 
note  for  the  former  rent.     3  Price,  672. 

6.  Action  for  use  and  occupation.  Plea  that  plaintiff,  before 
took  and  detained,  as  a  distress  for  the  rent,  goods  of  value 
to  satisfy  the  same.     Held,  on  apodal  demurrer,  that  this  plea 
bad,  for  not  shewing  that  the  rent  was  satisfied.     1  B.  4*  A.  157. 


N. 
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EJECTMENT. 

1.  If  one  of  two  tenants  in  common  of  reversion  levy  a  fine  of  the  Rtlativft  (•  e|b 
whole,  Buch  fine  does  not  require  an  actual  entiy  by  the  other  tenant  try. 
in  common  to  avoid  it.     1  B.  4*  -^^  ^^« 

2*  "Where  a  long  period  had  elapsed  after  judgment  signed,  and  no  Relative  to  the 
delays  had  been  interposed  by  the  defendant  in  the  mean  time,  the  declaratioa* 
court  will  not  permit  the  term  in  the  declaration  of  ejectment  to  be 
enlarged  for  the  purpose  of  the  plaintiffs  suing  out  a  <ctre  /octcw,  in 
order  to  revive  die  judgment  and  take  out  a  writ  of  possession.  2  B, 
&  A.  773. 

3.  A  patent  for  improvements  in  the  construction  of  ship's  anchors.  Relative  to  this 
windlasses,  and  chain  cables,  cannot  be  suppcHted,  unless  there  is  app«araiice« 
novelty  in  each  invention ;  and  therefore,  where  it  turned  out  that 

there  was  no  novelty  in  the  construction  of  the  anchors,  it  was  held 
that  the  patent  was  wholly  void.     4  B.  ^  A.  541. 

4.  The  court  will  not  stay  the  proceedings  in  an  ejectment  until  Ofstajingand 
the  taxed  costs  of  a  suit  in  equity,  brought  by  the  same  party  for  the  "•***"«?  ^"de 
recsovery  of  the  same  premises,  are  paid.     3  B.  &  A.  602.  procee   nga. 

6.  nhere  a  defendant,  on  being  served  with  a  declaration  in  eject-  Between  land- 
snent,  assented  to  the  character  of  tenant  in  possession,  andaflerwards  lord  and  teor 
appeared  and  pleaded  ;  held,  that  it  was  quite  sufficient  evidence  for  ant. 
a  jury  to  find  that  he  was  the  tenant  in  possession,  although  it  also 
appeared  that  he  was  in  the  situation  only  of  a  servant,  and  managed 
the  business  for  the  real  owner  on  the  premises.    2  B.  &  A*  371. 

6.  The  court  refused  to  set  aside  the  verdict  in  ejectment,  on  the  Miscellanecdsis 
ground  that  there  was  a  variance  between  the  description  of  the  pre* 
mises  in  the  JVm  Priua  record  (upon  which  the  plaintiff  recovered) 
and  the  issue,  it  not  being  stated  how  the  premises  were  described  in 
the  declaration  delivered.    2  B*  &  A.  472. 


ERROR. 

1.  A  plaintiff  in  error  in  the  Exchequer  Chamber  is  not  confined  to  of  proceedings 
die  taking  out  one  rule  in  each  term,  but  may  proceed  as  quickly  as  in  error. 

he  pleases.     1  B.  &  B.  514. 

2.  This  Court  will  not  reverse  a  judgment  of  the  Courts  below, 
merely  on  the  ground  of  the  defendant  in  error  not  appearing,  with^ 
out  going  into  the  ^rors  assigned.     4  Price,  49. 

3.  Several  years  having  elapsed  after  judgment  obtained,  plaintiff  When  a  taper- 
l>rought  an  action  upon  the  judgment,  after  judgment  had  been  signed,  (edeas,  and  iT 
In  this  action,  the  defendant  sued  out  a  writ  of  error  upon  the  first  ^^^^' 
judgment.     Held,  that  the  plaintiff  might,  notwithstanmng,  take  out 
execution  on  the  second  judgment.     3  B.  &  A.  275. 

4.  Service  of  notice  of  the  allowance  of  a  writ  of  error  (bail  in  error 
not  having  been  put  in),  on  the  tipstaff  having  brought  the  defendant 
in  custody  into  court  (where  the  notice  of  the  allowance  of  the  writ 
was  tendered  to  him),  for  the  purpose  of  his  being  charged  in  execu- 
tion, is  not  sufficient  to  give  it  the  effect  of  a  supersedeas,  so  as  that 
the  defendant  mey  apply  for  his  discharge  after  having  been  charged 
in  execution.  It  should  also  be  served,  on  the  plaintiiPs  attorney. 
Had  bail  in  error  been  perfected,  it  might  have  been  sround  for  a  spe- 
cial application  to  the- court  to  discharge  the  defendant  out  of  cuH^i^ 
tody.     4  Price,  289. 
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Of  informationf 
for  offencei 
connected 
with. 


Of  cotivietioni 
for  offences 
ebnnectedwiCb*  619. 


.    EXECUTION  IN  Cnil4  cases;      [Aimami;: 

2.  The  court  will  not  order  a  bffl  of  particulars  of  the  cham« 
meant  to  be  relied  on  to  an  information  fi>F  arrears  of  duties  to  be  nir* 
nished  by  the  attorney-general,  or  other  officer  of  the  crown,  or  any 
measure  of  a  similar  nature,  although  the  charges  cover  a  space  m 
thirty  years,  and  the  defendant  have  conducted  his  business   at  two 
separate  brewhouses,  at  a  distance  of  20  miles  from  each  other  at 
least,  unless  the  defendant  furnish  the  most  satisfactory  grouad  for 
such  an  application.     5  Price,  386^  The  coui:t  wiH  not  su&r  an  ap- 
plication of  this  nature  to  stay  the  trial,  and  in  the  present  case  they 
permitted  the  attorney-general,  notwithstanding  a  rule  was   graaled 
to  show  cause,  to  give  notice  of  trial   in  tl»  mean  time*      IM. 
Qttcere,  whether  on  a  strong  case  satis&ctorily  made  out,  the  court 
would  not  interfere  on  a  qualified  application  to  assist  a  defenduil  lo 
a  certain  extent!  Ibid. 

8.  No  appeal  lies  to  the  sessions  from  a  conviction  for  seBing  ak 
without  an  excise  license,  under  48  G.  3*  c«  143.  s.  -5.    4  B«  ^  4< 
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EXECUTION  IN  CIVIL  CASES. 

1.  Two  writs  of  ji.  Jn.,  at  the  suit  of  dififerent  plasitifis,  were 
issued  against  one  defendant ;  the  goods  were  not  more  than  snflMeflt 
to  satisfy  the  first  execution  ;  the  officer  under  the  second  writ  con* 
tmued  in  possession  until  the  goods  were  sold  by  the  sheriff;  the  de- 
fendant then  obtained  a  rule  for  setting  aside  the  first  execution ,  and 
pending  that  rule  there  were  conferences  between  all  the  parties  r  the 
rule,  however,  was  made  absolute,  and  the  sheriflT  was  ordered  to  pay 
to  the  defendant  the  proceeds  of  the  levy ;  the  sheriff  having  so 
paid  the  money,  without  having  applied  to  the  court  for  relief^  and 
without  having  given  any  notice  to  the  plaintiff;  in  the  second  exe* 
.  cution  was  held,  liable  to  him  for  that  amount  m  an  action  fi>r  a  61ss 

return  of  nuUa  bona.    3  B.  ^  A.  96. 

2.  The  court  will  not  interfere  to  stay  execution  on  a  ja^nneat 
recovered  in  trover  against  a  defendant,  till  the  plaintiff  shaH^  any 
act  however  reasonable  to  make  the  defendant  a  tide  to  the  subject 
matter  of  the  action  ;  they  have  no  jurisdiction  to  do  so^  A  mie  for 
that  purpose  dtschatged  with  costs.     4  Price,  291. 

3.  Where  a  defendant  taken  on  a  ca  90.  is  dischaised  out  ofcos^ 
tody,  by  oonsent  of  the  plaintiff,  the  debt  itself  is  extinguished,  and 
therefore  a  promise  by  a  third  person  to  pay  diat  debt  on  condition, 
or  that  discharge  is  an  original  pron^ise,  and  not  within  the  89  Car. 
S.  c.  3.  s.  4.     1  B.  &  A.  297. 

4.  Where  .4.  mortgaged  land  witH,  a  wind«miB  on  k,  built  chteSf 
of  wood  ;  the  deed  containing  also  a  bargain  and  sale  of  the  himW  : 
held,  that  it  could  not  be  taken  in  execution  by  a  creditor  of  Jt 
though  A*  remained  in  possession.     1  B.  ^  B.  506. 

5.  The  statute  56  6.  3.  c.  50.,  although  passed  for  the  poipoea 
of  general  good,  and  public  benefit  in  promoting  good  husbandly, 
does  not  extend  to  bind  the  crown :  therefore  sales  of  goods  saiBed 
under  prerogative  process  are  not  within  it,  and  the  sheriff  mastsei 
unconditionally.  Nor  can  the  sheriff  sell  crops  as  subjed  to  tiAs, 
he  must  sell  without  any  qualification.     6  Price,  94. 

6.  The  sheriff  undbr'a  fi,  fa.  seizes  a  lease,  and  sells  die  tar* 
before  the  writ  is  returnable,  but  does  not  execute  the  assngnmeiC 
to  the  vendee  till  a  subsequent  period.  Held,  ih»i  this  was  a  vaid 
assignment     1  B.  &A.  290. 


4 
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7.  A  tnwt  created  by  a  defendant  in  favour  of  himself  and  another  RelatiTe  to  th# 
person,  is  hot  a  trust  within  29  Car.  2.  c.  3.  a.  10.,  that  clause  I9eing  •*•«»*• 
confined  to  cases  where  the  trustees  are  seized  or  possessed  in  trust 
for  a  defendant  alone,  and  not  jointly  with  another  person.    4  B.  &  A. 
684. 

d.  The  sheriff's  return  to  an  etegtf  stated  that  he  had  delivered  an 
eqaal  moiety  of  an  house.  Held,  that  this  return  was  void  for  not 
setting  out  the  moiety  by  the  fnei<9  and  bounds,  and  that  the  objec- 
tion might  be  taken  at  tkm  friua  to  an  ejectment  brought  upon  the 
riegit     IB.  4*  A.4p. 

9.  A  writ  of  extent  Unds  from  the  teste,  and  such  property  as  bilb   iteiatir*  to  tbo 
of  exchange,  is  bound,  while  in  Am  custody  of  the  debtor.    6  Price,  oxtent. 

428  *^ 

10.  A  special  indorsement  does  not  transfer  property  in  bills  of  ex- 
change till  delivery.     5  Price,  428. 

11.  It  is  the  sheriff's  duty,on  an  immediate  extent,  to  seize  goods 
which  have  already  been  taken  in  execution  under  a  fieri  facias  at 
the  suit  of  a  aubject  if  not  actually  sold,  although  the  judgment  on 
which  jEenAtcfot  issued,  was  not  only  obtained,  but  the  goods  had 
been  seized  under  it  beforo  the  crown  process  was  sued  out ;  the  pro- 
vision of  the  latter  part  of  74  sect,  of  the  33  H.  3.  applying,  as  this 
court  holds,  only  to  cases  where  the  goods  of  the  debtor  are  not 
only  taken  in  execution  but  sold,  the  property  in  them  not  being 
^altered  till  then,  and  that  until  the  property  be  altered  and  transferred 
absolutely  from  the  debtor  by  sale  and  delivery,  the  crown's  ex- 
ecution is  to  be  preferred,  even  where  process  is  awarded  after,  4'C* 
(as  above).     6  Price,  114. 

12.  A  factor  to  whom  goods  have  been  sent  for  sale  and  who  has 
accepted  bills  of  exchange  drawn  on  him  by  his  principal  to  th^ 
amount  of  their  value,  has  a  lien  on  such  goods,  and  the  purchase- 
money,  available  against  the  crown,  where  &e  goods  or  money  have 
been  seized  by  the  sheriff  under  an  extent  against  the  principal- for  a 
debt  due  to  the  crown.     6  Price,  369. 

13.  The  court  will  not  grant  a  new  writ  of  extent,  the  date  of  the 
former  tested  several  years  before  (between  eight  and  nine  in  this 
case),  on  the  ground  that  the  defendant  has  been  since  found  to  be 
further  indebted  to  the  crown,  and  to  have  had  at  the  time  of  issuing, 
tiie  first  extent  property,  not  then  known  to  belong  to  him,  and  though 
his  goods  and  chattels  seized  and  sold  under  that  writ,  produced  only 
as  much  as  would  satisfy  but  a  vecy  small  part  of  the  owner's  origintd 
debt.  But  anew  writ  of  present  teste  should  be  issued,  which  may 
be  done  at  any  time  on  application  to  a  baron,  where,  while  the  crown 
debt  be  unsatisfied,  the  defendant  becomes  possessed  of  newly-ac;' 
quired  property.    7  Price,  238. 

14.  Where  goods  had  been  seized  under  a  fieri  facias^  part  of  them 
Bold  on  Saturday,  and  the  remainder  on  Monday;  an  extent  tested  on 
the  Monday  was  put  into  the  sherifi^s  hand  at  six  o'clock  afier  the 
goods  had  been  delivered  to  the  purchasers,  antftho  money  received 
by  the  sheriff.  Held,  that  the  execution  was  executed,  and  that  the 
party  who  issued  the  fieri  facias  might  recover  of  the  sheriff,  in  an 
action  for  money  had  and  received,  the  money  levied  under  the  sale. 
1  B.  4-  B.  370. 

15.  Where  orders  have  been  sent  by  an  insolvent  merchant,  to  his 
agents  abroad^  to  hold  balances  in  their  hands  at  the  disposal  of  cer- 
tain persons  named  by  him,  who  are,  in  point  of  fact,  appointed 
t^custees  for  his  general  creditors  by  a  deed,  termed  a  deed  of  inspec* 
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tieni  ill  which  lie  rdinqiiishes  Ja  ohiin  lo  iiis  l^usiiieiS}  bfi  nffb—to 
condMctit  to  ti^e  windiog  up  on iheir account  as  ibair  -agent  H^ 
not  to  |>i9lactbill8  of  exchange  Inmamitted  byaiich  foiei^agials, 
made  payable  to  the  insolvent,  to, satisfy  balances  4iwtoliaD  in  Ibw 
hands,  from  a  creditor  not  a  party  to  the  deed,  on  whose  behalf  Ae 
riietiff  4ias  seized  the  bills  under  an  ext^  w^tin  bis  poMessioo, 
and  unindocsed  against  «uch  a  proceeding  Msorted  to  «Aer<b6sr« 
rangement,  although  theforeign  agents  have  acceded  t04M9K^  arriiige 
ment,  because,  for  want  of  a  specie  i^ppropriation  of  tb«  biBs,  aadao 
express  consideration  quoad  those  particular  b«2^  beiqg  shewn 
to  have  been  the  foundation  of  their  being  a^^^g^ed  to  the  trustees, 
and  they  were  held  to  be  the  propAJ^  ^  ^e  insolvent  «ierchant»  M^ 
withstanding  the  ammgoinent,  and  therefore  lawfully  a^zed.  4 
Price,  268, 

16.  A  parcel  made  up  by  a  banlpi^  bouse,  sealed  aod  addreaaedta 
another  banking  house,  containing  cash  notes  and  cheques  of  the 
latter,  and  bills  of  exchange,  specifdly  indorsed  to  the  former,  tomshs 
up  a  balance  due  from  them  on  their  general  account,  and  deposited 
on  the  3d  Jtdy^  afle^  the  bank  was  shut  with  a  woman  servant  left  in 
care  of  the  banking  house,  to  be  given  to  the  postman  in  the  morning 
of  the  4th,  who  was  In  the  habit  o€  calling  for  such  parcels  befoie 
banking  hours.  Held,  to  be  seizable  under  an  extent  in  aid,  tested 
2d  July^  returnable  6th  of  JVboem6er,  on  special  demurrer  to  a  plea 
stating  those  facts,  and  tendering  bsue  on  the  .property,  and  that 
jilthough  the  inquisition  finding  the  debt  due  to  the  d^rtor  of  the 
crown,  debtor  was  not  taken  till  the  4th  of  J>rot€mher  following.  Be- 
cause such  circumstances  do  not  amount  to  a  deliveiy  of  the  parcel 
to  the  persons  to  whom  it  was  addressed,  or  their  agent,  ai|d  thcoeibre 
confers  no  right  of  property.     Miier^  if  delivered  to  the  postma. 

5  Price,  42S.  The  contents  of  such  a  parcel  while  reoMuni^g  ia  die 
bfuiking  house  under  such  circumstances,  remain  there  at  the  mk  of 
the  banSLers  who  made  it  up,  and  is  still  subject  to  ^eir  controL  Had. 
It  is  sufficient,  in  such  a  case,  if  the  defendant  traverse  the  pnqierty 
in  the  debtor,  to  the  crown's  debtor  *'  at  the  time  of  the  seizore  or  of 
taking  the  inquisition,"  and  it  is  not  necessary  to  say,  *^  at  the  time  of 
the  issuing  of  the  extent.     Ibid. 

17.  Where  the  crown  debtor  has  debta  due  to  him  jointly  witt 
others  who  are  not  debtors  to  the  crown,  and  would  therefore  not  bi 
entitled  to  the  crown  process,  an  extent  may  issue  for  such  joinl 
debts.     5  Price,  447. 

18.  The  doctrine  of  the  crown  process  having  priority  where  it 
bears  teste  on  a  day  subsequent  to  a  subject's  execution  cm  h,fi.Jk, 
.under  which  the  sheriff  has  seized,  applies  to  bases  of  extents  in  sykL 

6  Price,  144. 

19.  >The  statute  59  G.  3.  enacting  that  extents  in  aid  shall  nol  be 
sued  out  and  prosecuted  in  certain  cases,  does  not  extend  to  the  pto- 
secution  of  such  extents  where  they  have  been  commenced  befoia 
the  passing  of  that  act.     6  Price,  144. 

20.  Bankers  having  money  in  their  house  arising  from  the  aaseoed 
taxes  paid  in  for  the  purpose  of  being  paid  over  to  the  exchequer  ea 
account  of  a  receiver-general,  for  the  due  payment  of  which,  by  hini, 
they  have  given  bond  to  the  crewn,  are  still  entitled  to  sue  ool  aa 
extent  in  aid,  and  that  upon  affidavit,  stating  generally  their  having 
received  the  money  for  that  purpose ;  nor  is  it  necessary  thai  th^ 
should  show  by  allegations  in  the  affidavit  made  to  obtain  the  Jfarft 
that  they  are  not  precluded  by  the  57  G.  3.  from  usingrtbe  crowo  pro- 
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ces0»  as  that,  being  sureties,  they  have  been  caHed  upon  by  the  crown 
on  account  of  the  default  of  their  princii>a],  or  in  any  other  respect 
7  Price,  633. 

2L  The  court  on  application  of  claimants  will,  by  rule  to  show 
cause,  order  a  vtndi  exponas  to  issue  before  the  due  time  arrive  for 
selling  the  goods  of  a  bankrupt,  seized  under  an  extent,  on  an  affidavit 
that  it  would  benefit  the  bankrupt's  estate,  because  the  price  is  ex-> 
.  pocted  to  fall,  &c.,  the  sheriff  to  pay  the  prosecutors'  demand  into  the 
hands>of  the  deputy  remembrancer  to  the  credit  of  the  cause,  and  the 
remainder  to  the  assignees,  the  defendants  (the  claimants)  pajdng 
into  court  100/.  beyond  the  amount  of  the  debt  claimed  by  the  prose- 
cutor.    3  Price,  606. 

22.  A  defendant  in  an  extent  having  moved  to  quash  it  on  factH 
stated  by  affidavits  which  are  satisfactorily  answered,  whereon  a 
venditiom  exporhw  issues,  will  not  afterwards  be  permitted  to  enter  a 
claim'and  traverse  the  inquisition.     4  Price,  323^ 

23.  Where  defendant's  ,  effects  have  been  sold  under  a  venditioni 
exponas  on  an  extent  in  default  of  claim,  it  does  not  conclude  his  as* 
signees  under  a  commission  of  bankruptcy ;  and  they  will  be  allow- 
ed  on  application  to  ei^ter  their  claim  and  plead  in  a  proper  case  where 
the  proceedings  have  gone  so  ftur  on  payment  of  costs  of  the  sale  and 
the  application,  and  putting  the  prosecutors  of  the  extent  in  the  same 
situation  as  if  diey  had  claimed  and  pleaded  in  due  time*  5  Price,  39. 
A  short  delay  (as  a  month)  is  not  laches  in  the  case  of  assignees* 
Ibid. 

24.  Where  an  extent  had  issued  in  aid  of  a  company  of  Individuals 
(not  incorporated)  and  the  inquisition  found  that  their  debtor  <^  was 
indebted  to  L*  and  tf.  (two  of  ^e  company,  who  had  executed  the 
usual  bond  to  the  crown,  as  taken  from  joint  insurance  companies 
under  the  22  G.  3.  d  48.  on  behalf  of  themselves  and  the  company)  ^ 
and  the  other  partners  and  proprietors  of  a  certain  society  called,  &c. 
Held,  sufficient  on  motion  in  arrest  of  judgment,  and  that  it  was  not 
a  fatal  objection  not  to  have  named  all  the  members  of  the  company 
in  the  finding  of  the  debt  by  the  inquisition^  Nor  is  a  iuiding  that  two 
persons  were  indebted  to  X.  and  £r.,  and  the  other  partners  and  pro- 
pfietors  of  the  unincorporated  company,  at  variance  with  a  command 
to  the  sherifi,  to  find  what  debts  are  due  to  L.  and  H,  on  behalf  of 
themselves  and  a  certain  society  called^  &c.     5  Price,  447. 

25.  A  recital  on  a  writ  of  extent,  that  two  persons  are  indebted  to 
the  crown  by  bond  (generally)  is  sufficient  to  authorize  a  command  to 
the  sheriff  to  enquire  of  debts  due  to  such  two  persons  on  behalf  df 
themselves,  and  a  certain  society  called,  &c.     5  Price,  447. 

26.  In  an  inquisition  on  the  extent  in  aid,  it  is  sufficient  that  the 
prosecutor  of  the  extent  be  found  to  be  indebted  to  the  crown  (gene* 
rally)  at  the  time  of  taking  the  inquisition,  without  stating  the  amount 
of  the  debti  or  the  time  and  manner  of  its  accruaL  And,  therefore, 
if  an  inquisition  find  the  crown  debtor  indebted  in  a  stcus  certain  for 
duties,  &c.  due  between  two  given  periods,  and  on  the  trial  of  a  tra- 
verse of  the  crown's  debt  modo  et  forma  it  be  proved,  that  the  debtor 
was  indebted  at  the  time  of  the  iaquisitiony  in  a  different  sum,  for  du« 
ties  accruing  for  a  different  period,  it  is  not  a  fatal  variance,  because 
the  allegation  of  the  amount  of  the  debt,  and  of  the  period  for  which 
it  WAS  due,  is  not  of  the  substance  of  the  issue,  and  may  be  rejected 
as  surplusage..  It  is  enough  if  there  be  any  debt  in  fact  due  to  the 
crown  at  the  time  of  taking  the  inquisition  to  sustain  the  proceedings 
for  the  being  indebted  to  the  crown  of  the  basis  of  the  extent.  5 
Frice,  614. 
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27.  The  court  trill  n«t  give  judgment  as  i£  tbe  pleA  were  codp 
fessed  for  defendants,  (claiming  as  assignees,  the  goods  of  a  bank- 
rupt seizec^nder  an  extent)  on  motion  for  that  purpose,  where  die'tt- 
tomey-general  has  not  demurred,  replied  or  otherwise  proceeded. 
6  Price,  480.  SembU^  however,  they  would  grant  a  writ  in  Bmovm 
manus  in  such  a  case.     Ibid. 

28.  An  inquisition  taken  on  a  writ  of  extent  j  finding  d,  B.  indebt- 
ed to  C.  jD.  and  the  other  partners  and  proprietors  of  a  certain  sods* 
ty  or  company,  called  the  Kent  Insurance  Company,  is  sufficiendy 
certain  without  naming  the  individual  members  of  the  company,  and 
aldiough  they  are  not  incorporated.  Judgment  of  the  court  of  ex- 
chequer, in  the  case  of  the  King  v.  Ramsbottom  (ante,  vol.  y.  p. 
447.)  affirmed,  7  Price,  670. 

29.  A  defendant  taken  into  custody  under  an  extent  in  aid  (the 
sheriff  having  also  seised  his  property,  being  more  than  suffioeot  to 
cover  the  demand)  ordered  to  be  discharged.  Where  his  pfopeitf 
(seized  and  returned)  is  ordered  to  be  restered  to  him,  on  hk  girii^ 
approved  security,  and  it  is  delivered  up  by  the  sheiiff  before  the  se- 
curity he  approved,  the  remedy  must  be  against  the  sheriff,  for  not 
having  the  property  forthcoming  against  the  party  for  not  gtviqg  soch 
security.    3  Price,  536. 


Levairi  faciaa. 


EXECUTION  IN  CRIMINAL  CASES. 

Where  a  defendant  in  an  indictment  for  a  misdemeanour,  has  t^ 
ceived  judgment  of  fine  and  imprisonment:  Held,  that  aieaori 
facias  may  issue  immediately  to  take  his  goods  in  execation  for  tfis 
fine.     2  B.  4>  A.  609. 


Righti  of. 


I^eclaratioD* 


EXECUTOR  AND  ADMINISTRATOR. 

1.  nA,  being  indebted  in  his  individual  capacity  to  a  house  in  treds, 
of  which  he  himself  was  a  partner,  in  a  sum  of  money,  the  aoKWBS 
of  which  could  not  be  exactly  ascertained,  covenants  to  pay  Ike 
firm  all  his  then  debts,  and  such  other  debts  as  should  subsequeollj 
accrue,  a^.  dies  without  having  satisfied  the  original  debt,  and 
having  contracted  further  debts  subsequent  to  the  execution  of  the 
deed.  Held,  that  his  executors,  two  of  whom  were  partners  in  tiie 
fiouse  of  trade,  could  not  plead  either  of  these  debts  bj  way  of 
retainer,  or  as  an  outstanding  specifically  debt.     1  B.  ^  A.  664. 

2.  One  of  two  executors,  having  alone  proved  the  will,  had  re* 
ceived  a  debt  due  to  the  testator,  which  by  his  will  was  appropriatoci 
to  the  pajrment  of  specific  legacies  to  his  grandchildren,  wok  interest 
thereof^  and  afterwards  permitted  the  money  to  be  lent  out  to  a  third 
person,  by  whom  it  was  paid  to  A.  A,^  on  being  i4>plied  to  by  the 
executor,  acknowledged  that  he  had  received  the  money,  and  thai  k 
belonged  to  fiie  testator's  grandchildren,  but  refiised  to  pay  it 
over  to  the  executor.  Held,  that  both  executors  might  join  ia 
an  action  brought  to  recover  the  money  against  A.  Held,  also^  that 
it  does  not  amount  to  a  devastavit  if  an  execntor  lends  out»  oa  \Kt^ 
vate  security,  money  belonging  to  the  testator,  but  not  wanted  ftr 
the  immediate  uses  of  the  will,  provided  he  exercises  a  lair 
reasonable  discretion  on  the  subject.     3  B.  4*  A.  860. 

3.  Counts  on  promises  made  to  an  intestate  may  be  joined  in  a 
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claratioQ  by  an  admiDistFator  in  on  action  of  assumpsit  on  such  pro- 
misesy  with  counts  on  promissory  notes,  given  to  the  administrator 
sifece  the  death  of  the  intestate,  as  administrator,  because  the 
amount,  when  recovered,  would  be  assets  in  tlie  hands  of  the  ad-  • 
ministrator.  SembU  stcusy  if  a  bond,  or  other  higher  security,  had 
been  given  because  the  elTect  of  such  new  and  higher  security  would 
be  an  extinction  of  the  simple  contract  debt.  Counts  on  promises 
made  to  an  intestate,  may  be  joined  with  counts  on  promissory 
notes,  given  to  the  administrator,  as  administrator,  since  the  death 
of  the  intestate,  because,  when  recovered,  the  amount  would  bd 
assets.     Judgment  on  that  ground  affirmed  in  error.  7  Price,  591. 

4.  A  count  in  assumpsit  against  husband  and  wife,  who  was  ad- 
ministratrix with  the  will  annexed,  upon  promises  by  the  testator  to 
pay  rent,  cannot  be  joined  with  counts  upon  promises  by  the  hus- 
band and  wife  as  administratrix  for  use  and  occupation  by  them  aller 
the  death  of  the  testator.     3  B.  &  A.  101. 

5.  An  administratrix,  claiming  under  a  piarriage  settlement  to  re-  ^'^^* 
tain  her  debt,  need  not,  in  pleading  the  articles  to  an  action  brought 
against  her  for  a  simple  contract  debt,  due  from  the  intestate,  state 

t^t  they  were  in  writing,  or  under  seal  to  plead  them  with  a  profertj 
or  set  out  the  consideration  more  particularly,  the  object  of  such  a 
plea  being  merely  to  show  her  right  to  retain  a  debt  accruing  to  her 
thereby  against  other  creditors  of  equal  degree,  and  to  let  in  evi- 
dence in  support  of  such  retainer  on  the  plea  ofplene  administmvit. 
4  Price,  89. 

6.  In  avowing  as  executor  or  administrator  under  tho  stat.  of  32 
Hen.  8.  c.  37.  s.  1.  it  is  not  necessary  for  the  defendant  to  state  what 
term  the  tenant  held  the  premises.  QtMcre,  whether  the  stat.  32  Hen. 
6,  c»  37.  applies  to  rents  arising  out  of  terms  for  years.  S  Taunt. 
159. 

7.  Where  the  bailiff  of  an  executrix  made  cognizance  in  replevin 
for  arrears  of  rent  incurred  in  Uie  lifetime  of  the  testator,  and  a 
verdict  was  found  for  the  defendant,  the  court  would  not  permit  the 
plaintiff*  to  enter  up  judgment  non  ohslanie  veredicto^  on  the  ground, 
that  the  record  did  not  show  the  executrix  to  be  entitled  to  distrain 
under  die  32  H.  8.  c.  37.  s.  1.     1  B.  &  B.  279. 

8.  Plainti&  sued  as  executors  for  the  balance  of  an  account  due  Costt. 
to  the  testator,  and  it  appearing,  at  the  trial,  that  the  balance  claim- 
ed arose  out  of  matters  of  account  between  the  plaintiff's,  in  their 
own  light  as  surviving  partners  of  the  testalor,  thev  were  nonsuited. 
Held,  that  the  court  had  no  power  to  order  the  defendant  to  liavd 

his  costs  allowed  him  as  costs  in  the  cause.     3  B.  &  A.  213. 

9.  A  plaintiff*  suing  as  executor  having  been .  appointed  under  a 
former  will,  which  the  testator  had  afterwards  revoked,  and  having 
obtained  probate  surreptitiously  of  the  first  will,  which  was  soon 
afler  annulled  by  the  prerogative  court,  who  also  revoked  the  pro« 
bate  on  that  ground  afler  the  action  commenced,  held  liable  to  the 
costs  of  the  cause.     7  Price,  709. 

10.  Where  plaintiff  sued  as  executor,  and  was  nonsuited  upon 
evidence  being  given  at  the  trial  that  the  supposed  testator  was  still 
alive,  the  court  refused  to  allow  eosts  to  the  defendant,  it  appearing 
from  affidavits  on  both  sides  to  be  still  at  least  doubtful  whethtl*  the 
Mipposed  testator  were  living  or  not.     I  B.  4*  A.  386. 
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t^itabilities  ia- 
carredbj. 


FELONY. 

1.  By  attainder  all  the  personal  property  and  rights  of  actionyia 
respect  of  property  accruing  to  the  party  attainted,  either  before  or 
after  attainder,  are  vested  in  the  crown  without  office  found,  and 
therefore  attainder  may  be  well  pleaded  in  bar  to  an  action  on  a  bill 
of  ej^changOi  indorsed  to  the  plaintiff  afler  his  attainder.  3  B.  4- 
A.258. 

2.  A  copyhold  of  inheritance  is  not  forfeited  by  a  conviction  of 
felony  without  attainder,  unless  there  be  a  special  custom  in  the 
manor.     SB.  ^  A.  510. 

3.  By  the  word  transportation  in  the  S  G.  d«  e.  15.  is  meant,  not 
merely  conveying  the  felon  to  the  place  of  transportation,  bat  tiui 
heisig  so  conveyed,  and  remaining  there  during  the  term  for  wUch 
he  is  ordered  to  be  transported  ;  and,  therefore,  a  felon  attainted  is 
not  by  that  stat  restored  to  his  civil  rights  till  after  the  expiiotion  of 
the  term  for  which  he  is  ordered  to  be  so  transported.  2  B.  &  A.  256. 

Miseellaueont.  4.  The  record  in  case  of  felony  at  the  quarter  sessions,  after  stal- 
ing the  indictment  plea  of  not  guilty,  and  verdict  of  guflty,  thereon 
added,  that  because  it  appeared  to  the  justices  that  after  dte  jury 
had  retired,  one  of  them  had  separated  m>m  his  fellows,  and  coo- 
versed,  respecting  his  verdict,  with  a  stranger,  it  was  considered  that 
the  verdict  was  bod,  and  it  was,  therefore,  quashed,  and  a  vaUrt 
de  novo  awarded  to  the  next  sessions.  It  then  proceeded  to  set 
out  the  appearance  of  the  parties  at  the  next  sessions,  and  tho  trial 
and  conviction  by  the  second  jury,  whereupon  aU  and  singular  the 
premises  being  seen  and  considered,  judgment  was  given,  &c«  Held 
upon  a  writ  of  error  brought,  that  the  judgment  was  right.  4  B.  ^ 
A.  273. 


FINES  AND  RECOVERIES. 

f .  In  a  recoveiy  the  demandant  died  before  the  return  of  the  writ 
On  tbe  ^tii  of  of  ^etnii ;  the  acknowledgment  was  taken  at  the  cape  of  Grood  Hope^ 
^^'7'  on  June  9,  1817,  and  the  writ  of  dedimutjKftestaiem  was  tested  00 

the  1601  January,  1817.  The  court  refused,  on  afqplicatioii,  to 
make  the  writ  of  entry  returnable  in  one  month  of  Easter,  ldl7. 
The  writ  of  summons  returnable  in  three  weeks  of  the  Holy  Trioitf 
following,  to  allow  the  tenant's  appearance  to  be  recorded  as  of 
Trinity  term,  iSlt,  and  the  recovery  to  pass  as  of  that  tena.  8 
Taunt.  104. 

2.  Recovery  pehnitted  to  pass  where  the  warrant  of  attorney  dU 
fi6ll  stoto  on  what  plea  of  land  it  iras  intended  to  operate,  it  beny 
evideikt,  from  the  captbn,  for  what  purpose  the  attomies  were  ap- 
pointed.    8  Tonnt  164. 

3.  Recoverv  altowed  to  pass  where  the  warrant  of  attorney  was 
^put  in  the  place  of  «^.  J?.,  on  a  plea  of  land,''  Ac  words  <*!» 
gain  or  lose"  being  omitted  in  the  warrmit  of  attorney.  8  Toont 
164. 

4.  The  court  wiA  not  direct  itd  officer  to  pass  a  recovery  where 
there  is  a  mistake  in  the  form  of  the  warrant  of  attorney.  8  Tmutiu 
167.  Nor  will  it  permit  the  some  mistake  to  be  rectified  by  ooMnd- 
ing  the  warrant  of  attorney.    Ibid* 

5.  The  apdavit  of  the  consont  of  a /ems  covert  wsjA  net  la  be 
separate.    1  B.  &  B.  468^ 


RelatiTe  to  tha 
warrant  of  at- 
tomey. 


By  a  feme 
covert. 
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6.  The  court  will  not  entertain  motions  on  the  subject  of  fines  and  Rules  relative 
recoveries  the  last  day  of  term.     1  B«  &  B.  468.  to. 

7.  The  court  refused  to  pass  a  fine  where  the  aifidaviti  taken  be-  Levied  or  suf- 
fore  a  commissioner  abroad,  was  written  on  paper.     1  B.  ^  B.  472.  ^^^^^  abroad. 

8.  Return-day  of  the  writ  in  a  recovery,  returnable  in  the  last  -^wndmeni  of. 
term,  amended,  and  the  recoveiy  allowed  to  pass  as  pf  the*  present 

tirm.    8  Taunt  197. 

9.  Where  the  prcddpe  in  the  vouchee's  warrant  of  attorney  in  re- 
covery rightly  {described  the  parties  to  the  plea,  but  the  body  of  the 
warrant  of  attorney  expressed  that  the  vouchee  appointed  tus  aitois 
ney  to  gain  or  lose  in  a  plea  of  land  against  the  tenant,  instead  of  • 
the  demandant,  the  court  refused  either  to  amend  the  warrant  of 
attorney,  or  to  tmjSsr  the  recovery  to  pass,  and  to  construe  the  lat- 
ter clause  as  repugnant  and  inoperative.     1  B.  ^  B.  92. 

10.  Fine  amended  by  insertion  of  a  name  not  known  to  belong  to 
the  conusor  at  the  time  pf  passing  the  fine,    8  Taunt.  20. 

11«  Recovery  amended  by  inserting  an  omission  in  the  name  of 
the  v<)uchee.     8  Taunt.  27. 

12.  Affidavit  of  husband  and  wife,  that  they  both  did  appear  at 
the  bar.  The  officer  said  that  he  had  written  Uie  names  of  the  husf- 
band,  but  the  name  of  the  wife  qipeared  struck  out  in  the  prtzeipe, 
an  act  which  the  officer  said  he  never  did.  The  fine  being  only  of 
the  last  term,  the  court  refused  to  amend  the  caption  by  inserting 
the  wife's  name,  and  ordered  that  she  should  come  up  to  acknow- 
ledge the  fine.  8  Taunt.  87, 

13.  Prcectpe  directed  to  the  vouchee  amended  by  inserting  the 
name  of  the  tenant.     8  Taunt.  226. 

14.  Where  in  ^,  fine  the  name  George  had  been  inserted  by  mis- 
take, instead  of  John,  the  court  allowed  die  right  name  to  be  sub- 
stituted, on  affidavit  ejtplaining  the  mistake  having  been  put  in.  1 
B.  &  B.  15. 

15.  Fine  amended  by  increasing  the  number  of  acres,  the  mea- 
surement on  whic^  the  description  of  the  number  of  acred  were  found- 
ed being  wrong.     8  Taunt.  74. 

16.  A  recovery  of  1729  amended,  by  adding  premises  which  were 
comprised  in  the  deed  to  lead  the  uses,  but  for  which  the  king's  sil- 
ver had  not  been  p^d.     8  Taunt  303. 

17.  Where  a  recovery  fifty  years  old  was  found,  by  mistake,  to 
comprise  only  two  messuages  and  twenty  acres  of  land,  inst^d  of 
six  messuages  and  300  acres  of  land,  the  blunder  being  wholly  un- 
explained and  unaccounted  for,  the  court  refused  to  permit  an  amende 
ment  by  substituting  the  laiger  quantity.     1  B.  &  B.  83. 

18.  Recovery  amended,  by  altering  the  words  ^*  in  the  parish  of 
ChiUerditch  and  Brentwood,  in  the  county  of  Essex,"  to  the  words 
M  in  the  parishes  of  Childerditch  and  Southweald  in  the  county  of  Es- 
sex," on  the  affidavit  of  the  vouchee  that  he  wns  seized  in  tail  of  the 
premises,  and  directed  his  attorney  to  suffer  a  recovery  of  his  lands 
in  the  parishes  of  Childerditch  and  Brentwood,  of  which  he  was  seiz- 
ed in  tail,  as  aforesaid,  but  that  it  had  since  been  discovered  that 
Brentwood,  wherem  a  part  of  his  lands  was  situate,  was  a  hamlet 
in  the  parish  of  Southweald,  and  that  he  intended  to  suffer  a  recovery 
of  so  much  of  hia  lands  as  was  since  discovered  to  be  within  the 
parish  of  Southweald.     All  the  parties  living.    B  Taunt.  86. 

19.  Recovery  amended  by  deed  to  lead  the  uses  by  inserting  the 
name  of  the  parish  of  w3.,  where  the  recovery  was  of  lands  in  the 
parishes  B.  and  C,  or  an  adjoining  to^vn,  .^,  being  contiguous  to  B 
and  C.    ^  Taunt.  191. 


Tfi4 


Mltcellaneoui* 


FISH  AND  riSHERT. 

to*  Recovery  atneDde<)  by  inserting  the  additiomii  oaiBeeoffhe 
parishes  where  the  names  in  the  deed  and  the  Meovery  ^MbnL 
6  Taunt.  244. 

21.  Recovery  amended  by  adding  4he  name  of  a  pariah  (<ii6  oaae 
having  been  improperly  spelled) ,  on  afidavft  that  the  Tonchee  wai 
eeized  of  land  in  the  parish  proposed  to  be  substituted,  and  that  it 
was  intended  to  suffer  a  recovery  of  all  the  vouchee'e  lands  in  the 
county  in  which  the  proposed  parish  was  situate,  but  the  ooort 
would  not  allow  the  name,  originally  inserted,  to  be  expoaged,  as 
the  affidavit  did  not  state  ^at  diere  was  no  such  parish,  or  that  the 
vouchee  had  no  lands  on  such  parish.     8  Taunt  362. 

22.  A  parish  was  situate  on  the  conterminous  counties  of  S.  and 
yy.  ,*  the  premises  in  this  parish  intended  to  be  paooeU  by  a  fine  wers 
situated  in  the  county  of  5.,  but  wore  described  as  situated  m  tfie 
county  of  B.  The  court  dtowed  the  fine  te  be  amended  by  substi- 
tuting the  county  of  5.  for  the  coun^  of  B.     &  Taunt  87. 

23.  The  documents  relating  to  a  recovery  of  premises  in  Noithom- 
berland  did  not  reach  London  till  the  first  day  after  Easter  Term ;  the 
mistake  was  not  discovered  ;  the  proceedings  went  on  in  the  subse- 
quent Trinity  Term,  and  the  recovevy  came  to  the  cursitor's  office  in 
Michaelmas  Term  following,  when  the  court,  upon  motion,  allowei 
the  recovery  to  pass  as  of  Easter  Term.     8  Taunt.  76. 

24.  The  court  refused  to  make  an  order  compelling  the  amend- 
ment of  a  recovery  suffered  by  an  insolvent  debtor.     8  Taunt  106. 

25.  The  court  allowed  the  warranty  of  a  fine  to  be  amended,  by 
altering  it  from  a  warmnty  by  the  husband  and  wife,  and  heirs  of 
the  husband,  against  themselves  and  the  heirs  of  the  wife  to  a  war- 
ranty by  the  husband  and  wife,  and  the  heirs  of  the  w^,  against 
themselves  and  the  heirs  of.  the  wife.     I  B.  &  B.  68. 

26.  Fine  more  than  a  twelvemonth  old  allowed  to  pass  without 
any  special  resson  assigned.     8  Taunt.  75. 

27.  A.  was  tenant  for  life  of  two  moieties  of  common  field  land, 
called  Blaokacre,  with  remainders  to  B.  and  C.  in  common  tail,  A 
was  also  tenant  in  fee  of  other  common  field  land  called  Whiteacre. 
The  commissioners,  under  an  inclosure  act,  allotted  to  i^.  Greenacie 
in  lieu  of  Blackacre  and  Whiteacre  conjointly,  without  distingmsb- 
bg  the  portion  allotted  in  right  of  each.  Jl,  debased  all  his  lands  te 
1>.  in  fee,  and  died.  Covenant  upon  a  conveyance  by  B.  and  C  to 
J),  of  aU  the  land  allotted  to  A.  in  right  of  Blackacre,  and  a  leoo- 
very  suffered  of  the  entirety  of  certain  acres,  fewer  than  were  com- 
prised in  Greenacre,  Borough,  J.  held,  that  all  the  estate  of  the  ten- 
ants m  tail  was  comprised  in  that  recovery,  and  the  court  refused  te 
amend  it  by  the  insertion  of  more  acres.     1  B.  &  B.  69. 


Common 
fiihery^ 


Conviction. 


FISH  AND  FISHERY. 

J .  ^ '  fl^P^^  ^^  ^^^  owner's  right  to  fish  opposite  his  own  land,  ad  w* 
(kumfiltum  aqua,  cannot  be  given  under  a  plea  of  a  common  offiahe- 
ry.     8  Taunt.  188. 

2.  A  common  of  fishery  is  not  correctly  described  by  aUecine 
It  to  be  a  common  of  fishery,    d  Taunt  188. 

3  In  a  conviction  founded  upon  5  G.  3.  ci  14.  s.  3.  it  must  be  dm^ 
tmrtly  stated  m  the  mformation  and  in  the  evidence,  that  the  woceed- 
mgwasatthe  mstance  of  the  owner  of  the  fishery,  and  thereToni, 
where  it  was  merely  stated  in  the  moaiorandum  of  a  conviction,  thst 
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the  proeeeding  was«tdie  instance  of  such  owner ;  «nd  where  Ae  ki- 
fonnation,  wi£out  eontBiaing  any  suc6  allegation,  concluded  with  a 
mere  prajer  of  judgment  on  behalf  of  such  owner,  and  the  evidenee 
waa  n^hdtty  siknt  on  the  subject,  die  conviction  was  held  to  be  bad« 
2  B.  ^  iu  378. 


FIXTURES. 

Certain  (>arts  of  a  machine  had  been  put  up  by  the  tenant  dur-  Property  iu^ 
ing  his  term,  and  were  capable  of  being  removed  without  either  injur- 
ing the  other  parts  of  the  machine  or  the  building,  and  had  been  usu- 
ally valued  between  the  outgoing  and  incoming  tenant.  Held,  that 
these  were  the  goods  and  chattels  of  the  outgoing  tenant,  for  which 
he  might  maintain  trover.     2  B.  4*  ^«  ^6^* 


FOREIGN  ATTACHMENT. 

1.  A  plea  of  foreign  attachment  stated  the  custom  to  be,  that  if  the  Subject!  of. 
plaintiff  in  the  mayor^s  court  allege  that  any  other  person  or  persons 

owes  or  owe  to  the  then  defendants  any  money  that  may  be  attached, 
and  that  the  plaintiff  below  alleged  that  he  and  another  person  owed 
to  the  defendant  below  a  certain  sum  of  money  :  Held,  that  such 
plea  is  bad,  inasmuch  as  the  person  owing  the  money  to  the  defend- 
ant must  within  the  custom,  as  pleaded,  bo  a  dififerent  person  from 
the  plaintiff.     4  B.  &  A.  64& 

2.  QucBre^  whether  a  custom  for  a  party  to  attach  money  in  the 
hands  of  himself  and  partner  could  be  supported  1  4  B.  4*  A.  646. 

3.  Money  obtained  of  garnishee  under  a  foreign  attachment,  is  its  legal  effect 
not  unless  execution  be  executed,  a  compulsory  payment  so  as  to  in  discharge  of 
effect  a  discharge  of  a  debt  due  from  garnishee  to  the  defendant  in  ^be  garnishee, 
the  lord  mayor's  court.     1  B.  ^  B.  491. 

4.  Sembfe^  that  entering  a  sum  to  the  credit  of  a  party  in  a  mer- 
chant's books  is  not  payment,  unless  under  an  express  assent  that 
such  entry  shall  stand  for  payment.     1  B  &  B.  491. 


FORGERY. 

1.  The  48  G«  3.  c.  75.  enacts,  that  bodies  thrown  on  shore  by  the  Subjects  of. 
sea  shall  be  buried  by  the  parish  officers,  and  that,  afler  such  burial, 

a  magistrate  shall  give  the  officers  a  certificate  and  order  on  the  trea- 
surer of  the  county  to  pay  them  the  reasonable  and  necessary  expen- 
ses of  the  funeral,  which  the  treasurer  is,  by  the  act,  ordered  to  pay. 
T^ho  prisoner  framed  an  order,  purporting  to  be  the  order  of  a  magis- 
trate on  the  treasurer  of  the  county,  to  reimburse  one  Cose  the  ex- 
penses of  burying  a  dead  body  cast  on  shore.  Held,  that  this  was  a 
forgery,  though  there  was  no  such  magistrate  as  the  individual  men- 
tioned in  the  order,  and  though  the  order  did  not  state  Cose  to  be  a 
parish  officer,  or  Uiat  the  expenses  incurred  were  reasonable  and 
necessary.     1  B.  &  B.  300. 

2.  The  making  of  a  written  instrument  purporting  to  be  an  order  j^  ^jj^  ^^^^  of 
of  a  magistrate,  and  to  be  signed  and  sealed  by  J.  P.  as  such,  under  a  fictitioui  per- 
the  48  Gr.  3.  c.  75.  addressed  to  the  treasurer  of  the  county  rates,  re-  bod. 
quiring  him  to  pay  /.  C.  a  sum  of  money,  which  he  had  made  oath 
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•diathehad  expended  in  remoTing  and  buryiog  a  dead  bodjreait 
on  shore,  by  means  of  which  the  nmker  obtained  that  sum  of  money 
fit>m  the  treasurer,  is  forgery  ;  although  the  prisoner  did  not  obtain 
the  money  in  character  of  any  of  the  parochial  officers  named  inihe 
statute,  and  alti^oudi  there  was  no  magistratc^in  Ae  oounl^of  flie 
name  of  J.  P.     7  Price,  609. 


FRAUD. 

Maxims  rela*         j^^o  man  can  be  allowed  to  allege  his  own  fraud,  to  avoid  his  owa 
tive  to.  ^^g^j .  ^^j  therefore,  where  a  deed  of  conveyance  of  an  estate  from 

one  brother  to  another  was  executed,  to  give  a  colourable  giialifica- 
tion  to  UU  game  :  Held,  that  as  against  the  parties  to  the  deed,  it  was 
valid,  and  was  sufficient  to  support  an  ejectment  for  the  premiaes.  9 
B.  &  A.  367. 

FRAUDS,  STATUTES  OF. 

RelatWe  to  1.  (iuare^wbether,  under  the  29  C.  2.  c.  8.  s.  4.  in  order  to  charge 

contracts  to       a  person  with  the  debt  of  another,  the  consideration  for  die  proimse, 
iiDsw«r  for  an-  ^  ^^n  ^  ^^^  promise  itself,  must  be  in  writing  t     1  B.  &  A.  297. 
^^^^^'  2-  Ji.  had  wron^ully,  without  the  license  of  J?.,  ridden  bis  hone, 

and  thereby  caused  its  death  :  Held,  that  a  promise  by  a  third  per- 
son to  pay  the  damage  thereby  sustained,  in  consideration  thai  ff> 
would  not  bring  any  action  against  j9.,  is  a  collateral  promise  witfaia 
the  statute  of  frauds,  and  must  be  in  writing  :  Held  also,  that  a  mo 
tion  for  a  new  trial,  where  the  cause  has  been  tried  during  the  tean, 
may  be  made  at  any  time  within  four  days  after  .the  distringas  is  le- 
tumable.     2  B.  &  A.  613. 

3.  By  the  fourth  section  of  statute  of  frauds,  an  agreement  to  paj 
the  debt  of  another  must,  in  order  to  give  a  cause  of  action,  be  m 
writing,  and  must  contain  the  consideration  for  the  promise,  as  wel 
as  the  promise  itself,  and  parol  evidence  of  the  coi^iderat^  is  in- 
admissible.    4  B«  fi^  A.  595. 
Gontracti  rela-       4.  .d.  agreed  tp  purchase  ahorse  from  B.  for  ready  money,  and  to 
itre  to  the  sale  take  him  within  a  time  agreed  upon.     About  the  expiration  of  iInC 
«>f  goodf.  time^  A,  rode  (he  horse,  and  gave  directions  as  to  its  treatment,  ftc; 

but  requested  that  it  might  remain  in  ^.'s  possession  forafiHtlMr 

time,  at  the  expiration  of  which  he  promised  to  fetch  it  away  and  p^ 

the  price ;  tq  this  B.  assented.     The  horse  died  before  Ji.  paid  the 

price  or  took  it  away.     Held,  that  there  was  no  acceptance  of  te 

hone,  within  the  meaning  of  the  statute  of  frauds.     SB.  &  A.  68QL 

5.  Where  a  vendee  verbally  agreed  at  a  public  market  with  Ifaa 

agent  of  the  vender  to  purchase  twelve  bushels  of  tares  (then  m 

vender's  possession,  constituting  part  of  a  laiger  quantity  in  buft,) 

to  remain  in  vender's  possession  till  called  for,  and  the  agent  on  Ui 

return  home  measured  the  twelve  bushels,  and  set  them  apart  for 

the  vender.     Held,  that  this  did  not  amount  to  an  acceptance  by 

the  latter,  so  as  to  take  the  case  out  of  the  17th  section  of  the 

of  frauds.    3B.&A.  321. 

Relative  to  ^'  -^  contract  for  a  year's  service,  to  commence  at  a 

coDtracte,  the    day,  being  a  contract  not  to  be  performed  within  the  year,  is 

time  of  whose  the  4th  section  of  the  statute  of  frauds,  and  must  bd  in  writing;  and 

performance      therefore  no  action  can  be  maintained  for  the  breach  of  a  veibal  esi^ 

Mceefl;  a  ^^.^^  ^^^^  ^^  ^j^^  27th  May  for  a  year's  service  to  comnieQce  OB  Iha 

^  ^*  80tb  of  June  following.     1  B.  &  A.  722. 


iDDBin>A»J  {  T»7  ) 


FREIGHT. 

1.  By  a  charter-party  freight  was  agreed  to  be  paid  for  the  use  or  Lien.  for. 
hire  of  the  ship,  at  a  certain  rate  per  ton,  for  a  voyage  oat  and  home^ 
in  manner  following,  viz.  a  certain  sum  in  advance  on  the  ship's  clear- 
ing outwards,  and  £e  residue,  half  in  cash  and  half  in  approved  bills, 
upon  the  delivery  of  the  homeward  cargo  ;  the  owner  also  iq>pointed 
C.  1$.  master,  at  the  request  of  the  charterer,  who  executed  a  bond,  con- 
ditioned for  the  &ithful  performance  of  the  master's  duty,  and  the  owner 
expressly  instructed  C.  S.  to  be  careful  to  sign  all  bilb  of  lading  with 
the  clause  "  freight  payable  as  by  charter-party."  The  ship  was  con- 
signed to  C  and  Co.  in  Calcutta^  by  whom  she  was  put  up  for  her 
homeward  voyage,  as  a  general  ship,  and  difierent  merchants  ship- 
ped goods  by  her,  C.  and  Co.  taking  for  homeward  freight  bills  pay-, 
able  sixty  days  after  delivery  of  the  cai^o ;  and  a  new  master  having 
been  appointed  by  C.  and  Co.  in  conjunction  with  C»  iS.,  signed  bills 
of  lading,  with  the  clause  <' paying  freight  agreeable  to  freight  bill." 
The  freight  bills  were  made  payable  in  London  to  B,  and  Co.,  to 
whom  the  charterer  was  indebted  for  advances  on  th^  outward  cargo, 
and  who,  as  well  as  C.  and  Co.,  were  cognizant  of  the  terms  of  the 
charter-party.  Held,  that  the  owner  of  the  ship  had  a  lien  on  these 
goods  to  the  extent  of  the  homeward  freight.     (7.  and  Co.  also  put  on 
board  the  ship  goods  purchased  by  them  on  account  of  the  charterer 
but  he  being  indebted  to  them  and  B.  and  Co.  their  agents,  those 
goods  were,  by  the  bill  of  hiding,  consigned  to  B.  and  Co. :  Held, 
5iat  as  between  the  owner  of  the  ship  and  B.  and  Co.,  the  goods 
were  to  be  considered  as  the  goods  of  the  charterer,  and  liable  to  the 
owner'iEi  lien  on  them  for  the  freight  due  by  charter-party.     In  the 
charter-party  the  freighter  promised  to  pay  and  defray  two-thirds  of 
the  port  charges,  the  owner  having  paid  the  whole,  was  held  to  have 
no  Hen  on  the  goods  shipped  for  those  charges.    4  B.  &  A.  630.       ^. 

2.  A  ship  freighted  with  tunber,  &c.  by  the  agents  of  the  defend-  Mwcellaneww. 
ants  at  Danitic^  and  consigned  to  their  house  in  London^  was  on  her 
arrival,  and  afler  part  of  the  cargo  had  beef&  delivered,  seized  by  the 
revenue  officers  on  suspicion  that  she  was  not  Prussian  buUt.     The 
treasury,  on  petition,  ordered  the  ship  tobe  restored,  on  condition  that 
the  cargo  should  be  exported,  and  on  payment  pf  a  sum  as  a  satisfac- 
tion to  the  seizing  officers.     This  sum  the  master  (plaintiff)  paid  and 
the  defendants  accepted  and  exported  the  cargo.     Held,  that  this 
conduct  of  the  master  sufficiently  shewed  the  voyage  to  be  illegal, 
and  that  he  had  submitted  to  such  illegality  so  as  to  preclude  him 
from  rec9TeriDg  the  freight    8  Taunt*  89- 


QAME. 

!•  In  aa  action  Against  a  game»keeper  for  a  penalty  for  using  a  gun  Gamekeeper. 
U>  kill  game  without  being  qualified,  evidence  of  the  real  title  of  the 
inanor  is  adtbissibIe,for  £e  purpose  of  negativing  the  existence  of  a 
colourable  title  in  the  person  under  whom  the  defendant  claims  to  act. 
XSntries  in  the  books  of  the  clerk  of  the  peace  of  deputations  formerly 
^rantedto  game-keepers  by  the  real  owner  of  the  manor,  are  also  evi- 
dence to  shew  that  material  rights  were  publicly  exercised  by  him, 
aod  that  the  person  whose  title  was  set  up  by  defendant  knew  that  he 
bad  not  eoy  titlo  whator^r    ^  B*  &  A.  341. 


ygg  GUARANTEE.  [Adottoa. 

2  A  game-keeper  was  authorized  by  his  deputaUon  to  seize  grey- 
hounds, setting-dogs,  ferrets,  and  to  do  allthings  belonging  to  m 
office  of  game-keeper,  according  to  the  direction*  of  Reacts  <»  pa™- 
raem :  Held,  that  be  was  not  thereby  authorized  to  seize  hounds. 
1  B.  &  A.  134.  . 

Of  actions,  in-  3.  Upon  a  conviction  under  stat.  5  Ann.  c.  14.  s.  2.  a©""^*  ^'' 
formations,  and  rier  for  having  game  in  his  possession,  it  is  sufficient  if  in  the  ™^''^ 
coDvictions  rel-  ^^^^  ^j  adjudication,  the  qualifications  mentioned  in  stat*  2»  &  W 
ativ*  to.  Q^^  2  ^  26.  s.  3.  be  negatived,  witiiout  negativing  them  in  fl»e  evi- 

dence.    5  M.  &  S.  206. 

GIFT. 

What  is.  A  verbal  gift  of  a  chattel,  without  actual  deliveiy,  does  not  pase 

the  property  to  the  donee.  2  B.  &  A.  551. 

GRANT. 

renjlructionof.      1.  By  deed  an  estate  was  setUed,  after  severd  preceding  estates 

tail  te  the  use  of  all  and  every  the  nearest  of  kin  in.  equal  degreei  to 

D.M  at  the  time  of  her  decease,  without  issue  of  the  oaneef 

j^woer :  Held,  that  a  person  who  at  the  lime  of  D,  MJs  death  was 

her  nearest  of  kin  bom  with  the  name  of  Brewery  but  who  was  not  her 

nearest  of  kin,  and  who  had,  previous  to  i>.  JVf.'*  death,  manied  and 

assumed  her  husband's  name,*  was.  not  entitled  to  take,  under  thia 

clause,  in  the  deed.     SB.  &  A.  474. 

AcjervatioDB         2.  Where  a  plea  stated  that  ^.  was  entitled  to  die  eqaky  of  le-- 

aad  exceptions  demption  and  subject  thereto,  tiiat   B.  was  s^sed  in  fee,  and  that 

in*  they,  by  lease  and  release,  granted,  &c.  the  premises ;  exeefrtiDgaBd 

reserving  «d.  and  his  heirs,  &c.  a  liberty  of  hunting,  &c. :  Held,  that 
as  w9.  had  no  legal  interest  in  the  land,  there  could  be  reeervatioQ  is 
him,  and  that  this  was  adefective  title  and  not  a  title  defectively  set  eoti 
and  that  the  plea  was  bad  in  substance.     3  B.  &  A.  66. 
Livery  of  seisin.      3.  \  ^eed  contained  a  power  of  attorney  to  A,  B.  to  deliver  seiaii 

of  the  premises^  according  to  the  form  and  e£bct  of  the  deed  :  MM, 
that  it  was  not  necessary  for  the  attorney  to  make  livery  on  lbs  diiy 
of  ike  date  of  the  deed,  but  that  his  power  was  well  executed  after- 
wards.   3  B.  &  A.  156. 


GUARANTEE. 

donstraction.         2,  q^i^Q  plaintiffs  declared,  that  in  consideration  that  they  would 

lend  S*  &  Co.  5000/.,  the  defendant  promised  to  be  ansvreiaUe  for 
the  same ;  that  they  did  lend  the  said  sum,  whereby  the  defendni 
became  liable.  The  form  of  the  guarantee,  was,  that  the  defendMit 
would  be  answerable  to  the  extent  of  5000/.  for  the  use  of  the  hoase 
of  S.  ^  Co. ;  at  the  time  this  was  given,  S*  ^  Co.  were 
to  the  plaintiffs  in  a  considerable  sum  of  money,  for  which  the 
t\Ss  held  a  promissory  note  drawn  by  8.  <$•  Co.,  and  other  l^ls,  as  a 
security.  On  receiving  the  guarantee,  the  plaintifis  cancelled  lis 
note  and  delivered  up  the  bills  which  they  held  !  S,  &  Co.  tbea.de* 
livered  those  bills  back  again  to  the  plaintiffs,  together  with  a 
promissory  note,  but  no  money  passed.    Held,  that  the 


AmiBimAO  GUARDIAN  AND  WARD.  Tfl^ 

•nly  contemplated  future  loans,  and  that  the  transaction  did  not 
amount  to  a  loan  of  money  so  as  to  charge  the  defendant  8  Taunt. 
208. 

2.  A  guarantee  of  the  payment  of^.  J9.,  to  the  extent  of  607.;  DuratioiU 
at  quarterly  account  bill  two  months  for  goods,  to  be  purchased  by 
him  of  the  plaintiff,  is  not  a  continuing  or  standing  guarantee  to  that 
extent  for  goods  to  be  at  any  time  supplied  to  t^.  B.  untI^  the  credit 
IS  recalled.     3  B.  ^  A.  593. 

8.  One  of  two  dmwers  of  a  joint  promissory  note,  payable  12  Diichaigo« 
months  after  date,  who  is  surety  for  the  other  to  the  amount,  is  not 
tfschafged  by  the  drawee  not  having  demanded  payment  from  the 
surety  when  due,  nor  tiU  after  having  entered  into  a  deed  of  oompo* 
f  ition  with  the  principal  and  his  other  creditors,  and  received  the 
Composition  money.     6  Price,  111. 

4.  Q!uctrey  whedier  die  transfer  of  the  balance  due  froni  the  obligor 
to  the  account  of  another,  with  his  assent,  did  not,  in  point  of  law, 
operate  as  payment    Ibid. 

5.  A  bond  was  given  to  the  several  persons  constituting  the  firm  Pa^mentf  lo. 
of  a  banking-house,  conditioned  for  the  repayment  of  the  balance  diicharg«  ojl 
of  an  account,  and  of  such  further  sums  as  the  bankers  might  ad» 

vance  to  the  obligor :  one  of  the  partners  dies,  and  a  new  partner  is 
taken  into  the  firm  ;  at  that  time  a  considerable  balance  is  due  ftt>m 
the  obligor  to  the  firm ;  advances  are  afterwards  made  by  the  banker, 
and  payments  made  to  them  on  account  by  the  obligor ;  the  latter  is 
credited  by  the  new  firm,  with  the  &o^enX  payments,  and  charged 
with  the  original  debt,  and  snbaequent  advances,  as  constituting  items 
in  one  entire  account,  and  the  balance  due  at  the  time  of  the  partner's 
death  is  considerably  reduced,  and  that  reduced  balance,  by  order 
of  the  otiligor,  is  transfened  by  the  bankers  to  the  account  of  an* 
other  customer,  who,  with  his  assent,  is  charged  with  the  then  debt 
of  the  obligor  ;  the  person  so  charged  having  become  insolvent,  the 
surviving  partners  of  the  original  firm  brought  their  action  upon 
the  bond.     Held,  that  as  they  had  not  originidly  treated  it  as  a  dis- 
tinct account,  but  had  blended  it  in  the  general  account  with  other 
transactions  ;  but  they  were  not  at  liberty  to  treat  it  at  a  subsequent 
period  ;  and  that,  having  received  it  in  different  payments,  a  sum 
Miore  than  sufficient  to  dischaige  the  debt  due  upon  the  bond  at  the 
time  of  the  death  of  the  deceased  partner,  that  the  bond  was  to  be 
considered  as  paid.     2  B.  &  A.  39.     One  of  ^e  makers  of  a  joint  p.      ^ 
and  several  promissory  note,  after  the  same  had  become  due,  gave  |»?ilL    ^ 
his  bond  to  Uie  holder  for  the  amount ;  but  befbre  the  ebmmence- 
ment  of  the  action  no  money  was  actually  paid  on  the  bond.  Held^ 
that  until  he  had  paid  money  upon  the  bond,  he  could  not  maintain  an 
action  for  money  paid,  in  order  to  recover  contribution  against  any 
•f  the  ether  makers  of  the  original  note.    2  B.  4*  A.  51. 

GUARDIAN  AND  WARD. 

There  cannot  be  a  guardian  in  socage  of  an  equitable  estate  ;  and,  Onaidlai^^. 
therefore,  where  a  pauper  married  the  widow  of  a  man  who  had 
paid  for  and  been  let  into  possession  of  a  fireehold  cottage,  and  had 
died,  leaving  a  daughter,  but  without  having  had  any'  legal  convey- 
ance executed  to  him  in  his  lifetime,  it  was  holden  that  the  paupei^s 
vesidence  in  the  cottage  for  forty  days  did  not  confer  a  settlemeot 
on  him,  the  widow  not  being  guardian  in  socage  to  tbi  dau|^ler. 
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HEIR.  [ApMNBA, 

Hrili,  also,  that  the  court  wiU  not  take  notice  of  doubtful  equitdJe 
estates.     1  B.  <$<  A.  560. 


When  grant a- 
ble. 


Ketum  t^. 


HABEAS  CORPUS. 

1.  The  writ  of  habeas  corpus  at  common,  law,  although  a  writ  of' 
riffht,  is  not  grantable  of  course,  but  only  on  motion  in  term  tinw, 
suiting  a  probable  cause  for  the  i^lication,  and  verified  by  aflMawt 
Quc^s,  whether  under  the  stsAute  31  Car.  2-  c.  2.,  which  only  apphes 
to  cases  where  the  application  is  made  to  a  judge  m  vacaUon,  the 
writ  be  grantaWe  of  coarse.     3  B.  4^  A.  420, 

2.  This  court  wUl  liot  ii^rfero  to  take  a  party  out  of  ttie  amwal 
custody  of  the  court  of  K.  B.,  in  order  to  surrender  him  in  dischanee  • 

ofhisbail.     1B.&B.23.  «  j- u 

3.  Where  the  return  to  a  habeas  corpus  stated  that  an  iSingusn  sea- 
man being  found  on  board  a  ship  liable  to  forfeiture  under  45  G.  8. 
e.  121.  s.  1.  was  carried  before  a  magistrate,  and,  upon  due  proof;  as 
by  the  statute  in  that  case  made  and  provided  is  required,  was  com- 
mitted, &c.  Held,  that  this  was  insufficient,  and  that  it  was  neces- 
sary to  state  distinctly  what  proof  was  given,  in  order  that  the  cooit 
might  see  whether  it  was  due  proof  required  by  the  7th  section  of 
theact.    4B.&A.  295. 


Conetractioa 
of. 


HAWKERS'  AND  I^EDLARS'  ACT. 

1.  A  licensed  hawker  openkig  a  room  in  a  plsice,  he  not  bemff  a 
heusehokler  there,  and  that  not  being  the  usual  place  of  his  abode, 
and  selling  thereby  retail,  does  not  there  commie  an  offence  wkhinthe 
statute  60  G.  3.  c.  41.  s.  7.  ;  to  constitute  such  an  offence,  the  add- 
ing must  be  by  outcry,  &g.  or  some  mode  of  sale  at  auction*  1 B. 
&  A.  100. 

2.  A  licensed  mictioneef  going  from  town  to  townmapabnc 
stage  coach,  and  sending  goods  by  public  wagoni  and  selfing  the 
same  on  commission  by  retail,  or  by  auction,  at  the  different  towns, 
is  a  trading  person  within  the  meanitig  of  the  50  G.  3.  c.  41.  a.  6. 
and  must  take  out  a  hawker's  and  pedlar's  license.  4  B.  ^  A. 
510-  . 

3.  A  person  travelling  from  town  to  town,  and  having  packages  oT 
books,  ^c.  sent  afier  him  by  public  conveyance,  and  taking  rooma 
at  «ach  town,  and  there  selling  such  books,  ^c.  by  retail  by  aiiclioo, 
is  a  trading  person  within  60  6.  3.  c.  41.  s.  7.  4  B.  &  A.  517. 


lUUtive  to  U>«      I,  Devise  of  his  estate  to  \da  ivife  for  life,  and  afier  her  deceaw 
mode  of  takiDg.  ^  y^^  g^^^  ^y^  j^^jp  ^^  j^^j^  charged  withthe  yearly  paymeni  of  100!. 

to  his  daughter  for  her  life,  and  at  her  decease  with  the  som  of  ISOOL 
to  be  divided  among  her  children,  or  if  no  child,  to  be  disposed  of  as 
she  should  du^ct ;  and  in  default  of  payment  of  eithei^  of  the  sbhI 
sums  within  the  time  appointed  to  G.  2\  his  heirs,  administratoc^ 
and  assigns,  in  trusty  to  raise  the  lOOL  out  of  the  rents  and  profits* 
and  the  1600/.  by  sale  or  mortgage  of  a  sufficient  part  of  the  bads. 


AnDsmuk.]  HIGHWAY.  7  Si 

find  Bubject  to  the  B^id  charges  and  trust,  to  his  said  sod,  his  heks, 
sxecutors,  administrators,  and  a^ssigns.  Held,  the  son  took  by  dor 
scent  and  not  by  purchase.     5  M.  4*  S*  14* 

2.  Devisee  to  the  heir  at  law  in  fee,  with  an  executory  devise  over 
in  case  he  does  not  attain  twenty-one  years  of  age  ;  held,  that  this 
does  alter  a  quality  of  the  estate  which  he  would  otherwise  have 
taken  as  heir,  and  that  he  therefore  takes  b^  descent,  ai^d  not  by 
parcbase.     1  B.  ^  A.  530. 

HIGHWAY, 

!•  Where  a  road  set  out  by  commissioners  under  a  local  act,  and  what  coDsidcr- 
eertain  persons  only  were  by  the  act  to  use  it,  but  in  fact  it  had  been  ed  as. 
used  by  the  public  for  many  years,  it  was  held  that  this  was  not  suf? 
ficient  evidence  of  a  dedication  to  the  public,  and  that  if  it  was,  there 
being  no  evidence  that  the  parish  had  acquiesced  in  that  dedication,* 
it  was  not  a  public  roa4  which  the  parish  were  bound  tp  repair.    4 
B.&A..447. 

2.  Where,  in  an  indictment  against  a  township  for  non«repair  of  a  l^epairbf . 
ro^di  ^  prescription  stated  ^d  proved  was,  that  its  inhabitaojts  had 

beep  immemorially  used  to  repair  all  ro^  situate  within  it,  which, 
but  for  such  usage,  would  be  repairable  by  the  parish  at  large.  Held, 
that  this  places  Uie  township  in  thp  situation  of  a  parish,  and  that  it 
IS  necessary  for  the  defendants  to  show  by  evidence  some  qjther 
persons  in  certainty  who  ^re  liable,  in  order  to  deliyer  themselv^ 
from  their  liability  to  repair.    4  B.  4*  A.  75. 

3.  Where  a  local  turnpike  act,  after  empowering  the  trustees 
undeir  i^  to  take  tolls,  directed  that  the  roads  should,  from  time  to 
time,  be  repaired  by  the  trustees  out  of  the  money  arising  by  virtue 
of  the  act.  Held,  that  this  only  made  the  tolls  an  aqjuliaiy  Qmd 
in  the  hands  of  the  trustees  ;  and  that  the  inhabitants  of  the  township, 
where  the  road  was  situate,  who  by  prescription  were  bound  to  re;- 
pair  all  roads  within  it,  were  nevertheless  liable  to  be  indicted  for  non^ 
repair  of  the  road.  2  B.  &  A.  179.  Held,  also,  that  such  inhabit? 
ants  may,  |»fler  conviction,  apply  for  motion  for  relief  against  the 
trustees  under  13  G.  3.  c.  84.  s.  33.  Ibid.  Held,  also,  that  13  G.  3. 
€.  84.  s,  63.  only  refers  to  diversions  under  writs  of  ad  quod  damr^um^ 
^Dd  under  13  6.  3.  c.  78.  s.  19.     Ibid. 

4.  An  order  for  stopping  up  an  unnecessary  highway  under  55  Stoppinif  np. 
6.  3.  c.  68.,  must  be  made  at  a  special  sessions,  and  that  fact  must 

appear  on  the  face  of  the  order.    3  B.  &  A.  414. 

5.  The  13  6. 3.  c.  78.  A.  62.  is  applicable  to  proceedings  by  order 
of  two  justices  under  55  G.  3t  c.  68.  s.  2.  Held,  therefore,  that  it 
is  necessary  to  give  reasonable  notice  of  the  specii^  sessions  ai 
vhich  any  such  order  is  to  be  made,  to  the  several  justices  acting  and 
residing  within  the  division  ;  and  that,  unless  such  notices  l^e  given, 
the  sessions  ought  not  to  conform  and  enrol  such  order,  even  though 
there  be  no  appeal  against  it.     2  B.  4*  A.  228. 

6.  Indictment  agaiqst  a  parish  for  non-repair  of  a  highway,  lying  Indictment  for 
within  it ;  plea,  that  the  inhabitants  of  another  parish  luLve  repaired,  not  repairin|^. 
9zid  been  used  and  accustomed  to  repair,  and  of  right  ought  to  have 

repaired.     Held  ill,  for  the  plea  ought  to  have  shown  a  consideration. 
5  M.  &  S.  260. 

7.  Indictment  against  the  inhabitants  of  a  parish  for  not  repairing 
a  road ;  plea,  that  the  inhabitants  of  a  particuU^r  di.'itrict  within  the 
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Mriish  have  iiD»emoria]ly  repaired  all  the  ro^  within  that  ditftnd^ 
of  ivhick  the  road  indicted  was  one.  Held,  that  this  plea  waeModi 
although  it  did  not  state  any  consideration  for  the  lialHlil7  of  At 
Inhabitants  of  the  district     1 B.  4*  A.  348. 


HUNDRED,  ACTIONS  AQAINST. 

Qn  \he  riot  act.       i.  In  an  action  on  the  statute  52  G.  B^c.  130.,  to  recover  ^e 

value  of  the  premises  feloniously  destroyed,  brought  against  tfai 
hundred  by  several  partners  in  trade,  three  of  whom  being  present 
when  the  fact  was  committed,  one  only  gave  his  ezaminatiiMi  npoa 
oath,  without  stating  that  to  the  best  of  his  belief  the  others  had  no 
knowledge  of  the  person  who  committed  the  fi|Ct.  Held^  dMi  Chat 
was  not  sufficient.     1  B.  &  A.  146. 

2:  Where  the  leader  of  a  mob,  haying  entered  a  gunsmith^«  shop 
and  demanded  arms,  was  detained,  and  the  mob  then  declared  thtt 
unless  he  were  released,  they  would  pull  the  house  down,  and  ffaey 
did  enter  and  break  the  windows,  window-frames,  &c.,  and  for  Hoai 
purpose  used  some  ^f  the  arms  found  in  the  shop,  and  carried  away 
others.  Held,  that  this  was  evidence  of  a  purpose  to  demofidh  the 
house,  and  that  the  owner  might  recover  against  die  hundred  a 
reparation  in  damages  for  the  injury  done  to  the  house  itseU^  and  tp 
the  arms  actually  used  in  the  act  of  demolishing  ;  hot  that  he  was 
not  entitled  to  recover  for  the  value  of  the  arms  away,  that  being  a 
substantive  and  distinct  felony,  and  therefore  not  within  the  statute 
1 »,  2.  St  2.  c.  6.     1  B.  &  A.  487. 

d.  In  order  to  bring  an  action  against  the  hundred  on  staiuie 
9  G.  1.  c.  22.,  the  notice  required  by  the  statute  must  be  given  to 
fiome  of  the  inhabitaiits  of  the  hundred  before  the  plaintiff's 
ation  on  oath  is  delivered  to  the  magistrate.     1  B.  &  B.  64. 


On  the  black 
act* 


CbHuni 


Msioudn. 


Appeals 
asainst. 


INCLOSURE. 

1.  Where  commissioners  by  an  inclosure  act  were  impoweretf 
{inter  alia)  to  make  roads,  and  to  defray  the  expense  by  a  rate  oa  tba 
several  proprietors,  and  they  executed  their  award  as  to  the  aHot* 
ments  before  the  roads  were  completed,  or  sufiicient  funds  were 
raised  for  that  purpose.  <Held,  that  they  might  afterwards  make  a 
case  to  defray  th^  expense  ef  completing  the  roads.     1  B.  ^  A.  82. 

*f.  The  determination  of  the  commissioners  under  an  indosura 
act,  as  to  the  boundaries  of  a  parish  to  be  inclosed,  is  not  conciosiFa 
df  the  fact  as  to  what  were  the  boundaries  antecedently  to  avxh  de- 
termination.    4  B.  4*  A.  462. 

3.  ^n  an  appeal  against  ah  inclosure  of  a  highway  by  virtue  of  a 
writ  of  ad  quod  damnum^  the  notices  required  by  the  65  6.  3.  c.  68. 
must  be  given,  and  a  notice  to  the  party  interested  is  not  alone  soft* 
Cient     IB.  4- A.  873. 

4.  An  inclosure  act  gave  to  the  party  aggrieved  a  right  of  appeal 
for  any  thing  done  in  pursuance  of  that  act,  or  of  Ae  recited  geoefal 
inclosure  act,  in  giving  to  the  commiasioner  and  to  the  partiea  con- 
cerned ten  days'  notice  in  writing.  Notice  of  appeal  against  an  odkr 
ascertaining  its  boundaries  between  two  townships,  was  served  on  die 
commissioner,  but  not  on  theiady  of  the  manor,  yi\io  was  a  party  om- 
terially  concerned  in  the  question.    Held,  that  the  notice  was  insuflS'' 
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cient,  aMioi]^  ilie  general  inclosure  act  vudionMd  die  €ooimi»i 
fioaer  to  ascertaiii  Uie  boundariea  between  the  several  parishes,  and 

{^ve  a  right  of  appeal  on  giving  notice  to  the  commissioner.  1  B.  & 
.680. 

5.  Certain  referees  vere  onkred  by  act  of  parliament  to  ascertain  Comtmction  of 
the  amount  of  a  yearly  com  rent,  and  the  court  pf  Quarter  Sessions  ttatat^i. 

was  ordered  to  declaie  th4»  amount    The  referees  having  made  their 
report  to  the  court  of  Quarter  Sessions,  the  court  ordered  it  to  be  filed. 
Held,  that  it  was  no  declaration  by  the  court  ^f  Quarter  Sessions, 
ef  the  amount  of  the  corn-rent     1  B.  &  B.  460. 

6.  By  the  general  inclosure  act,  the  legal  title  to  an  allotment  is  not 
pioqirired  until  the  execution  and  proclaimition  of  the  commissioners' 
award.  And  where  a  local  act  directed  that  the  commissioners, 
by  notice,  might  cause  all  rights  of  common  to  be  extinguished^ 
and  might  then  allot  the  waste  land  amongst  the  proprietors,  and  that 
the  owners  mi^t  fenc^  their  allotments,  after  they  bad  been  marked, 
staked  out,  and  confirfned,  and  before  the  signing  of  the  award ;  and 
might  also,  within  three  months  before  the  execution  of  the  award, 
sen  and  convey  their  interest  in  the  allotments,  the  commissioners 
being  thereby  authorised  to  allo^  to  the  purchasers ;  and  the  latter 
after  the  execution  of  the  arad,  to  hold  the  allotted  lands  in  such 
planner  as  the  vendor  woidd  have  done  if  there  had  been  no  sale ;  pro- 
vided that,  where  the  allotments  were  copyhold,  that  the  deed  should 
be  enrolled  in  the  court  rolls  of  the  manor,  and  that  the  purchaser 
should  be  adnntted  tenant  thereto  at  the  same  time  as  the  other  allot- 
tees of  copyhold  lands,  viz.  after  the  execution  of  the  award.  Itel<i» 
that  this  authority  to  enclose,  and  so  to  enjoy  in  severalty,  and  the 
power  to  sell  and  convey,  might  well  (considering  the  language  in 
which  that  power  was  given)  be  enjoyod  and  exercised  without  the 
legal  seizing  of  the  land,  and  that  tlierefore  these  provisions,  not  sufB-r 
ciently  countervailing  those  of  tiie  general  inclosure  act,  the  legal 
freehold  did  not  pass  to  the  allottee  tilt  after  the  execution  and  pro- 
clamation of  the  award.    2  B.  4*  A.  171. 


INCORPOREAL  PROPERTY. 

The  oceupMr  to  a  mill  mi^y  maintain  an  action'  for  forcing  back  f  ^^^  ^^t 
water  and  injuring  hi^  mill,  although  he  has  not  employed  it  precisely 
|d  the  same  state  for  twen^  years ;  and  therefore  it  was  holden  to  be 
no  defence  to  such  an  action  that  the  occupier  had,  within  afew  yearsi 
erected  in  his  mill  a  wheel  of  different  dimensions,  but  requiring  less 
water  than  the  old  one,  though  the  declaration  stated  the  plaintiff  io 
be  possessed  of  a  mill,  without  alleging  it  to  be  an  ancient  mill.  1  Bt 
&A.  26a. 

INDICTMENT. 

1.  The  statute  9  and  10  W.  3.  c.  82.  has  not  altered  the  common  IndictabU  •f- 
law,  as  to  the  offence  of  blasphemy,  but  only  given  a  cumulative  fence, 
punishment.    It  is  therefore  still  an  oftnce  at  £e  common  law  to 

publish  a  blasphemous  libel.    3  B«  4*  '^*  1^1- 

2.  Itia  not  lawful  to  publish  a  correct  account  of  the  proceed- 
ings  in  a  court  of  justice,  if  such  an  account  contain  matter 
of  a  acandalous,  blasphemous,  or  indecent  nature.    SB.    ^  A. 

ier 
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Plea  ia  bar. 


Judgment  and 
its  Jncidentfi. 


B.  Plea  that  ptisoner  had  been  acquitted  on  an  iodictikieQfc  for 
murdering  a  child  by  administering  a  certain  deadly  poison ;  to  wit, 
oil  of  vitriol,  and  by  forcbg  the  child  to  take»  drink,  and  swallow 
down  a  large  quantity  of  the  said  oil  of  vitriol,  knowing  it  to  be  a 
deadly  poisoq,  whereby  die  child  became  siok  and  distempered  in  the 
body,  and  by  ihsA  sickness  languished  and  died.  Held  a  good  bar  to 
an  indictment  (first  count)  for  murdering  tba  same  child,  by  adminis- 
tering a  laige  quantity  of  oil  of  vitriol,  and  forcing  the  clfOd  to  take 
into  his  mouth  and  throat  a  large  quantity  of  the  said  oil  of  vitriol, 
knowing  that  the  said  oil  of  vitriol  would  occasion  the  death  of  tht 
child,  whereby  he  became  disordered  in  his  mouth  and  throat,  and 
by  the  disorder,  choaking,  sufl^ating,  and  strangling,  occasioned 
thereby,  languished  and  died ;  (second  count)  for  murdering  the  diiM, 
by  administering  a  certain  acid  called  oil  of  vitriol,  and  forciag  Che 
child  to  take  a  large  quantity  of  the  said  acid  into  his  month  and 
throat,  by  means  whereof  he  became  disordered  in  hia  moaUt 
amd  throat,  and  incapable  of  swallowing  his  food,  and  Aed  of 
the  inflamation,  injury,  and  disorder,  occasioned  thereby.  1  B*  A 
A.  473. 

4.  Where  a  defendant  was  convicted  of  a  libd,  which  on  the  fiioe 
of  it  purported  to  have  been  written  in  consequence  of  hb  having 
read  a  statement  of  facts  in  different  news-papers,  an  affidavit  that  be 
did  read  such  statements  ia  such  news-papers,  may  be  received  ia 
mitigation  of  punishment,  but  an  affidavit  that  the  facts  contain- 
ed in  those  statements  were  true  is  not  admissible*  4  B.  &  A. 
314. 


Relative  to 
contracts  by. 


ComnoB. 


INFANT. 

In  an  action  on  a  bill  of  exchange  against  the  acceptors,  when 
theipayee  and  first  indorser  was  an  infant,  the  jury  having  fimmd  a 
verdict  for  the  plaintiffs  on  evidence  that  the  defendants  knew  when 
tiiey  accepted  it  that  the  payee  was  an  infant,  and  that  he  had  in  &ot 
indorsed  the  bill  before  they  accepted  it,  the  court,  under  tfaoee 
circumstances,  (it  appearing  also  that  the  defendants  had  been  in  the 
practise  of  raising  money  on  similar  bills)  refused  to  disturb  the  ver- 
dict by  granting  a  new  trial,  applied  for  on  the  ground  of  ^  fc^ 
objection  That  an  in&nt  could  not  by  hia  indorsement  give  cvw 
i^ncy  to  a  bill  of  exchange,  but  they  refrained  from  giving  any  opi- 
nion on  the  effect  of  it,  if  brought  before  them  on  a  case  more  fi^ 
from  imputation.     4  Price,  300. 

INFORMATION,  CRIMINAL. 

1.  Where  only  circumstances  of  strong  suspicion  are  stated  in  affi- 
davits, on  which  a  rule  for  a  criminal  information  is  moved,  it  is  not 
sufficient  unless  the  deponents  also  had  their  belief  that  the  party 
against  whom  the  application  is  made,  acted  firom  connqit  motives. 
3  B.  <$•  A.  582. 

2.  Where  a  criminal  information  is  applied  for  against  a  magistnile, 
the  question  for  the  court  is  not,  whether  the  act  done  be  fbond  on 
mvestigation  to  be  strictly  right  or  not,  but  whether  il  psooeeded 
horn  an  unjust,  oppressive,  or  corrupt  motive,  (amongst  wfaidifear 
and  fiivour  are  generally  included,)  or  fiom  mistake  oc  error  onl^.  Ia 
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the  latter  case,  the  court  will  not  grant  the  rule.  Secondly,  in  the 
investigation  of  a  charge  of  felony  before  a  nuigistrate,  an  attorney  is 
only  as  a  matter  of  courtesy  permitted,  but  has  no  right  to  be  pre- 
sentj  nor  can  he  comment  on  the  evidence  so  as  to  apply  the  law  to  it, 
unless  he  be  requested  by  the  magistrate  to  give  his  opinion  and  ad- 
vice  upon  the  case.     3  B.  &  A.  432. 

3.  The  court  will  grant  a  criminal  informalion  for  publishing  in  a 
newspaper  a  statement  of  the  evidence  given  before  a  coroner's 
jury  accompanied  by  the  comments,  although  the  statement  be  cor- 
rect, and  the  party  has  no  malicious  motive  in  the  publication.  1 
B.  &  A.  879. 


INN-KEEPER. 

1.  A  house  of  public  entertainment  in  London^  where  beds,  provi-  Who  is. 
sions,  &c.  are  furnished  for  all  persons  paying  for  the  same,  but 
which  was  merely  called  a  tavern  and  coffee-house,  and  was  not  fre- 
quented by  stage  coaches  and  wagons  from  the  country,  and  which 

had  no  stables  belonging  to  it,  is  to.  be  considered  an  inn,  and  the 
owner  is  subject  to  the  liabilities  of  inn-keepers,  and  has  a  lien  on  the 
goods  of  his  guest  for  the  payment  of  his  bill,  and  that  eveti  where 
the  guest  did  not  appear  to  have  be^n  a  traveller,  but  one  who  had 
previously  resided  in  furnished  lodgings  in  London*  3  B.  &  A. 
283. 

2.  In  such  a  case,  the  court  refused  to  set  aside  the  inquisition,  on 
the  ground  of  the  damages  being  excessive,  1000/.  having  been 
awarded  by  the  jury  to  the  plaintS*,  although  the  parties  were  in  a 
moderate  sphere  of  life.     5  Price,  641 . 


INQUIRY,  WRIT  OF. 

It  is  sufficient  notice  of  a  plaintiff's  intention  to  appear  before  the  Notice  i^Iatlvs 
sheriff  by  counsel,  on  the  execution  Q^  a  writ  of  enquiry,  that  the  to» 
plaintiff's  attorney  inform  the  attorney  for  the  defendant  of  such  in- 
tention.    Had  there  been  no  intimation  of  such  an  intention,  the  de- 
fendant should  have  applied  to  the  sheriff  to  put  off  the  execution  of 
die  writ  of  enquiry.     Evidence  may  be  given  on  such  an  occasion 
(where  the  action  is  for  seduction)  that  the  defendant  visited  at  the 
plaintifTs  house  for  the  purpose  of  paying  his  addresses  to  the 
daughter,  with  an  intention  of  mairiage.    On  a  motion  to  uei  aside  q/  getting  it 
the  inquisition,  on  the  ground  of  inadmissible  evidence  having  been  aiide. 
received,  and  allowed  to  ^o  to  the  jury,  the  court  considered  them- 
selves bound  by  the  sheriff's  minutes   (verified  by  his  affidavit)  of 
the  evidence  which  had  been  ofiered.    5  Price,  641. 


INSOLTENT  DEBTOR. 

1.  Notice  under  32  G.  3.  c.  2d.  must  be  given  to  a  creditor  four-  Relative  to  tite 
teen  dear  days,  exchisive  both  of  the  day  of  service,  and  that  of  ditcbai|^  of. 
jpresenting  the  petition*    4  B.  &  A.  522. 

2.  Applications  for  discharge  of  insolvent  debtors  not  to  be  mode 
before  ^  rising  of  tte  court.    5  Frice>  648. 
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Relative  to  the 
assignee* 


Statutes. 


8.  A  plea  of  discharge  uiider  the  insolvent  debtor's  act  is  no  bur  to 
an  action  of  trespass  for  meant  profits^  even  though  incurred  before 
the  discharge.     3  B.  &  A.  4b7^ 

4.  A  certificate  obtained  in  JVeiofoundlandy  under  the  49  6.  3. 
c.  27.  s.  8.,  does  not  entitle  the  defendant  to  be  dbchaiged  oa 
entering  a  common  appearance,  but  must  be  pleaded  in  Lor.  I 
B.  &  B.  13. 

5.  An  insolvent  debtor  having  petitioned  the  insolvent  court  to  be 
discharged  under  the  act,  a  cre<htor  gave  notice  of  his  intention  to 
oppose  him  on  the  ground  that  the  debt  was  fraudulently  contracted; 
to  induce  the  latter  to  withdraw  his  opposition,  the  insolveirt  agreed 
to  execute  within  three  days  after  his  dischaige,  a  warrant  of  attor- 
ney for  the  debt,  and  in  the  mean  time  to  give  a  promissoij  note  of  a 
third  person  for  the  amount,  which  was  to  be  delivered  up  on  the  ex- 
ecution of  the  warrant  of  attorney.  The  insolvent  was  discbaxged 
and  the  wanrant  of  attorney  was  executed  on  the  deliveiy  up  of  the 
note.  The  court  set  aside  the  warrant  of  attorney,  and  the  judgment 
entered  up  thereon,  on  the  ground  that  the  agreement  on  which  diey 
were  founded  was  contrary  to  the  policy  of  the  iittolvent  act,  in  as 
much  as  it  enabled  the  creditor  to  take  to  himself  a  large  portion  of 
the  future  effects,  which  the  legislature  intended  to  be  distributfid 
amongst  all  the  creditors*     4  B.  &  A.  691. 

6.  Entries  in  the  minute  book  of  the  quarter  sessions  Gx  Lomdumy 
that  J.  T.  was  a  prisoner  (on  a  day  certain)  for  debt  in  the  FleU  Fru 
«ofi,  and  was  discharged,  and  that  C.  was  chosen  assignee  of  bis 
estate,  together  with  proof  of  the  assignment,  and  that  J,  T.  tootkthe 
oath  prescribed  by  the  51  G.  3.  c.  125.(insolvent  act)  upon  being  dis- 
charged, were  held  sufficient  to  support  the  title  of  C,  claiming  in 
ejectment  as  assignee  of  the  estate  of  J.  T.  under  the  said  act,  wdk* 
out  proving  that  J.  T.  was  a  prisoner  on  the  day  mentiooed  in  the 
said  act     5  M.  &  S.  72. 

7.  A  prisoner  under  an  attachment  for  contempt  for  non-paymeat 
of  costs  pursuant  to  an  award,  may  be  brought  up  at  the  suit  of4fae 
prosecutor,  in  order,  to  make  him  deliver  in  9  schedule  of  his  eifects, 
under  the  compulsatory  clause  in  statute  32  6.  2.  c.  28.  The  court 
considered  the  33  G.  3.  o.  5.^  as  incorporated  with  the  32  G.  2.  B 
Taunt  57. 


Natareof  tho 
interest 
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avoided. 


INSURANCE. 

1.  Where  the  memorandum  for  charter  stated  one  half  of  the 
freight  to  be  paid  in  cash  on  unloading  and  right  delivery,  and  the 
remainder  by  bill  on  London^  at  four  months'  date,  and  then,  after 
containing  stipulations  for  unloading,  dischaiging,  demurrage,  (kc 
added,  <<  the  captain  to  be  supplied  with  cash  for  the  ship's  use,''  and 
in  pursuance  of  the  last  stipulation,  the  master  drew  a  bill  on  lh« 
freighters  which  was  duly  accepted  and  paid.  Held,  that  this  was 
not  to  be  considered  as  a  payment  of  freight  in  advance,  but  as  a 
loan  to  the  owner  of  the  ship,  and  that  (the  ship,  having  bera  lost  on 
her  homeward  voyage,)  the  freighters  had  na  insurable  intenstift 
such  bill.     4  B.  4-  A.  582. 

2.  Upon  a  policy  e&cted  (after  the  declamtion  of  warby  dtemco, 
but  before  it  was  known  in  EAg-ftwd,)  in^hich  it  was  not  stated  kilfce 
policy,  nor  communicated  to  the  underwriter  that  the  assured 
Aioerican  subject,  i^d  the  loss  happened  iu  consequence  of  a 
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hf  the  American  government  for  a  forfeiture  for  the  breach  of  their 
non-importation  act.  He]d,>that  the  action  cotdd  not  be  maintained 
even  after  the  war  had  terminated.    4  B.  4*  A.  423. 

8.  PoUcy  of  insurance  from  Para  to  A*eicf  York,  with  leave  to  call 
at  any  of  the  Windward  and  Leeward  Islands  on  the  passage,  and  to 
discharge,  exchange,  and  take  on  board  the  whole  or  any  part  of  any 
cargo  at  any  port  or  places,  particularly  at  all  or  any  of  the  Windwaid 
and  Leeward  Islands,  without  being  deemed  any  deviation.  Held,  on 
this  policy,  the  ship  having  proceeded  to  two  of  the  Leeward  Islands 
for  a  purpose  wholly  unconneeted  with  the  voyage,  that  it  was  a  devi» 
ation,  and  vitiated  the  insurance.     4  B.  ^  A.  72. 

4.  A  license  for  the  exportation  of  gun-powder  was  granted  on  the 
petition  of  Ji.  B,  on  behalf  of  himself  and  others,  on  condition  that 
the  merchant  exporter  should  give  a  certaia  security  therein  men- 
tioned :  j9.  B.,  the  manufacturer  of  the  gun-powder,  sold  ittoC.  D. 
and  contmcted  to  deliver  it  firee  on  board  a  ship.  Held,  that  the 
condition  of  this  license  was  not  complied  with  by  «^.  B.'s  giving  the 
required  security,  he  not  being  the  merchant  exporter  within  the 
meaning  of  the  license.     4  B.  ^  A.  184, 

5.  Where  a  ship  had  sailed  from  Elsineur,  on  her  voyage  home,  nix 
hours  before  the  owner,  who  followed  in  another  vesi^el  on  the  same 
day,  and  having  met  with  rough  weather  on  his  passage,  arrived  first, 
and  then  caused  an  insurance  to  be  ef&cted  on  his  own  ship :  Held, 
that  these  circumstances  were  material  to  be  communicated  to  the 
underwriter,  and  that  it  was  not  sufficient  to  state  mainly  that  the 
ship  insured  was  *'  all  well  at  E.  on  the  26th  July,"  the  day  of  her 
sailing.     IB.  ^  A.  672. 

6.  A  policy  on  freight,  at  and  from  the  ship's  port  of  lading  at  J.  ConitmctUv^* 
to  her  port  of  discharge,  with  leave  to  call  at  intermediate  ports, 

beginning  the  advMitnre  on  the  goods  from  the  loading  as  aforesaid, 
with  leave  to  discharge,  exchange,  and  take  on  board  goods  at  any 
port  she  may  call  at,  without  being  deemed  a  deviation,  covers  the 
freight  of  goods  loaded  at  an  intermediate  port,  and,  therefore,  where 
the  ship  having  sailed  with  a  cargo  loaded  at  J.,  was,  during  the 
voyage,  cast  en  shore  lit  an  intermediate  port,  and  lost  a  part  of  her 
cargo,  and  took  on  boaid  other  goeds  at  that  port  to  complete  her 
cargo,  and  arrived  at  her  port  of  discharge,  and  earned  fieight : 
Held,  that  the  assured,  who  had  abandoned  to  the  underwriter,  upon 
intelligence  of  the  loss,  and  had  assured  and  had  adjusted  with  him 
as  for  a  total  loss,  was  liable  to  the  underwriter  for  the  freight  of  that 
part  of  the  cargo  loaded  at  the  intermediate  port,  aAer  deducting  the 
expenses  attendant  upon  procuring  the  said  freight.     5  M.  4*  S«  6* 

7.  In  an  action  on  a  policy  on  a  ship,  by  which,  amongst  other 
risksv  the  underwriters  insured  agamst  fire,  and  barratry  of  the  master 
and  mariners,  they  are  liable  for  a  loss  by  fire  occasioned  by  the  neg» 
Ugence  of  the  master  and  mariners.  2  B.  ^  A.  73,  Held  also, 
that  where  the  assured  had  once  provided  a  sufficient  crew,  the  neg- 
ligent absence  of  all  the  crew  at  tibe  time  of  the  loss,  was  no  breach 
of  the  implied  warranty  that  (he  ship  should  be  properly  manned. 
Ibid. 

8.  A  transport,  in  government  servi<;es,  was  insured  for  twelve 
months,  during  which  she  was  ordered  into  a  dry  harbour,  the  bed  of 
which  was  hard  and  uneven,  and  on  the  tide  having  lefl  her,  she 
received  damage  by  taking  the  ground.  Held,  that  this  was  a  loss 
by  a  peril  of  the  sea.     2  B.  4*  -A*  ^l^- 

9.  Policy  on  ship  for  four  months,  at  and  from  a  place  to  any  port 
or  ports  whatsoever.    Held,  that  an  open  roadstead  (being  (be  uendl 
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^lace  •f  loading  and  anloading,)  wu  a  port  within  tlia 
policy.     2  B.  4-  A,  460. 

10.  The  captain  of  a  Spaniflh  ship,  in  order  to  prevent  a  quantiky 
of  d^Iars  from  foiling  into  the  hands  of  an  enemy,  by  whom  he  was 
about  to  be  attacked,  threw  Ae  same  into  the  sea,  and  was  immedi- 
ately afterwards  captured.  Held,  in  an  action  upon  a  policy  of  in^ 
surance  upon  Spanish  property,  subscribed  by  British  underwriters, 
who,  at  the  time  of  effecting  the  policy,  knew  that  the  assured  wera 
Spaniards,  and  that  Spain  was  at  war  with  the  state  to  whom  the* 
capturing  vessel  belonged,  that  this  was  a  loss  by  jettison,  that  term 
in  the  poJicy  of  insurance  signifying  any  throwing  oveiboaid  of  the 
caigo  for  a  justifiable  cause;  secondly,  that  it  was  a  kiss  by  enamies; 
and,  thirdly,  if  not  by  jettison,  in  the  strictest  sense,  that  it  was  some- 
thing of  the  same  kind,  and,  thereiore,  came  within  the  words,  ''ail 
other  losses  and  misfortunes.''    3  B.  &  A.  398. 

11.  Where  a  vessel,  being  under  the  conduct  of  a  pilot,  in  going  op 
a  harbour,  took  the  ground,  in  the  ordinary  course  of  navigatkm,  aod 
afterwards,  being  moored  at  a  quay,  on  th^  ebb  of  the  tide,  took  the 

Sound,  fell  over  on  her  8ide,and  was  injured, and  her  cargo  damaged; 
eld,  that  this  was  not  a  stranding,  for  which  the  insurer  was  liable. 

I  B.  &  B.  388* 

12.  A  k>S8  of  voyage,  for  the  season,  by  perils  of  the  sea,  is  not 
a  ground  of  abandonment  upon  a  policy  on  goods,  with  a  dauae  of 
warranty,  free  irom  average,  &c.  where  the  cargo  is  in  safety,  and  not 
of  such  a  perialuible  nature  as  to  make  the  loss  of  voyage  a  loss  of 
the  commodity,  althou|^  the  ship  be  rendered  incapable  of  prooeed<- 
ing  in  the  voyage.    5  lii.  &  S.  47. 

18.  A  ship  received  considerable  damage  from  tempeatuous  weai- 
ther,  mid  the  crew,  completely  exhausted,  deserted  the  ship  on  tfaa 
high  seas,  for  the  mere  preservation  of  their  livesj  and  the  sliip  was 
then  taken  possession  of  by  a  firesh  crew,  who  succeeded  in  cooductiag 
her  safely  mto  port.    Held,  that  such  desertion  of  the  crew  did  not 

sOf  itself  amount  to  a  total  loss ;  an(L  secondly,  that,  the  ship  baviqg 
been  sold  under  the  decree  of  the  admiralty  court,  to  pay  the  salvage, 
and  it  not  appearing  that  the  assured  had  taken  any  means  to  prevent 

.  such  sale,  that  they  had  no  right  to  abandon,  an4  that  there  waa  aa 
mtore  than  a  partial  loss.    2  B.  &  A*  S13, 

14.  If  one  of  several,  jointly  interested  in  a  caigo,  effects  an  in- 
sDrance  for  the  benefit  of  all,  he  may  give  notice  of  fdNmdoDmeatfer 
aB.    5M.  &S.47. 

15.  The  assured  are  bound  to  give  notice  of  abandonment  at  the 
earliest  opportunity ;  notice  given  five  days  afler  they  received  iiKtd* 
ligence  of  the  loss,  was  held  too  late.     5  M.^  S«  47. 

16.  An  abandonment  to  the  underwriter  on  ship  transfeiatha 
freight  subsequently  earned,  as  incident  to  the  ship ;  therefore,  jwfaen 
ship  and  freight  were  insured  by  separate  sets  of  underwriters,  and 
the  ship  being  a  general  ship,  was  capture?,  and  ship  and  freij^ 
were  abandoned  to  the  respective  underwriters,  who  paid  each  a  total 
loss,  and  the  ship  being  re-captured,  performed  Imr  voyage,  and 
earned  freight,  which  was  received  by  the  defendant  for  the  use  of 
those  who  were  legally  entitled  thereto.  Held,  that  the  underwriten 
on  ship  were  entitled  to  recover.    5  M.  4*  S.  79. 

17.  Where  a  license  was  obtained,  andinsuranceefiected  from  Rigm 
to  Hullj  on  goods  the  produce  of  JBti^a,  on  board  a  Swedish  shim  ^ 
the  ship  sailed  thsee  days  before  the  letter, '  directing  the  Ucepae  ta 
be  obtained,  reached  the  agent,  die  letter  having  been  delayed  by 


AniiBirDiL*]  INSURAl!f  CE.  789 

contrary  winds  beyond  the  usual  time,  and  tbo  license  was  obtamed 
two  days  afterwards,  and  the  insurance  effected  subsequently  to  that ; 
field,  that  &ougfa  the  voyage  was,  in  its  inception,  iUeotl,  being 
contrary  to  12  Car.  2.  c.  IS.  s.  S,  naverthele9s,  the  assured  nu^^  t^ 
cover  back  the  premium.    5.M»  4*  3*  1^^*  .^    ' 

IS.  The  defendants.,  with  other  underwriteTS,  subscribed  in  AogOBt  ^Aln«tsi«|it 
1814,  a  policy  on  hides*     The  ship  was  captured,  and  the  plaintiffs 
abandoned  to  the  underwriters,  and  claimed  a  total   loss.     Shortly 
afterwards,  the  ship  was  re-capiured,  and  all  the  underwiters,  in 
October  1S14,  adjusted  a  salvage  loss,  deducting  short  interest,  to 
64/*  1S9.  3d.  per  cent,  save  the  defendant,  who,  in  Februury  1S15, 
indorsed  on  the  policy  as  follows :  *^  Adjusted  83/.  per  cent  on  ao« 
count,  up<»i  my  subscription  to  this  policy,  until  the  account  of  the 
proceeds  of  the  goods  insured  can  be  made  up,  when  a  final  loss  is  to 
be  paid,  to  the  same  amount  as  by  the  other  underwriters,  aud  if  the 
same  exceed  33/.  per  cent.  Mr.  B.  to  pay  the  excess ;  if  short,  Mr*  H^ 
(the  insured)  to  return  the  difference*"     Held,  in  assumpsit,  on  this 
policy,  that  this  was  a  conditional,  not  an  absolute  adjustment,  and 
that  the  plaintiffs,  not  having  proved  their  conq>liance  with  the  cout 
ditions  were  not  entitled  to  recover.    8  Taunt*  119* 

^9.  An  insurance  broker  is  qn)y  entitled  to  receive  payment  fi>r  ^'^^^^' 
the  assured,  from  the  undepwnter,  in  money,  and  therefore,  a  custom 
to  set  off  the  general  balance,  due  from  the  broker  to  the  underwriter, 
in  tJie  settlement  of  a  particubu*  loss,  is  illegal*    4  B.  &  A»  210. 

20.  The  plaintiff,  re8i4«it  abroad,  ordered  «^.,  his  correspondent 
here,  to  efiect  ap  insurance  on  his  account*  «/9.  was  in  the  habit  of 
emplojring  the  defendant  as  his  broker,  to  effect  insurances  on  his 

^  own  account,  ai^d  fpr  his  porrespoodents  abroad,  and  instructed  him 
to  efiect  this  insun^ce,  bat  did  not  memion  the  plaintift^s  name ;  the 
plaintift  paid  the  amount  of  the  premiums,  280/.,  to  Ji.y  but  that  fact 
was  not  kqown  to  the  defendant  at  the  time  of  eflectinff  the  insurance. 
j9.  was  indebted  to  the  defendant  in  21,000/.,  inchiding  the  amount 
of  the  premiums,  and  in  the.course  of  ftie  next  year,  paid  the  de* 
fendant  33,000/.,  but  incurred  further  debts,  seas  always,  throu^out 
the  year,  to  have  a  balance  in  &vour  of  die  defendant,  to  a  greater 
amount  than  the  sum  due  for  the  premiums.  The  defendiuts  re« 
ceived  385/.  hwk  the  underwriters,  on  the  loss,  and  passed  the  same 
to  Ji.*a  nfiCowaiL  (Jeld,  that  the  defendant  had  no  general  lien,  and 
that  the  particular  lien  was  dischaiged,  as  the  defendant  must  be  oen« 
sidered  as  having  been  paid  the  amount  of  the  premiums.  If  a  broker, 
having  a  Uen  on  a  policy,  part  with  i^  his  hen  revives  on  r^-posses- 
sion.    a  Taunt  149^ 

21.  A  policy  delivered  to  an  insurance  broker  for  the  purpose  of  Underwritjt. 
settling  e  iosfly  ia  adjusted  by  the  underwriter,  payable  at  a  month* 

The  broker  chvges  the  underwiter,  in  account  for  the  loss,  and 
transmits  to  the  assured  an  account,  in  which  he  states  himself  to  be 
a  debtor  for  the  amount  of  the  loss,  and  for  the  balance  of  that 
account,  the  assured  draws  a  bill  upon  the  broker,  whidi  the  lattei^ 
accepts  but  does  not  pay«  The  underwriter's  name  never  having 
been  struck  off  the  policy,  it  was  held,  that  he  was  not  discharged.  4 
B.  &A.  395* 

22.  A  ship  insured  at  and  from  a  port,  sails  onher  voyage  in  an  un« 
seaworthy  state,  inconsequence  of  having  a  greater  caigc  tban  she 
could  safely  carry.  The  defect  is  discovered  before  any  loss  accruedt 
and  part  of  the  carso  is  discharged,  and  a  loss  subsequently  accruesi 
ki  no  degree  attnbutalSjile  to  her  having  been  overladen  in  the  earl^ 
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Mil  of  WWoyage.  Held,  tbat  the  iinderwritoreweralidae  for  , 
ioBsw  2  B.  ^  A.  320.  The  vemel  hmnog  sailed,  waA  put  back  te 
the  Down$^  and  then  sailed  agam,  and  hboured  and  atnioed  bmm^ 
ffom  being  overloaded,  and  then  put  back  a  second  tiine  ;  and  upon 
an  application  to  the  underwriteis  for  liberty  for  the  ship  togo  nia 
port  to  dischafge  part  of  the  caigOy  it  waa  onlj  communicated  to 
^em  that  ti»e  ship  was  too  deep  in  the  water.  Held,  that  as  Utie  anb- 
sequent  loss  had  not  in  any  degree  arisen  finom  her  having  ao  strained 
and  laboined,  the  conununication  of  that  liusc  was  impnterial,  and 
that  the  communication  made  waa  quite  suffieietit.  Held  alao,  that 
the  meinoFandum  giving  such  liberty,  did  not  requiro  a  new  stamps 
Ibid. 

INTEREST. 

1.  Interest  i^owed  on  affirmance  of  a  judgment  for  diebalaact 
due  from  a  banker,  on  account  of  money  <6positBd  with  him  (it  beiu 
the  custom  of  the  bank  to  allow  interest),  but  at  the  rate  onfy  wUcfc 
the  bank  were  accustomed  to  allow.     8  Taunt.  250. 

2.  Interest  dlowed  on  affirming  in  an  action  or  breach  of  eoveaaat 
for  non-payment  of  an  instalment  of  the  purchase-money,  akhooi^ 
there  be  an  express  engagement  that  interest  shall  bo  paid  only  on 
one  instalment.     5  Price,  529. 

3.  Oh  a  judgment  recovered  against  bankers  for  a  balance  doe 
from  them,  of  money  deposited  in  their  bank  by  a  customer,  llio  oouit 
win  on  alGbrmance  order  the  interest  to  be  added  to  the  damages, 
where  the  custom  of  the  bank  is  to  allow  it  But  they  will  make  te 
order  for  interest  afVer  the  same  nto  only  at  which  it  was  the  UBag$  * 
of  the  bank  to  allow  it  to  their  customers.     5  Price,  686. 

4.  The  court  of  error  will  not  allow  interest  on  affirmenee,  on  an 
action  on  recognizance  of  bail,  on  the  ground  that  the  original  waa 
onapromissory  note,  the  bail  being  only  liable  for  tho  sum  awom  ta 
«nd  coat.    6  Price,  336. 

IS.  Interest  allowed  on  the  affirmance  of  a  judgment,  in  an  me&m 
for  breach  of  covenant  for  non-payment  of  purchase-nMHi^  on  4ie 
whole  sum  recovered  below,  and  from  the  date  of  the  judgment 
below,  notwithstanding  an  express  agreement  between  the  parties;, 
that  part  only  of  the  sum  recovered  should  bear  interest.  8  Taont 
245. 

.  6.  Declaration  on  debt  for  800L  on  a  covenant  (in  a  mortgage 
deed,  for  securing  payment  on  a  future  day,  certain  of  that  sum  and 
interest)  that  the  defendant  would  pay  the  said  sum  of  8001.,  with 
interest  on,  &c. :  with  breai^  that  he  did  not,  nor  would  pay  the  said 
sum  of  8001.  on,  4rC'  Held  good,  on  special  demurrer,  akhoog^ 
there  was  no  averment  that  the  interest  had  been  satisfied  or  that  the 
plaintiff  abandoned  his  chu6i  thereto.     4  Price,  282. 

7.  A  principal  sum  secured  by  deed,  and  the  interest  stipulated  to 
be  payable  thereon,  are  two  distinct  sums,  and  not  one  entira  suni« 
and  either  may  be  sued  for  independently  of  the  other.  4  Ptioo, 
882. 

8.  Interest  is  not  a  part  of  the  debt  secured  by  mortgage,  bat 
rather  sounds  in  damages,  although,  ^em^,  it  may  be  sued  for  in 
debt.    4  Price,  282, 
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JUDGE. 

In  actioiui  of  trespass  and  false  imprisoDtment,  the  question  of  iea*  Frovin^*  «f^ 
sonable  and  probable  cause  for  the  apprehension  ofthe  plaintiff^  can- 
not be  left  to  the  jury*    8  Taunt  182^ 

-JUDGMENT. 

!•  Judgment  signed  after  a  summons  f<^  further  time  to  plead  is  When  signed. 
returnable,  is  irregular.    2  B.  &  A.  355. 

2.  Judgment  of  nonpros  must  be  signed  within  twelve  months  of  Of  nonpros* 
the  return  ofthe  writ.     3  B.  &  A.  271. 

3.  A  defendant  is  not  entitled  in  this  court  to  judgment  as  in  case  As  in  case  of  a 
of  a  nonsuit,  if  the  plaintiff  (having  given  notice  of  trial  for  the  next  i^oasait, 
term  after  that  in  which  issue  is  joined)  do  not  proceed  accordinglj, 

but  countermand  his  notice.     5  Price,  187.     Rule  to  show  cause 
therefore  discharged  on  a  peremptory  undertaking.  *  Ibid. 

4.  Where  a  cause  was  set  down  for  the  sittings  in  term,  and  made 
a  rcmanei  to  the  sittings  after  term  by  consent,  the  defendant  may 
move  for  judgment  as  in  case  of  a  nonsuit,  if  the  plaintiff  afterwards 
withdraw  the  record*    2  B.  <$•  A.  709. 

5.  In  showing  cause  aeainst  a  rule  for  judgment,  as  m  case  of  a 
nonsuit,  an  affidavit  that  tne  plaintiff  did  not  proceed  to  trial  ,accord- 
ing  to  notice,  in  consequence  of  the  absence  of  a  material,  need  not 
name  the  witness.    8  Taunt  104. 

6.  Rule  lor  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to 
trial,  after  issue  joined  (obtained  in  the  next  term  as  it  may  be  in 
Uus  court)  asd  notice  of  trial  given,  and  countermanded,  the  plain- 
tiff's attorney  voluntstfily  (although  too  late,  if  it  had  been  an  ordi- 
naiy  case),  giving  a  peremptory  undertaking  to  proceed  at  the  next  as- 
sizes, dischaiged,  and  without  costs,  on  its  bein^  shown  as  cause, 
that  a  serious  domestic  misfortune  had  prevented  the  plaintiff's  so- 
licitor from  proceeding  to  trial.  7Price,  531.  The  voluntary  undertak- 
ing sofflven,  however,  must  be  afterwards  made  a  rule  of  court.  Ibid. 

7.  Where  the  rule  for  judgment,  as  in  case  of  nonsuit,  is  discharg- 
ed cm  the  plaintiff's  peremptoiy  undertaking,  no  sufficient  reason  hav- 
ing been  given  for  not  proceeding  to  trial  pursuant  to  notice,  the  de- 
fendant is  entitled  in  this  court  to  the  costs  of  the  application.  6 
Price,  202. 

8.  A  rule  obtained  by  the  plaintiff  for  judgment,  as  in  case  of  a 
nonsuit  being  made  absolute  generally  without  costs,  applies  only  to 
Hie  costs  of  l£e  motion,  not  the  costs  ofthe  suit.     7  Price,  709. 

9.  This  court  will  set  aside  a  judgment  founded  on  an  usurious  Of  setting  Judg- 
security,  without  compelling  the  defendant  to  repay  the  principal  and  ments  aslda. 
interest,    4  B.  &  A.  92. 


JURY. 

1.  In  striking  a  special  jury,  the  coroner  is  not  bound  to  take  the  Specjial  Jury. 
jurors  as  they  occur  upon  the  sheriff's  books,  but  is  to  make  a  selec- 
tion, and  where  he  had  made  such  selection  impartially,  the  court  re- 
fused to  cancel  the  hsx  ofthe  persons  so  selected.    I  B.  &JL.  193. 
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^STICB  Of  PEACE.  [Addbhiu: 

2.  A  rule  for  a  special  jur^  might  be  ser?ed  sufficiently  eady  to 
enable  the  opposite  party  to  strike  the  juiy  before  the  day  of  triaU  and 
therefore  where  the  rule  was  served  at  6  o'clock  on  the  eveoing  pro- 
ceding  Ithe  day  fixed  for  the  trial,  it  was  held,  that  the  cause  was 
properiy  tried  by  a  common  jury,    2  B,  ^  A.  400. 

D.  Upon  tiie  trial  of  an  indictment  for  a  misdemeanor  wbick  con- 
tinued more  thaA  one  day,  the  jury,  without  the  knowledge  or  consent 
of  the  defendants,  separated  at  night.  Held,  that  the  verdict  was 
not,  therefore,  void,  and  that  it  formed  no  ground  for  grantipg  a  new 
trial :  it  not  appearing  that  there  was  any  suspicion  of  any  improper 
communications  having  taken  place.    3  B«  ^  A*  462. 

4.  The  master  of  the  crown  ofiice,  in  nominating  the  iuzy,  seleoi- 
ed  the  names  of  the  jurors,^and  did  ndt  take  them  by  dianoa  fiom 
ihe  freeholder's  book  \  he  also  took  those  only  whose  oamea  had  tin 
addition  of '^esquire,"  or  some  hij^er  degree :  and  included  some 
persons  who  were  in  the  commission  of  the  peace.  Held,  thai  in  so 
doing  he  was  perfectly  right*  He  also  included  in  his  nominatioa 
some  person  who,  as  a  grand  juryman,  had  found  the  indictment,  and 
persisted  in  his  opinion  as  to  their  sufficiency,  unless  the  crown  wwdd 
consent  to  abandon  them,  which  was  done,  and  others  werethenanb* 
stituted  in  their  places.  Held,  that  he  was  wrong  in  his  opintoa,  biA 
that  there  was  no  ground  for  presumbg  partiality-    4  B.  4*  ^'  471. 

5.  No  challenge  can  be  taken  either  to  the  amy  or  to  the  pollsy 
until  a  full  jury  have  appeared  ;  and  therefore  wbere  the  chaOei^a 
are  taken  previously,  they  are  irregularly  made  :  iho  diaaUowiiig  oC  a 
challenge  is  not  a  ground  for  a  new  bial,  but  for  ae«ntre  de  niwo,  and 
every  challenge  must  be  propounded  in  such  a  way  as  that  it  nag  be 
put  at  the  time  upon  the  nisi  prius  record,  so  that  the  adverse  party 
may  either  demur,  or  counterplead,  or  deny  the  matter  of  challeogey 
in  which  last  case  only,  triers  are  to  be  appoioM*  and  therefosa 
where  (he  challenges  were  not  put  on  the  record,  the  defendants  were 
held  not  to  be  in  a  condition  to  ask  the  opinion  of  the  court  as  a  mat* 
ter  of  right  upon  their  sufficiency.     4  B.  &  A.  471. 

6.  There  can  be  no  challenge  to  the  army,  on  the  ground  of  oaiD; 
differency  in  the  master  of  the  crown  office,  he  being  the  officer  of  the 
court  expressly  appointed  to  nominate  the  jury.  The  only  remedy  ia 
such  a  case  is  to  appl;^  to  the  court  bv  motion  to  appomt  aoma  odier 
officer  to  nominate  a  jury.    4  B.  &  A.  471. 

7.  The  sheriflPs  officer  had  neglected  to  sunmion  one  of  die  twen« 
ty  four  special  jurymen  returned  on  the  pannel.  Held,  that  this  was 
no  ground  of  challenge  to  the  array  for  unindiflerency  on  the  part  of 
the  sheriff.     4  B.  <$•  A.  471, 

S.  It  is  not  competent  to  ask  jurymen  (whether  special  joiyaMQ  oc 
talesmen)  if  they  have  not  previously  to  the  trial  expressed  opiniona 
hostile  to  the  defendants  and  their  cause,  in  order  to  found  a  chal* 
lenge  to  the  polls  on  that  ground,  but  that  such  expressiona  must  ba 
proved  by  extrinsic  evidence.    4  B.  &  A.  471, 


JarisdibtioD  of. 


JUSTICE  OF  PEACE. 

1-  A  justice  of  peace  has  authority  to  issue  ^is  wairant  for  tfa^  ap> 
rest  of  a  party,  charged  with  having  published  a  libel ;  and  upon  die 
neglect  of  the  party  so  arrested  to  find  sureties,  may  commit  him  to 
prison,  there  to  remain  till  he  be  delivered  by  due  coorso  of  law.    1 
B.&B.54S. 


AsiiEiTDA.]    LANDLORD  AND  TENANT.  749 

2.  The  acts  of  a  justice  of  the  peace,  who  has  not  duly  qualified, 
an  not  absolutely  void,  and  therefore  persons  seizing  ^oods  under  a 
wanant  of  distress,  signed  by  a  justice  who  had  not  t£^en  the  oaths 
at  the  general  sessions,  nor  delivered  in  the  certificate  required,  are 
not  trespassers.     3  B.  &  A.  266. 

8.  Where  the  statute  of  labourers  gives  a  magistrate  jurisdiction  ^^^^r  ^ 
toexanune  upon  oath  any  servant,  &c*  and  to  make  order  fbrpayment 
ef  wages  to  such  servant,  and  a  magistrate,  in  his  a<yudicf(tioQ  on 
this  act,  avers  a  complaint  made  on  oath,  it  is  not  competent  in 
replevin,  for  taking  ihe  platntifT's  goods,  for  the  plaintiff  to  plead  in 
bar  of  a  cognizance  made  under  a  warrant  of  distress  and  sale,  found* 
ed  OD  that  adjudication,  that  the  servant  did  not  duly  make  oath  before 
the  magistrate,  that  the  sum  claimed  was  justly  due  to  him  for  wages* 
Nor  can  he  plead  that  the  suni  clainned  was  not  due.  Where  a  ma- 
gistrate has  competent  jurisdiction,  and  adjudges,  and  on  refusal  to 
pay,  issues  a  warrant  of  distress  and  sale,  the  goods  taken  under  it 
are  not  repievisable.     Dictum  per  Richardson  J.     1  B.  <$•  B.  57. 

4.  Ip  the  notice  required  to  be  given  to  persons  within  the  24  G.  Action  against* 
2.  c.  44*  of  actions  intended  to  be  brought  against  them,  it  is  not  ne« 
cessary  to  name  all  the  parties  meant  to  be  included  in  the  action,  or 
jto  express  whether  the  action  is  intended  to  be  joint  or  seyer^. 
P  Price,  168, 


LANDLORD  AND  TENANT. 

1.  A  lease  of  coal  mines  reserved  a  royalty  rent  for  every  ton  of  Relative  ta 
coals  raised,  and  contained  a  proviso  that  the  lease  should  be  void  to  l«a»««  and  to 
all  intents  and  purposes,  if  the  tenant  should  cease  working  at  any  {ancu^'and 
time  two  years.     AAer  the  working  had  ceased  more  than  two  years,  tenant. 

the  lessor  received  rent :  Held,  that  a  tenancy  from  year  to  year  was 
not  thereby  created,  for  the  lease  wasf  not  absolutely  void  by  the 
cesser  to  work,  but  voidable  only  at  the  option  of  the  lessor,  and  that 
he  might  avoid  the  lease  upon  any  cesser  work,  comn^eqcing  two 
years  before  the  day  of  demise  iq  the  ejectment,     4  B.  &  A.  401, 

2.  Held  also,  that  by  55  6.  3.  c.  164.  s.  4SL  the  commissioners  of 
3tamps  are  authoijzed  to  stamp  letter,  of  administration  de  bonis  nan 
on  security  giyen,  and  without  payment  of  the  duty,  as  well  in  cases 
where  the  duty  has  been  paid  on  the  original  letters  of  administration 
as  when  such  letters  of  administration  hav^  been  originally  stamped 
on  credit-     Ibid. 

3.  The  owner  of  the  fee  granted  to  J9.  his  partners,  fellow  adven-  \ 
turers,  &c»  free  liberty  to  dig  for  tin,  and  all  other  metals  throughout 
certain  lands  therein  described,  and  to  raise,  make  merchantable,  and 
dispose  of  the  same  to  their  own  use,  and  to  make  additions,  5cc,ne- 
l^essary  for  the  es^rcise  of  that  liberty,  together  with  the  use  of  all 
waters,  and  watercourses,  ezeepting  to  the  grant  or  liberty  for  driv- 
ing any  new  addition  within  the  lands  thereby  granted,  and  to  convey 
any  watercourse  Qver  the  premises  granted  luAeiidwn  for  21  years ; 
covenant  by  the  grantee  to  pay  one-eighth  share  of  alljoreto  the 
^grantor,  and  a))  fmte»f  taxes,  &c.  and  to  work  effectqaUy  the  mines 
duiiiig  the  term,  and  then,  in  failure  of  the  performance  of  any  of  the 
porenaots,  a  right  of  re-entry  was  reserved  to  the  grantor.  Held,  that 
(his  deed  did  not  aiiiount  to  a  lease,  but  contained  a  mere  license  to 
di^  and  search  for  minerals,  and  that  the  grantee  could  not  maintain 
an  ejectment  for  mines,  lying  within  the  limits  of  the  set,  but  no(  cour 
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nected  with  the  workings  of  the  grantee.  2  B.  4-  A.  ^24.  The 
grantee  commenced  working  the  mines,  but  after  some  time  i&8ooiiti« 
nued,  not  being  prevented  by  the  want  of  water,  or  any  other  ineinla- 
ble  accident*  The  grantor,  after  some  lapso  of  time,  verbally  autho- 
rized other  persons  to  dig  for  ore  throughout  part  of  the  knd  deecrib- 
ed  in  the  deed,  and  met  those  persons  on  part  of  the  land,  and  pmnted 
out  the  boundaries  witfiin  which  they  were  to  exercise  the  liberty, 
and  himself  subsequently  entered  into  a  mining  adventnie  with  other 
persons,  and  was  carried  on  within  the  limits  described  in  the  inden- 
ture, and  afterwards  in  consideration  of  the  surraider  of  the  first 
grant,  and  of  certain  payments,  demised  the  premises  to  a  lessee  for 
twenty-one  years,  and  upon  the  execution  of  this  lease  the  original 
deed  was  delivered  up»  but  there  was  no  surrender  in  wMng.  Held, 
that  these  acts  amounted  to  a  re-entry  by  the  grantor,  iaasiBaeb  as 
unless  referred  to  the  exercise  of  that  right,  they  would  1m  ads  of 
trespass  by  him.  ibid.  JJ.  demised  premises  to  B.  for  one  year 
certain.  It  was  agreed  that  after  the  expiration  of  that  3rear,  the  ten- 
ancy should  expire  on  three  months'  notice  being  given  by  Ji.  The 
agreement  contained  no  clause  of  re-entry.  B,  entered  and  took 
receipts  for  the  rent  from  «/9.,  first  in  his  own  name  alone,  and  after- 
wards in  the  names  of  himself  and  two  others,  who  were  his  partners. 
After  three  years'  possession,  he  received  a  notice  to  quit  6xnn  JL 
alone  :  ^eld,  that  Jl,  might  recover  on  his  own  demise  in  an  actioa 
of  ejectment,  the  notice  to  quit,  Jl,  alone  being  aufficieoC  fo  deter- 
mine the  tenancy.     8  Taunt.  241. 

4.  To  entitle  joint  tenants  to  recover  in  ejectment  against  a  tenant, 
from  3^r  to  year,  the  notice  to  quit  must  be  signed  by  all  the  joint 
tenants  at  the  time  it  is  served,  but  if  the  notice  be  given  by  an  agent 
it  is  sufiicient  if  his  authority  be  subsequently  recognized  ;  and  there- 
fore, where  such  notice  was  given  by  an  agent  under  a  wiiHen  ao- 
ibority,  which  at  the  time  of  the  service  of  Uie  notice  lotd  been  sign- 
ed only  by  some  of  the  several  joint  tenants,  but  afterwards  was 
signed  by  all  others  :  held,  that  the  subsequent  recognition  was  mS- 
ficient  to  give  validity  to  the  authority  from  the  beginning,  and  that 
the  notice  to  quit,  was  therefore  sufficient     8  B.  &  A.  669. 

5.  The  defendant,  in  1799,  agreed  to  take  the  prenaises  for  sev- 
enteen years,  at  a  yeariy  rent,  and  entered.  In  1813,  die  pUntifi 
contracted  to  sell  the  fbe  to  A.,  who  thereupon  bought  from  the  de- 
fendant the  residue  of  his  term,  and,  without  the  assent  of  die  piaia- 
tifls,  put  in  a  new  tenant,  who  occupied  for  two  years.^  The  cantraet 
for  sale  of  the  fee  was  then  rescinded :  held,  that  the  p]aintifl&  weie 

^  entitled  to  recover  from  the  defendant,  in  an  action  for  use  and  oc- 

cupation, the  rent  from  1813,  to  the  end  of  the  original  term,  as  there 
bad  been  no  surrender  in  writing  of  his  interest,  and  as  the  plaintiffs 
had  not  assented  to  the  change  of  tenancy.    8  Taunt.  270. 

6.  A  lease  by  the  warden  and  poor  of  an  hospital  under  the  ooipo- 
ration  seal,  made  before  the  expiration  of  a  former  lease  to  a  lessee, 
who  then  had  only  a  part  interest  in  the  first  lease,  but  to  whom  the 
entire  interest  was  assigned  within  three  years  afberwards,  is  iHndaig: 
upon  the  succeeding  warden  and  poor  of  the  hospitaL  3  B,  £c  A.  711. 

7.  Where  premises  had  been  let  to  B.  for  a  term  detemMnafale  fay  a 
notice  to  quit,  and  pending  such  term  C.  applies  to  wf .,  the  landkiid 
for  leave  to  become  the  tenant,  instead  of  jB.,  and  upon  Jt,  coosesl- 
ingy  agrees  to  stand  in  B.'s  place,  and  offers  to  pay  rent.  Held,  ih^ 
(though  /^.'s  term  had  not  been  determined  either  by  a  notice  to  qot, 
or  a  surrender  in  writing)  ^.  might  maintain  an  aetioo  for  use,  and 
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/^ccuiNitioD  against  C,  and  that  the  latter  could  tioC  B€t  dp  A.'a  tide  itt 
defence  to  that  action.     1 B.  &  A.  50. 

8.  Ji.  being  tenant  from  year  to  year,  underlet  the  premises  to  H. 
and  the  original  landlord  with  the  assent  of  ^.  accepted  B.  as  his 
tenant,  but  there  was  no  surrender  in  writing  of  w9/s  interests  ;  rent 
being  subsequently  in  arrear,  the  landlord  distrained  on  ff.^a  goods, 
Heldy  that  these  circumstances  constituted  a  valid  surrender  of  .^^.'s 
interest  by  act  and  operation  of  law,  within  the  29  Car.  2.  c,  3.  s.  3« 
2B.  &A.  119. 

9.  Where  a  lessee  eovenaoted  that  he  would  at  all  times  and  seasons  Relatirrts 
of  burning  lime,  supply  the  lessor  and  his  tenants  with  lime,  at  a  sti-»  contracts  and 
pulated  price,  for  the  improvement  of  their  lands  and  repair  of  their  ^o^enanls  lw» 
houses :  held,  that  this  was  an  implied  covenant  also  that  he  would  ^^^*** 

^  bum  lime  at  all  such  seasons,  and  that  it  was  not  a  good  defence  to 
plead,  that  there  was  no  lime  burned  on  the  premises  out  of  which 
the  lessor  could  be  supplied.     2  B.  &  A.  487. 

10.  A  covenant  by  a  lessor,  to  supply  the  premises  demised 
(which  were  two  houses)  with  a  sufficient  quantity  of  good  water, 
at  a  rate  therein  mentioned  for  each  house,  is  a  covenant  that  runs 
with  the  land,  and  for  the  breach  of  which  the  assignee  of  the  lessee 
may  maintain  an  action  against  the  reversioner.    4  B.  &  A.  266. 

11.  Covenant  for  ^uiet  enjoyment  during  a  term,  ^<  without  the  law" 
ftd  let,  suit,  intemiptiony  &c.  of «/.  M,  his  executors,  administrators,  - 
er  assigns,  er  any  of  them,  or  any  other  person  or  persons  whomsoever, 
having  or  claiming  any  estate,  or  right  in  the  premises,  and  that  free 
end  ctoar,  and  freely  and  clearly  discharged  or  otherwise,  by  J»  M, 
kis  heirs,  executors,,  or  administrators,  defended,  kept  harmless,,  and 
indemnified  from  all  former  gifts^  grants,  baigains,  sales,  leases,  mort** 
gages,  assignments,  rents,  and  arrears  of  rent,  statutes,  judgments^ 
recognizances,  made  or  suflfored  by  /.   M*y  or  by  their,  or  either  of 
their  acts^  means,  de&ult,  procurement,  consent  or  privity,''  preceded    ' 
i^  a  covenant,  that  the  lease  was  a  good  lease,  notwithstanding  any 
nctof /.  JIf.,  and  followed  b^  a  covenant  for  further  assurance,  by 
J.  M,y  his  executors,  administrators,  and  all  persons  whomsoever 
datming,  dimng  the  residue  of  the  term,  any  estate  in  the  promisee 
under  him  or  them.  Held,  Park  J«  dissentiente,  that  the  covenant  for 
quiet  enjoyment  extended  only  against  the  acts  of  the  covenantor^ 
ai^  those  claiming  under  him,  and  not  against  the  acts  of  all  th« 
world.     1  B.  &  B.  319. 

12.  A  tenant  was  bound  either  to  consume  the  hay  on  the  demisod 
premises,  or  for  every  load  of  hay  removed,  to  bring  two  leads  of 
manure ;  on  quitting  possession  of  the  premises,  he  oM  part  of  a  rick 
of  bay,  Uien  left  standing  to  a  purchaser^  without  mentioning  his  liabi» 
Uty  to  bring  manure.  The  incoming  tenant  rsfused  to  allow  the  pur- 
chaser to  take  away  the  bay  until  the  manure  was  brought ;  after  an 
interval  of  a  month,  daring  which  time  the  hay  had  been  considerably 
damaged,  the  kUter  consented  that  it  should  be  removed ;  the  pur<- 
ehaser,  however,  then  refused  to  accept  or  pay  for  the  same.  Held, 
that  although  the  bringing  on  the  manure  was  not  a  c6odition  pre^ 
dent  to  the  carrying  off  the  hay  as  between  the  landlord  and  tenant 
still,  and  after  the  tenant  had  quitted  possession  of  the  premises^  the 
aucoeeding  tenant  had  a  right  to  refuse  or  permit  the  hay  to  be  re- 
naoved  till  after  the  manure  was  brought  oo^  and  that  as  the  vendor 
had  not  enabled  the  purchaser  to  remove  the  hay  in  the  first  instancOj 
^  was  not  entitled  to  recover  the  prieor    2.B.  &  A.  753. 

13v  By  the  custoie  of  the  c^^entiy,  flur  outgoing  tenant  was  ent^^ 
YoR.  VIK  M 
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to  nn  allowance  for  foldage  from  the  incoming  tenant  Where  a 
lease  however  specified  certain  payments  to  be  made  by  the  incoBr 
ing  to  the  outgoing  tenant,  at  the  time  of  quitting  the  premises,  among 
which  there  was  not  included  any  payment  ^  foldage  :  held,  thai 
the  terms  of  the  lease  excluded  the  custom,  and  that  the  outgoing 
tenant  was  not  entitled  to  any  allowance  in  respect  of  foldage.  2  K 
&  A.  746.  Where  the  lease  also  provided  that  the  tenant  should 
during  the  term,  told  his  flock  of  sheep,  which  he  should  keep  on  the 
demised  premises,  under  a  penalty,  if  he  omitted  to  do  so  :  h^,  ar- 
guendoj  that  this  amounted  to  a  covenant  to  keep  a  flock  of  sheep 
upon  the  premises*     Ibid. 

14.  Where  a  party  took  seven-sixteenths  of  certain  premises,  the 
whole  of  which  then  were  rated  at  the  annual  value  of  35^  and  tfie 
lessor  covenanted  to  pay  all  taxes  then  chargeable  on  the  premises, 
or  any  part  thereof,  or  on  the  yearly  rent  thereby  reserved,  and  the 
lessee  covenanted  to  pay  aU  fresh  taxes,  which  should  thereafter  he 
charged  upon  the  premises,  or  any  part  thereof ;  held,  by  Bayly  and 
Holraydf  J.s,  dissentiente  Mhoti^  C.  J.,  that  the  true  constnictian 
of  these  covenants  was,  that  the  lessor,  should  pay  snch  taxes  as 
were  chaigeable  on  the  premises  at  the  time  of  nuJung  the  lease, 
considering  them  as  of  the  annual  value  of  sevei^-sixteentfas  of  35^ 
and  that  the  Tessee  should  pay  all  fresh  taxes,  formeriy  chargeable  as 
were  occasioned  by  the  improved  value  of  the  jwemises.  3  B.  4"  A 
647. 

15.  Upon  a  covenant  to  repair,  and  keep  in  repair  during  the  con- 
tinuance of  the  term,  an  action  may  be  maintained  for  breaches  com* 
mitted  before  the  term  has  expired.     1  B.  &  A.  584. 

16.  Acovenantinalease,thatthe  lessee  shallnotexercisethe trade 
of  a  butcher  upon  the  premises,  is  broken  by  tiiere  selling  raw  meat 

Relati     t  th«  ^^  rotatl,  although  no  beasts  were  there  sUiughtered.  1  B.  ^  A.617. 

lessee!      ^  ^''^'  ^^  covenant  by  assignee  of  lessor  against  lessee  for  real 

arrear,  an  allegation  that  the  lessor  was  possessed  for  the  remainder 
of  a  term  of  twenty-two  years,  commencing  on,  &c.  is  matwial  and 
traversable.     1  B.  &  B.  531. 

18.  An  occupier  of  lands  having  during  a  course  of  twelve  years 
paid  to  the  collector  of  taxes  the  landlord's  property-tax,  and  the 
full  rent  as  it  became  due  to  the  landlord,  without  ckdnung  any  de- 
duY^tion  on  account  of  the  tax  so  paid.  Held,  that  the  occupier  coold 
not  recover  back  from  (he  landlord  any  part  of  the  propeTtv4ax  so 

Relative  to  (h     ^^^'     1  B.  &  A.  123. 

sissign^t  ^  *  ^?*  Where  rent  is  paid  by  succeeding  tenants  afler  an  adverse  pos- 
session of  twenty-three  years,  it  does  not  amount  to  an  atonenieiil, 
Unless  the  consent,  or  at  least  the  knowledge  of  the  kmdlord^  can  Im 
shewn.     6  Price,  146. 

20.  When  a  party  takes  an  assignment  of  lease  by  way  of  mortgage 
as  a  security  for  money  lent,  the  whole  interest  passes  to  1dm,  and  he 
becomes  Uable  on  the  covenant  for  payment  of  rent,  thoo^  he  has 
never  occupied,  or  become  possessed  in  fact.     1  B.  &  B.  238. 

21.  Where  .^.,  being  possessed  of  certain  premises  for  a  tetm  of 
years,  assigned  part  of  them  over  to  B.  for  the  residue  of  Ui  tena^ 
with  a  covenant  for  quiet  enjoyment,  and  B*  afl^'wards  ass^;ned  diem 
over  to  C.  Held,  that  C,  having  been  evicted  by  J.  &,  theleasorof 
A.  for  a  breach  of  covenant  committed  by  A,  previoosly  to  the 
ment  to  B,y  might  maintain  an  action  against  A.  upon  the  cc 

for  quiet  enjoyment,  on  the  ground  that  there  was  a  privity  of 

between  A.  and  C. ;  secondly,  the  dedaration  having  set  out  the  a 
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denture  from  nS-  to  A,  in  which  it  was  reoited  that  /.  <9.  by  inden- 
ture demised  to  A*  the  premises  ;  and  it  afterwards  appearing  on  the 
&ee  of  the  declaration  that  J.  S.  had  entered  and  ejected  C.  from  the 
premises  for  a  forfeiture.  Held,  that  the  court  might  particularly, 
,after  verdict,  presume  that  /.  S*  had  a  title  to  the  premises;  although 
there  was  no  express  ^legation  of  that  fact ;  thirdly,  when  part  of 
the  special  damage  laid  in  the  declaration  did  not  fall  strictly  within 
the  covenant  alleged  to  be  broken,  it  is  to  be  presumed,  afler  verdict, 
th&t  the  jury  were  directed  at  the  trial  not  to  take  that  part  into  their 
consideration.     3  B.  ^  A.  392. 

22.  .^.,  as  administrator  of  ^.,  the  lessee  of  certain  premises, 
took  possession  of  them  on  B?9  death,  but  paid  no  rent,  the  prem- 
ises proved  to  be  unproductive,  and  afler  eight  months  A^  made  a 
lessor  or  verbal  offer  to  surrender  them.  In  action  brought  against 
A,^  in  his  o^nu  right  for  rent  due  after  the  decease  of  //.,  held,  that 
A,  was  not  chargeable.     8  Taunt.  191. 

23.  Where  goods  seized  under  an  extent  had  been  kept  by  the  Of  the  lesior's 
officers  for  a  long  time  locked  up  on  the  premises  pending  a  reference  "jf™^-'^*** 
of  the  prosecutor's  claim,  during  which  a  subsequent  arrear  of  rent  agaioftt  the 
accrues  due  to  the  landlord  :  the  court  refused  to  interfere  in  his  be-  tenant, 

half,  so  far  as  to  order  the  effects  to  be  sold,  and  the  rent  in  arrear  to 
be  paid  to  him  out  of  the  produce.  6  Price,  19.  SemhUy  his  rem- 
edy is  by  action  for  use  and  occupation  against  the  tenant,  or-  case 
against  the  officer.     Ibid. 

24.  Where  a  sheriff,  wi^  knowledge  that  there  is  rent  due  to  the 
landlord  proceeds  to  sell  the  tenant's  goods  by  virtue  of  a  writ  of^.  fa, 
without  retaining  a  year's  rent,  he  wBl  be  liable  for  it  although  no 
specific  notice  has  been  given  to  him  by  the  landlord.  3  B.  &  A. 
645. 

25.  Under  the  statute  of  the  8th  Anne,  c.  14.  the  sheriff  is  bound 
to  retain  one  year's  rent  out  of  the  proceeds  of  a  tenant's  goods  taken 
in  execution,  provided  he  has  notice  of  the  landlord's  claim  at  any 
time  while  the  goods  or  the  proceeds  remain  in  his  hands  ;  and  the 
court,  upon  motion,  ordered  the  same  to  be  paid  to  the  landlord,  even 
where  the  notice  was  given  after  the  removal  of  the  goods  from  the 
premises.     3  B.  ^  A.  440* 

26.  In  an  action  against  the  sheriff  for  removing  goods  taken  in 
execution  without  paying  the  landlord  a  year's  rent,  it  is  not  neces- 
sary to  prove  that  a  year's  rent  is  due.  It  is  sufficient  to  prove  the 
occupation  by  the  tenant.  It  lies  on  the  defendant  to  shew  that  the 
rent  has  all  been  paid.  Such  a  claim  may  be  supported  for  forehand 
rent  stipulated  by  the  lease  to  be  paid  in  advance,  as  being  rent  due 
within  the  statute  of  Anne,  and  such  rent  may  be  distrained  for  by 
the  landlord,  although  he  is  aware  that  an  execution  is  about  to  be 
sent  down  at  the  suit  of  a  judgment  creditor.  If  a  landlord,  who  has 
distrained  for  rent,  does  not  sell  within  the  five  days  by  arrangement 
made  between  them  and  the  tenant,  that  is  no  proof  per  se  of  collu- 
fiion.  The  jury  having  found  a  verdict  for  the  .  defendant,  under  cir- 
cumstances affording  ground  for  tlie  objections  so  over-ruled  in  this 
case,  the  court  ordered  a  new  trial.     7  Price,  690. 

27.  The  common  allegation  of  ♦*  the  defendant  well  knowing  the 
premises,"  in  the  declaration,  will,  af\or  verdict,  cure  the  omission  of 
an  averment  that  the  defendant  had  notice  of  rent  being  in  arrear. 
So  held  on  a  ¥rrit  of  error  founded  on  that  objection.  Qutercy  wheth- 
er any  other  allegation  of  notice  be  necessary  ?     Ibid. 

.    28.  In  an  action  against  a  sheriff  for  removing  good^  seized  under 


a  jbrj  /«#»«•,  without  paying  (he  kmdord  a  yeitf's  rent  undor  th« 
staiuta  of  8th  Anne,  wherein  the  plaintiff  recov^ed  a  verdict,  tiba 
ooort  leiuaed  a  new  trial,  on  the  ground  that  the  goods  having  beea 
aftenraida  returned,  the  plaintiff  had  not  been  damnified,  bocanaa 
l^hile  they  were  in  the  custody  of  the  law,  the  landlord  copld  not  dis- 
train thein.     The  want  of  anallegation  in  tfie  declaration  that  lh» 
sheriff  had  notice  of  rent  due,  is  not  the  subject  of  a  motion  for  a  new 
trial,  but  should  be  moved  in  arrest  of  judgment.    7Piioe,566. 
The  improved  or  rack  rent  mentioned  in  the  11 6. 2.  c  19.  s.  3., 
is  not  the  rent  reserved,  but  such  a  rent  ^s  the  laiifilord  and  tenuft 
might  fairly  agree  on  at  the  time  of  dehvering  ^  dedaiation  ineject- 
ment,  in  ease  the  premises  were  then  to  be  let     2  B.  4*  -^^  ^2* 
#r  aMiMM  by         29.  Demise  by  lease  of  certain  lands,  together  with  the  wiooB  oa* 
Upd^ord  d^r  tfaem,  with  liberty  to  dig  for  ore  in  other  niines  under  the  soifto^ 

'•laiiitt  tiBsnt*  of  other  iandti  not  demised,  the  tenant  fraudulently  conceaied  a  dec- 
laration in  ejectment  delivered  to  him,  and  suffered  jud^ent  to  ga 
bv  default  The  declaration  in  ejectment  did  not  mentioa  mines  at 
aU,  but  the  sheriff,  in  executing  tlM  writ  of  possession  by  the  ooo- 
eurrence  of  the  tenant,  delivered  possession  of  the  premises  demis- 
ed to  the  tenant,  and  also  of  those  mines  in  which  lie  had  liheity  to 
dig.  Held,  th^t  although  the  latter  could  not  be  recovered  under  the 
jeclamtion  in  ejectment|  s(ill  th^  tl^e  teniint  by  his  own  act  had  estop* 
jped  himself  from  taking  that  objection,  ^nd  thi|t  in  an  action  for  the 
vidue  of  three  years'  improved  rent  under  the  statute  of  11  6.  2. 
c,  19.,  the  landlord  might  recover  the  treble  rent  in  reaped  not  oidy 
of  the  demised  premises,  but  that  of  the  mines,  in  which  the  tenant 
tiad  only  hberty  to  dig<.  2  B.  &  A.  652. 
•rttnamtfy  80.  Where  a  tenant  ceased  to  reside  on  the  premises  for  severd 

proeeedingi  tQ  months,  and  lefl  them  without  any  furniture  or  sufficient  oCbo-pro* 
22^**' P*"^*'  perty  to  answer  the  year's  rent  Held  that  the  hn^td  migH  pro. 
^^'  {erly  proceed,  11  Q^  2.  c  19,  s,  16.  to  recover  the  possessm, 

although  he  knew  where  the  tenant  then  was,  and  aMioiig^  the  jus- 
tices fouQ4  ^  servant  of  the  tenant  on  the  premises  when  they  first 
went  to  view  the  same.  1  B.  &  A.  869,  Held  also,  that  it  is  net  ne- 
cessary to  state  in  the  record  of  the  Magistrates  proceedings  thatfiis. 
landlord  had  ai  right  of  re-entry,  althou^  a  right  must  exist  in  ordci. 
to  eatitlo  the  party  to  proceed  under  this  statute.    Ibid. 

LIBEL. 

Ta  ehril  cm^         1*  The  libel  stated  in  the  declaration,  purported  to  be  a  speech  el 

pounsel  at  a  trial  of  the  pliMutiff  on  a  criminal  chaige,  and  it  atato^ 
afler  s^ttiqg  out  the  speech,  that  a  witness  was  called  and  pcotad  al 
that  had  been  stated  by  counsel,  imd  that  the  defendant  was  imtts- 
diately  afler  that  acquitted,  upon  a  defect  in  proving  some  nmtter  of 
form.  The  plea  stated  that  in  fact  such  ^  speech  was  maide,  and  tliit 
the  witness  called  proved  all  that  hf^d  been  so  stated,  but  it  did  not 
set  out  the  evidence  or  justify  the  truth  of  the  chaiges  mada  in  Ibe 
counsel's  speech*  Held,  that  such  pl^  vas  bad,  iqasmoch  aa  a  par- 
ty could  not  be  justified  in  publishing  the  resi4t  of  evidence  given  k 
a  court  of  justice,  but  must  state  the  evidence  itself.  4  B.  &  A. 
606. 

2,  Declaration  fqr  a  libel  published  in  a  newspaper,  plea  ti»it  tbe 

jibel  was  originally  pu Wished  in  the  ^.'journal  by  •/.  5.,  and  that  at 

"the  time  of  publication  by  the  ^efepdant,  it  was  stated  in  such  pofal^ 
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4bUoii  thaiit  was  e6pied  flon  that  newspaper,  and  tbat  purauant  C* 
statute  38  €r.  3.  a.  78.X  <S.  had  niade  an  aflUavit  that  he  was  the  pub- 
lisher of  the  HI  journal,  and  still  remained  so  at  the  time  of  puhlica* 
tion  of  the  libel.  Held,  that  this  j^a  was  bad,  inasmuch  as  the  pub- 
lication by  the  defendant  did  not  specify  the  niune  J.  8:  as  die  origi- 
nal publisher  of  the  libel,  but  only  named  the  journal.  4  B.  &  A. 
606.  8€mbhf  tiMt  even  if  J.  &  bad  been  nanwd  by  the  drfendant  - 
whan  the  latter  published  the  libel,  such  publication  being  of  written 
slander,  could  not  have  been  justified.  Ibid.  Semhle  also,  that  the 
-it^etition  of  oral  slander,  accompanied  by  a  declaration  of  the  name 
of  the  original  author,  cannot  be  justified,  unless  such  repetition 
be  made  without  malice,  and  upon  a  fair  and  justifiable  occasion. 
Ibid. 

3.  Declaration  stated  that  the  defendant  published  a  libel,  codtain- 
iog  fidse  and  scandalous  matters  concerning  the  plaintiff,  in  substance 
as  follows,  and  then  set  out  the  libel  with  inuelidoes.  Held)  that 
this  was  bad  in  arrest  of  judgment.     3  B.  ^  A.  503. 

4.  Declaration  alleged  that,  before  the  publishing  of  the  hbel, 
a  carriage  in  which  one  £.  jS.  was  riding,  was  passing  on  a  certain 
highway,  and  that  plaintiff  was  there  driving  another  carriage,  and 
that  it  happened,  without  any  nef^igence,  fiiult  or  furious  driving  on 
the  part  of  the  pkintiff,  tbat  the  two  carriages  came  in  contact  toge- 
ther, whereby  the  carriage  in  which  E.  S.  was  riding,  was  overturned, 
and  the  said  £.  S.  was  injured.  The  declaration  then  proceeded  to 
allege  that  the  defendant  published  a  libel  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  said  accident,  and  that  allegation 
was  made  in  every  count  of  the  declaration.  The  defendant  pleaded, 
first,  not  guilty ;  secondly,  justification  to  the  whole  of  the  libel  in 
the  firsi  qount  of  the  deckiration,  and  stated  that  the  accident  men- 
tioned in  the  supposed  libel,  was  the  same  accident  mentioned  in  the 
introductory  part  of  the  declaration,  and  that  it  was  occasioned  by 
the  careless  and  furious  driving  of  the  plaintiff.  The  defendant  then 
pleaded  a  justification  onl^  as  to  part  of  the  libel  contained  in  the 
second  count,  that  the  said  E,  8.  had  been  thrown  from  a  chaise 
owing  to  the  hard  driving  of  the  plaintiff,  but  there  was  no  justifica- 
tion as  to  the  other  part.  The  jury  found  a  verdict  for  the  defendant 
On  the  justification,  and  they  found  a  veidict  for  the  plaintiff  as  to 
that  part  of  the  libel,  to  which  no  justification  was  pleaded*  Held, 
that  the  word  <<  accident,''  in  this  dedburation,  meant  the  collision  of 
the  carriages  only,  and  that  the  allegation  that  that  collision  was  oc- 
casioned by  the  furious  driving  of  the  plaintiffi  was  a  separate  and 
distinct  allegation,  and  that  the  verdict  therefore  was  right.  2  B.  & 
A.  685. 

5.  Declaration  for  a  libel  concerning  the  plaintiff,  in  his  profession 
as  an  attorney.  The  libel  began,  <<  Shameful  conduct  of  an  attorney,'' 
and  then  proceeded  to  give  an  account  of  proceedings  in  a  court  of 
law,  which  f^ontained  matter  injurious  to  the  plaintiff's  professional 
chara<^ter,  The  defendant  pleaded,  that  the  supposed  libel  contained 
a  true  account  of  the  proceedings  in  the  court  of  law.  Held,  after 
verdict  for  the  defendant,  that^e  plea  was  bad,  inasmuch  aa  the 
words,  *  shameful  conduct  of  an  attori^Qy,"  formed  no  part  of  the 
proceedings  in  the  court  of  law,  and  the  plaintiff  was  therefore  en- 
titled to  judgment.     3  B.  &  A.  702. 

-6.  Qticere,  whether  the  mere  writing  of  a  libel  with  intent  to  ex-  j^  criminal 
4^ite  hatrefl  and  con  tempt  of  the  king's  government,  be  an  indictable  caes9. 
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oflfence,  assuming  that  the  oflfence  is  not  complete  until  publication  T 
Quare,  whether  it  can  be  tried  in  any  county  but  in  that  wiieie  the 
publication  took  place  ?  Defendant  was  indicted  for  publishing  a  libel 
in  the  county  of  L.  The  writing  was  dated  from  that  county,  and  the 
defendant  was  seen  there  both  on  the  day  of  the  date,  and  the  day 
following,  and  the  letter  was  received  by  J7.  from  £.j  in  the  county 
of  M,y  open,  accompanied  witii  written  directions  to  B.  to  forward 
it  to  J.  for  publication.  Quore,  whether  this  was  evidence  to  go  to 
the  jury  of  an  actual  publication  in  L,  ?  3  B.  &  A.  717. 

7.  Where  an  information  alleged  that  a  tibel  was  published  of  and 
concemuig  the  government  of  the  country,  and  the  libel  did  not  in 
express  terms  charge  the  acts  to  have  been  done  by  the  government 
or  its  order,  the  court  may  take  the  whole  libel  together,  to  intetprer 
it  in  the  way  in  which  ordinary  persons  would  understand  it,  and  to 
judge  from  the  whole  tenor  of  it,  whether  it  be  coming  of,  aiid  con- 
cerning the  government ;  and  the  court  having  come  to  tbis  con- 
clusion, such  an  information  was  held  good  after  verdict,  aldioiigb 
the  record  did  not  contain  any  averment  6f  extrimia  facts,  in  order 
to  show  that  the  libel  was  written  of  and  concerning  the  government. 
4  B.  &  A  314. 

8.  Where  the  information  alleged  that  the  defendant  intending  to 
cause  it  to  be  believed,  that  divers  subjects  of  our  lord  the  king  had 
been  inhumanly  killed  by  certain  troops  of  our  lord  the  king,  poblish- 
ed  a  libel  of  and  concerning  the  said  troops,  and  the  cafy  inuendo 
in  the  Ubel  was  applied  to  the  word  dragoons,  meaning  the  said  troops 
of  our  said  lord  the  king,  and  meaning  thereby  that  divers  liege  sob- 
jects  of  our  lord  the  king  had  been  inhumanly  cut  down  and  kffledbj 
the  said  troops  of  our  said  lord  the  king.'  Held,  afler  verdict  that  tfab 
was  sufiiciently  certain,  without  defining  what  particular  troops  is 
meant.     4  B.  ht  A.  314. 

9.  On  an  information  for  writing,  composing,  and  publishing  a  li- 
bel, in  the  county  of  L. ;  it  appeared  that  the  defendant,  on  tibe  2adof 
August,  wrote  and  composed  the  libel  in  L.,  and  that  he  was  seen  in 
L,  on  that  and  the  following  day.  On  the  24th  the  libel  was  deliver- 
ed in  the  county  of  yV/.,  (100  miles  off,)  by  JS.  to  A,  being  indosed 
Uk  an  envelope, addressed  to  *^,y  containing  written  directions  to  dfi.  to 
forward  the  libel  to  B,y  by  whom  it  was  subsequently  published  in  Jf. 
The  envelope  was  open,  and  it  was  not  proved  that  there  was  on  ii 
any  trace  of  a  seal  or  post-mark.  A.  was  not  called  at  the  tfial  as  a 
witness  by  either  party,  nor  was  it  proved  that  he  was  a  reaideni,  or 
had  been  about  that  time  in  L.  Held  by  three  justices  (dissentirats 
Baylws  J.,)  that  tliis  was  evidence  on  which  the  jury  n^ght  propeiiy 
be  left  to  presume  that  the  libel  was  delivered  open  to  j8.  kt  L. 
Held  also  by  three  justices  {Bayley,  J,  dubitante,)  that  a  deliveiy  at 
the  postpoffice  in  L.  of  a  seajed  letter,  inclosing  a  libel,  is  a  pidiiica- 
tion  of  the  libel  in  L.  Held  also  by  three  justices,  (Bayley,  J.  da- 
bitante)  where  a  defendant  writes  and  composes  a  libel  in  jL.,  with 
the  intent  to  publish,  and  aflerwards  publishes  it  in  JIf.,  that  he 
may  be  indicted  for  a  misdemeanor  in  either  county.  And  per 
iotam  euriamf  where  a  libel  imputes  to  others  the  commissioa 
of  a  triable  crime  :  held,  that  evidence  of  the  truth  of  it^is  inad- 
missible. Held  also,  where,  in  summing  up,  the  judge  told  die  jury 
that  the  intention  was  to  be  collected  from  the  paper  itself  unless  ex- 
plained by  the  mode  of  publication,  or  other  circumstances,  and  tl»l 
if  its  contents  were  likely  to  excite  sedition,  ^c.  ;  defendant  mast  be 
presumed  to  intend  that  which  his  act  was  likely  to  produce,  and  that 
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if  they  found  such  to  be  the  intent,  he  was  of  opinion  it  was  a  libel, 
and  that  they  were  to  take  the  law  fifom  him,  unless  they  were  satisfied 
that  he  was  wrong  ;  that  this  was  a  correct  mode  ofleaving  the  ques- 
tion to  tiie  jury  under  32  6.  8.  c.  60.  s.  1.  Qwxre^  whether  the  writ- 
ing and  composing  of  a  libel  with  intent  to  publish,  but  not  followed 
by  publication,  be  an  ofience.     4  B-  ^  A.  96. 


LIEN. 

1.  An  actual-|n>ssession  given  to  a  factor  by  a  carrier,  by  order  of  q^  ^^  creatioa 
the  shipper,  aAer  his  (the  shipper's)  bankruptcy,  is  not  such  a  posses-  of  the  right, 
sion  as  wDl  give  him  a  lien  against  the  assignees,  although  the  goods 

were  shipped  on  account  of  the  factor,  and  bills  had  been  accepted 
by  him  on  the  faith  of  it.  Such  an  order  rather  operates  to  defeat 
his  claim  of  lien,  as  being  an  act  of  ownership,  exercised  by  the  bank- 
iupt4  Nor  is  a  delivery  to  a  master  of  a  vessel  where  ^the  consignor 
had  written  to  the  consignee,  apprising  him  that  he  has  consigned  to 
him,  and  requesting  him,  on  the  faith  of  such  consignment,  to  accept 
bills  (which  he  accordingly  accepts  and  pays,)  such  a  constructive 
delivery  to  a  consignee  as  will  give  him  a  lien  against  the  assignees. 
It  is  not  within  the  principle  ef  the  Cbsee,  which  decide,  that  an  equi* 
table  right  will  supply  the  deficiency  of  an  actual  delivery,  in  support 
of  a  weU  founded  lien,  not  perfected  by  possession.  Letters  advising 
of  a  consignment  of  goods  to  a  party  who  has  accepted  billp  on  the 
faith  of  such  consignment,  are  not  equivalent  inefiect  to  bills  of  lading 
endorsed.    3  Price,  647. 

2.  A  ship-wright  has  a  lien  upon  a  ship  for  repairs.     4  B.  &  A.  or  the  party 
841.  entitled  to. 

3.  A  workman  having  bestowed  his  labour  upon  a  chattel,  in  coa- 
sideration  of  a  price  fixed  in  amount  by  bis  agreement  with  the 
owner,  may  detain  the  chattel  until  the  price  be  paid  ;  and  this, 
though  the  chattel  be  delivered  to  the  workmen  in  difierent  parcels, 
and  at  difierent  times ;  if  the  work  done  under  the  agreement  be 
entire.  Semhle^  that  where  the  parties  contract  for  a  particular  time 
or  mode  of  payment,  the  workman  has  not  a  right  to  set  up  a  claim  to 
the  possession,  inconsistent  with  the  terms  of  the  contract.  5  M.  & 
S.  180. 

4:  Where  the  owner  of  a  ship  having  a  Uen  on  the  goods  until  the  On  the  deter- 
delivery  of  good  and  approved  bills  for  the  fi^ight,  took  a  bill  of  ex-  inination  <^. 
change  in  payment,  and  though  he  objected  to  it  at  the  time,  after- 
wards negotiated  it.     Held,  that  such  negotiation  amounted  to  an  ap- 
proval of  the  bill  by  him  and  that  it  was  a  relinquishment  of  his  lien 
on  the  goods.     3  B.  4*  A.  497. 

LIFE,  TENANT  FOR. 

1 .  Although  a  surrender  of  a  life-estate  tothe  owner  of  the  see  is,  Bh  Surrender  of 
between  the  parties,  an  extinguishment  of  the  estate  surrendiered,  yet  ^"  •>(ate. 
may  it  have  continuance  to  uphold  a  prior  interest  derived  under  if. 
Therefore,  where  /•  jB.  C.  having  a  lease  for  three  lives  of  a  manor, 
^here,  by  the  custom,  the  copyholds  were  demisable  by  copy  fhade, 
a  lease  for  years  by  indenture  of  a  copyhold  tenement  to  defendant's 
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father,  and  afterwards  the  estate  of  J.  B.  C.  was  surrendered  to  the 
lord  of  the  see,  who  ntade  a  lease  oi  the  manor  to  the  lessor  of  the 
plaintidT.     Held,  that  inasmuch  as  the  lease  to  defendant's  fathtt, 
4  though  not  warranted  by  the  custom,  and  though  it  suspended  the 
copyhold  tenure,  was  nevertheless  good  to  pass  an  interest  lo  him, 
the  lessor  of  the  plaintiff  should  not  avoid  the  same  duriqg  the  con- 
tinuauce  of  one  of  the  three  lives  in  the  lease  to  /•  JB«  €•  notwitk- 
standing  the  surrender  of  that  estate.     5  M.  &  S.  146.  ^ 
Id  operation.         2.  To  avoid  a  fine,  a  husband  claiming  in  right  of  his  wife,  must 
on  rights  of  en-  enter  within  five  years  after  his  title  accrues.     3  B.  ^  A.  474^ 

try. 

» 

LIMITATIONS,  STATOTE  OF. 

Commeuce-  ^'  ^^ro  Jt*  upder  a  contract  to  deliverspring  wheat,  had  delivep^ 

ment  of  i(a  ope-  ed  to  B.  winter  wheat,  and  h.  having  again  sold  the  same  aa  spiing 
oration.  wheat,  had,  in  consequence,  been  compelled,  after  a  suilia  ScoUaad, 

which  lasted  many  years,  to  pay  damages  to  the  sendee ,  and  after- 
wards B.  brought  an  action  of  assumpsit  against  td^  for  his  bnadi  of 
contract,  alleging  as  special  damage  the  damages  so   rscovered. 
Held,  that  although  such  special  damage  had  occoired  within  sii 
years  before  the  commencement  of  the  action  by  B.  against  A.y  yei 
that  the  breach  of  contract,  which,  in  assumpsit,  was  the  gist  oC 
tibe  action  having  occurred,  and  become  known  to  B.  more  than  m 
years  before  that  period,  A.  might  properly  plead  actio  aoa  aecmii 
infra  sex  aunoa,     3  B.  &  A.  288. 
Itf  operation  m      2.  The  statuti^  of  limitations  is  a  good  defence  to  an  actkmby  m 
relation  to  the    landlord  for  rent  against  one  who  had  once  been  his  tenant  ftom 
forfeiture  of  an  ^q  y^^f^  |)ut  ^o  iMid  not  within  the  last  six  years  occupied  die 
estate.  raises,  paid  rent,  or  done  any  act  ftora  which  a  tenancy  couM  be  «r 

fenred,  aJthough  the  tenancy  had  been  determined  by  a  notice  to  qoit 
1  B.  &  A.  626. 
Operation  of,         3.  Where  upon  demand  -made  of  payment  of  seamen'^s    wages 
how  avoided,    accrued  during  the  Russian  embargo,  the  defendant  answered*  **Tte 

he  would  not  pay,  there  were  none  paid,  and  he  did  not  mean  to  p^, 
unless  obliged ; "  this  was  held  sufficient  to  take  the  case  out  of  tbi 
statute  of  lunitations.     5  M.  &  S.  75b 

4.  Where  it  was  proved  that  a  defendant  had,  after  havii^  denied 
the  existence  of  a  debt  demanded  of  hinit  refrfied  to  an  assertion  bj 
the  plaintiff,  that  he  had  documents  in  his  possesflionadu^  would 
prove  it,  that  it  is  of  no  use  for  me  to  look  at  them,  for  I  have  na 
money  to  pay  it  now ;  the  Court  held  that  a  nonsuit,  which  Ind  been 
directed  on  such  a  case,  made  and  relied  on  by  the  plaintifiv  was  n§^ 
The  legal  efl^t  of  such  conversations,  as  to  how  ftu-  they  aie  to  be 
considered  as  admitting  debts  to  be  due,  or  amounting  to  promiaea  to 
pay^them,  is  a  question  rather  for  the  determination  of  the  Coart 
than  the  jury.     6Priee,686. 

6.  Trespass  for  breaking  and  entering  coal  mines,  and  taking  cway 
coals;  Plea,  modionon  accredit  tnym«exaiwi09;  to  which  the  pluB* 
tiff  replied  in  the  affirmative  at  the  trial,  no  evidence  was  given,  to 
shew  that  the  trespass  was  actually  committed  within  six  years :  beii 
that  evidence  of  a  promise  to  make  compensation,  made  by  defend* 
ant  before  the  commencement,  and  when  he  was  threatened  with  sa 
action  for  taking  away  coals,  was  not  sufiicient.to  support  thia  issv 
by  which  the  plaintiff  was  bound  to  prove  the  affirmative,  that  be  bid 
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a  ffood  cause  of  actioa  within  fix  years  before^  tl^e  commencement 
ef  the  suit     1  B.  &  A.  92. 

6.  One  of  twQ  joiqt  drawers  qf  a  bill  of  exchange,  becqnies  banl|^ 
rupt,  and  under  his  comn^ission,  the  indorsees  prove  a  debt  (beyonc) 
the  amount  of  the  bjll)  for  gopds  sold,  &c.,  and  they  exhibit  the  bill 
lis  a  security  they  ti^en  held  for  their  debt,  and  afterwards  receive  ^ 
dividend.  He}d,  |n  an  action  by  the  indorsees  qf  the  bill  against  the 
solvent  partiier,  that  the  statutes  of  limitation  was  a  good  defence, 
although  the  dividend  had  been  paid  by  the  assignees  of  the  bankrupt 
partner  within  isix  years.     1  B.  ^  A.  463. 

7.  Defendant  having  entered  into  a  guarantee  in  writing,  and  bor 
some  liable  upon  it,  at  a  period  of  more  than  six  years ;  ^fore  the 
commencement  of  the  suit,  verbally  promised,  within  six  years,  that 
the  matter  should  be  arranged ;  and  afterwards,  on  an  action  being 
brought,  pleaded  aciio  wm  accrmtj  ^c.  Held,  that  the  statute  of 
fiauds  having  been  once  satisfied  by  the  original  promise,  being  in 
writing,  it  was  not  necessary,  in  order  to  ttdce  the  case  out  of  the 
statute  of  limitations,  that  the  latter  promise  should  also  be  \a  writ^ 
ing.     IB,  &  A.  690. 

8.  Assumpsit  on  a  promissory  note.  Plea,  first,  general  issue ; 
secondly,  statute,  of  limitations ;  but  there  was  no  plea  or  notice  of 
set-off.  It  w^3  proved  that  on  the  plainti^'s  shevjring  the  defendant 
the  note  within  six  years,  the  latter  said,  "  Tou  owe  me  more  money ; 
I  have  a  set-off  against  if  Held,  by  BayUy  and  Holraydy  Justicesi 
( Best^  J.  dissentiente,)  that  that  was  not  a  sufficient  acknowledg- 
ment within  six  years,  to  take  the  case  out  of  the  statute  of  iiraitar 
tions.     2  B.  ^  A.  T69. 

9.  Where,  in  a  deed  between  defendants  and  a  third  person,  de^ 
^fondants  acknowledged  within  six  yeara  the  existence  of  a  debt,  and 

the  plaintifts  were  wholly  strangers  to  the  deed :  held,  this  was  suf* 
ficient  to  take  the  case  out  of  the  statute  of  limitations,  3  B.  &  A. 
131. 

10.  A  party,  on  being  asked  for  the  payment  of  his  attorney's  biUy 
admitted  ttiat'there  had  been  such  a  bill,  but  stated  that  it  had  beea 
paid  to  the  deceased  partner  of  the  ^ttqmev,  who  had  letiuned  the 
amount  of  die  floating  bedance  in  his  hands.  Qucsre^  whether  in  or- 
der to  take  the  case  out  of  the  statute  of  limitations,  evidence  4s  ad- 
missible, to  shew  that  the  bill  had  never,  in  feet,  been  paid  in  this 
manner  1  4  B.  &  A.  $68.  SembU^  that  such  evidence  is  admissible, 
if  at  all,  only  where  the  defendant  states  the  debt  to  be  discharged 
by  particular  means,  to  which  he  refers  with  precision,  and  where  he 
has  designated  the  time  and  mode  so  strictly,  that  it  is  in^possible  it 
could  be  discharged  in  any  other  manner  than  thi^  specified.     Ib|d«  - 

11.  To  a  declaration  iii  an  action,  on  the  ease  fbundedtii  iortfO,  Pleadings  tMt 
plea  of  not  guilty  of  the  grievances  mentioned  in  declaration  within  tiv«to. 

six  years,  is  bad,  upon  special  demurrer.     3  B.  &  A.  448* 

12.  Declaration  in  assumpsit  stated  as  abroach,  that  the  defendant 
did  not  diligently  and  sufficiently  make  a  search  at  the  bank  of  Eng- 
land to  ascertain  whethef  certain  stock  was  standing  in  the  name  of 
certain  persons,  the  defendant  having  been  employed  as  ap  attorney 
so  to  do  :  The  omission  to  search  took  place  more  than  six  years  b^ 
fore,  although  it  was  rtot  discovered  by  the  plaintiff  till  within  the  six  - 
years.  F|eld,  that  the  statute  of  limitations  having  been  pleaded^ 
tlmt,  upon  this  form  of  declaration,  the  plaintiff  was  not  entitled  to 
iocovor.     On  the  discoverv  being  tnade>  the  defendant  said  the  neg- 
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lect  arose  from  the  omission  of  hig  clerk,  and  that  he  was  respoii* 
sible.  Held,  that  upon  this  record,  such  an  acknowledgment  wa» 
not  sufficient.     3  B.  (k.  A.  626. 


Ai<iertD«o« 


Court    of  Re* 
qaeitt* 


LONDON. 

1.  On  the  charter  day  for  the  election  ot  lord  mayor  of  the  city  of 
London,  the  business  of  the  election  ought  to  have  precedence  of  all 
other  matters,  and  therefore  it  is  not  lawful,  after  the  lord  mayor  and 
aldermen  having  retired  from  the  hustings,  to  propose  any  other  Imi« 
siness  inconsistent  with  the  election,  the  discussion  of  which  may 
have  the  effect  of  putting  it  off  altogether.     3  B.  <$-  A;  eSS. 

2.  The  statute  39  and  40  6.  3.  c.  104.  extends  to  assigneea  of  a 
bankrupt ;  and  therefore  where  a  plaintiff,  as  assignee,  recovered  lest 
thyn  5/.  the  Court  ordered  suggestion  to  be  entered  on  the  reeerd, 
to  deprive  the  plaintiff  of  costs ;  but  defendant  having  ffiven  oodce  of 
his  intention  to  dispute  the  petitioning  creditor's  debt,  £c  (which was 
proved  at  the  trial)  it  was  holden,  that  the  plaintiff  was  entitled  to  the 
costs  thereby  occasioned,  and  the  Court  ordered  a  suggestion  to  be 
entered  accordingly.     1  B.  &  A.  367. 


MANDAMUS. 


When   it   wUl 
lie. 


Wben  BOt« 


Form  of  the 
writ. 


Return  of  the 
writ 


1.  Under  the  18  G.  c.  68.  the  court  will  grant  a  mwndamm  to 
the  court  in  India^  to  examine  witnesses  on  behalf  of  ihe  defendaBt 
in  a  civil  action.     1  B.  4*  B.  519. 

2.  TVhere  a  rail-way  was  made  under  the  authority  of  aa  act  o( 
pailiament,  by  which  the  proprietors  were  incorporated,  and  by 
which  it  was  provided  that  the  pubUc  should  have  the  benc^cial  en- 
joyment of  the  same,  the  company  having  afterwards  taken  up  the 
rail-way :  held,  that  a  mandamuB  might  issue  to  compel  the  cobh 
pany  to  reinstate  and  lay  down  again  the  rail-way.    2  B.  ^  A.  646. 

3.  The  court  will  not  grant  a  mandaimus  to  a  trading  corpotatiiOD,«l 
the  instance  of  one  Of  its  members,  to  compel  them  to  produce  tiHW 
accounts  for  the  purpose  ef  declaring  a  dividend  of  Uie  profits. 
2  B.  4-  A.  620. 

4.  The  Court  of  King's  Bench  have  no  jurisdiction  to  grant  a 
manda$nu$  to  magistrates,  to  make  an  order  of  maintenance  on  a 
particular  parish.    4  B.  &  A.  298. 

5.  A  writ  o£niandaimtt»  to  a  corporation  commanding  them  tofuf 
a  poor's  rate,  omitted  to  state  that  the  defendanU  had  no  eftots 
upon  which  a  distress  could  be  levied.  Held,  that  this  was  a  ftlal 
objection  to  the  writ,  and  might  be  taken  after  the  return,  or  at  aif 
time  before  the  issuing  of  the  peremptoiy  mandmmu.  Qumrt,  whe- 
ther in  such  a  case  a  mandamw  will  lie  1  3  B.  &  A.  220. 

6.  A  numdamu^  to  the  mayor  of  M.  to  convene  a  meeting  to  pm* 
ceed  to  an  election,  in  order  to  fill  up  five  vacancies  in  a  select  bodj 
consisting  of  fifteen  chief  burgesses.  Return  by  him,  after  atatk^ 
objections  to  the  titles  of  several  of  the  remaining  burgesses,  thit 
there  were  not  within  the  borough  eight  legally  elected  chief  b«^ 
gesses,  by  whom  the  election  of  others  could  be  made,  and  that  far 
the  several  reasons  before  mentioned,  he  could  not  proceed  to  sue^ 
election.  Held,  insufficient  return,  and  peremptory 
awarded.     4  B.  &  A.  496. 


> 
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MANOR. 

It  is  a  good  custom  in  a  manor,  that  the  steward  or  bis  deputy  C««*oro  of. 
should  have  the  sole  right  of  preparing  all  the  surrenders  of  copy- 
hold  tenements  within  the  manor.     2  B.  &  A.  550. 


MARKET. 

An  act  of  parliament,  the  preamble  of  which  recited  the  grant  of  Statutei. 
a  market,  and  that  it  was  expedient  that  provision  should  be  made 
for  the  better  regulating  of  the  market,  and  for  the  more  easy  collec- 
tion of  the  tolls  and  dues  payable  in  the  market,  enacted,  "  That  it 
should  be  lawful  for  the  owner  of  the  market  to  take  from  all  per- 
sons who  should  place,  pitch,  or  expose  for  sale  within  any  part  of 
the  market,  any  fruit,  &c.,  all  such  tolls  as  are  usually  collected  or 
taken  within  the  said  market,  or  which  are  payable  for  or  in  respect 
of  the  same/'  Held,  that  the  owner  of  the  market,  although  not 
entitled  at  common  law  to  any  toll,  might,  under  this  clause  of  the 
act,  recover  such  tolls,  as  at  the  time  of  passing  of  this  act  were 
usually  paid  in  any  part  of  the  said  market,  and  that,  although  the 
tolls  then  usually  paid  in  respect  of  the  same  articled  were  different 
in  different  parts  of  the  market    3  B.  &  A.  366. 

MARRIAGE  SETTLEMENT.  * 

1.  Ji.  by  marriage  settlement  conveyed  certain  estates  to  trustees,  Conttraction  of. 
with  remainder  to  his  children  of  the  marriage,  share  and  share  alike, 

as  tenemts  in  common,  and  for  default  of  such  issue,  and  if  any  of 
such  children,  there  being  more  than  one,  shall  happen  to  die  with- 
out issue  before  twenty-one,  that  in  every  such  case,  the  share  of 
such  child  should  go  to  the  survivors  as  tenants  in  common ;  and  in 
case  all  such  children  should  die  without  issue,  then  to  the  use  of 
the  settler  in  fee.  Held,  that  there  were  no  cross  remainders  be- 
tween the  children  of  the  marriage,  except  in  the  case  ef  a  child 
having  died  without  issue  and  under  twenty-one,  and  that  one  of 
the  children  having  died  without  issue,  but  after  twenty-one,  that  his 
share  vested  in  the  settler  and  not  in  the  survivor.     2  B.  &  A.  8 Id. 

2.  Where  a  marriage  settlement  conveyed  an  estate  to  trustees 
for  the  use  of  settler  for  life,  then  to  the  use  of  his  wife  for  life,  and 
then  for  the  use  of  his  first  son  and  the  heirs  of  such  first  son,  and 
from  and  immediately  afler  the  determination  of  that  estate  for  the 
use  of  his  second,  third,  and  all  and  every  other  son  or  sons,  and 
their  several  and  respective  heirs  ;  and  for  dcfatilt  of  such  issue,  then 
to  the  use  of  all  and  every  his  daughter  and  daughters,  and  their 
heirs,  to  take  as  tenants  in  common,  and  not  as  joint  tenants,  and  for 
want  of  such  issue,  then  for  the  right  heirs  of  th<^  survivor  of  him- 
self and  his  wife  for  ever.  Helal  that  under  these  limitations  the 
aons  took  successively  estates  tail  and  the  daughters  an  estate  in  fee. 
2  B.  &  A.  126. 

8.  Where  husband  and  wife  granted  to  trustees  an  estate  of  which  9^  property 
the  wife's  father  was  seized  in  fee  simple,  and  afterwards  in  the  life  ^»*Wo  to  tb« 
of  the  father,  they  levied  a  line  of  the  lands  to  the  uses  of  the  settle-    '^"*^  ^ ' 
ment,  and  the  father  afterwards  died,  leaving  the  wife  one  of  the  co- 
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[AmomiL 


Iieu^sses.  Held,  that  her  moiety  of  the  estate  becattie  subject  to  Iht 
uses  of  that  setdement,  by  reason  of  the  fine  as  an  estoppel  agamst 
Uie  husband  and  wife,  and  all  p^rsbns  claiming  titk  under  diem*  i 
B:  4*  A;  24S; 


Master  and  sEfeVANf. 

iikbilKy  of  'The  defeMant,  a  tradesman,  was  accustomed  to  employ  his  daug^ 

matter  for  ter  to  write  his  bills  and  letters.     A  customer,  to  whom  a  bill  written 

t'^^^V*  '"^    by  the  daughter  had  been  sent  by  the  daughter,,  being  advised  bjr 
<Soadabt.  ^  plaintiff,  that  Uib  bharge  ivas  too  high,  Qebt  it  back ;  it  was  re- 

turned to  hei",  inclosed  in  a  letter  also  written  by  the  defendant's 
daughter,,  which  constituted  the  libel.  Held,  that  in  an  action  for 
the  libel,  thb  evidence  was  not  sufl^ient  to  fix  the  defendant*  Se- 
condly, it  was  also  held,  that  the  daughter  in  such  case  could  not 
be  called  as  a  witness  to  prove  by  ^hpse  direction  the  letter  was 
Writtem    8  Taunt.  42. 


l&tmibi^I. 


MAXIMiS. 

Lone  established  forms  and  precedents  of  common  assoiano^ 
adopted  in  general  and  approved  practice  by  conveyancets  of  ao- 
knowledged  professional  sKill,  ariB  of  great  aiithbiity  in  die  absence 
of  decided  cases,  in  this  determination  of  questions  which  fegaid  die 
Validity  of  the  various  legal  instnunents  by  means  of  which  the  ifis^ 
position  of  real  property  is  usually  efiectea.    7  Price,  8Slr« 


Officers  (M« 


NAVY. 

A  License  t#  C.  and  JS,  (who  were  ship  brokers  in  London^)  on 
behalf  of  themselves  and  British  or  neutral  merchants,  to  load  and 
e^ort  a  cargo  on  bgard  the  Ru^H(tn  ship  Fortuna  froin  Londony  to 
any  port  in  the  Baltic  not  under  blockiade,  was  held  to  protect  Rtu- 
stofi  property  exported  from  this  country  on  a  voyage  to  a  Rumm 
^ort,  ftuma  being  at  W^  Dyith  Grea^  BHtain,    8  M«  &  S.  2$. 


T 

Helativo  to  the 
printer* 


NEWSPAPER* 

An  action  for  work  and  labour  cannot  be  brought  for  pnotiE^  k 
work  distributed  weekly  as  a  newspaper.  Unless  the  printer  comply 
with  the  provisions  of  the  statute  68  G.  3.  c,  TJS.  QtfOEre,  wfae£a 
the  action  coutd  be  Maintained  by  ^  printer  of  intermediate  numbers 
(the  first  imd  last  numbers  being  printed  by  another  person)  of  a 
volume  of  a  Vork  published  half  yearly,  if  the  name  of  the  prinler 
of  the  first  and  last  numbers  at  th^  beginning  and  end  of  the  voTuine  ! 
fe  Taunt  142. 


NEW  TRIAL; 

la  civil  (Ams.        1.  Where  a  legal  objection  is  taken  at  the  trial,  and  over-ruled  iy 

the  jud(se  without  reserving  the  pointy  and  &e  court  are  aftewiwds 


^foj^inion,  that  that  objectioQ  w^us  a  good  ground  of 'Qonsuitt  they 
will  grant  a  new  trial  onlji  and  will  not  permit  a  nonsuit  to  be  enfer- 
M.     1  B.  4*  A.  2^2. 

2.  The  court  will  in  aome  cases  grant  a  new  trial  of  an  ejectment, 
Inhere  a  Verdict  has  been  found  for  the  defendant,  as  Where  the  les- 
sors (tf  .the  plaintiff  have  since  the  trial  discovered,  that  they  had  con- 
clusive evidence  of  a  material  fact,  (the  marriage  of  their  ancestor). 
Which  they,  failed  to  prove  at  the  trial  in  consequence  of  mistaking 
the  Christian  name  of  the  person  to  whom  the  ancestor  had  been 
married,  and  where  it  is  expected  that  they  may  b^  obliged  to  enter 
to  avoid  a  fine  intended  to  be  levied  before  a  n6W  ejecimeni  can  be 
brought  7  Price,  677;  But  they  will  only  do  so  on  terms  of  the 
Costs  of  the  fomker  trial,  and  the  application  for  the  new  trial  being 
Jurst  paid.     Ibid. 

3.  Where  a  bill  of  exchange,  which  had  been  returned  by  the 
holder,  indorsed  by  him  generally,  (who   had  received  it  frdih  the 

C'ayee  endorsed  iuso  by  him  generally)  to  the  drawers  with  other 
ills  and  money,  in  consideration  of  another  draft  for  the  whole 
amount,  and  which  bill  was  then  remitted  by  them  (the  drawers)  to  a 
bill  broker  under  cover  in  a  letter  addressed  to  one  of  the  firm  of  a 
banking  house,  (who  were  the  drawers,  but  who  had  not  accepted,) 
accompanied  with  orders  to  the  broker  by  the  sdnie  letter  to  get  the 
bin  discounted,  and  to  pay  over  the  proceeds  io  the  banking  house, 
had  been  seized  by  a  stieri^in  possession  of  the  banking  house,  &Cf 
under  an  extent,  whose  officers  received  it  from  the  post-man,  at  the 
time  of  the  arrival  of  the  letter  in  which  it  was  inclosed.  Quare^ 
whether,  under  such  circumstances,  tlie  banking  bouse  had  such 
a  property  absolute  or  qualiiSed  in  the  bill  as  would  support  an  issue, 
that  such  second  indoi^ser  was  indebted  to  the  banking  house  in  the 
amount  of  the  biU  t — ^JVo/e.  The  court  granted  a  new  trial  on  an  ob- 
jection laken  to  the  verdict  especially,  found  for  the  crown  under  such 
circdmstances,  that  the  facts  did  not  support  the  afiimlative  of  such  an 
issue,  expressing  themselves  desirous  of  having  before  th^m  a  fiiUer 
slate  of  facts,  but  giving  no  opinion  on  the  point  of  law.  5  Prtce^ 
173. 

4.  Plaintifl^  an  infant,  entered  into  partnership  with  ia&  aduh. 
The  partners  took  a  lease  of  premises  from  the  defendiuit  fbr  the 
purpose  of  currying  on  their  trade,  the  premium  for  wtdch  lease  was 
paid  for  h^&lfby  the  infant  in  cash,  and  the  other  half  by  bUls  drawn 
by  the  defendahl  and  accepted  by  the  pl^niifi^  in  the  joint  names  of 
hmiself  and  partner.  The  infant  the  day  after  he  bec&me  of  ag^  dis- 
solved the  partnership,  and  four  months  dfteir  such  dissolution,  the 
defendant  sued  the  Audit  paHiler  iU6Ae  oh  one  of  the  bills,  accepted 
a  surrender  of  the  leasid  fronkhim,  abaikloned  his  action  And  destroyed 
the  other  bills.  Held,  that  these  fkcts  ought  to  hav^  been  left  to  the 
jury  to  determine,  whether  the  defendant  had  not  dispensed  witli 
formal  notice  and  disaffirmance  of  the  contract,  and  that  the  pkiintifi 
bad  been  improperiy  nod-suited.     8  Taunt.  35. 

5.  In  covenant  by  lessor  against  lessee  upon  a  lease  reserving  an 
increased  tetA  fot  every  acre  of  certaiil  lands,  converted  into  tillage, 
tbejuty  by  Iheirvelrdict  having  given  darttagesfor  the  actud  injury 
Bustained,  instei^d  of  the  increased  rent,  the  court  will  not  refuse  the 
plaintid^a  hew  trial,  on  the  ground  that  the  verdict  was  consistent 
with  justice  ;  secondly^  the  judge  having  expressly  directed  the  jury 
to  find  damages  to  the  an)ount  of  the  increased  rent,  the  court  grant- 
ed the  new  trial  wiibout  payment  of  costs*     9  9*  &  A.  693. 


758  NEW  TRIAL.  [Asbbioia. 

6.  The  court  wiU  not  distuiba  verdict  in  an  action  of  treapan  to 
land  on  the  mere  ground  of  the  judge  at  JVtn  Prius^  having  direebed 
the  jury  that  the  weight  of  evidence  was  with  the  other  par^,  wheia 
he  does  not  report  himself  dissatisfied  with  the  finding.  6  Price, 
146. 

7.  The  court  will  not  grant  a  rule  for  setting  aside  a  verdict  oh  the 
affidavit  of  the  faiUng  party  stating  that  one  of  the  juiy  was  a  rehp 
tion  d*  the  successful  party,  and  that  thej  were  in  habits  of  fiiendship 
and  intimacy  together,  and  particularizing  the  various  instances  and 
expressions  on  the  part  of  the  juryman,  of  partiality  and  prejudice, 
which  are  detailed  in  the  body  of  the  case.    7  Price,  203. 

8.  Where  a  verdict  was  found  against  a  defendant,  and  a  matortal 
witness  for  him  arrived  on  the  following  day,  the  court  reRmed  to 
grant  a  rule  for  a  new  trial,  because  no  application  had  been  made 
to  put  ofi'the  first  trial.    8  Taunt  286. 

9.  Where  the  plaintifi*  being  possessed  of  house  and  land  in  £., 
had  for  sixty  years  exercised  rights  of  common  in  W,,  but  it  appear- 
ed that  this  was  done  near  the  boundary  of  the  two  commons  of  fV» 
and  £.,  which  lay  open  and  uninclosed  adjacent  to  each  other,  and 
it  also  appeared  that  the  parties  exercising  die  rMit  did  not  at  te 
time  know  the  exact  boundary,  and  that  plaintiff  had  on  a  prenoos 
inclosure  of  the  E,  common,  obtained  an  allotment  there  in  reaped 
of  his  estate.  Held,  that  the  judge  was  right  in  leaving  it  to  the  jaiy 
to  say,  whether  the  evidence  was  referable  to  an  exercise  of  the  right 
in  £.  and  a  aiistake  of  the  boundary,  or  to  an  exercise  of  the  right  in 
W.     4B.  &A.428. 

10.  Upon  the  trial  of  an  information  for  a  libel,  only  ten  speciai 
jurymen  appeared,  and  two  talesmen  were  sworn  on  the  jury.  It  is 
no  ground  for  a  new  trial  that  two  of  the  non-attending  special  jury- 
men named  in  the  panel  had  not  been  summoned,  thongh  it  i^peaied 
that  this  fact  was  unknown  to  the  defendant  until  after  the  trial.  4  B. 
4-  A.  430. 

11.  Where  the  judge  is  stopped  by  a  jury  in  summinff  up  in  &vor 
of  one  of  the  parties,  declaring  themselves  satisfied,  and  finding  im- 
mediately for  the  other,  it  is  good  ground  for  a  new  triaL  6  Prioe,  36. 

la.  The  court  will  not  order  a  party  who  is  in  prison  applying  ibr 
a  new  trial  on  the  ground  of  excessive  damages,  having  been  girea 
against  him  to  pay  the  costs  of  the  former  trial,  before  the  pbin^T^ 
counael^proceed  to  show  cause  against  the  rule.    4  Price,  807. 

13.  When  upon  setting  aside  a  verdict  for  plaintiff,  the  coats  are 
directed  to  abide  the  event,  and  then  the  plamtifT  discontinoea  tiw 
action,  the  defendant  is  not  entitled  to  the  costs  of  the  trial.  1  B.  & 
A.  566. 

14.  Plaintiff  having  obtained  a  verdict,  the  court  on  the  appfica- 
tion  of  the  defendant  granted  a  new  trial,  on  the  ground  thai  the 
judge  had  misdirected  the  jury  in  point  of  law,  but  the  rule  of  the 
new  trial  was  silent  as  to  costs.  The  defendant  without  going  to 
trial  gave  the  plaintiff  a  cognovit  and  tiie  court  held  that  the  defen- 
dant was  liable  to  pay  the  costs  of  the  trial.     2  B.  ^r  A.  317. 

In  criminal  x5.  Where  the  detendant  has  been  acquitted  ou  an  indicCmeiil  ibr 

not  repairing  a  road,  the  court  will  not  grant  a  new  trial,  yet  they 
will,  under  very  special  cifcumstances,  suspend  the  entry  of  judtg- 
ment,  so  as  to  enable  the  parties  to  have  the  question  re-^oosideTed 
upon  another  indictment  with  the  prejudice  of  the  former  JQ< 
1  B.  4*  A.  69. 


caieik 


Atoenba.]  (  T59  ) 


OFFICE  AND  OFFICER. 

1.  Where  at  a  corporation  meeting  for  the  purposa  of  electing  hQ«  office. 
Boraij  freemeDf  a  list  of  namea  was  proposed,  upon  the  whole  of 
whon  the  vote  was  taken  collectively  inste«ii  o£  individually :  Held^ 

that  such  election  was  void,  even  where  the  corporation  consisted  of 
an  indefinite  number.    2  B.  4r  A.  707. 

2.  The  steward  of  a  court  baron  is  a  judicial  officer,  and  trespass  q^^^^^ 
will  notiie  against  him  where  his  bailiff,  by  mistake,  took  the  goods  of 

B,  under  a  precept  commanding  him  to  take  in  execution  the  goods 
of^.    2  B.  ^  A.  473. 

3.  The  376.  3.  c.  143.  s.  I.  by  which  the  justices  at  their  respec- 
tive petty  sessions  within  the  divisions,  districts,  and  other  places  of 
the  several  counties  of  England,  are  authorized  to  appoint  examiners 
of  weights  and  balances,  extends  only  to  such  divisions,  &c.  as  were 
known  and  recognized  at  the  time  when  the  act  passed,  and  therefore  . 
such  appointment  made  at  a  petty  sessions  by  two  justices  for  a  dis- 
trict; which  they  had  without  the  consent  of  the  other  magistrates, 
created  within  the  last  five  or  six  years,  was  held  to  be  illegal.  1  B. 
&  A.  588. 


OUTLAWRY. 

1*  A  capia$  quart  claunim /regit  issued  against  A.  and  B*,  with  Of  a  co-con* 
an  ac  etiam  in  debt  upon  which  j9.  was  arrested.  A  special  origin  in  tractor, 
debt,  or  capiaa  alias  andpluries^  and  writs  of  exigent  issued  against 
both  ;  there  was  a  supersedeas  as  to  A.^  and  exigent  returned  t^Ea  B^ 
was  outlawed  on  the  23d  October,  and  on  the  26th  November  a  de- 
claration in  debt  was  dehvered  against  A.^  entitled  of  Trinity  Term, 
averring  the  outlawry  of  B. ;  Held,  that  the  delivery  of  the  declara- 
tion was  regular  ;  but  that,  as  it  was  entitled  previously  to  the  out- 
lawry, it  was  wrong.  The  court,  however,  allowed  it  to  be  amend- 
ed to  payment  of  costs.     8  Taunt  187. 

2.  The  defendant  need  not  appear  before  he  moves  to  reverse  an  I^«v«r>^l  ^^' 
outlawry,  and  where  he  did  not  go  or  continue  abroad  for  the  pur- 
pose of  avoiding  process,  the  court  will,  on  motion,  reverse  the  out* 
lawry,  and  order  the  recognizance  to  be  taken  in  the  alternative  and 
not  for  the  payment  of  the  condemnation  money  absolutely.  1  B.  ^ 
A.  781. 


PARLIAMENT. 

1.  A  clothiec  who  contracts  with  the  colonel  of  a  regiment  with  Hoata  of  Com- 
army  clothing,  is  not  thereby  incapacitated  by  stat.   22  G.  3.  c.  45.  °>^^*' 
from  being  elected  as  a  member  to  serve  in  parliament.  1  B.  &  B.  25. 

2.  Upon  process  by  original  writ  against  a  member  of  parliament, 
the  summons  omitted  to  describe  him  as  having  privilege  of  parlia- 
ment ;  and  the  notice  at  the  foot  stated,  that,  in  default  of  his  appear- 
aace  on  the  return-day  of  the  writ,  plaintiff  would  cause  an  appear- 
ance to  be  entered  for  him  :  Held,  that  the  summons  was  sufficient. 
5  M.  &  S.  321. 


(  r6o  )  [Abbvhm.' 

PARTITION, 

Miscellaneousr      d.  and  B ,  tenants  in  common,  having  Qgreed  to  divide  their  pixH 

perty,  ^nd  that  Blackacre  should  belong  to  A. ;  the  occupier  of 
Blackaore,  who  after  this  agieement  had  paid  his  whole  rent  to  A,^ 
cannot  in  an  ejectment  brought  against  him  by  A,<,  object  .that  the 
partition-deed  between  ^.,  and  i?,  is  not  execute^.     ^  B.  &  B.  11. 

PARTNER, 

>Vbo  are  cDDsi-      ^*  A  nierchant  in  JLomipn  recommended  consigWBettto  to  a  mefc 
dved  as.  chant  abroad,   and  it  was  agreed  that  the  commissioa  on  all  sales  of 

goods  recommended  bj  one  house  to  the  pther  should  ha  equally  di- 
vided, without  allowing  miy  deduction  for  expenses.     Held,  that  diis 
was  a  participation  in  profit,  and  constituted  a  piqtnerahip  between  the 
parties  tpioaiAhQC'    4  B.  &  Ar663. 
On  the  auihori-      2.  Semble.     A    p«Mtnership  firm  may   protect  themselves  fron 
iy  of  one  part-    liability   to  pay  bills    accepted  by  one  in    the  name  pf  all  the 
ncr  to  bind  the  firm,  by  notice  by  pqbljc  f|dvertisement  ia    pewapapers,    proved 
^rm.  (0  have  been  received  by  the  payee  and  indorsees,  that  the  part- 

nership is  dissolved ;  although  the  dissolutioo  has  not  appeared  in 
the  Gazette,  and  that  even  where  the  partnership  is  not  for  a  definite 
imd  limited  period,  or  might  be  dissolved  at  pleasure,  but  it  is  for  a  9ti« 
puiated  continuing  term,  dissoluble  only  on  certain  conditioiis  whidi 
have  not  been  performed,  so  that  it  is  doubtfiil  whether  the  partner- 
ship continue  to  exist  in  point  pf  law  or  nqt,  and  there  was  no  specnl 
contract  among  themselves  that  the  firm  was  not  to  be  liaMe  for  the 
acts  of  individual  partners.     7  Price,  193. 

3.  Where  one  of  two  partners  makes  a  contract  as  to  the  terms  oa 
which  any  business  is  to  be  transacted  by  the  firm,  although  soch  bu- 
siness is  not  in  theif  usual  course  of  dealing,  and  even  contrary  to 
their  arrangement'  with  e^h  other,  and  the  business  is  aflerwarda 
transacted  by  pr  lyith  the  knowledge  of  the  other  partner :  Held,  tet 
he  is  bound  by  the  pontract  made  by  his  partner.     2  B.  4*  A.  673. 

4.  Held  also,  the  supppsec)  purchasfss  having  been  represented  Id 
have  been  made  at  a  certain  rate  per  pipe,  that  A.  might  maintain  an 
faction  for  money  had  and  received,  to  recover  the  specific  suma  adr 
vanced  for  the  nuniber  of  pipes  pf  vine  ^counted  fpr.     Ibid. 

5.  A.  employed  B.  and  C.,  who  were  partner^  as  wine  and  spiril 
9°.^^®  c^^P^"'  merchants,  to  purc))ase  wine  and  sell  the  same  upon  conomissioii*  C,f 
newlor  eatb*^*'  ****  managing  partner,  represented  tb^  he  had  made  the  purchases, 
other.     '          .^^  ^^^^  ^®  "^  ^^^  ^  P^^  of  the  wines  so  nurchased  at  a  profit-  Tbe 

proceeds  of  such  supposed  sale^hepaidtojx.,  and  rendered  accouqts, 
in  which  he  stated  the  purchases  to  have  been  made  at  a  certain  nte 
per  pipe.  In  fact,  C\  had  neither  bought  nor  sold  any  wine  ;  the 
transactions  were  wholly  fictitious  ;  but  B.  was  wholly  ignoiant 
of  that.  Upon  the  whoile  account  a  larger  sum  had  been  re[Mud  to 
A.  ^a  the  proceeds  of  that  part  of  the  wine  alleged  to  be  resold  than  he 
had  advanced  ;  but  the  other  part  of  the  wine,  which  C.  represenled 
as  having  been  purchased,  was  unaccounted  for :  Held,  that  B.  was 
liable  for  the  false  representations  of  his  partner,  and  that  jf.  was  en- 
titled to  retain  tlic  money  ttiat  had  been  paid  to  bun  upon  these  ficti- 
/'^i  suits  ^g^ipsf.  tious  transactions  as  if  they  were  real.  2  JB.  &  A.  795. — ^Under  a  de- 
claration containing  only  one  set  of  founts,  charging  tlie  defendant 
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in  bis  own  right,  the  plaintiff  may  recover  one  demand  due  from  the 
defendant  individually,  and  another  due  from  him  as  surviving  part- 
ner.    1  B.  &  A.  29. 

6.  In  an  action  against  other  partners  on  a  bill  accepted  by  one  in 
the  name  of  the  firm,  the  admissions  in  his  answer  filed  to  a  bill  in 

,  {equity  against  him,  are  not  admissible  in  evidence  against  the  rest. 
If  the  plaintiff  in  such  action  be  an  indorsee,  the  defendants  must 
shew  that  the  payee  had  notice  of  tlie  resolution  of  the  rest  of  the 
firm  to  dissolve  the  partnership,  and  be  no  longer  answerable  for  any 
such  bills  ;  and  if  that  be  net  done,  it  is  not  sufficient  to  prove  that 
the  indorsee  had  notice,  for  he  is  entitled  to  avail  himself  of  any  cir* 
cumstance  which  would  operate  in  favour  oTthe  payee.     7  Price,  193. 

7.  A  creditor  is  entitled  to  sue  a  dormant  partner  of  his  debtor,  if  Relative  to  a 
unknown  to  him  to  be  so  at  the  time  of  furnishing  the  subject  matter  dormant  part« 
of  the  debt,  for  whatever  had  been  supplied  to  the  firm  daring  the  °®^* 
partnership.     It  is  not  an  answer  to  the  circumstance  on  which  the 

reason  of  the  rule  is  founded,  the  partnership  not  having  been  known 
to  the  plaintiff;  that  it  might  have  been  known  to  him  if  he  had  used 
diligence^  inasmuch  as  the  defendant,  the  partner,  not  originally 
known,  had  been  a  registered  part-owner  of  the  ship  on  account  of 
which  the  goods  had  been  supplied  at  the  time,  because  the  register  is 
not  readily  accessible,  nor  conclusive  when  found.  None  of  die  acts 
done  by  an  ostensible  partner,  which  are  usually  held  to  operate  iq 
discharge  the  others,  auch  as  S(elec(ing  one,  accepting  new  bills,  &c. 
will  operate  to  discharge  a  partner  not  known  to  the  creditor,  if  done 
during  the  time  of  the  concealmient  of  such  partner.     8  Price,  538. 

8.  The  joint-owners  of  a  vessel  engaged  in  the  whale  $shery  may 
sue  a  purchaser  for  the  price  of  whale  oil,  although  the  contract  of 
Aale  were  made  by  one  of  the  pa^-owiiers,  and  the'purchaser  did  not 
}mow  that  other  persons  had  any  interest  in  the  transaction.  4  B.  ^ 
A.  487. 

9.  A  person  depositing  money  with  bankers^  and  taking  their  ac-  In  reladon  to  a 
eountaUe  receipts,  does  not,  by  continuing  to  leave  his  mopey  in  the  disiolution  of 
bank  afler  a  dissolution  of  the  original  firm  and  the  constitution  of  P^'^°®i'*l>ip* 

a  new  one,  which  consists  of  some  of  the  members  of  the  old  bank 
and  of  ciber  persons,  discharge  the  former  partners  who  h%ye  gone 
out,  although  he  receives  interest  regularly  from  the  qew  firm,  gives 
them  no  notice,  and  continues  to  transact  business  with  tiiem  in  the 
common  course,  and  that  for  a  period  of  four  years,  and  until  they 
become  insolvent.     4  Price^  200. 

10.  Upon  the  dissolution  of  a  partqersbip,  it  was  agreed  between 
the  partners,  that  one  of  them  should  take  upon  himself  t6  discharge 
a  debt  due  to  Am  Jk^  was  informed  of  this,  and  expressly  agreed  to 
exonerate.the  otlier  partner  from  all  responsibility.  Held,  that  those 
circumstances  did  not  constitute  any  defence  to  the  latter  in  an  action 
by  A»  agaiitst  both  partners.     iB  B.  <^  A.  611. 

1 1 .  Where  one  of  three  partners,  nflcr  a  dissolution  of  partnership, 
undertook  by  deed  to  pay  a  particular- paitacrship  debt  on  two  bills 
of  exchange,  and  that  was  communicated  to  the  holder,  who  con- 
sented to  take  the  separate  iK>tes  of  the  one  partner  for  the  amount, 
strictly  reserving  Mx^  right  against  all  three,  and  retaining  possession 
of  the  original  bills:  held,  that  the  separate  notes  having  proved 
unproductive,  he  might  still  resort  to  his  remedy  against  the  other  part- 
ners, and  that  the  taking,  under  these  circumstances  the  separate 
notes,  and  even  ailerwards  renewing  them  several  times  successively, 
did  not  amount  to  satisfaction  of  the  jomt  debt.    2  B.  &  A.  210. 

Vol.  YIl.  ^8 
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PARTT.WALL. 

On  the  liability  The  assignee  of  the  lessee  of  premises  at  jufixed  rent,  which  he 
for  the  expen-  considerably  improved  and  thereby  rendered  of  greater  amiual  vahie, 
^^'  is  not  the  owner  of  the  improved  rent,  within  the  14  G.  3.  c.  78. 

2  B.  &  A.  467. 

PATENT. 


Sal^cts  ef. 


SpecificaUon* 


1.  Qttarc.  Whether  a  patent  can  be  good  if  obtained  for  a  mera 
process  to  be  carried  on  by  known  implements  or  elements,  or  ele- 
ments  acting  upon  known  substances,  inasmuch  as  the  ward  ^'maou* 
focture,"  in  21  Jac.  c.  3.  seems  rather  to  be  confined  ddier  to  somft 
new  article,  or  to  some  new  instniment,  or  part  of  an  instrument,  to 
be  used  in  making  an  article  previously  well  known  :  and  held,  HM, 
at  all  events,  no  merely  philosophical  or  abstract  principle  can  answer 
to  that  word,  or  be  the  subject  of  a  patent.     2  B.  &  A.  346, 

2.  Patent  for  "  a  new  or  improved  method  of  drying  and  prepar- 
ing malt.  "  In  the  specification  it  was  stated,  that  the  invention  con- 
sisted in  exposing  malt,  previously  made,  to  a  very  high  degcee  of 
heat ;  but  it  did  not  describe  any  new  macbine  invented  for  that  pur- 
pose, nor  the  state,  whether  moist  or  dry,  in  which  the  malt  was  ori- 
ginally to  be  taken  for  the  purpose  of  being  subjected  to  the  process* 
nor  the  utmost  degree  of  heat  which  might  be  safely  used,  ncr  the 
length  of  time  to  be  employed,  nor  the  exact  criterioa  by  wfaick  it 
might  be  known  when  the  process  was  accomplished.  Held,  that  th* 
patent  was  void,  inasmuch  as,  1st,  the  specification  was  not  sufficieol- 
ly  precise ;  and  as,  2dly,  the  patent  appeared  to  be  for  a  diffeienl 
thing  6rom  that  mentioned  in  the  specification,  field  also,  that  the 
word  malt  was  here  not  to  be  taken  in  its  usual  sense,  viz.  of  an  artt* 
cle  used  in  the  brewing,  but  only  in  the  colouring  of  beer ;  that  in  the 
patent  here,  it  was  necessary  to  have  stated  the  purpose  to  whidi  the 
prepared  malt  was  to  be  applied,  and  to  have  said,  that  it  was  obtained 
fbr  a  new  method  of  drying  and  preparing  malt  to  be  used  in  the  oo- 
louring  of  beer.     2  B.  4*  -^^  345«. 


PAYMENT. 

In  diBchargft  of      1.  Where  a  bill  of  exchange,  payable  at  the  house  of  JS^  had  heat 
d«bti.  (here  presented  for  payment,  and  dishonoured,  and  the  acoeptor 

afterwards  remitted  to  A.  a  sum  of  money  for  the  purpose  of  enaMing 
him  to  pay  the  dishonoured  bill,  and  also  another  of  leas  value  :  and 
w?.  in  answer,  stated  the  fact  of  the  b31  having  been  dishoaooiBd,  biat 
added,  that  the  money  received  should  be  carried  to  the  acceptor's 
account^  and  did  afterwards  pay  the  smaller  bfll :  Held,  that  the 
holder  of  the  original  bill  coukl  not  maintain  an  action  against  «d., 
there  being  no  privity  between  them.     3  B«  ^  A.  643. 

2.  Production  of  plaintiff  of  a  rule  obtained  by  defendant  for  pay« 
"jr*®^  '°  ^    ment  of  money  into  court,  and  the  master's  allocatur  of  a  certain  sum 

for  costs,  is  sufficient  evidence  of  the  plainttfTs  election  to  take  tfie 
sum  paid  into  court,  and  if  he  aflerwards  proceed  for  the  costs  taxed 
and  not  pttd,  he  need  not  prove  a  previous  demand  at  the  tmL 
7  Price,  674. 

3.  After  payment  of  money  into  court  by  a  defendant,  in  an  actioa 
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brought  against  him  on  the  2  ^3  Edw.  6.  by  a  farmer  of  tithes,  he 
cannot  object  to  the  plaintiff's  tiHe  to  the  tithes,  because  he  has  ad- 
mitted the  plttinti6r*i9  n^t  generally,  and  has  reduced  the  cause  to  a 
mere  question  of  the  amount  of  th«  damages.     4  Price,  5S. 

4.  Payment  of  money  into  court,  genendly  on  the  whole  a  declara- 
tion, admits  the  contract  as  stated  in  each  count,  and  a  breach  of  it, 
and  that  something  is  due  on 'each  count  thereon  ;  but  it  does  not 
admit  the  amount  of  the  breach  there  stated.     2  B.  &  A.  1 16. 

5.  The  order  made  on  motion  to  pay  money  into  court,  that  the 
defendant  shall  pay  the  costs,  is  imperative  in  that  respect  in  this 
court,  and  if  not  paid  when  taxed,  the  plaintiff  may  have  an  attach- 
ment against  the  defendant  for  non-payment,  which  process,  in  tb# 
exchequer  is  final,  and  in  the  nature  of  an  execution,  and  therefore 
not  bailable.  The  plaintiff  may,  however,  proceed  to  try  the  cause  if 
the  costs  are  not  paid,  as  is  his  only  course  ip  the  court  of  IL  B, 
6  Price,  126, 

6.  An  action  was  brought  for  two  separate  sums  of  money,  one  of 
which,  the  defendant  offered  to  pay,  with  all  costs  to  that  time  ;  the 
plaintifTs  attorney  refused  to  stay  proceedings  on  those  terms,  and 
the  defendant  paid  that  sum  into  court,  but  the  plaintiff  afterwards 
finding  that  he  could  not  support  the  action  for  the  other  part  of  his 
demand,  took  the  money  out  of  court ;  and  discontinued  the  action* 
The  court  allowed  the  defendant  his  costs  from  the  date  of  his  oflfor 
to  pay  the  sum  into  court,  and  directed  that  the  same  should  be  set 
off  against  the  plaintiff^s  costs  previously  incurred.     2  B.  &  A.  776. 

PEACE,  ARTICLES  OF. 

A  justice  of  the  peace  is  authorized  to  require  surety  of  the  peace  ^a»tioa  of 
for  a  limited  time,  according  to  his  discretion,  and  need  not  bind  the 
party  over  to  the  next  sessions  only.    2  B.  Sf^  k,  278. 

PENAL  ACTION  AND  INFORMATION, 

1.  Where  an  act  of  parliament,  in  the  enacting  clause,  creates  an  Of  the  decora- 
ofience,  and  gives  a  penalty  in  the  same  section,  there  fellows  a  pro-  tion  in. 

viso  containing  an  exemption,  which  is  not  incorporated  with  the 
enacting  clause  by  any  words ;  of  reference,  it  is  not  necess^y  for 
the  plaintiff,  in  suing  for  the  penalty,  to  negative  such  proviso  in  his 
declaration.     1  B.  6c  A,  94, 

2.  An  objection  to  a  count  in  an  information  on  the  8th  Aqne, 
c.  7.  s.  17.  charging  that  the  defendant  was  assisting  or  otherwise 
concerned  in  the  unshipping  prohibited  and  unacciistomed  goods ; 
that  it  is  a  chaige  of  two  distinct  ojQences  by  the  same  count,  and 
therefore  bad,  either  for  duplicity  or  nncerUinty ;  was  not  allowed  by 
the  court,  who  held,  that  the  words  did  not  involve  two  distinct  of- 
fences ;  that  it  was  the  established  and  ancient  practice,  ctir^  actuca* 
rtf,  so  to  charge  the  offence  in  such  informations.     4  Price,  122. 

3.  A  defendant,  who  has  been  arrested  on  a  revenue  information  Of  the  trial  in. 
iUed  against  him,  and  has  entered  into  a  recognizance  of  bail  to  ap- 
pear and  answer,  cannot  move  to  discharge  such  recognizance,  on 

the  ground  of  Uie  attorney-general  not  having  proceeded  to  trial| 
according  to  notice,  tiU  after  three  clear  terms  (exclusively)  have 
<$apsed  after  the  time  for  which  notice  of  trial  had  been  given,  po^ 
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7.  A  fanner  furnished  the  produce  of  his  land  to  the  poor  of  the 
parish,  of  which  he  was  churchwardeui  ai  a  fair  maiket  price  :  Hdd, 
that  be  was  liable  to  penalties  under  the  55  G.  dr  c.  137.  s.  6. 
8  Taunt  239. 

8.  The  statute  66  G.  3.  c.  137.  s.  6.  only  prohibits  churchwardens 
or  overseers  from  supplying  the  workhouse,  or  the  poor  of  the  parish 
generally,  and  therofore,  wtoro  an  overseer  receiving  an  order  for  the 
relief  of  J.  S,y  an  individual  pauper,  paid  J.  8,  part  in  money,  and  by 
the  consent  of  J.  S,  gave  her  the  remainder  in  goods  from  his  shop. 
Held,  that  he  was  not  liable  to  the  penalty  of  100/.  imppsed  by  the 
act     3  B.  &  A.  146. 

9.  The  term  *<  found,*'  in  the  11  and  12  W.  3.  c.  10.  s.  2.  is  as 
there  used  a  word  equivalent  in  import  to  having  been  seen  or  dis- 
covered, and  held  not  to  be  confined  to  a  finding  by  officers,  or  otiier 
persons  seeking  the  thing  for  the  purpose  of  seizure,  or  with  intent  to 
institute  proceedings  for  the  recovery  of  penalties  6r  other  hostile 
motive.  A  charge  of  the  thing  l>eing  "  found  in  the  custody  of  the 
defendant,"  in  an  information  by  the  attorney-general  on  that  statute, 
held  to  be  supported  by  proof  of  its  having  been  seen  in  his  possession, 
knowingly  and  illegally,  and  exibited  by  him  as  his  property  at  any 
time  and  under  any  circumstances.     6  Price,  383. 

10.  The  statute  66  G.  3.  c.  110.  is  general,  and  extends  to  all 
tanners,  whether  using  bark  or  sumack,  and  the  penalty  imposed  on 
the  removing  and  concealing  any  hides  or  skins  from  the  view  of  the 
officer  is  cumulative  on  the   penal^  imposed  by  the  9th  of  Anne, 

.     ell.  s.  17.     7  Price,  533. 

11.  The  21  Jac.  1.  c.  7.  provides,  that  any  alehouse-keeper  suffer- 
ing inhabitants  of  the  parish  to  tipple,  may  be  convicted  on  the  oath  o£ 
one  witness,  and  the  1  Car.  c.  4.  extends  the  same  penalty  to  the 
case  of  strangers,  but  requires  proof  by  two  witnesses.  Held,  there- 
fore, that  a  conviction  stated  to  be  on  ihe  oath  of  one  witness  against 
an  alehouse-keeper  for  permitting  persona  to  tipple  in  his  alehouse, 
was  bad,  for  not  stating  whether  those  persons  wefe  inhabitants  or 
strangers.    3  B.  4*  ^-  ^^^t 


PENALTY. 

Relative  to  the       1.  Afler  a  plea  o{non  estfactumy  and  that  the  bend  was  obtained 
|1.  8.  &  9  W.  3.  ]yy  fray<}  and  covin  where  breaches  are  not  assigned  in  the  declacar 

tion,  the  plaintiiT  may  suggest  them  under  statute  8  and  9  W.  3.  c. 
11.  in  making  up  the  issue.     6  M.  ^  S.  60. 

2.  Bond  conditioned  for  the  payment  of  a  principal  sum  in  the 
year  1820,  with  interest  in  the  meantime,  half  yearly,  an  action  hav- 
mg  been  brought  for  the  penalty  upon  a  breach  of  the  condition  in 
non-payment  of  half  a  year's  interest  on  the  29tfa  September  1817, 
the  court  refused  to  lay  the  proceedings  before  judgment  on  paymeni 
of  the  interest  due,  although  the  non-payment  of  the  mterest  was 
owing  to  a  slip.     I  B,  ($b  A.  214. 

PLEADING. 

demurrer.  ^*  ^^^'^  ^  sham  plea  was  pleaded,  calculated  to  raise  issues,  re* 

quiring  different  modes  of  trial,   the  court  sufiered  the  plaintiflTto 
sign  judgment  as  for  want  of  a  plea,  and  made  the  defendant,  or  bs 
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altomey,  pay  the  costs  oecaaiooed  by  the  plea,  and  the  costs  of  tfaa 
rule  for  correctiDg  the  proceedings.     2  B.  4*  ^  ^^'^* 

2.  Where  the  sham  plea  was  such  as  to  make  it  necessary  for  the 
plaintiff's  attorney  to  consult  counsel,  and  thereby  cause  delay  and 
expense,  the  court  suffered  the  plaintiff  to  sign  judgment,  and  made 
the  attorney  pay  the  costs.     2  B.  ^  A.  199. 

3.  Defendant  pleaded  two  pleas,  requiring  different  modes  of  trial. 
Held,  that  on  producing  an  affidavit  of  the  falseliood  of  the  pleas,  the 
plaiotiffwas  entitled  to  sign  judgment.     2  B.  &  A.  777. 

4.  RepUcation  de  injuria  to  a  plea  of  title  in  defendant  in  enaction  f^eplication  de 
of  trespass,  cannot  be  supported.  7  Price,  670.  »njaria. 

5.  It  is  not  matter  of  conclusion  to  the  country  thai  the   proceed-  ConclaBion  to 
lugs  which  have  been  had  are  not  conformable  to  or  authorized  by  the  the  country, 
usage  and  practice  of  the  court,  for  evidence  of  such  usage  is  not  ad- 
missible on  that  issue.     4  Price,  11.  . 

6.  Where  a  defendant,    under  terms  of  pleading  issuably,  &c  Issuable  plea.  - 
demurs  specially  to  such  a  replication,  because  it  traverses  all  the 

natters  of  the  plea,  wherecus  it  should  have  traversed  only  one,  upon 
Which  a  proper  issue  might  have  been  joined ;  if  the  plaintiff  treat  that 
demurrer  as  a  nullity,  and  sign  judgment,  and  execute  a  writ  of  inqui- 
ry, the  court  will  set  all  the  proceedings  aside  with  costs^  because  the 
demurrer  is  fair  and  bona  fide,  and  the  defendant  is  not  precluded  by 
ibe  terms  of  pleading  issuably.    7  Price,  670. 


POOR. 

1.  Where  a  rate  was  imposed  upon  P.  the  owner  of  the  lead-ore  in  Of  property 
.  certain  lead-mines,  in  respect  of  the  duty  lead  reserved  in  a  lease  of  ^**^^®  *^  ^^ 

said  mines,  being  one-fiflh  share  of  the  lead  to  be   smelted  from  the  ^^        ' 
ore  raised  from  said  mines :  Held,  that  this  reservation  was  in  the 
nature  of  a  rent,  and  therefore  not  rateable.     5  M.  &  S.  139. 

2.  The  lessee  of  market  tolls  in  gross  not  incident  to  the  soil,  is 
not  rateable  to  the  poor  in  respect  of  his  occupancy  thereof.  6^M.  & 
S.  221. 

"^3.  Where  a  statute  empowered  the  ptoprietors  of  a  canal  to  take 
rates  in  respect  of  vessels  navigating  the  same  and  expressly  exempt- 
ed sach  rates  from  the  payment  of  all  taxes,  rates,  ^c. ;  it  was  holden 
that  tlie  land  occupied  by  the  canal,  was  also  thereby  exempted  from 
poor's  rate.     1  B.  ^  A.  263. 

4.  Where  a  canal  was  made  under  the  S  6.  3.  which  contained  no 
clause  as  to  the  mode  of  charging  it  to  the  parochial  rates  ;  and  ano* 
ther  canal  was  made  under  the  23  G.  3.  c.  92.,  and  was  therein  di- 
rected tol^e  rated  in  a  special  manner,  and  these  two  canals  were  in- 
corporated by  the  24  G.  3.,  by  which  it  was  pronded  that  all  the 
clauses,  powers,  provisions,  restrictions,  exemptions,  ^c.  contained 
in  each  of  the  two  former  acts  should  still  remain  distinct  from  each 
other;  and  afterwards  by  58  G.  3  c.  19.,  feciting  that  it  was  expedi- 
ent to  extend  one  system  of  management  to  the  whole  canal,  it  was 
enacted,  ^^That  all  the  canals,  &c.  &c.  so  made  as  aforesaid,  under 
the  former  acts,  er  any  of  them,  should  be  deemed  part  parcel  and 
ihemberofthe  Birmngham  canal  navigations,  and  be  considered  and 
governed  by  all  the  clauses  ^c.  in  the  23  &24G.  3.  (save  and  except 
so  much  thereof,  as  related  to  exemptions  from  stamp  duties,  or  the 
quantum  of  tolls  to  be  collected)  as  if  the  same  had  been  described  « 

in  the  23  6.  3.  as  part  of  the  worics  to  be  made  and  done  under  and 
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by  virtue  of  tfiat  act :"  It  was  held,  tfiai  4is  provision  only  incor- 
porated these  canals,  ^c.  for  the  purpose  of  mMiagement,  and  Umi 
it  did  not  authorize  the  canal  originaUy  made  under  the  8  G.  3,  to  be 
rated  to  the  parochial  taxes  in  the  special  manner  pointed  out  by  tbe 

23  O.  3.  2  B.  &  A.  670.  ,.  ,.,    .   u      *  j- 

Of  the  place  in  g  j^^^  owners  of  a  coasting  vessel  are  liable  to  be  rated  m  respect 
^^i'^'lMr  of  the  profits  accruing  therefrom  in  that  parish,  where  they  them. 
rbe'rated'''  selves Veside,  and  where  the  ship  is  regbrtered  and  where  her  car- 
to  be  rated.  ^^  ^^^       ^^^.^^^^  ^^^  delivewd,  apd  her  fwiffht  paid,  and 

which  is  the  home  of  the  vessel  when  unemployed,  althojigh  at  tte 
time  of  making  the  rate,  the  ship  was  not  actually  withm  the  pansb, 
but  they  are  not  liable  to  be  rated  for  a  ship  which  was  never  locally 
within  the  parish,  although  the  profits  be  there  received  by  the  own- 
ers.  1  B.  &  A.  109. 
Relative  to  the  6.  A  canal  act  directed  that  the  company  should  be  rrted  for  id^ 
^e  lands  and  buildings  in  the  same  proporUon  as    other  ^^  «^ 

buildinffs  lying  near  the  same,  and  as  the  same  would  be   rateable  iT 

they  were  the  property  of  individuals  in  theur  natural  capacity,  and  a 
subsequent  ad  directed  that  all  rates  and  assessments  upon  tte 
personal  estate  of  the  company  should  be  assessed  m  ^^V^^^ 
proportioa  to  the  length  of  the  canal  in  such  pansh.  Held,  tiial  the 
company  were  Kable  to  be  rated  for  their  lands,  &c.  only  at  thesame 
value  as  other  adjacent  lands,  and  not  accoidmgto  the  unprofed 
value  derived  from  the  land,  being  used  for  the  purpose  of  the  canaL 

1  B  &  A.  289. 

7.  Where  a  parish  contained  within  itself  a  borough  not  co-ezteo- 
sive  with  it  and  the  mayor  of  the  borough,  on  a  return  to  a  wwdawnf 
for  allowing  a  poor-rate  made  by  the  churchwardens  and  ov^seen 
of  the  whole  parish,  stated  a  custom  which  had  existed  since  the 
43  E.  2.  of  appointing  separate  churchwardens  and  overseers,  and  of 
making  separate  rates  for  the  borough,  and  for  those  parts  of  the 
parish  which  lay  without  4he  borough  :  it  was  holden,  that  mch  cus- 
tom was  invalid,  and  the  return  was  quashed  accordingiy.     1 B.  & 

A  524. 

8.  By  a  local  act  the  management  of  the  poor  or  a  town  was  vested 
in  certain  persons  who  were  empowered  to  make  rales  and  an  appeal 
was  given  to  the  paity  aggrieved,  to  the  town  sessions  against  every 
such  rate  5  and  a  further  appeal,  if  required,  to  the  county  sessioas. 
An  appeal  against  four  rates  being  entered  at  the  Jamuary  town-MS* 
sions,  four  grounds  of  appeal  were  specified  m  the  notice ;  the  party 
being  dissatisfied,  made  a  fiirther  appeal  to  the  coun^  sessions,  and 
two  other  grounds  of  appeal  were  added ;  the  fourth  being,  that  fte 
party  was  rated  in  respect  of  his  lands,  in  a  hi^er  proportton  than 
all  the  other  inhabitants  mentioned  in  the  rate.  Held,  first,  that  one 
appeal  against  the  four  rates  was  sufficient ;  seco«idly,  that  it  was  not 
necessary  to  give  notice  of  appeal  to  all  the  inhabitants  named  in  the 
rate ;  and,  thirdly,  that  the  appellant  must,  at  the  county  sessioi:^,  be 
confined  to  the  original  grounds  of  appeal  at  the  town  sessions^ 

1  B.  4-  A.  640. 

9.  The  expenses  of  a  constable  in  prosecuting  an  assaull,  com* 
roitted  on  him  in  the  execution  of  his  duty  cannot  be  paid  by  the  over- 
seer out  of  the  poor's  rate,  and  are  not  within  the  18  G.  3.  c.  19.  s.  4. 
Held  also,  that  where  the  appeal  is  against  the  overseer*s  sccoibjI^ 
by  individuals  paying  rates  within  the  parish,  the  certiorari  is  not 
taken  away  by  50  G.  3.  c.  49. :  Uiat  act  only  applying  to  appeids  fcf 

*  the  overseers  against  the  disallowance  of  any  items  in  theur 

by  the  magistrates.    2  B.  ^  A.  522. 
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10.  Where  a  river  natrigation  extended  through  sovemi  parishefl^ 
and  certain  tonnage  dues  became  payable  in  respect  of  goods  carried 
aloDg  the  line  of  navigation,  and  landed  at  a  wharf  locally  situate 
within  the  parish  of  B,  Held,  that  a  rate  on  the  proprietor  of  those 
dues  for  their  whole  amount  in  the  parish  of  B,  stated  to  be  for  river 
tonnage,  could  not  be  considered  as  a  rate  upon  that  part  of  the  river 
locally  situate  within  the  parish  of  ^.,  but  as  a  rate  upon  the  parts  of 
the  river  situate  as  well  within  as  without  the  parish,  and  that  it 
could  not,  therefore,  be  supported.  Held  also,  that  the  41  G.  3...c« 
23.  s.  1.  does,  not  give  the  court  of  K.  B.  the  power  of  amending  a 
poor  rate.     3  B.  ^  A.  112« 

11.  An  order  of  removal  made  upon  a  Complaint,  that  M»  S.  the  Relative  to  tUk 
wife  of  fV.  S.  wBo  is  absent  from  her,  is  come  to  inhabit,  &c.  and  is'  removal  of* 
now  with  child,  which  is  likely  to  be  bom  a  bastard,  adjudging  the 

said  M.  S^  to  be  actually  chargeable  :  was  held  sufficient  in  Tbrm, 
although  the  complaint  did  not  state  that  the  pauper  was  actually- 
chargeable.     5  M.  &  S«  299. 

12.  The  pauper  beiog  a  settled  inhabitant  of  JS,  subsequently  ac-* 
quired  a  settlement  in  the  township  of  B-.  :  the  latter  township  afler^ 
wards  ceased  to  exists  as  a  place  capable  of  maintaining  its  own  poor« 
Ueldy  notwithstanding,  that  the  previous  settlement  in  A.  having 
been  extinguished,  tfand  pauper  could  not  be  removed  thither  from  a 
third  town  as  to  the  place  of  his  last  legal  settlement.  2  B.  &  A« 
162.  Qua$r«,  i^ether  in  such  a  case  a  removal  to  the  parish^  of 
which  the  township  of  ^.  formed  a  part,  would  not  be  good.     ibid. 

13.  A  child  eight  years  old,  bora  in  England,  but  both  whose  pa* 
rents  were  Irish,  and  without  any  settlement  in  England,  and  whose 
mother,  afler  the  death  of  her  first  husband,  had  miUrted  a  settled  in* 
habitant  of  ttie  parish  of  w9«,  is  removeable  if  chaigeable  to  the  place 
of  his  birth,  and  is  not  within  the  59  G.  3.  c.  12.  s.  33.  3  B.  &  A.  410. 

14.  The  power  given  to  magistrates  under  35  G.  3.  c.  101.  s.  2.  of 
ordering  the  chaiges  incurred  during  the  suspension  of  an  order  of 
removal,  to  be  paid  by  the  parish  to  which  the  order  is  made,  is  con- 
fined to  two  cases  only,  viz.  the  death  or  removal  of  the  pauper  :  and 
therefore,  where  a  pauper,  during  the  suspension  of  an  order  of  re- 
moval became  irremoveable,  in  consequence  ef  an  estate  descending 
to  him :  held,  that  such  a  case  was  not  within  the  act,  and  that  the 
pauper  not  having  been  removed,  no  order  for  the  payment  of  any 
chaiges  incurred  during  the  suspension  of  the  original  order  of  re* 
moval  could  be  made.     4  B.  &  A.  235. 

15.  By  statute  59  G.  3.  c.  12.  s.  33.,  the  wife,  and  eight  uneman- 
cipated  children  of  a  Scotchman,  who  has  not  acquired  any  settlement 
in  England f  must,  if  chargeable,  be  sent  by  a  pass  along  with  the  hua*> 
band  to  Scotland,  and  cannot  be  removed  to  the  maiden  settlement 
of  the  wife.     4  8.  &  A.  49S. 

16.  Where  a  pauper  legally  settled  in  the  parish  of  j9<,  having  met  Irremovabl^s 
with  a  severe  accident  in  the  parish  oCB.  was  carried  into  an  adjacent  P^rioDt. 
parish  to  be  cured,   and  remained   there  for  a  long  period  of  time  : 

heldy  that  he  was  to  be  considered  as  casual  poor  in  the  parish  of  C, 
and  was  irremovable  ;  and  that  an  order  of  removal  to  A,,  suspended 
under  the  powers  of  35  G.  3.  c.  101. ;  and  a  i^bsequent  order  on 
the  overseers  of  wf .,  to  pay  the  intermediate  cliaiges  incutred  by  the 
parish  of  C,  were  invalid.     4  B.  ^  A.  660, 

17.  The  35  G.  3.  c.  101.  did  not  repeal  33  G.  3.  c.  54.;  tind  ther^  Certificatcitb 
fore,  where  an  unemancipated  daughter  was  delivered  of  a  bastard 

child,  in  the  township  of  X  during  her  father's  residence  there,  under 
a  certificate,  acknowledging  him  to  be  a  meiQbexof  afiiendly  society 
Voj.  VIF.  99 
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MtaUiflbed  oodter  33  6.  3.  c.  54.  Held,  thid  such  ceitiBcalaexteaded 
not  only  to  him,  but  to  ^  the  raembeiB  of  hiBfamilj:  dso,thailhi 
dangbter,  therefore,  was  at  the  time  of  her  delivery,  residiiig  in  die 
township  oader  the  authoritj  of  33  6.  3.  c  54.,  and  thai  bj  s.  35.  of 
that  act,  the  settlement  of  the  child  followed  that  of  the  mother. 

2  B.  4-  A.  149. 

18.  The  statutes  of  8  &9W.  3.  c.  11.  and  13and  14  G.  2.  c.  12.  s.  L 
are  in parinuUeriOyWoA  mu8treGeiveasimilarc<Mistinction;  and, there- 
fore, where  a  panper  in  addition  to  hoose  and  land,  had  **  agisted"  three 
cows,  in  the  fields  of  his  landlord,  for  two  or  three  months,  but  no 
positive  contract  for  such  agistment  was  proved,  it  was  held,  that 
the  sessions  might  properly  infer  that  this  was  '^taking  a  lease  of  a 
tenement''  within  the  9  and  10  W.  3.  c.  11.  so  as  to  disdiafge  a  cer- 
tificate, although  the  vahie  of  the  agistment  if  computed  only  fix  ^bA 
time  c^  the  actoal  occv^mtien,  was  not  sufficient,  if  added  to  dtehotoe 
and  land,  to  make  up  the  value  of  10^.    3  B.  ^  A.  171. 

19.  Where  by  charter,  the  magistrates  of  a  borough,  wluch  was  a 
county  of  itself,  held  ody  general  sessions  twice  a  year,  and  not 
quarter  sessions ;  hek!,  that  an  appeal  against  an  ord^  of  removal, 
might  be  made  to  die  next  general  sessions  of  the  peace  for  such 
borou^.    4B&A.291. 

20.  Where  an  orderof  removal  was  served  on  the  appellant  parish 
on  Saturday y  and  the  sessions  were  holden  on  the  following  TVesday, 
and  the  appeUant  parish  was  thirty-seven  miles  firom  the  pbce  whm 
the  sessions  were  holden,  but  there  was  no  appeal  to  thoee  sessions, 
and  the  justices  refiised  to  receive  the  appeal  at  the  next  sessions, 
the  court  granted  a  numdamui,     1  B.  &  A.  210. 

21.  The  two  districts  of  which  a  parish  consisted,  had,  firom  the 
43  £liz.  down  to  13  and  14  C.  2.  maintained  their  poorjointly :  and 
at  the  time  of  the  passing  of  the  latter  act,  agreed  to  separate  in  die 
maintenance  of  their  poor ;  and  that  separate  overseers  should  be  ap- 
pointed, upon  condition,  that  the  rateable  property  in  the  pariah, 
whether  situated  in  the  one  or  the  other  district,  should  be  rated 
where  the  occupiers  resided ;  in  consequence  of  that  agreement 
they  had  ever  since  uniformly  maintained  their  own  poor,  separate, 
and  had  separate  overseers,  constables,  &c.  Held,  that  this  clearij 
showed  that  the  parish,  at  the  time  of  the  agreement,  could  not  leap 
the  full  benefit  of  the  statute  of  Eliz.,  and  that  therefore  the  se/iara- 

•  tion  <^the  two  districts  was  valid,  and  that  an  appointment  of  over- 
seers for  the  whole  parish  was  now  bad.  2  B.  &  A.  157.  Held  alno^ 
that  the  agreement  consisted  of  two  distinct  parts,  and  that  the  in- 
validity of  the  latter  part,  as  to  rating  property  not  situate  vrithin  the 
district  rated,  did  not  afibct  the  question  on  the  former  part.  Ibid. 

22.  A  select  vestry  for  the  management  of  the  parish  afliurs  exiil* 
ing  by  ancient  custom,  cannot  elect  another  select  vestry,  for  the 
nagement  of  the  poor  within  the  59  6.  3.  c.  12.     4  B.  ^  A.  507. 

23.  Two  divisions  within  a  parish,  had  separate  overseers,  audi 
parate  rates,  and  managed  their  poor  separately,  but  at  the  end  of 
every  year,  in  making  up  their  accounts,  the  overseers  of  the  one 
(if  they  had  money  in  hand)  paid  the  balance  over  to  the  overseers  of 
the  other.  Held,  that  this  was  in  effect,  one  joint  parochial  acGouat, 
and  that  all  the  overseers  were  to  be  considered  as  joint  overseers  of 
the  parish  at  large.  Held  also,  that  where  a  payment  has  been  made 
by  a  party,  at  the  sole  request  of  one  overseer,  and  without  the  knowl- 
edge of  the  others,  and  no  demand  ia  made  upon  diem,  tiD  after 
they  are  out  of  office,  it  is  a  question  proper  for  the  jury  to  say« 
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wfaidther  under  diese  special  circaroetaoces,  the  partj  ought  not  to  bo 
eonsidered  as  having  relied  upon  the  sole  respoosibility  of  the  over- 
seer,  at  whoso  request  the  payment  was  made.    3  B.  &  A.  89. 

24.  Where  a  pauper  iresiding  iu  the  parish  of  d.,  received  during 
ilhiessy  weekly  allowance  from  the  parish  of  B,^  where  he  was  set- 
tled :  Held,  that  an  apothecary,  who  had  attended  the  pauper,  may 
maintain  an  action  for  the  amount  of  his  bill|  against  the  overseer  of 
B.f  who  expressly  promised  to  pay  tl^e  same.     1  B.  &  A.  104. 

POST-HORSE  ACT. 

1.  Where  an  innkeeper  refides  ^  his  inn,  in  the  district  tJ.yand  jv  ..        . 
his  stables  are  in  the  district  jB.,  his  residence  is  the  criterion  by  ^-^'^*  ^  ^^ 
which  to  ascertain  the  district,  where  he  is  to  take  out  his  license 

and  to  iaccount  for  the  post-horse  duties,  under  27  G.d.  o.  26.  s.  13. 
3  B.  &  A.  387. 

2.  4  coach  and  horses  were  hf^  at  PoriatUf  to  take  a  party  to  Conttractioaof* 
the  theatre  at  PmrUmouth^  and  to  bring  back,  and  a  specific  sum  was 

charged.  Held,  that  this  was  a  letting  to  hire  o£  borses  by  the 
stage,  to  be  used  in  travelling,  and  liable  to  a  duty  of  one-fourth  of 
the  amount  charged  under  £k  Q .  3.  c.  98.  s.  8.  So  where  a  chaise 
and  horses  were  hired  to  take  a  party  put  to  dinner,  and  to  brizig 
back  mourning  coaches,  hired  to  take  up  at  a  distant  place,  and  to 
carry  thence  persons  to  the  place  of  interment,  for  which  a  specific 
sum  is  chai^^ed,  are  liable  to  the  same  duty,  and  such  coaches  are 
not  exempted  by  reason  of  carrying  a  corpse  if  living  persops  go  along 
with  it  in  the  earriage.     IB.  4*  A.  16Cf. 


POWER. 

1.  A  power  of  sale  is  reserved  to  three  trustees,  and  their  heirs ;  ^^  powen  la 
one  of  the  trustees  dies,  and  the  two  surviving  trustees  execute  the  S^^*^* 
power.  Held,  that  the -power  was  not  well  executed,  although  the 

deed  expressly  provided  that  the  money  arising  firom  tfibe  sale,  should 
be  entrusted  to  the  trustees  for  the  time  being  ;  and  although  it  al- 
so reserved  a  power,  in  case  of  death*  &c.  to  appoint  new  trustees. 
IB*  4*  -^*  60S. 

2.  Lease  by  tenant  for  Ufe  Under  a  deed  of  settlemeut  on  mar-  Of  leaiisg 
riage,  giving  him  a  power  to  demise  the  lands,   ^,  for  lives,  or  powers, 
years  determinable  on  lives  upon  certain  conditions,  one  of  which 

was  in  these  words,  '^  an^  so.  as  there  be  contained  in  every  .such 
lease  a  power  of  re-entry  for  nonrpayment  of  the  rent  thereby  to  be 
reserved  :  -immediately  after,  the  covenant  by  the  lessees  for  pay-  , 
ment  ofthe  rent  was  inserted  in  the  following  proviso,  <'  providedi 
always  that  if  it  shall  happen,  (^c.)  that  the  said  yearly  rent,  (duties, 
&c.)  hereby  reserved^  or  any  part  thereof,  shall  be  behind,  unpaid,  qx 
undone,  in  part  or  in  tdl,  by  the  space  of  fiileen  da^s  next,  over  or 
after  any  or  either  of  the  days  or  times  whereat  or  whereupon  the 
same  ought  to  be  paid,  done,  or  performed  as  aforesaid ;  and  no 
sufficient  distress  or  distresses  can,  or  may,  be  had  and  taken  upon 
Uie  said  premises,  whereby  the  same  and  all  arrearages  thereof  (if 
any  be)  may  be  fully  raised,  levied,  and  paid,  (^0  it  may  and  shall 
he  lawftil  to  and  for  (the  tenant  for  Ufe),  his  heirs  and  assigns,  and 
the  person  ^i^d  persons  ^o  whom  the  jfrcehold  or  inheritance  of  th^ 
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^remises  shall,  as  afowsaid,  belong,  bto  and  upooflie  said  prenmrn 
bereby  demised,  (<J^0  wholly  to  re-enter,  ^-c."  Held,  in  anoctioa 
of  ejectment  by  the  reversioner  against  the  lessees,  to  be  vdid,  on 
the  ground  that  the  above  proviso  contained  in  tiie  lease  for  re-entry, 
was  conformable  with  the  power  to  demise  contained  in  the  deed  of 
settlement,  and  satisfied  the  particular  condition  in  question,  on 
which  it  was  to  be  exercised,  and  that  the  lease  was  therefore  a 
good  execution  of  the  power  to  demise,  which  was  held  to  be  ge- 
neral, and  such  as  authorised  the  lessor  to  annex  the  fair  and  6oi»a 
fide  exercise  of  a  due  discretion  reasonable  and  legal  qualifications 
to  the  power  of  re-entry  for  nonpayment  of  the  rent  reserved,  and 
did  not  require  the  tenant  for  life  to  exact  an  abselute  unqualified 
right  to  have  an  immediate  power  to  re-enter  on  the  expiration  ot 
the  day  on  which  the  rent  reserved  should  be  made  payable.  Beth 
of  the  above  qualifications  are  legal  and  reasonable,  and  may  be 
annexed  to  a  power  of  re-entry  for  non-payment  of  rent  required  by 
an  indefinite  leasing  power  io  b^  contained  in  leases  to  be  made  un- 
der it,  to  temper  the  rigor  of  such  a  rights  where  the  requisition  m 
such  leasing  power  is  general  in  its  terms,  or  does  not  ex|wess1y 
prohibit  their  introduction  without  being  ^  departure  from  the  exi- 
gency of  the  power.     7  Price,  281. 

8.  Devisee  for  tife,  with  a  power  enabling  her,  in  consideration  of 
marriage,  to  revoke  the  uses  limited  to  her,  and  to  appoint  to  such 
uses,  and  with  such  powers  and  provisoes,  and  in  such  maimer  as 
was  by  her  afterwards  done,  .by  a  deed  of  settlement,  in  coDsideia- 
tion  of  marriage,  revoked  the  uses,  and  appointed  the  lands  to  hoid 
to  the  use,  after  the  marriage,  of  her  husband  for  life,  sons  waste, 
^d  after  his  decease,  to  the  use  of  borself  for  life,  aans  waste,  wiik 
remainder  to  divers  other  uses  for  the  benefit  of  the  issue  of  the 
appointor  ;  remainder  as  she  should  by  will  appoint,  with  remaiader 
to  the  use  of  herself  in  fee.     The  settlement  contained  a  power  for 
the  husband  and  wife  from  time  to  time,  when  in  possession  of  the 
premises  so  limited  to  them  for  their  lives,  by  indenture   to  demise 
such  premises  as  then  were  leased  for  lives,  or  for  years  determiiia- 
ble  on  lives,  to  any  persons  in  possession  or  reversion  for  one,  two, 
or  three  lives,  so  as  there  wei'e  not  thereon  any  greater  estate  or  inle- 
Ipest  subsisting  at  any  one  time,  than  what  would  be  determipafala 
en  the  dropping  of  three  hves,  and  so  as  there  were  reserred  the 
ancient  and  accustomed  yearly  rents,  duties,  and  services,  or  in(m» 
pr^  great  or.  beaefioii^l  rents,  duties,  and  services,   or  more,  or  a 
just  pt^oportien  of  such  ancient,  or  the  then  reserved  rents,  &e. 
(except  heriots  which  might  be  varied  at  will ;)  and  so  as  there  weie 
fsontained  io  every  such  lease  a  power  of  re-entry  for  noa-paymeot 
.  of  the  rent  thereby  to  be  reserved  ;  and,  also,  by  indentwe  to 
mise  any  of  the  premises  for  any  term  absolute,   not  ex( 
twenty-one  3^ars,  in  possession,  and  not  in  reversion,  se  as  diey 
were  reeeryed  so  much,  or  as  great  and  beneficial,  yearly  and  ocber 
rent  and  rents,  and  other  services  propoitionably,   as  dieo  wen 
dierefore  paid  and  yielded,  or  the  best  and  a^ost  improved  ytmly 
rent  and  rents  that  could  be  reasonably  had  or  obtained  for  iSb»  same, 
without  taking  any  fine,  and  so  in  every  such  lease  there  were  eon- 
tained  a  clause  of  re-ei^try  in  case  the  rents  reserved  worn  uopaid 
by  the  space  of  twenty-eight  days,  and  also,  by  indenture  to  de- 
mise any  of  the  premises  wherein  or  whereupon  any  mine  or  manes 
should  be  open,  or  any  perspn  shoutd  be  willing  to  open  every  sach 
piine  for  any  term  not  exceeding  thirty-one  years  in  possessioay  se 
§|l  ypon  every  such  lo^e  th^re.  >'ere  Reserved  such  share  pf  the  pre« 


doee,  or  yeariy  fent,  as  could  reas^onaUy  be  obtained  witfaeol  taking 
any  fine^  and  so  aa  the  leasees  were  not,  by  any  express  clause,  freed 
from  impeachment  of  waste  other  tluui  in  the  necessary  and  rea- 
sonable working  thereof^  and  so  as  there  were  inserted  such  proper 
and  usual  covenants  for  the  effectually  winning  and  working  the 
mines,  and  smelting  the  ore,  and  doing  other  acts,- as  were  usually 
inserted  in  leases  of  the  like  nature.  The  lands  in  the  declaration 
mentioned  had  been,  and  were  leased,  and  were  under  and  subject 
to  a  lease  for  a  term  of  years  determinable  on  lives.  The  husband, 
after  the  marriage,  by  indenture,  in  consideration  of  the  former 
lease,  and  of  105i.,.and  of  the  yearly  rents,  duties,  pa3rments,  ser- 
vices, articles,  covenants,  provisoes,  and  agrsements  therein  afler 
specified  and  reserved  on  the  part  of  the  lessees,  demised  the 
lands  in  question  for  ninety-*nine  years,  if  three  or  either  of  them 
should  so  long  live,  paying  the  yearly  rent  of  21.  by  equal  portions 
at  Michaelmas  and  Lady  Da^,  with  a  couple  of  iat  capons,  or  la<  6d. 
in  lieu  thereof,  at  the  election  of  the  lessor,  and,  also,  an  heriot  of 
the  best  beast,  or  40s«  in  lieu  thereof^  upon  the  death  of  every  tenant 
dying  in  possession,  and  the  like  upon  every  assignment,  sale,  for- 
feiture, or  aUenation,  and  also  the  lessees  yielding  and  doing  con* 
stant  suit  of  mill,  paying  such  toll  and  multure  as  others  grinding 
their  com  should  pay.  The  lease  contained  a  covenant  by  the 
lessees,  to  pay  the  yearly  rent  of  2/.,  -and  the  duties,  heriots,  suits, 
services,  anct  other  reservations  at  the  time,  and  in  the  manner 
limited  and  appointed  for  payment  and  perfbrmance  of  the  same,  or 
else  the  several  sums  reserved  in  lieu  thereof,  with  a  proviso  that  if 
at  any  time  the  rent  of  2/.  and  every  or  any  of  the  duties,  services, 
reservations,  and  payments  thereby  reserved,  or  any  part,  should  be 
unpaid  or  undone  by  fifteen  days  nest,  over -or  afkerany  of  the  times 
whereat  or  whereupon  the  same  ought  to  be  paid,  done,  or  per- 
formed, and  no  .  sufficient  distress  or  distresses  could  or  might  be 
taken  upon  the  premises,  or  if  the  lessees  should  leave  the  premises 
in  decay  six  months  aAer  view  had,  and  notice  given,  or  should 
commit  any  wilful  waste,  or  grind  their  com  at  any  other  mill  (the 
lessor's  mill  being  in  repair)  or  if  the  lessees  should  assign  without 
license,  or  if  any  default  should  be  by  the  lessees  made  in  the  pay- 
ment or  performance  of  all  or  any  of  the  reservations,  covenants, 
and  agreements  therein  before  on  their  parts  contained,  then  the 
lessor,  and  the  person  to  whom  the  freehold  of  the  premises  should 
belong,  might  re-enter.  Upon  the  trial  of  an  ejectment,  evidence  was 
received  that  the  usual  and  ^customed  form  of  leases  of  the  estate 
contained  in  the  marriage  settlement  for  lives,  or  years  determinable 
on  lives,  as  well  prior,  as  subsequent  to  that  settlement,  was 
Tvith  a  conditional  proviso  of  re-entry  similar  to  that  in  this  indenture* 
Held,  by  four  judges  against  three,  that  the  clause  of  re-entry  in  the 
lease  did  not  pursue  the  form  required  by  the  leasing  power.  Held, 
by  three  judges,  that  the  evidence  of  the  former  leases  was  well  re« 
oeived.     1  B.  &  B.  97. 

4.  If  a  power  to  demise  refbr  to  *^  such  ancient  and  accustomed, 
or  as  great  and  beneficial  rents,  duties,  and  services  as  had  formerly 
been  reserved,'*  ^c,  or  if  from  its  general  tenor  it  may  be  collected 
that  the  creator  of  the  power  intended  that  the  maker  of  the  leases  ' 
should  have  regard  to  the  state  of  the  property  during  former  occu- 
pations ;  the  form  and  covenants  of  such  previous  leases  may  be 
taken  as  a  guide  by  the  lessor  in  framing  new  leases,  and  the  con- 
tents of  the  former  may  be  received  in  evidence  on  a  question,  as  to 
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whether  the  power  were  well  WKecirted  aAectiag  the  validky  of  Mdi 
new  leases,  to  show  that  they  were  framed  in  "the  «nie  tenns  as 
those  of  the  old  leases.     7  Price,  281. 

5.  Under  a  power  to  tenant  for  life,  to  lease  for  ninety-nine  years 
detenAinaMe  one,  two,  or  three  Hres,  a  lease  for  ninety-nine  years, 
if  E.  H.  should  so  long  live,  to  cooimence  fiom  the  dealh  of  J.  8. 
and  M.  R.  (two  lives  on  which  a  subsisting  lease  for  years  was  <te* 
terminable,  was  held  ill.     5  M.  &  S.  40. 

6.  Where  by  a  settlement  in  conteo4>lfttion  of  marriage,  Ae  es- 
tates  were  given  to  trustees  for  the  use  of  such  of  Ae  duldren, 
child,  and  issue  of  tiie  body  of  the  settlor  by  his  intended  wife,  and 
in  such  shares,  &c.  as  he  and  his  wife,  or  tl^e  survivw  <rf  them 
should  by  deed  or  will  appoint :  held,  that  ^  appointment  of  the 
whole  estate  to  one  of  the  children  by  the  widow,  was  l^d,  and 
that  the  words  "  such  shares,  &c.*?  did  not  import  that  it  was  neces- 
sarily to  be  divided,  and  some  part  appointed  to  each  child.  2  B. 
&  A.  122, 

7.  M,  P.  devised  all  her  lands,  &c.  in  Westley,  m  the  cotmty  of 
5.,  to  w3.  and  his  issue,  and  in  deftiult  of  issue  to  such  uses  as  ^. 
might,  by  his  will  appoint.  A.,  by  a  wDl  made  in  the  lifetime  of 
M.  P.,  devises  all  his  lands  in  the  parish  of  fVarihen  and  elsewhere, 
in  the  county  of  S.,  after  several  estates  for  life,  and  in  tail  to  his 
own  right  heirs  in  fee,  and  afterwards  by  a  codicil,  made  after  die 
death  of  M.  P.  revokes  the  devise  of  the  reversion  to  his  hear  (in  all 
other  respects  expressly  confirming  the  will)  and  then  devises  th^ 
reversion  in  fee  of  all  his  said  lands  in  the  parishes  of  Wor^em^ 
WesiburyyKnd  Cherbury,  in  the  county  of  S.,  to  h,  A.  had  no  oAef 
land  in  fVestbury  except  what  he  took  under  the  will  of  M,  P. 
Held,  however,  that  the  power  of  appointment  was  not  weO  eie- 
(5Uted  by  the  codicil.     2  B.  4-  A.  291. 

S.  A.,  by  his  will,  bequeathed  to  R.  5.  and  it.  Zc  i?.  a  torn  of 
money  upon  trust,  and  to  M.  S,  R,  S»  and  G.  A.  D.  certain  personl 
property  upon  trust,  and  then  devised  his  real  property  to  R,  8*  and 
6.  A.  !>.,  also  upon  trust,  and  then  dvected  that'  if  eidier  of  his 
said  trustees,  the  said  B.  S,  and  R.  L^  it.  so  fer  as  implied  to  tfie 
trusts  reposed  in  them  respectively,  or  the  said  Jlf.  5.  a.  8.  and  G. 
A*  D,  so  far  as  applied  to  the  trusts  reposed  in  them  respeetiveiy»  as 
aibresaid,  should  decline  to  act,  ^c.  it  shoi^Id  be  lawfel  fyr  the 
survivor  of ,  the  trt^stees  so  acting  in  the  trusts  wherein  sachvacancj 
•  should  happen,  or  the  executors  or  administrators  of  Uie  last  sarriv- 
ing  trustees,  to  appoint  other  trustees.  Held,  first  that  this  power 
only  extended  to  the  two  first  classes  of  tnistees,  and  not  to  the 
trustees  of  the  real  estate.  Held,  secondly,  that  it  was  not  well  ex- 
ecuted by'  the  two  trustees,  both  of  whom  had  wholly  declined  le 
act  in  the  trust.    2  B.  &  A.  405.- 


Declaration. 


PRACTICE. 

1.  A  writ  was  served  at  eight  o'clock  in  the  evening  of  the  daj  «• 
whidi  it  was  returnable ;  and  notice,  dated  the  sameday,  of«d»» 
daration  t>eing  filed  conditionally  on  that  day,  was  given  on  ^  fet 
lowing  meming.  Held,  that  th^ve  was  no  irregularity.  8 
127. 

2.  A  defendant  setding  a  matter  in  dispute  with  the 
the  absence  of  the  plaintiff's  solicitor,  after  having  been  served 
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process  ib  the  following  manner  (not  admitting  any  thing  to  be  due 
OD  accoant  of  the  action)  by  introducing  a  memorandum  into  a  re* 
'  ceipt  given  by  the  plaintiff  to  defendant  on  another  account,  that  no 
further  proceedings  were  to  be  had  in  the  aetion,  does  not  bind  the 
plaintifT's  attorney :  but  in  the  present  case,  the  plaintiflPs  attorney^ 
on  showing  cause  against  the  motion  made  for  refunding  the  costs 
which  had  been  levied  by  execution,  swore,  that  defendant  admitted 
knowledge  of  notice  of  declaration  before    signing  interlocutory 
judgment,  and  the  defendant  had  told  him  that  he  had  paid  plaintiff 
the  debt,  but  did  not  show  him  the  memorandum ;  that  he  then  in** 
formed  the  defendant,  that,  unless  the  costs  were  paid,  he*  should 
proceed  in  the  action,  and  that  he  had,  therefore,  on  executing  the     ^ 
writ  of  inquiry,'  taken  nominal  damages  only.     6  Price,  15. 

3.  Service  of  notice  of  declaration  to  found  an  ioterlocfutory 
judgment,  and  authorize  a  writ  of  inquiry,  is  good,  by  affixing  it  on 
the  door  of  the  dwelliag-house  where  defendant  last  lived,  if  the 
pkintifforhis  attorney  do  not  know  the  place  of  his  removal,  and 
knowledge  can  bo  brought  home  to  him  f  and  in  case  of  irregular 
service,  the  defendant  should  move  the  court  before  the  execution 
of  the  writ  of  inquiry.     6  Price,  15.      ' 

4,  Defendant  not  entitled  to  an  imparlance  where  he  has  by  his  Imparlance* 
own  act  prevented  plaintiff  from  declaring  within  the  term.     2  B.  & 

A.  390, 

6.  A  declaration  was  delivered  on  the  assign  day  of  Hilary  Term,  ^1*^- 
and  an  imparlance  to  Easter  Term  was  obtained  by  the  defendant. 
In  that  term  a  rule  to  plead  was  given,  but  no  demand  of  plea  was 
made ;  the  Plaintiff  having  in  Trinity  Term  signed  judgment  as  for 
wafit  of  a  plea«  Held,  that  the  judgment  was  irregularly  signed, 
that  all  the  proceedings  thereon  must  be  set  aside,  and  all  further 
proceedings  be  stayed.     8  Taunt.  33. 

6.  After  delivery  of  an  amended  declaration  n  demand  of  a  plea 
is  not  necessary  to  edtide  a  party  to  sign  judgment.     3  B.  &c  A.  137. 

7.  A  plea  of  cam  penUt  ad  diem  on  debt  on  bail  bond  must  be 
delivered.     2  B.  &  A.  392. 

8.  A  general  plea  of  bankruptcy  must  be  delivered^  and  not  filed. 
2  B.  &  A.  392. 

9.  Where  a  plaintifl^  aAer  being  told  it  was  not  usual  to  obtain  Postea. 
ibepostea^  or  to  tax  costs,  till  the  evening  of  the  fourth  day  of  term, 
obtained  the  postea  before  four  o'clock  on  that  day,  under  a  promise 

not  to  tax  costs,  and  on  pretence  of  wishing  to  emct  the  stamping  ; 
but,  instead  of  doing  that,  signed  judgment,  and  issued  execution, 
the  court  set  aside  the  judgment  and  execution,  allowing  the  defen- 
dant all  his  costs  occasion^  by  such  proceeding.  The  court  notified, 
that  for  the  future,  the  postea  shall  not  be  delivered  till  the  morn- 
ing of  the  Mh  day  of  term.     1  B.  &  B.  298. 

10.  The  court  ¥dll  not  allow  more  than  two  motions  to  be  made  Motions. 
successively  by  the  same  counsel  till  they  have  gone  through  the 

rest  of  the  bar.     4  Price,  345. 

11.  Matters  of  fact  not  appearing  on  the  record  cannot  be  called 
ia  aid  in  opposition  to  a  motion  in  arrest  of  judgmetit  on  objections  - 
apparent  on  the  face  of  the  record.     6  Price,  447. 

« 

PRINCIPAL  AND  AGENT. 

1.  Where  a  return  cargo  belonging  to  the  plaintiff  had  been  con-  Relatioa  of. 
signed  by  the  defendant  to  B,  and  IV.y  to  be  held  at  the  orders  of 
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defeiidaDt,  who  had  a  lien  on  it,  and  such  cargo  had  heen  sold  by 
B,  and  fV.  and  the  lien  satisfied;  held,  that  the  plaintiff  could  not 
consider  B.  and  IV.  aa  defendant's  agents,  so  as  to  entitle  him  to 
maintain  money  had  and  received  against  the  defendant  for  the  ba- 
lance remaining  in  the  hands  of  B.  and  fV»     4  B.  4"  -A*  ^M- 
Rlfrhts  of  agent      2.  ^.  a  foreign  merchant  employs  B.  to  purchase  goods  on  com- 
ag&iost  priDci-    missioD ;  the  vendors  (with  the  knowledge  that  the  purchases  were 
^'  made  on  account  of  •A.j  make  out  the  invoices  to   ^.,  and  take  in 

payment  his  acceptances  payable  at  six  months.  Held,  first,  that 
there  was  no  contract  of  sale  as  between  Jl.  and  B,  and,  second,  if 
any  such  contract  existed,  that  J9.  could  maintain  no  action  agahist 
Ji.  before  six  months  expired.     IB.  6lA,  14. 

3.  An  agent  cannot  dispute  the  title  of  his  principal,  and  ibeio- 
fore  where  n  ship  originally  belonged  to  one  of  two  partners  and  had 
been  conveyed  to  B.  for  securing  a  debt,  and  B,  became  the  sole  re- 
gistered owner  of  the  ship,  and  afterwards  as  agent  for  both  paitnen 
insured  the  ship  and  freight,  and  charged  them  with  the  premiuoiSj 
&c.,  and  on  a  loss  happening  received  the  money  from  the  undw- 
writers.  Held,  that  he  was  accountable  to  the  assignees  of  the  sur- 
viving partner  for  the  surplus,  afler  payment  of  his  own  debt,  and  not 
to  the  executors  of  the  deceased  partner  to  whom  the  ship  mginaDy 
belonged.  2  B.  &  A.  310. 
AgenOs  liablli-  4^  ^,  having  a  commission  from  B^  to  ship  tobacco,  employed  C* 
nrindpaK  ^  ^  broker,  and  directed  him  to  buy  Porio  Rico  tobacco  o£  the 

best  quality.     C.  bought  tobacco  and  shipped  it  to  H.,  and  deUveced 

his  bought  note  to  «^.,  in  which  the  tobacco  was  described  as  Pori9 

Rico  tobacco  only.  B.  finding  the  tobacco  to  be  very  bad,  rsfioaed  to 

accept  it,  and  brought  an  action  against  ^.  and  recovered.     Hel4 

that  an  action  lay  by  A.  against  C,  and  that  jS.'s  acceptance  of  the 

bought  note  was  not  a  waiver  of  his  directions  as  to  quality,  and  thai 

the  proper  measure  of  damages  was  not  the  mere  difi^renoe  between 

the  two  kinds  of  tobacco,  but  the  amount  of  the  damages  and  coals 

recovered  in  the  action  by  B,  against  A*     8  Taunt  202. 

Liability  of  5.  A  factor  has  an  authority  to  sell  for  money,  but  not  to  baiter  1 

principal  for  bis  and  therefore  where  a  factor  bartered  the  goods  of  his  prindpal  no 

^^nt^act^^^  ^'    property  passed,  and  the  principal  may  maintain  trover  against  tlie 

party  with  whom  the  goods  are  bargained,  although  the  latter  be 
wholly  ignorant  that  he  had  been  dealing  with  a  &ctor  oo)/.  3  B« 
&  A.  616. 

6.  The  character  of  broker  is  materially  difierent  fixHn  that  of 

factor,  and  therefore  where  a  broker  sells  goods  without  disckioBg 

the  name  of  hid  principal ;  held,  that  he  acts  beyond  the  scope  ct 

his  authority,  and  that  the  buyer  cannot  set  off  a  debt  due  finon  the 

broker  to  hjm  against  the  demand  for  the  goods  mado  by  the  princi- 

_  pal.     2B.  4hA.  137. 

a  eo? towardi       '^'  ^^®  solicitor  of  the  assignees  of  a  bankrupt  tenant,  upon  wliose 

Th^d  pereoBi!   ^^^^^  &  distress  had  been  put  by  the   landlord,  gave  the  followiii^ 

written  undertaking,  "  We  as  solicitors  to  the  assignees,  undertake 
to  pay  to  the  landlord  his  rent,  provided  it  do  not  exceed  che  valae  of 
the  efiects  distrained."  Held,  they  were  personally  liable.  3  B» 
&  A.  47. 


PRISONER. 

Coumittitor  of*      1.  A  defendant  may  be  committed  to  the  custody  of  the  marshal 

upon  a  special  original.    3  B.  &  A.  60i« 


Abmjbc0A.]  process.  41  7X7 

2.  The  court  will  not  change  tl)e  custody  of  a  pri&oner  tvbere  the  Proceedipgt 
crown  is  concerned,  without  the  express  consent  of  its  ofgeera.  ai^alast. 
8  Taunt.  148. 


PROCESS. 

1.  Testatum  capiasy  directed  to  the  coroner,  where  one  of  the  two  In  genenJl 
aherijQIs  of  Bristol  was  party  to  the  suit,  held  irregular,  for   it  ought 

to  have  gone  to  the  other.     5  M.  <$•  S.  144. 

2.  Ifacopfcw  ad  respondendum  be  directed  to  the  chamberlain  of 
the  county  Palatine  of  Chester,  commanding  him  to  take  the  defend- 
ant, it  is  irregular,  and  the  defendant  may  take  advantage  of  such 
irregularity.     1  B.  ^  B.  12* 

3.  An  arrest  of  a  party  described  in  a  testaibm,  special  capias  and  Mepne. 
in  the  affidavit  to  hold  to  bail  by  initials  of  his  christian  name,  only  19 
irregular.     4  B.  &  A.  536^ 

4.  An  arrest  in  the  City  of  London,  on  a  bill  of  Middlesex,  is  ir- 
regular even  though  it  took  place  on  the  verge  of  the  county  of 
Middlesex,  if  there  be  no  dispute  as  to  the  boundaries.  3  B.  & 
A.  408. 

6.  The  court  refused  a  distringas^  on  affidavit,  stating  that  it  Was 
believed  that  the  defendant  kept  out  of  the  way  to  avoid  process, 
that  the  officer  having  applied  thrice  at  the  defendant's  house,  was 
told  each  time  by  the  servants  that  their  master  was  not  at  home, 
that  they  did  not  know  where  he  was,  that  he  had  been  absent  for 
months,  and  that  he  had  not  been  at  home  since  the  officer  called 
last     8  Taunt  171. 

6.  The  Court  granted  a  distringas  on  affidavits,  stating  that  it  was  . 
believed  that  the  defendant  absconded  to  avoid  process,  that  repeated 
applications  have  been  made  at  bis  house,  and  no  satisfactory  answer 
had  ever  been  given  to  the  enquiry  as  to  the*  time  of  his  coming 
home  ;  and  that  on  learning  that  the  business  of  the  applicant  was  to 
serve  the  defendant  with  process,  the  persons  at  the  house  treated 
him  with  derision.     6  Taunt;  67. 

7.  A  sheriff 's  ofiKcer,  in  execution  of  mesne  process,  peaceably 
obtained  entrance  by  the  outer  door  of  the  house,  and  followed  the 
defendant  to  his  bed-room,  who  locked  himself  therein,  and  refused 
to  open  the  door,  though  informed  by  the  officer  of  his  business.  The 
officer  then  waited  in  the  garden,  at  the  back  of  the  house,  all  night, 
and  in  the  morning,  touched  the  defendant  through  a  broken  pane  of 
glass,  requiring  him  to  surrender,  and  then  entered  the  room  in  which 
the  defendant  was,  through  the  window,  which  the  officer  on  enter- 
ing, farther  broke,  and  arrested  the  defendant.  Held,  that  the  officer 
was  justified.     8  Taunt.  250. 

6.  A  notice,  by  mistake,  to  a  defendant  to  appear  on  a  day  which 
has  passed,  is  an  irregularity,  for  which  the  court  will  set  aside  the 
proceedings.     Baratta  v.  Lee,  8  Taunt.  253. 

d.  The  defendants  having  signed  a  regular  bail-bond,  were  held 
to  have  waived  the  irregularity  of  the  omission  of  their  christian  names 
in  a  capias  ad  respondendum^  directing  the  sheriff  to  take  Messrs.  L, 
and  B.     1  B.  <$•  B.  629. 

10.  It  is  no  objection  to  the  notice  at  the  foot  of  a  bill  of  Middle- 
seXf  t)iat  it  wholly  omit  to  state  tlie  year,  or  word  next  2  B.  ^  A. 
642. 

11.  In  the  execution  of  criminal  process  against  any  n\an  in  the  ^^iB^*^^'' 
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cDse  of  a  misdemeanor,  it  is  necessary  to  gain  admittance  before  the 
breaking  of  the  outer  door  of  the  house  can  be  legally  justified- 
Quare^  if  so  in  the  case  of  felony  ?     2  B.  &  A.  592. 


Coxjfttraction. 


PROPERTY  TAX  ACT. 

A  statute  imposing  a  duty  on  the  property  of  peiBona  residing 
in  Great  Britain,  applies  to  persona  residing  there,  for  any  length  of 
time,  however  short,  although  they  may  at  the  same  time  have  a 
more  permanent  residence  elsewhere.  An  exemption  of  persons 
coming  to  reside  "  fbr  some  temporary  purpose  only,  and  not  witik 
any  view,  or  intent,  of  estaUishing  a  residence  therein,  and  wbo  abafl 
not  have  actually  resided  in  Great  IJritaiin  for  the  period  of  six  8ao> 
cessive  calendar  months,"  does  not  include  a  person  taking  a  house  io 
London^  and  furnishing,  and  residing  in  it  for  a  less  period  than  six 
months  at  any  one  time,  and  who  then  goes  elsewhere  with  his  estat* 
blishment,  and  resides  for  the  remainder  of  the  year  there,  leaving 
behind  him  some  one  merely  to  take  care  of  the  honse.  Such  a  per- 
son is,  therefore,  within  the  act  of  the  46th  Greo.  a.  ch.  65.,  hot  not 
within  the  exemption  of  the  51st  section.    4  Price,  183. 


When  it  lies 
or  not. 


Parties  to. 


Pleadings  la. 


QUO  WARRANTO. 

1.  It  is  in  the  discretion  of  the  court  to  grant  a  quo  warrmUo  in- 
formation or,  not  \  and  under  circumstances  tending  to  throw  sospicioa 
on  the  motives  of  the  relator,  the  court,  will  not  grant  sudi  applica- 
tion where  the  consequences  will  be  to  dissolve  a  coiporatioo.  2  & 
4-  A.  479. 

2.  It  is  a  valid  objectton  to  aYelator  applying  for  a  quo  warrmilo 
information,  that  he  was  present  and  concurred  at  the  time  of  the  ob- 
jectionable electien,  even  although  he  was  then  ignorant  of  the  ob> 
jection,  for  a  corporator  must  be  taken  to  be  cognizant  of  the  con- 
tents of  his  own  charter,  and  of  the  law  arising  tiierefrom.  The  ceoit 
wili  not  make  such  a  rule  absolute,  where  a  relator  appeared  to  be  a 
nan  in  low  and  indigent  circumstances,  and  there  were  stroog 
grounds  of  suspicion  that  he  was  applying  not  on  his  own  accooo^ 
or  at  his  own  expense,  but  in  coDusion  with  a  stranger*  2  B.  4*  -^^ 
839. 

8.  In  quo  warraiUoy  for  exercising  the  ofiice  of  mayor,  upon  issoe 
joined,  that  JJ.  the  presiding  officer  at  defendant's  election,  was  not 
then  mayor,  the  title  of  jEF.  to  be  mayor,  and  not  merely  whether  ha 
was  mayor  dt  facto j  is  put  in  issue  ;  and  evidence  was  held  adnnsai- 
ble  to  show  that  £f.  had  not  been  lawfully  elected,  H,  being  then  dead ; 
but,  before  his  death,  an  information  having  been  filed  against  him 
for  usuiping  the  office.  SemhU^  that  it  is  not  competent,  on  the  trial 
of  an  information  of  quo  tcarroffio  against  the  elected,  to  impeach  by 
evidence  the  tiUes  of  the  electors,  unless  they  are  ppectally  que8tioiie4 
on  the  record.     5  M.  ik  S.  271. 


V^hat  ii  or  is 
dot. 


RECORD. 

1 .  A  recoffnizanoe  is  not  a  record  until  it  is  enrolled,  and  Iherafefs 
here  defen&nt  pleaded  to  assumpsit  on  biHs  of  exchnngey  9lc^  tkn 


the  plaintiff  was  iodebted  to  him,  by  virtue  of  a  recegnizttice  taken 
ia  the  Court  of  Exchequer,  which  was  still  in  force,  as  by  the  said 
recognizance  remaining  in  the  said  court  before  the  Barons  will 
appear,  without  stating  tliat  it  was  enrolled  ;  a  replication,  that  (he 
plaintiff  was  not  so  indebted,  concluding  to  the  contrary,  was  held 

Sood,  on  special  demurrer,  inasmuch  as  the  plea  did  not  state  a  debt 
ue  by  recognizance  which  was  matter  of  record.  1  B.  &  A.  163. 
2.  An  averment  that  the  defendant  had  voluntarily  permitted  his  Fleadiogff . 
bill  to  be  discontinued  for  want  of  prosecution  thereof,  with  a  conclu* 
sion  to  the  record,  is  not  proved  by  showing  that  there  had  been  actu- 
ally a  rule  to  discontinue  regularly  taken  out ;  the  record  having  been 
averred,  it  must  be  proved.  Had  the  allegation  of  the  discontinu- 
ance been  general,  it  would  have  been  sufficiently  proved  by  the  rule 
to  discontinue,  and  evidence  of  the  payment  of  costs.  J5  Price,  540. 

REMAINDER. 

1.  A  testator  having  an  estate,  which  had  been  conveyed  by  the  Contiogent. 
settlement  on  bis  first  marriage  to  trustees,  to  the  use  of  himself  for 
hfe,  remainder  to  his  first  and  other  sons  successively  in  tail  male, 
and  having  one  son  and  two  daughters  by  his  first  marriage  ;  shortly 
aAer  his  second  marriage,  made  his  will,  and  devised  to  his  son  afl 
bis  manoiHS,  &c.  the  personal  proper^,  subject  to  the  payment  of  the 
debts  and  legacies;  but  in  case  his  son  should  depart  this  life  without 
issue  male,  or  in  case  of  failure  of  issue  male  of  the  testator's  body, 
he  bequeathed  to  all  and  every  his  daughters  who  should  be  living 
at  the  time  of  his  death,  or  born  in  due  time  afterwards,  40,000/. 
equally  to  be  divided  amongst  them,  in  addition  to  what  they  might 
be  entitled  to  under  the  marriage  settlements  of  their  respective  mo- 
thers ;  and  if  only  one  daughter,  then  he  bequeathed  20,000/.  to  her ; 
he  then  charged  bis  estates  with  the  payment  of  these  sums,  and  de- 
vised them  to  A,  and  JB.  their  heirs,  ^c.  without  impeaehment  of 
waste  vipon  trust,  by  sale  or  mortga^re,  to  raise  a  sufficient  sum  to 
pay  those  legacies,  with  interest,  and  then  he  devised  the  remainder 
of  his  manors,  lands,  ^c.  as  should  not  be  sold  by  the  trustees  for 
that  purpose,  for  want,  or  in  failure  of  issue  male  of  his  body,  as 
aforesaid,  unto  his  brother  for  life,  with   different  remainders  over. 
The  testator  had  no  children  by  the  second  marriage,   and  his  only 
son  by  the  first  marriage  having  died  under  age,  unmarried,  ana 
without  issue ;  held,  that  the  surviving  daughters  took  no  estate 
by  descent  in  the  hereditaments  devised  by  the  will ;  and,  secondly, 
that  if  the  devise  to  ^,  and  B.  had  been  of  a  power  to  raise  money, 
by  sale,  and  not  of  a  legal  estate,  that  the  testator's  brother  would 
have  taken  as  estate  for  life  with  remainders  over  ;  and,  thirdly,  that 
under  the  will  t/^.  and  B,  took  an  estate  in  fee.     3.  B.  ^  A.  654. 

2.  A  settlement  made  on  the  marriage  of  H,  fV.  with  Jl,  Z>.  (after  Crow  remahi- 
giving  the  husband  and  wife  respectively,  estates  for  life,   with  a  ^^^' 
power  of  appointing  by  deed  or  will  jointly,  during  the  coverture  ; 
and  in  default  of  such  appointment,  separately,   after  the  death  of 
fsither,)  contained  the  following  limitation  in  default  of  any  such  ap- 
pointment ;  <'  to  the  use  of  all  and  every  the  child  and  children  of  the 
marriage,  both  sons  and  daughters,  equally  part  and  share  alike ;  if 
more  than  one,  as  tenants  in  common,  and  not  as  joint  tenants  ;  and 
of  the  heirs  of  the  body  and  bodies  of  all  and  every  such  child  and         » 
children  lawfully  issuing  *,  and  ia  ca^e  there  shall  ba  more  childreii 
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dia0  600  of  Ike  said  mtended  marriage,  and  anyrach  diild  or  dnU' 
dren  shall  happen  to  die  under  the  age  of  twenty-one  yearsy  withook 
issue  of  his  or  their  body  or  bodies  lawfuDy  issuing,  then  so  often  as 
the  part  and  share,  parts  and  shares,  of  all  and  every  such  child  and 
children  to  the  u$e  of  the  surviving  chfldren,  part  and  share  alike,  if 
more  than  one,  as  tenants  in  common,  and  not  as  joint  tenants  i  anl 
to  the  heirs  of  the  body  of  every  such  child  and  children,  until  every 
such  child  and  diildren  should  be  dead ;  and  in  case  there  shonld  be 
but  one  child  only  of  the  marriage,  or  one  only  surviving  child,  then 
|o  the  use  of  such  surviving  ch&  in  tail ;  and  for  defaiiSt  of  issue  of 
the  marriage,  and  in  case  there  should  be  issue,  who  should  all  die 
without  issue,  under  the  age  of  twenty-one  years,  then  to  the  hetrs 
and  assigns  of  the  survivor  of  J7.  W.  and  w9.  D.  in  fee."  Tbe  maiw 
riage  between  H.  fV.  nnd  j9.  i>.  having  taken  place,  Bf.  W.  Aedm- 
Usiaiej  leaving  his  widow  and  two  children,  Joseph  and  Ann.  The 
widow  made  her  will,  devising  the  property  over,  only  in  case  of  the 
death  of  both  children  without  issue,  before  twenty-one,  and 
died,  leaving  the  two  children,  Joseph  and  Ann,  who  both  attained 
the  age  of  twenty-one  years.  w9»n  married  T.  tVeatheraU ;  Joseph 
died  shortly  after  having  made  his  will,  by  whidi  he  gave  all  his  real 
estates  in  the  county  of  K.  or  elsewhere  to  his  sister  Jhm^  ttie 
wife  of  T.  WtalheraHy  in  fee.  Held,  that  Anuy  who  was  already  te- 
nant in  tail  of  one  moiety  oi  the  lands  comprized  in  the  marriage 
settlement,  became,  as  the  heirs  at  law  of  J.  fV.  tenant  in  fee  of  the 
other  moiety.     1  B.  &  ]^.  40 1 , 


REMEDIAL  STATUTE. 

Conatructionaf.      -^  creditor  may,  with  the  assent  of  the  debtor,  take  possession  af 

the -goods  of  his  debtor,  and  remove  them  from  tiie  premises,  for  the 
purpose  of  satisfying  a  bona  fide  debt,  without  incurring  the  penalty 
of  Stat.  11  G.  2.  c.  Id.  s.  3.  against  persons  assisting  the  tenant  in 
removing  his  goods  from  the  premises  ;  altliough  the  creditor  takes 
possession,  knowing  the  debtor  to  be  in  distressed  circumstances, 
and  under  an  apprehension  that  the  landlord  wfll  distrain.  5  M.  &; 
S.  200. 


REPLEVIN, 

FleadiBjt  I.  An  allegation  of  payment  of  land  tax,  and  paving  rates,  due  for 

any  period  preceding  the  current  year,  is  no  pleain  bar  to  an  avowry 
for  rent  arrear.  If  the  land  tax  and  paving  rates  are  not  deducted, 
(as  they  ought  to  be,)  from  the  rent  of  the  current  year,  they  cannot 
be  deducted,  or  the  amount  of  them  be  recovered  back  from  the  land- 
lord in  any  subsequent  year.     1  B.  &  B.  37. 

Practie«^  2.  A  plea  in  bar  ip  replevin  stated  (hat  divers  sums  of  money, 

amounting  to  a  certain  sum,  had  been  from  time  to  time  didy  asses- 
sed and  rated  upon  the  premises  for  land  tax,  and  from  time  to  time 
paid  by  the  plaintiff,  wherefore  he  deducted  the  said  sum,  being  the 
amount  of  the  tex,  which  defendant,  as  landlord,  was  liable  to  bear, 
in  respect  of  the  rent :  held,  that  this  plea  was  bad,  for  not  slating 
the  specific  periods  for  which  the  respective  sums  were  assessed  or 
•  paid,  and  in  not  stating  that  the  payment  was  made  after  the  rent 
trained  for  had  Hccnied,  oj  was  Iccruipg.     3.  B.  &  A.  51?. 
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8.  Where  an  avowry  stated  that  the  defendant  held  the  premises  at  Practice, 
a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  72/.  and  the  plaintiff 
pleaded  first,  non  tenuity  secondly,  riens  in  arrear,  and  the  first  plea 
was  found  for  the  plaintiff;  held,  that  the  second  plea  became 
thereby  immaterial,  and  that  the  proper  course  was  to  discharge  the 
jury  from  finding  any  verdict  upon  it,  but  that  if  any  verdict  was  en* 
tered  upon  it,  it  must  be  entered  for  the  plaintiff     2  B.  &  A.  546. 

4.  The  avowant  in  replevin  on  a  distress  for  poor  rates,  is  only  en-  Cottii 
titled  to  single  cost,  under  43  Eliz.  c.  2.  9.  19.     1  B.  4-  B.  517. 

5.  The  statute  11  G.  2.  c.  19.  s.  22.  gives  double  costs  against  a 
plaintiff  in  replevin  only  in  three  cases,  viz.  where  he  is  nonsuit,  dis- 
continues his  action,  or  has  judgment  given  against  him,  and  therefore 
where  in  replevin,  the  cause  not  being  then  at  issue,  the  parties 
agreed  by  bond  to  submit  the  question  to  arbitration,  the  costs  to 
abide  the  event,  and  the  arbitrator  afterwards  awarded  in  favor  of 
defendant ;  it  was  held,  that  he  is  not  entitled  to  double  costs  under 
the  statute.     1  B.  4*  A.  670, 


REVERSIONER. 

Covenant  will  lie  by  the  assignee,  of  the  reversion  of  part  of  the  R>shtf  of. 
demised  premises,  against  the  lessee,  for  not  repairing.    2  B,  &  A. 
105. 


RIGHT,  WRIT  OF. 

Where  the  sheriff  returned  to  a  writ  of  summons  on  a  writ  of  right,  SIkinmonii. 
that  he  had  summoned  four  knights,  which  was  according  to  fact,  but 
the  officer  of  the  court,  in  expectation  that  the  knights  were  about  to 
be  sworn,  had,  before  the  return,  written  on  the  lower  part  of  the 
same  instrument,  that  they  were  duly  sworn,  which  was  not  true,  in 
an  action,  on  the  case  against  the  sheriff  for  a  false  return,  and  for 
negligence,  in  not  causing  th.e  knights  to  be  sworn,  held,  that  the  in- 
dorsement by  the  officer  was  no  part  of  the  return  ;  that  the  sheriff 
was  not  answerable  for  the  contents  of  such  indorsement,  and  that 
tfie  return  was  not  fidse.  Also,  that  the  sheriff,  being  only  com* 
manded  by  the  writ,  to  summon  the  knights,  was  not  guilty  of  negli- 
gence in  omitting  to  have  theni  sworn.     1  B.  &  B,  17. 


RIVER. 

1.  A  prescriptive  right  to  a  public  towing  path,  on  the  banks  of  a  »  «^  ^ 
navigable  tide  river  is  not  destroyed,  inconsequence  of  that  part  of  the 
river  adjoining  the  towing  path,  having  been  converted  by  act  of  par- 
liament into  a  floating  harbour,  although  the  towing  path  was  thereby 
subject  to  be  used  at  all  times  of  the  tide ;  whereas,  before  it  was  only 
used  atthose  times  when  the  tide  was  sufficiently  high,  forthepurposea 
of  navigation  :  held,  secondly,  that  the  prescription  was  not  destroyed 
by  a  clause  in  the  act  of  parfiament,  whereby  the  undertakers  of  the 
work  were  authorized  to  make  a  towing  path  over  land,  comprising 
the  towing  path  in  question,  on  paying  a  compensation  to  the  owner 
of  the  soUy  the  effect  ol  that  be^ng  oiSy  to  give  him  a  qompensatioji 
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fos  anymjltf7llellM7i1l•tail^bf  enhigiagdie  thea  towiog  paAy  or 
odierwise.     3  B,  &  A.  193. 

2.  In  t  pnbbc  nanffable  mer,  tweotjr  ye«n'  possMsioii  of  the 
fvater,  at  a  prenleyely  oc  is  not  condnaife  as  to  tb^rig^U    2  B.  & 


SCIB£  FACIAS. 

To  MTiM  a  1.  Tha  oouit  penmtted  the  defendant  to  set  aside,  for  imgaktky^ 

jQdgni«nt.  aju^mentonamre/iKfaty  where  the  writ  being  issued  more  than 

ten  years  after  the  original  jodgment  was  drawn  up  out  of  term,  and 
issued  on  a  Serjeant's  signature,  instead  of  being  issued  upon  modoo 
in  court,  and  where  die  defendant  had  no  personal  nocioe  of  the  pro- 
ceeding.    }  B.  ^  B.  381. 
Amesdip^Qt  2.  Where  a  sctre  /octot,  founded  on  an  inquiskioii  imi-fecites  the 

inquisition,  and  therefore  fixes  by  such  reettal,  a  day  on  which  the 
debt  bad  been  found  to  be  due,  differing  from  the  true  day  named,  as 
in  the  inquisition,  the  court  will  giro  leave  (on  cause  being  shown)  to 
amend  the  writ,  on  payment  of  the  costs,  &c.  even  after  die.  defendants 
hare  pleaded.    4  Price,  181. 


SESSIONS. 

Jaritdiciion  of«      I.  The  sessions  have  no  jurisdiction  under  55  6. 3.  c  51.  b.  16L  to 

make  a  prospective  order  for  a  compensation  thereafter  to  be  made 
to  the  clerk  of  the  peace ;  and  therefore,  where  a  county  treasuer,  in 
obedience  to  such  an  order,  made  the  payment,  and  that  payment  ivas 
afterwards,  by  an  order  of  sessions,  allowed  in  his  accounts^  the 
court  oC  K*  b.  quashed  so  much  of  the  order  of  sessions,  as  aUowed 
that  item.  Q^arty  Whether,  under  the  55  G.  3.  c  51.  s.  16.  the 
sessions  have  a  power  to  make  any  compensation  to  the  detk  of  the 
peace  7  3  B.  &  A.  215. 

2.  The  15  G.  2.  c.  24.  is  a  declaratory  act,  and  should  haive  a 
liberal  construction  ;  and  therefore,  where  justice  of  a  borough,  con- 
tributory to  the  county  rate,  have  committed  prisonere  to  the  county 
house  ojf  correction,  for  ofiencos  cognizable  within  the  county,  Ito 
justices  at  their  borough  sessions  have  a  right  to  order  such  priioiMBB 
to  be  brought  before  them  for  trial  there.  Q^mrt^  also  where  a 
county  magistrate  having  concurrent  jurisdiction,  has  committed  a 
prisoner  for  an  ofience  within  the  borough  sessions,  have  not  the 
same  power  of  ordering  such  prisoner  to  be  brought  before  them 
for  trial.     2  B.  ^  A.  533. 

3.  The  justices  of  the  borough  of  Liverpool  have  no  an&ority  to 
commit  to  the  house  of  correction,  for  the  county  of  Lanetmier^  a 
person  convicted  by  them  under  the  51  G.  3.  c.  143.  (local  and 
personal)  of  being  a  rogue  and  vagabond,  within  the  meaning  of  tfie 
)7G.  3.C.  5.     5M.  I^S.  311. 

4.  The  justices  ofthe  borough  ofliioerpao/,  have  authority  to  aea* 
tence,  and  to  commit,  in  execution  of  such  sentence,  to  the  hooae  of 
correction  for  the  county  of  LancasUr^  an  oflfender  convicted  befixe 
them,  at  the  borough  sessions,  of  petit  larceny.     5  M.  &  &  SQO. 

Jtdfment  of,        ^>  ^^  conti  of  iT.  B.  has  no  jurisdiction  to  review  the  judgment 

of  the  quarter  sessions,  except  on  a  case  sent  up  for  their         " 
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ation,  and  ther^ore,  wLere  the  sessions  having  heard  (he  witness^  on  ^ 

0D«  side,  had  refused  to  hear  those  on  the  other  side,  in  an  appeal  on 
the  ground,  that  their  tefiftimony  had  been  prefaced,  by  observations 
on  the  part  of  the  advocate,  coutraiy  to  the  usual  practice,  the  couii 
refused  to  grant  a  truindamiua  to  rehear  the  appeal.    3  B.  ^  A.  86. 

SET  OFP^ 

1.  B,  cannot,  in  an  action  brought  against  him  by  wff.,  set  off  a  WhenaUowA* 
judgment  recovered  by  him  agaiq3t  «1.,  for  which  ^,  is  chai^d  in  ex-  ^^^* 
ecution.     5  M.  &  S.  103. 

2.  In  covenant  upon  non  wi  factum^  with  a  notice  of  set-off,  the  ^    ^     . 
defendant  cannot  go  into  evidence  upon  the  set-off.  9  M.  &  S.  164*  ^^  notice  of 

%jat-off. 

SETTLEMENT  OF  THE  POOR. 

1.  To  make  a  valid  contract  of  hiring  and  service,  it  is  not  abso-  Of  lettlemeat 
lately  necessary  tliatthe  contract,  when  by  deed,  should  be  exe->  by  hiring  and 
cuted  by  the  master  ;  it  is  sufficient  that  he  accepted  the  services  on  *^^^i^®* 

the  terms  of  the  deed,  and  therefore,  where  a  pauper  executed  a 
'  deed,  by  which  he  became  bound  to  serve  the  master  for  a  year,  and 
afterwards  entered  into,  and  continued  in  his  service  for  that  period, 
it  was  held,  that  such  deed,  although  not  executed  by  the  master, 
ought  to  have  been  received  in  evidence,  to  show  the  terms  of  the 
hiring.     2  B.  ^  A.  375. 

2.  A  pauper  was  hired  for  a  year,  from  old  Michaelmas,  to  go  away 
a  month  at  harvest,  and  to  make  up  the  time  afler  Michaelmas :  held, 
that  this  was  not  a  hiring  for  a  year,  and  no  settlement  was  thereby 
gained.    2  B.  ^  A.  520. 

3.  A  pauper  having  hired  hhnself  without  specifying  any  time,  en- 
tered into  the  service  before  New  Tear's  day  and  quitted  two  days 
after  Christmas,  receiving  his  full  wages,  that  being  the  usual  time 
that  servants  in  that  part  of  the  country  go  into,  and  leave  tliek 
places.  The  Court  thought  that  this  was  a  contract,  which  had 
arrived  at  its  termination  before  the  expiration  of  a  year,  but  the  aes* 
aions  having  expressly  found  it  to  be  a  hiring,  and  service  for  a  year, 
the  Court  considered  themselves  as  bound  by  that  finding.  4  B.  4* 
A.  624. 

4.  A  pauper,  in  consideration  of  weekly  wages,  agreed  to  serve  T. 
4$.  a  bricklayer,  for  three  years,  but  in  case  he  should  neglect  his  mas- 
tar's  business,  or  lose  any  time  on  his  own  account,  in  any  one  week 
during  the  first  year,  then  that  T.  S.  should  deduct  from  his  weekly 
wages  in  proportion,  and  T.  &  agreed  that  he  would  pay  wages  in 
proportion  to  any  over  work,  which  the  pauper  might  do  in  any  one 
week.  There  were  similar  stipulations  for  thjd  second  and  third 
years  of  the  term,  and  it  was  also  agreed,  that  iu  case  they  could  not 
work  through  severity  of  weather  in  any  one  year  in  the  winter  time, 
then  that  T,  S.  shouul  pay  no  w^s  during  that  time,  but  should  per- 
mit the  pauper  to  employ  himselfin  any  other  business  whatsoever : 
held,  that  these  were  express  exceptions  in  the  contract,  and  that  tho 
pauper  by  serving  a  ypar  under  it  did  not  gain  a  settlement.  3  B.  & 
A.  107. 

5.  Wb^re  a  pauper  being  hirei}  for  n  year,   and  being  served  till 
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within  a  hw  days  of  the  end  of  the  jeat,  weat  without  his  master'tf' 
leave,  to  the  statutes  to  hire  himself  for  the  next  year,  and  on  the 
roaster  dismissing  him  for  that,  went  before  a  magistrate  with  his 
roaster,  and  there  offered  to  serve  his  year  out,  but  upon  receiving  bis 
^  full  year's  wages  was  satisfied^  and  did  not  return  to  his  service,  but 
neither  hired  nor  offered  to  hire  himself  into  any  fresh  service  till  the 
year  had  expired.  Held,  that  this  amounted  only  to  a  dispensation 
with  his  service,  for  the  remainder  of  the  year,  and  that  he  thereby 
gained  a  settlement.     2  B*  ^  A.  4S3. 

6.  In  settlement  by  hiringand  service,  the  pauper  is  settled  where 
his  place  of  rest  is,  and  therefore,  where  a  servant  who  drove  the  mail 
cart,  had  a  bed  provided  for  him  by  the  year  at  JV*.  where  he  rested 
every  night  during  four  or  five  hours  in  the  middle  of  the  night,  and 
aflerwai^s  returned  back  in  the  morning,  to  his  master's  houseatM,^ 
and  usually  went  to  bed  in  his  own  exclusive  room  for  about  two 
houre.  Held,  that  his  place  of  rest  was  in  it/.,  and  that  tus  settle- 
roeat  was  there  also.    8  B.  4*  A.  374. 

7.  A  hiring  at  weekly  wages  either  to  be  at  liberty  to  part  at  a 
month's  notice,  was  held  to  be  a  yearly  hiring,  although  the  case 
stated,  that  the  pauper  let  himself  by  the  week,  it  being  dso  stated, 
that  at  the  time,  pauper  let  himself  by  the  week,  nothing  passed  be- 
tween him  and  his  roaster  as  to  his  being  hired  by  the  week,  except 
that  he  was  to  have  weekly  wages.     5  M.  &.  S.  1 14. 

8.  Where  pauper,  at  the  time  of  hiring  himself,  had  a  dai^hterof 
the  age  of  eighteen,  who  from  the  age  of  four,  had  lived  with  her 
grandfather,  and  had  been  maintained  by  him  until  his  death,  and 
aflerwards  by  her  grandmother,  which  continued  until  she  attained 
twenty-one,  the  grandfather  having  by  his  will,  directed  the  grand- 
rooth^r  to  educate  and  maintain  her  out  of  a  fUnd  given  to  the 
grandmother  for  life,  and  afler  her  decease,  to  the  daughter :  Held, 
that  the  daughter  was  not  emancipated,  and  consequently  pauper 
was  not  within  stat.  3  8c  4  ^.  ^  M.  a  person  not  haviqg  a  child  al 
the  tiroe  of  the  hiring.     5  M.  &.  S.  214. 

'  9.  Where  a  female  natural  child  was  hired  for  a  year  by  the  wife 

of  its  reputed  father,  and  continued  doing  the  household  work  for 
three  years,  but  after  the  first  year  no  wages  were  paid,  nor  was  there 
any  contract  of  hiring  :  held,  that  the  sessions  were  warranted  ia 
finding  that  afler  that  time  she  did  not  continue  on  the  tenns  of  the 
original  hiring.     1  B.  &  A.  17S. 

10.  Where  by  a  parol  contract  the  master  agreed  to  teadi  tha 
pauper  to  make  stockings  during  the  year,  for  which  he  was  to  re- 
ceive  two  guineas,  and  the  pauper  was  to  have  his  earnings,  pay- 
ing hb  master  for  the  use  of  the  frame,  &c.,  and  the  pauper 
continued  in  the  service  a  year  and  a  half  ;  it  was  holden  that 
the  pauper  did  not  gain  a  settlement  by  hiring  and  service-  1  B.  & 
A.  115. 

11.  A  pauper,  before  the  expiration  of  her  apprenticeship,  hired 
herself  and  served  for  a  year,  the  four  months  of  which  were  after 
her  indentures  had  expired,  and  then  hired  herself  to  the  same  per- 
son for  another  year,  but  served  only  ten  months :  held  that  the 
first  service,  although  without  the  knowledge  or  consent  of  the  mas- 
ter, might  be  coupled  with  the  service  under  the  last  contract* 
and  that  the  pauper  thereby  gained  a  settlement.  1  B.  &  A. 
2S0. 

12.  A  service  under  a  hiring  for  fifly-one  weeks,  may  be  coupfetf 
with  a  service  under  a  previous  hiring  for  a  year,  so  as  to  coanr  a 
settlement.    1  B.  &  A.  319. 
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.  13.  A  clerk  in  a  m^reantile  house  hired  hy  the  year,  hut  serving: 
only  during  the  usual  hours  of  business^  thereby  gains  a  settlement, 
although  those  hours  did  not  by  the  custom  of  the  trade  ever  occupy 
the  whole,  and  he  went  where  ho  pleased  without  asking  his  master's 
leave,  when  those  hours  were  over.     1  B.  &  A.  322. 

14*  A  pauper  agreed  to  serve  as  a  bricklayer  from  Michaelmas  to 
Michaelmas,  and  to  make  70,000  bricks  at  a  stipulated  price.  Held, 
that  this  was  net  a  contract  for  a  year's  service  absolutely,  but  a  con« 
tract  to  serve  till  the  completion  of  the  job,  and  therefore  a  settlement 
was  not  thereby  gained.     1  B.  ^  A.  325. 

15.  A  father  has  at  the  common  law  no  authority  to  bind  his  in*  Qf  aetflement 
font  son  apprentice  without  his  assent,  and  consequently,  where  an  bj  apprentice 
indenture  of  apprenticeship  was  executed  by  the  master  and  the  fath-  abip. 

er  of  the  apprentice,  but  not  also  by  the  apprentice  himself:  held, 
that  it  was  invalid  and  that  no  settlement  could  be  gained  under  it. 

3  B.  4*  A.  584. 

16.  The  statute  51  6.  3.  c.  SO.  extends  to  parishes,  where  ihers 
are  three  officers,  only  one  of  whom  acts  as  churchwarden  as  well 
as  overseer,  and  therefore  an  indenture  in  such  a  case  signed  by  two 
parish-officers,  one  of  whom  acted  in  a  double  capacity)  was  held  to 
be  valid.     2  B.  &  A.  200. 

17.  Where  a  master  mariner  having  no  immediate  occasion  for  his 
Apprentice's  service,  the  vessel  being  then  in  dock,  o^ered  either  to 
turn  him  over  to  another  master,  for  a  time,  or  to  let  him  go  back  to 
schooli  and  the  apprentice  said  he  would  go  back  to  school  and  learn 
navigation  ;  and  accordingly  did  so,  and  resided  above   forty  days 

.there:  held,  that  such  residence  was  not  a  residence  under  the- in- 
dentures^ and  that  he  did  not  thereby  gain  a  settlement.  2  B.  &  A. 
382« 

18.  By  an  indenture  of  apprenticeship,  it  was  stipulated  that  the 
master  should  provide  meat,  ^c.  during  the  term,  except  in  the.  win* 

.ter  seasons,  when  the  ship  to  which  the  apprentidl^foelonged  should' 
be  laid  by  unrigged,  during  which  time  the  appi^ntice   was  to  be 
maintained  by  himself  or  friends,  the  master  paying  a  compensation. 

.Upon  this  stipulation  the  apprentice  during  the  winter  resided  with 
his  parents  in  the  township  of  jB.,  for  more  than  forty  days,  not  doing 

.  any  work  for  his  master  during  such  residence.  Held,  that  this  was 
not  a  residence  under  the  indenture,  and  conferred  no  settlement. 

4  B.  &  A.  84. 

19.  A  parish  apprentice  and  his  master  being  both  on  the  perma- 
nent staff  of  the  local  militia,  in  consequence  of  that  circumstance, 
resided  toffcther  with  his  master,  and  continued  to  serve  him  in  the 
parish  of  B.  for  forty  days.  It  was  held,  that  this  residence  was 
sufficient,  and  that  he  thereby  acquired  a  settlement  in  //.,  notwith- 
standing they  were  both  under  the  control  of  their  superior  officers 
during  the  whole  time.     3  B.  ^  A.  41 1. 

20.  Where  the  mother  of  an  apprentice,  whose  time  had  not  ex- 
pired, applied  to  his  master  to  give  him  up  to  her,  and  the  roaster 
having  consented  to  it,  and  all  having  agreed  to  part,  the  apprentice 
went  away,  but  the  indenture,  which  was  in  the  hands  of  a  third 
person^  was  never  applied  for,  nor  given  up.  Held,  that  the  ap- 
prenticeship was  not  put  an  end  to  by  this  agreement,  although  the 
master  said  that  he  would  have  given  up  the  indenture  if  he  had  had 
it  in  his  possession  at  the  time,  and  afterwards  refused  to  take  back 
the  apprentice.     3  B.  &  A.  382. 

21.  An  infant  may  bind  himself  apprentice,  by  indenture  because  it 
Vou  VII.  101 
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ia  for  his  benefit ;  and  though  he  be  a  pauper  in  the  parish  wovk- 
house  at  the  time  of  the  binding,  and  the  parish  officers  pay  the  pre- 
mium, yet  it  IB  not  necessary  that  they  should  sign  the  indentore,  or 
diat  the  justices  should  assent  thereto,  if  the  apprentice  be  not  a 
parish  apprentice  within  the  meaning  of  the  statute  43  Ehz.  c.  2. 
5M.  «cS.  257. 

22.  The  master  of  several  apprentices,  upon  his  quitting  bosinesSy 
proposed  to  assign  all  his  apprentices,  without  mentioning  either  their 
names  or  number,  to  Jl  £».,  but  no  assignment  was  ever  made  ;  tha 
pauper,  one  of  the  apprentices,  was  ciierwards  hired  by  J.  a.  na 
a  servaitt,  for  fifty-one  weeks,  and  her  former  master  on  meetiag 
her  expressed  his  approbation  of  her  having  gone  into  the  service  of 
«/p  S. ;  the  sessions  having  found  that  there  was  not  a  parfictilar  as- 
sent of  the  original  master  to  the  second  service,  and  therefore  the 
relation  of  master  and  apprentice  never  subsisted  between  J.  S.  and 
the  pauper,  this  court  thought  the  sessions  well  warranted  in  that 
conclusion.     IB.  ^  A.  116. 

23.  An  indenture  stated  that  the  overseers  and  churchwardens  of 
Jtf.,  in  the  county  of  Warmch^  with  the  consent  of  justices  of  the 
said  county,  bound  a  pauper  apprentice  to  T.  W.  of  H.  in  the  county 
oi  Leicester^  and  the  justices  in  their  written  consent  on  the  margin, 
described  themselves  as  justices  of  the  county  arore9aid.  Held,  that 
it  sufficiently  appeared  that  they  were  justices  of  the  county  of  ^oiv 
meh.     1  B.  &  A.27d. 

24.  The  statute  43  Eliz.  c.  2.  does  not  require  absolutely  two 
churchwardens  in  every  parish  for  the  management  of  the  poor,  and 
therefore  an  indenture  bindmg  out  a  poor  iq>prentice  by  one  church- 
warden, where  by  custom  there  was  but  one,  and  one  overseer,  was 
held  to  be  good  within  the  fifth  section  of  that  statute,  which  re^pures 
it  to  foe  executed  by  the  greater  pcfrt  of  the  churchwardens  and  over- 
seers.    1  B.  &  A.  275* 

25.  A  pauper  does  not  gain  a  settlement  by  having  hired  a  tene- 
ment T>fmore  than  101.  ayear  value,  and  having  resided  tiierein  more 
than  foSl^*xiays  altogether,  but  less  than  forty  days  before  the 
of  the  59  6.  3.  c.  50.,  by  which  a  residence  for  twelvemonths  ia 
cessary^  in  order  to  confer  a  settiement.     4  B.  ^  k,  6S1. 

26.  Where  pauper  by  order  of  a  corporation  made  at  a  coramoii- 
hall,  was  allowed  the  liberty  to  take  sand  and  gravel  firom  tbe  bed  of 
a  river  (of  which  tbe  corporation  were  entitied  to  the  soH)  with  a  coh* 
dition  that  he  sold  the  sand  to  the  inhabitants  of  the  town,  at  a  cer- 

.  tain  rate,  for  wbich  liberty  he  paid  to  the  corporation  at  the  rale  e( 
10/.  per  annum.  Held,  that  he  thereby  acquired  a  settiement.  5  M. 
&S.90. 

27.  Where  pauper,  a  married  man,  agreed  to  serve  S.  for  a  year, 
as  a  labourer,  and  was  to  have  20/.  a  year,  a  house  and  garden,  a 
piece  of  land  for  potatoes,  the  milk  of  a  cow,  and  feeding  of  p^ 
which  were  to  run  on  a  neighbouring  field,  and  under  this  agreemeiit, 
the  pauper  served,  and  had  the  exclusive  occupation  of  the  house  for 
himself  and  family,  the  house  being  about  100  yards  from  the  hoiiae 
of  S.,  and  being  necessary  for  the  performance  of  his  service,  and  if 
he  had  not  had  it,  he  would  have  had  more  wages.  Held,  that  fkiA 
was  not  a  coming  to  settie  on  a  tenement  to  confer  on  asettleflaenL 
5  M:.  ^  S.  136. 

28.  A  soldier  whilst  his  regiment  lay  in  barracks    at  B.,  took  a 
house  tiiere  for  himself  and  &mily,  of  the  yeariy  value  of  1 QL^  and  le- 
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•ided  more  than  forty  dsys.  Held,  that  thia  was  a  coming  to  aottla 
in  a  tenement,  and  that  he  thereby  gained  a  seKlement.  1 B.  &.  A. 
870, 

29.  A  pauper  bj  occupjring  a  freehold  estate  of  his  own,  and  also 
other  lands  as  tenant,  the  whole  being  of  the  aggregate  annual  value 
of  10/.,  does  not  thereby  gain  a  settlement,  it  being  necessary  under 
the  13di  and  14th  Gar;  2.  c.  12.  that  he  should  come  to  settle  on  all 
the  property  in  the  character  of  tenant.     1  B.  4*  -^^  ^^l* 

30.  A  pauper  employed  as  a  labourer  by  the  board  of  ordnance, 
having  previously  occupied  a  house  at  an  annual  rent  of  7/.,  which 
was  then  purchased  by  the  board,  still  continued  to  reside  in  part  of 
the  premises  at  a  weekly  rent  of  2s.^  which  was  deducted  out  of  his 
wages,  and  during  such  last  occupation,  he  also  occupied  a  shop,  the 
shop  and  house  together  being  of  the  annual  value  of  10/,,  and  upon 
his  dismissal  from  his  employment,  he  gave  up  possession  of  the 
house  as  required.  Held)  that  his  last  occupation  of  the  house  was 
not  as  tenant,  but  as  servant,  and  that  no  settlement  was  thereby 

gjEuned.     1  B.  4*  A,  473.  Of  iettlem 

31*  Where  there  is  no  custom  for  that  purpose,  the  lord  of  a  \^y  estate!^*^ 
manor  canndt  make  a  new  grant  of  copyhold,  and  if  he  does,  the 
grantee  acquires  thereby  no  settlement  by  estate.  Held  also,  that  a 
grant  by  the  lord  of  copyhold  land  paying  a  yearly  rent  of  2s.  6d, 
(which  rent  in  a  subsequent  part  was  called  a  quit  rent)  is  a  purchase 
within  9  G.  I.e.  7.,  and  t>eing  under  30/.  confers  no  settlement. 
2  B.  ^  A*  189. 

32.  J*  F,  being  seised  in  fee  of  a  cottage,  demised  the  same  to  the 
overseers  of  the  poor  for  1000  years,  reserving  a  pepper«com  rent, 
and  continued  to  reside  there.  Being  sick,  his  dau^ter  and  her  hus- 
band came  by  permission  of  the  parish  officers  to  reside  with,  and 
take  care  of  him  ;  after  his  death,  the  daughter  being  his  heir,  they 
continued  to  reside  there  above  forty  days,  claiming  a  right  to  the  poS'> 
session.  Held,  that  they  thereby  gained  a  settlement,  being  en« 
titled  to  the  reversion,  and  the  residence  not  being  fraudulent.  2  B. 
&  A.  627. 

33.  Where  a  pauper  was  legally  sworn  in  borsholder  at  a  court  ^^  Mttlement 
leet,  and  after  ejtecuting  the  office  for  a  few  days  ho  ^vas  afterwards  l^^J^^^^  *" 
by  two  magistrates  discharged  from  executing  his  office^  and  another 

person  appointed,  but  he  acquiesced  in  this  and  did  not  in  fact  after- 
wards execute  the  office.  Held,  that  this  was  not  executing  an  an- 
nual office  within  the  parish  so  as  to  confer  a  settlement  4  B.  &  A* 

619. 

34.  Where  a  pauper  being  settled  by  parentage  in  .A.,  at  the  age  Of  the  settle- 
of  thirteen  years  hired  and  served  for  a  year  in  .^.,  and  afterwards  ^^^^  of  chiU 
when  he  was  sixteen  years  old,  returned  to  and  lived  with  his  father^s 

family  until  he  became  of  age.  Held,  that  having  acquired  a  settle- 
ment of  his  own  in  it,  he  did  not  follow  the  settlement  of  his  fathers, 
subsequently  gained  in  another  parish,  whilst  the  pauper  continued 
to  reside  with  him.    3.  B.  &  A,  377. 

35.  Where  a  pauper  was  bound  apprentice  to  a  certificated  man, 
and  during  his  apprenticeship,  he  being  of  the  age  of  eighteen,  his 
father  gained  a  new'  settlement,  and  the  pauper  did  not  return  to  his 
father's  house  till  after  he  was  twenty-one.  Held,  that  he  was  not 
emancipated,  and  that  his  settlement  followed  the  new  setdement  of 
his  fether.     2  B.  &.  A.  5S2. 

36.  A  room  in  a  parish  workhouse  licensed  pursuant  to  13  G.  3. 
C.  82.  and  appropriated  to  tha  reception  of  and  used  for  the  purpose 
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of  delivery  of  pregnant  women  resident  witliin  the  pansb^  whether 
settled  there  or  elsewhere,  and  the  expense  of  which  room  was  de- 
frayed in  common  with  the  genera)  expenses  of  die  'workhouae  out 
of  ^e  parish  rates,  is  not  an  hospitid  or  place  within  the  1$  6*  8»  c 
82.  8.  3:    4  B.  &  A.  504. 


SEWERS. 

Atiesamenti  to.       j^^  tenement  situate  in  the  king's  Dock  Yardy  deriving  a  benefit 

from  the  public  services,  and  occupied  by  an  officer  of  govern- 
ment who  paid  no  rent,  is  liable  to  be  rated  to  the  sewers.  3  B.  & 
A.  21. 

Qtainage  acts.        2.  A  local  drainage  i^ct  provided  that  the  owners  and  propneVors 

of  lands  (by  and  at  whose  expense  certain  banks  should  be  mado  for 
the  purposes  of  the  dn^inage,)  their  heirs  and  assigns  should  be  reim- 
bursed such  expenses,  or  such  share  thereof  as  should  be  ascertained 
by  certain  comn^issioners  appointed  under  the  act,  and  a  subsequent 
act  which  imposed  an  additional  tax  upon  those  lands,  provided  that 
such  tax  should  not  be  payable  until  the  repayment  of  such  of  the 
above  expenses  as  the  owners  and  proprietors  of  the  said  lands  for 
the  time  being  should  make  appear  to  the  satisfaction  of  the  commis- 
sioners to  have  been  necessarily  expended  in  making  banks.  The 
act  also  contained  clauses  whereby  tenants  for  life  or  in  tail,  were 
speetaliy  enabled  to.  borrow  nr^oney,  and  to  charge  the  lands  with  it 
for  the  purpose  of  defraying  the  expenses  of  making  banks  nnder 
these  acts.  J.  S.  who  had  expended  800/.  in  making  banks,  after- 
wards sold  his  lands  without  reserving  to  himself^  or  taking  any 
notice  in  the  conveyance  of  the  reimbursement  above  mentioDcd,  and 
the  commissioners  having  subsequently  determined  the  amount  of  tihe 
reimbursement.  Held,  that  the  purchaser,  and  not  J.  iSi.,was  entitled 
to  receive  it.     3  B.  &  A.  451. 

3.  If  inefiicient  cause  be  shown  against  such  an  appKcatfon,  and  the 
deputy  remembrancer  be  attended  to  resist  or  diminish  the  sherilTs 
claim,  he  is  slill  not  entitled  to  the  costs  of  either  the  application  or 
the  reference.     4  Price,  131. 


SHERIFF. 

Iwghtfl  «f-  1.  Sheriff  claiming  extra  allowance,  must  apply  to  the  Court,  who 

.  will  refer  it  to  the  deputy  reniembrancor,  to  ascertain  what  he  is  en- 
titled to.  It  is  a  rule  to  show  cause.  A  shcrifi*  has  no  right  to  levy 
costs  or  poundage,  or  any  incidental  expenses,  under  an  extent  on  a 
simple  contract  debt,  ncitUer  has  he  or  the  attorney  for  the  prosecutor 
of  the  extent,  a  right  to  receive  any  such  costs,  &c.  under  a  com- 
promise, in  consideration  of  staying  proceedings  from  the  defendant, 
under  duress  of  a  seizure.  If  more  than  the  precise  debt  be  received 
by  them  under  such  circumstances,  they  will  be  ordered  to  restore  it, 
and  to  pay  the  costs  of  an  application  to  the  Court,  for  the  purpose 
of  obtaining  the  order  ;  and  an  assignee  of  a  bankrupt  defendant  may 
apply.  Such  a  motion  may  be  made  afler  an  application  to  set  aside 
the  extent  altogether,  whicli  has  failed.     6  i^rice,  18^, 

l^rivlleges  of.  2.  Where  bail  has  been  put  in  by  a  defendant,  and  not  perfected, 

the  sherifPs  officer  may  put  in  and  justify  bail  for  his  own  indemniCv. 
6  Price,  559. 
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3.  Where  a  landlord  has  distrained  for  rent  arrear,  and  the  tenant  Return  or. 
has  replevied  the  goods,  and  has  sold  a  part  on  his  own  account,  by 
permission  of  his  landlord ;  if,  in  the  mean  time,  the  remainder  are 

seized  under  an  extent  tested  after  the  distress,  for  a  debt  due  to  the 
crown,  which  is  satisfied  thereout,  according  to  the  exio^ency  of  the 
writ,  this  court  cannot,  in  the  exercise  of  its  equitable  jurisdiction, 
interfere  to  enlarge  the  time  for  the  return  of  the  process,  that  the  she- 
riff may,  in  the  interim,  proceed  under  it  against  the  'defendant's 
lands  lor  the  landlord's  indemnity,  on  the  jg^rouud  that  the  defendant 
had  not,  pending  the  distress,  in  point  of  fact,  goods  and  chattels  suf- 
ficient to  satisfy  the  crown's  debt,  or  in  any  way  us^  the  crown  pro- 
cess in  favour  of  the  landlord,  under  such  circumstances,  and  princi- 
pally because  on  tlie  levy  having  been  made,  the  writ  would  be  co  m- 
stanti  functus  officio.     4  Price,  313. 

4.  Where  the  return  to  a  writ  of  latiicU  stated  that  the  defendant 
was  insane>  and  could  not  be  removed  without  great  danger,  and  con-* 
tinued  so  till  the  return  of  the  writ,  the  court  refused  an  attachment 
against  the  sheriQ*.     4  B.  &  A.  279. 

5.  Semble,  that  a  return  by  the  sheriff  to  a  bill  of  Middlesex^  stat- 
ing that  he  took  and  detained  the  defendant  until  he  rescued  himself 
is  sufficient,  without  naming  the  rescuers,  or  stating  tliem  to  be  peo- 
ple of  the  county;  but  return,  not  stating  the  arrest  to  have  taken 
place  in  the  county,  was  held  to  be  bad.     1  B.  &  A.  190. 

6.  The  sheriff,  in  Michaelmas  term  last,  returned  to  a  writ  of  ^.  /a.  Liabilitres  of 
<<  goods  in  hand  for  want  of  buyers,  value  unknown,"  and  no  Airther 

steps  were  tt^en  by  the  plaintiff  till  Trinity  term  following.  In  the 
interim,  the  goM^s  were  seized  under  an  extent  by  the  crown.  Held, 
that  the  court  would  not  compel  the  sheriff  to  make  good  the  loss 
to  the  plaintiff,  {md  that  they  would  quash  a  writ  of  distnngas  which 
had  been  issued  for  that  purpose,  although  the  plaintiff  had  given  all 
the  indulgence,  with  the  advice  desired,  and  concurrence  of  the  she-* 
riff's  officer     3  B.  4*  A.  204. 

7*  If  a  deputy-sheriff,  being  in  possession  of  goods  seized  under 
an  immediate  extent,  and  having  received  a  subsequent  ^en/actcw  at 
the  suit  of  a  subject,  contract  with  the  judgment  creditor  to  deHver 
him,  in  satisfaction  of  his  execution,  a  certain  quantity  of  the  goods 
seized,  on  hi^  paying  into  the  sheriff's  hands  the  debt  due  to  the 
crown,  which  is  acconSingly  paid  to  him ;  and  if,  afterwards,  whilst 
his  officer,  is  in  the  act  of  deUvering  and  measuring  the  quantity  spe- 
cified to  the  plaintiff's  agent,  to  whom  he  had  given  up  the  key,  the 
goods  are  rescued,  the  sheriff  is  liable  to  the  judgment  creditor,  who 
may  maintain  a  special  assumpsit  on  the  contract,  (whether  the  she- 
riff be  authorized  so  as  to  contract  or  not.)  or  on  a  common  count 
for  goods  sold  and  delivered,  or  for  money  had  ^nd  received.  In  the 
case  of  an  under-sheriff  in  the  country,  employing  an  acknowledged 
town  agent,  such  an  engagement  made  by  the  latter  is  legal,  and 
binding  on  the  sheriffi  wh#  must  seek  his  remedy  over.  5  'Price,  578. 
A  beginning  to  measure  and  deliver,  is  not  such  a  delivery  as  will 
satisfy  even  this  special  contract.     Ibid. 

8.  The  plaintiff's  attorney  directed  the  sherifPs  officer,  who  had 
arrested  the  defendant,  not  to  let  him  go  at  large,  without  an  express 
consent  from  hini,  the  attorney,  as  he  had  a  lien  for  his  costs.  The^ 
sheriflf's  officer  did,  by  the  authority  of  the  plaintiff  in  the  action,  but 
without  that  of  the  attorney,  let  the  defendant  go  at  large.  Held,  that 
the  sheriff  was  not  liable  to  the  attorney  for  his  costs.  2  B.  (Sc  A.  402. 

9.  If  a  sheriff's  officer,  who  arrests  a  defendant,  demand  an4  ^f  proceediog^s 
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agaioit,  in  ge-  receive  from  him  a  larger  sum  tban  he  is  liable  to  pay  as  a  caption 
ii«raL  fee,  and  for  the  expense  of  the  bail-bondy  &c.  the  court  wiU,  on 

motion^  order  it  to  be  referred  to  the  master,  to  ascertain  iriiat  ^ 
officer  is  entitled  to  on  that  account,  and  order  him  to  restore  tl^ 
surplus  to  the  defendant,  and  to  pay  the  costs  of  the  appUcation. 
A  chaise  of  2/,  139.  6d.  made  on  a  defendant  in  fee,  whotty  dinl- 
lowed  by  the  master,  on  a  reference  to  him  under  such  circumstances. 
4  Price,  309. 

10.  In  an  action  brought  against  the  sheriff  for  money  levied  onder 
a^  ^o.,  without  any  previous  demand,  the  court  wDl  stay  the  pro- 
ceedings, upon  payment  of  the  sum  levied,  without  costs*    3  B.  & 
A.  696. 
Of  proceedingi       1 1.  The  court  will  not  set  aside  an  attachment  against  the  sheriff 
against,  in  rela-  for  not  bringing  in  the  body,  on  payment  of  costs,  on  the  appiicatioQ 
iion  to  bail.       of  the  defendant,  who  swore  to  merits,  where  it  appeared  thai  no 

bail-bond  had  been  taken  by  the  sheriff,     9  B.  ^  A.  354. 

12.  After  the  sheriff  had  returned  cepi  eorpw,  tiie  pbiistiff  broc^ 
an  action  for  an  escape,  and  recovered  the  debt.  Held,  that  he 
could  not,  after  this  rule,  compel  the  sheriff  to  bring  iathe  body. 
2B.  4*  A.  623. 

13.  The  court  will  set  aside  an  attachment  against  the  sheriff  for 
not  bringing  in  the  body,  with  costs,  upon  an  affidavit  that  the  plaintiff 
purposely  prevented  the  defendant's  being  re-taken  after  a  rescue,  and 
that  the  application  was  by  the  sheriff  himself,  without  negatiTU^the 
fact  of  his  having  an  indemnity.     1  B.  4*  -^^  1^^- 


bwner. 


SHIP. 

1.  In  an  action  against  several  defendants,  as  ship-owners,  lor 
damage  sustained  by  the  loss  of  goods  laden  on  board  their  ahipv  il 
was  held  that  by  the  53  G.  3.  c.  159.  s.  i.  they  were  not  liaUe  in 
that  character  beyond  the  value  of  the  ship  and  freight  due,  or  to 
grow  due,  although  the  loss  was  occasioned  by  the  misconducf  of 
one  of  the  defendants,  who  was  both  master  and  part-owner;  Se- 
condly, that  the  value  of  the  ship  was  to  be  calculated  at  the  time  of 
the  loss,  and  not  at  the  time  of  the  commencement  of  the  voyi^ ; 
and,  thirdly,  that  in  calculating  the  value  of  freight  due,  or  to  grow 
due,  money  actually  paid  in  advance.     2  B.  ^  A.  2. 

2.  Where  ^.  having  contracted  for  a  ship  to  be  built  for  hkn  ia 
the  Ea$i  Indiesy  agreed,  during  the  time  of  the  building,  to  sell  a 
share  to  B.y  and  i,  paid  a  part  of  the  price  in  pursuance  of  the 
agreement,  and  afterwards,  on  the  ship's  arrival  in  Engiand,  j9. 
caused  her  to  be  registered,  and  accounted  with  B.  as  partpowner, 
but  BJb  name  was  never  on  the  register  as  part-owner ;  heki^  thai 
B.  had  no  legal  interest  in  the  ship.     2  B.  ^  A.  248. 

3.  The  owner  (in  England)  liable  for  money  advanced  to  the 
master  at  his  request  for  the  necessary  use  of  the  ship,  after  her 
arrival  in  an  English  port ;  nor  is  the  consent  of  the  owner  necessary 
to  establish  his  responsibility.  Nonsuit  on  that  ground  of  objection 
set  aside,  and  verdict  entered  for  plaintiff,  subject  to  an  award  of 
what  should  be  found  to  be  due  for  the  necessary  use  of  the  vesseL 
7  Price,  592. 

4.  A  ship-owner  is  Uable  for  necessary  repairs  dcMie  to  a  ship  bj 
the  master's  order,  and  the  word  *^  necessary"  means  such  as  are  m 
and  proper  for  the  vessel  upon  her  voyage,  and  such  as  a  prudent 
owner  himself,  if  present,  would  order.     4  B-  &  A.  352. 
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5.  The  maater  of  a  ship  has  not  a  lien  on  the  freight  for  his  wages,  Master, 
or  for  his  disbursements  on  account  pf  the  ship  during  the  voyage, 
or  fbr  the  premiums  paid  by  him  abroad  for  the  purpose  of  procunng 
(he  careo.     1  B.  <$-  A.  575. 

6.  Where  a  ship  registered  at  the  port  of  JV*.  was  transferred  by  a  Sale  of,  \ 
deed  of  assignment  to  owners  resident  in  L.,  the  ship  being  then  in 
port  of  Zf.  Held,  thi^  this  transfer  was  not  within  34  6.  3.  c.  68. 
g.  15.,  but  within  s.  16^  of  that  act;  and  that  the  transfer  was  valid, 
although  no  indorsement  was  made  on  the  certificate  of  registry. 
Held,  also,  that  the  non-compliance  with  7  ^  8  W.  3.  c.  22.  s.  21. 
does  not  avoid  the  transfer.     2  B.  ^  A.  427. 

7.  The  importation  of  goods  from  America  in  a  vessel  •American  Statnt^i*  I 
built,  though  owned  by  BHiisk  subjects,  is  not  legalized  by  49  6.  3. 

c.  59.     4  B.  4-  A.  426. 

SLANDER. 

L  An  action  for  defamation  will  not  lie  against  a  barrister  for  words  la  general, 
spoken  by  him  as  counsel  in  a  cause,  pertinent  to  the  matter  at  issue.  *  | 

1  B.  4-  A.  232.  { 

2.  These  words,  "  I  wilt  take  him  to  Bow  Street  on  a  charge  of  Of  the  perBonri 
forgeiy^  "  are  not  actionable,  because  they  do  not  amount  to  charge  character, 
the  person  of  whom  they  are  spoken  with  felony.    4  Price,  46. 


A  foreigner  who  is  not  prohibited  from  carrying  on  the  slave  trade  f"yj!|L,  „ 


SLAVERY. 

In  relation  to 

by  the  laws  of  his  own  country,  may,  in  a  British  court  of  justice,  re- 
cover  damages  sustained  by  him  in  respect  of  the  wrongful  seizure, 
by  a  British  subject,  of  a  cargo  of  slaves  on  board  of  a  ship  then  enii- 
ployed  by  him  in  carrying  on  the  African  slave  trade.  3  B.  &  A.  353. 

SOUTH  SEA  COMPANY. 

The  45  G.  3.  c.  34.  only  repeals  the  navigation  act  as  to  foreign  lative  to.* 
built  ships,  and  does  not  confer  upon  them,  when  navigating  under 
its  provisions  with  the  king's  license,  all  the  privileges  of  British 
built  ships,  and  therefore  the  former  cannot  trade  to  the  western  coast 
of  Avmtrica  without  a  South  Sea  license.  1  B.  &  A.  334.  Qucere, 
whether  42  G.  3.  c.  77.  authorises  British  built  ships  so  to  trade 
without  such  license  ?  Ibid. 


STAMPS. 

1.  A  receipt  for  a  promissory  note,  expressing  a  prospective  and  JjJu'iJi'^fti.   *" 
executory  consideration,  on  which  the  money  thereby  secured  is  to 

be  pcnd,  mi^  be  given  in  evidence  as  a  receipt  on  a  receipt  stamp, 
and  -does  not  require  an  agreement  stamp,  as  evidence  of  a  contract. 
1  B.  &  B.  1. 

2.  Where  C,  wm  tliDSttled  by  a  letter  from  B,  to  pay,  out  of  the 


rds 


STAMPS. 


{.AOOBHIU^ 


Inslrumenta  )i 
able  or  not  to 
the  dofj. 


Admistibility  of 
unstamped  in* 
stramcDts. 


AdmissibilHj 
of  parol  evi- 
dence' 


Restamping. 


proceeds  oi  bis  goods  then  unsold  in  his,  Cs  hands,  a  certain  Mm  of 
money  to  Z>.,  ^hich  C,  consented  to  do  by  letter  D.  (which  letter 
was  stamped  with  an  agreement  stomp),  and  these  letters  being  given 
in  evidence  to  prove  that  the  money  was  paid  by  order  of  /f.,  it  wag 
holden,  that  they  did  not  amount  to  an  agreement  between  B.  and 
C,  and,  consequently,  tliat  the  stamp  was  improper,  and  that  the 
order  itself  for  payment  should  have  been  stamped,  as  being  an  order 
for  the  payment  of  money  out  of  a  fund  which  might  or  might  not 
be  available  within  tlie  meanipg  of  the  statute  55  G.  3.  c.  184.  Scfaed. 
Part  X.     1  B.  &  A.  36. 

3.  A  bill  of  sale  of  a  f«hip  is  not  void,  though  it  omit  to  set  forth 
the  true  consideration,  and  is  not  stamped  with  an  ad  valorem  stamp ; 
but  the  parties  thereto  are  liable  to  a  penalty.    J5  M.  4"  ^-  ^28. 

4.  A  valuation  made  of  the  parish  lands  b^  two  resident  pa- 
rishioners, appointed  for  that  purpose  at  a  parn»h  meeting  by  the 
parish  olSicers,  with  a  view  of  equalizing  the  rate  to  the  relief  of  the 
poor,  was  held  not  to  require  an  appraisement  stamp,  it  being  merely 
for  the  information  of  the  parties  employing  the  valuers.  5  M«  &  S. 
240. 

5.  A  letter  from  a  principal  to  his  factor,  containing  biDs  of  ex- 
change drawn  upon  the  latter,  and  in  which  the  principal  proimsed 
to  provide  for  the  bills  of  certain  goods,  then  eiUier  in  the  fiictet's 
possession  or  about  to  be  placed  in  his  hands,  should  remain  onsold 
at  the  time  of  the  bills  falling  due,  requires  to  be  stamped,  and  cloea 
not  come  within  the  exception  in  the  stamp  act,  as  a  letter  lor  or 
relating  to  the  sale  of  goods  ;  the  primary  object  of  such  letter  not 
being  the  sale  of  goods,  but  the  obtaining  of  an  advance  of  money 
on  the  goods.     2  B.  &  A.  778. 

6.  In  an  action  on  the  common  counts  for  work  and  labour:  held, 
that  the  plaintiff,  having  established  his  case  by  other  evidence  was 
not  precluded  from  recovering  by  the  defendant's  proving  the  exist- 
ence of  an  unstamped  and  unsigned  agreement  which  fixed  the 
price,  and  which  tlie  defendant  did  npt  give  notice  to  the  plamtiff  to 
produce.     8  Taunt  327. 

7.  Where  an  agreement  on  imstamped  paper  has  been  destroyed, 
no  parol  evidence  can  be  given  of  its  contents,  even  if  it  has  been 
destroyed  by  the  wrongful  act  of  the  party  who  takes  the  cbjecCiaD. 
2  B.  &  A.  478. 

8.  An  agreement  in  writing,  unstamped,  for  the  letting  a  tenement 
at  a  certain  rent  having  been-lost :  held,  that  parol  evidence  oC  ids 
contents  was  not  admissible  for  the  sake  of  proving  thereby  the  vite 
of  the  tenement*     3  B.  4*  A:  588. 

9.  Policy  of  insurance  on  ship  "  at  and  from  L.  to  her  port  or 
ports,  place  or  places  of  discharge  and  loading  in  ^Jrica  and  Sfriam 
islands,  and  during  her  stay  there,  and  at  and  from  thence  back  to 
X.,  to  her  final  port  or  place  of  discharge  in  the  United  Kingdom^ 
with  liberty  in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay 
at  any  ports  or  places  whatsoever  and  wheresoever  as  above  ;  to  aeB, 
barter,  and  exchange  goods,  and  land^  uiJoad,  and  reload  goods  at 
any  or  ail  of  the  ports  and  places  she  may  call  at  or  proceed- to.'^ 
The  insured,  subsequently  to  the  execution  of  the  policy,  inserted 
after  the  words  "  during  her  stay,"  the  words  "  and  trade."  Soona 
of  the  underwriters  assented  to  the  alteration  by  subscribing  their 
initials  ;  otliers  refused  their  assent.  In  an  action  against  one  who 
refused,  held,  that  the  alteration  was  immaterial,  and  did  not  avcsd 
the  policy.     1  B.  &  B.  42G. 


AooBimA.]  statCtte.  ?m 

10.  The  additioii  of  another  obligor  afler  the  bail-bond  has  b^en 
executed,  but  before  the  sherifThas  accepted  it,  with  the  assent  of 
the  sheriff  and  fte  prior  obligors,  does  not  vacate  the  bond  or  make 
anew  stamp  necessary.    5  M.  &  S.  223. 

11.  Policy  on  goods  at  and  from  Stockholm  to  Smnemundt;.  and 
the  ship  being  driven  into  Vruby,  on  30th  May^  and  detained  there 
till  the  9th  Oclober^  the  assured,  on  Ist  July^  wrote  to  their  agents 
m  London^  '*  that  the  captain  had  been  ordered  to  proceed  to  Ko* 
rmgdfergy  as  they  were  not  certain  whether  the  enemy  might  be  fi^t 
Swinomuwie  Or  not,  and  that  the  passage  to  Koningsherg^  was  nearly 
the  same,  but  rather  the  shortest  and  safest,  and  they  desired 
the  agents  to  arrange  the  matter  with  the  underwriters  ;'^  which 
letter  the  agents  receiving  on  the  12th  July^  applied  to  the  under- 
writers for  their  consent  to  alter  the  policy  by  adding  the  words 
^  Kanrngshergf  or  MtiHuly^^  after  ^*  Simnemtinde,"  which  consent  wad 
obtained ;  atid  the  ship  and  goods  were  afterwards  lost  on  their-^ 
voyage  to  Koningsher^,  Held,  that  this  alteration  did  not  require 

a  new  stamp,  being  within  35  G.  3.  c.  63,  s.  13.  5  M.  &  S.  267.      ^ 

12.  A  promissory  note  for  the  payment  of  30f.  at  three    months  '^"'^  Payable/ 
after  date,  with  interest  from  the  date,   requires  a  stamp  applicable 

to  a  note  not  exceeding  30/.    4  B.  &  A.  204. 

13.  A  promissory  note  payable  two  months  after  sight  requires  a 
stamp  appropriated  to  a  note  payable  more  than  sixty  days  after 
iight,  or  two  months  after  date,  date  and  sight  not  being,  in  this  case, 
synonymous.    4  B.  &  A.  592i 

14.  The  legacy  duty  on  bequest  of  personal  property  in  Jndia, 
by  will  there,  ,and  administration  granted  under  it  there,  is  payable, 
if  it  be  remitted  to  England  and  applied  by  another  administrator 
in  &ro<^d,  under  administration  granted  in  Efig/Art^  7  Price,  560. 

15.  A  trustee  under  a  will,  who  pays  the  legacy  duty  upon  an 
annuity  after  the  expiration  of  four  yeai;s  from  the  death  of  the 
testator,  may  recover  the  amount  of  ftie  duty  ft'om  the  legatee,  not* 
withstanding  a  previous  assignment  of  the  annuity  by  such  legatee* 
Tide  3ti  6. 3.  c.  52.     1  B.  &  B..391. 

16.  A  deed  executed  and  indorsed  on  a  former  deed,  as  a  future  Torm  of  Imtflfr 
security  for  advances  made,  and  to  be  made,  under  the  first  deed,  ■"«°*' 

is  exempted  by  48  G.  3.  c.  149.  from  an  ad  valorem  duty,  if  the  first 
deed  be  stamped  with  an  ad  valorem  stamp.     BM*  4'  S.  22d. 

17.  The  premium  given  by  the  parish- officers  upon  a  binding  oul 
ef  a  poor  apprentice  need  not  bo  set  out  in  the  indenture  in  words  at 
lengdi ;  such  an  indenture  being  exempted  from  any  duty  by  8  Anne, 
c*  9.  s-  40.,  and  the  insertion  of  the  premium  being  required  for  nd 
ether  purpose  but  to  ascertain  the  amount  of  the  duty.  1  B.  &  A. 
477. 


STAT^UTfi- 

*  I.  An  act  of  parliament  giving  a  summary  remedy  to  persons  ^asessfSl. 
against  defaulters,  though  in  terms  apparently  prescribing  such  re- 
Inedy,  is  cumulative,  and  does  not  take  away  thd  previous  right  to 
lAie  by  action  at  law.     6  Price,  131. 

2.  Held,  that  a  reversion  to  the  crown,  expectant  on  the  deter-  Pnt^ts* 
jBination  of  an  estate  tail,  granted  by  the  crown  to  a  subject  for 
services,  was  not  barred  1^  either  of  two  private  acts  of  parlia- 
ment which  had  been  passed  for  confirming  a  settlement  of  the  estate 
Vol.  VII.  102 


T94  TAXES.  [AftDBimii! 

ftiade  by  the  tenant  in  tail,  which  settlement  puiported  to  bar  inch 
re\«fsion,  both  of  those  acts  containing  an  express  savii^  of  the 
rights  of  the  crown,  but  neither  of  them  naming  the  crown  in  the 
b^yoftheact;  and  the  second  act  Testing  pait  of  the  settled 
estate  in  trustees  for  sale,  with  directions  to  purchase  other  hinds 
with  the  produce  of  such  sale,  to  be  settledinlieuofthe  lands  sold, 
to  the  same  uses  as  expressed  in  the  former  act  It  was  also  held, 
that  Uie  trustees  could  not  pass  a  fee  simple  in  the  setUed  lands, 
which  they  had  sold  under  the  second  act,  in  conformity  to  the 
powers  therein  given  to  them.    8  Taunt  1. 


TAXES. 

Tax  collecton.      1  •  A  joint  collector  to  taxes  is  liable  for  any  deficiency  in  the  col- 
lection for  the  year  in  the  amount  received  by  his  coadjutor,  although  he 
has  not  himself  collected  during  the  time,  and  although  his  appointment 
may  not  have  been  quite  formal,  if  he  has  in  any  manner  acknow- 
ledged his  appointment,  or  acted,  or  received  a  share  of  the  poundage 
at  any  time.  And  the  court  will  set  insuper  on  him,  although  a  re- 
assessment have  been  made  on  the  parish,  and  the  amount  of  die 
deficiency  collected,  and  paid  over  to  the  receiver-general.  And  if 
he  should  have  procured  a  rule  to  be  made  absolute  for  dischaiging 
a  former  trwuper,  and  for  the  restoration  of  the  money  leWed  ander 
it  by  disiringaa,  without  having  served  the  order  JVwt  on  the  paxiah ; 
the  court  discharging  such  a  rule  w31  do  so  with  costs.     5  ^ioe,  5. 

2.  If  there  be  two  collectors  of  taxes  appointed  under  the  48  6. 3. 
c.  99.  8.  13.  for  a  shigle  parish  by  the  commissioners,  one  for  one 
division  of  the  parish,  called  the  Upper  Pariahf  and  one  for  another 
called  the  Lower  Parish^  and  tiiey  accordingly  collect  the  taxes  se- 
parately Stem  the  several  inhabitants  of  theif  respective  divisioos — in 
case  of  ti  deficiencv  in  the  amount  of  the  taxes  collected,  through 
the  misconduct  of  either,  the  whole  parish  must  be  re-assessed,  and 
not  the  particular  district,  the  collector  of  which  has  misai^lied  die 
money,  and  from  the  collection  of  whose  taxes  the  deficiency  arises, 
although  the  taxes  of  the  other  division  have  been  collected  and  paid 
over  to  the  receiver-general,  the  appointment  being  held  by  the  court  to 
be  considered  as  one  appointment  of  two  for  the  pariah,  which  would 
be  valid  under  the  act,  and  not  of  one  for  each  sub-division,  witich 
would  be  invalid — the  converse  of  the  decision  in  the  case  of  Bam 
V.  Digby  and  others,  1  B.  &  P.  N.  R.  281.     7  Price,  594. 

3.  If  the  acting  commtssioiiers  of  the  land-tax,  assessed  taxes, 
&.C.  refiise  (unless  indemnified)  to  make  a  re-assessment  on  the  parish 
to  which  the  deficiency  appUes  in  execution  of  the  powers  entmsted 
to  them  by  the  several  acts  of  parliament,  where  inaeq^er  has  beea 
set  on  the  parish  whose  collector  is  a  defaulter,  the  coort  will 
them  to  do  so  by  rule  to  show  cause  in  the  nature  of  a 
Service  on  their  clerk  ordered  to  be  deemed  good  service.  The 
is  not  limited  to  any  time  within  which  to  make  such  an  applicatioo. 
6  Price,  103.  And  although  it  i^peared  from  the  condition  of  the 
bond  that  H,  ^.^d  G.  P.  were  both  appointed  collectors,  it  was 
held,  that  such  bond  being  for  the  due  collection  by  H»  W.  only, 
might  be  put  in  suit  against  the  surety,  without  first  seffi^g  liw 
goods  of  G,  P,    Ibid. 

4.  A  bond,  with  one  surety  only,  taken  by  commissioners  of  (axes 
under  the  43  6.  3.  c.  99.  s.  13.,  is  not  therefore  void.  2  B.  Ic  A.431. 


ASBBHBA.]  TITHE.  f9$ 

The  office  of  collector  under  that  act  of  parliament  ia  an  annual  of- 
fice, and  tliorofbre  when  a  bond,  after  reciting  the  appointment  of  S, 
W.  to  be  collector  under  the  act,  was  conditioned  for  the  due  col- 
lection, by  JET.  ff.t  of  the  rates  and  duties  at  all  times  thereafter,  it 
was  held,  that  the  due  collection  of  the  rates  for  one  year  was  a 
compliance  with  the  condition  of  the  bond.  Ibid. '  Assumpsit  for 
money  had  and  received  brought  to  recover  the  amount  of  an  exces- 
sive charae  made  bv  the  defendants  as  collectors  on  a  distress  for 
arrears  of  taxes.  Held,  that  the  defendants  were  not  entitled  to  a 
month's  notice  before  action  brought^  under  statute  43^  3.  c*  92. 
a.  70.,  which  provides  that  no  writ  or  process  shall  be  sued  out  of 
any  thing  done  in  pursuance  of  that  act  til}  after  one  n^onth's  notice. 
1  B.  &  A*  42, 


THEATRE. 

in  a  conviction  of  defendant  for  causing  to  be  acted  at  a  certain  I^ieeayc 
place,  called  the  Cobaurg  Theaire^  in  the  parish  of  Si.  Maryj  Lam* 
heih^  for  gain  and  reward,  a  certain  entertainment  of  the  stage  called 
Richard  the  Third;  the  evidence  set  forth  was,  that  the  defendant 
was  seen  once  or  twice  at  the  rehearsals  of  lUehard ;  that  another 
person  was  stage-manager ;  that  defendant  engaged  J.  S.  to  peff<r/of  ^ 
and  gave  bim  a  check  for  the  amount  of  his  benefit.  Held,  c^at 
this  was  sufficient  to  warrant  the  justices  in  drawing  the  coQcli}sion 
that  the  defendant  caused  ^e  play  of  Richard  the  JTiird  to  be  per- 
formed, 4  B.  &  A.  616.  The  conviction  also  stated,  after  the  ap- 
pearance and  plea  of  defendant,  that  divers  credible  witnesses,  to 
wit,  J.  &,  ^c.  came  before  the  justiees  upon  their  several  oaths,  to 
them  severcdly  and  respectively,  and  in  die  presence  of  the  said  J, 
jS.,  ^c.  duly  administered.  Held,  that  taking  it  altogether,  it  did 
substantially  appear  that  the  oath  was  administered  to  the  witnesses 
in  the  presence  of  the  magistmtes.  The  evidence  also  stated  that 
the  Cobourg  Theatre  was  in  the  parish  of  Lamheihf  and  the  adjudica* 
tion  of  the  penalty  was  to  the  poor  of  the  parish  of  St,  Mary^  Lam- 
heih :  held,  that  this  was  no  variance,  it  not  appearing  that  therf 
were  two  distinct  parishes  so  named.    Ibid, 


TIME, 

Where  the  sheriff  took  possession  under  fieri  facia$f  and  at  a  Day. 
later  hour  of  the  same  day,  the  defendant  surrendered  in  discharge  of 
his  bail,  and  afterwards  lay  in  prison  two  months,  and  thereby  com- 
mitted an  act  of  bankruptcy,  and  by  the  statute  of  James,  was  a  bank- 
rupt from  the  time  of  his  arrest.  I(eld,  that  in  an  action  by  his  as- 
signees to  recover  the  value  of  such  goods,  the  court  would  i^otice 
the  fraction  of  a  day  ;  and  therefore  that  the  sheriff,  having  entered 
before  the  bankrupt  had. surrendered  in  discharge  of  his  bail,  the  as- 
signees were  not  entitled  to  recover.    2  B.  4*  A.  58%^.  « 


TITHE. 

1.  Barren  land  is  that  which  requires  an  unusual  expense  in  ma-  Exemption 
Duringijand  tillage.    2  M.  &  S«  349.  from. 


TiUe  (•« 


Grant  of. 


Ejecttaient   fpr^ 
on  a  holding 
over. 
Modal. 


Compotitio|) 
tot. 
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2.  An  iacl^sure  of  cotumon  appurtenant  i«  aot  exempt  firom  spsr 
cific^thes,  from  wbich  the  land  to  which  it  was  appurtenant  is.  9 
3urr.  1375  ;  1  Blk.  402. 

3.  A  presumption  against  exemption  was>  from  uninterrapted  eo- 
jojment :  held  to  arise,  notwithstanding  endowment  in  1253#  16 
£ast^334. 

4.  Timber  does  not  depend  upon  the  girth  of  the  wood,  4  M.  4" 
S.  135.  Oak  germins  growing  from  old  stools,  the  stumps  of  trees, 
which  had  each  stood  respectively  above  20  yeais^  are  not.  4  M.  ^ 
j5.  131.  The  presumption  is  against  predial  articles  being  exempt 
from  tithes.     2  M.  R.  173. 

5.  Land  which  is  of  a  good  naturd  quality  shall  pay  tilbe  imine- 
diately,  notwithstanding  the  2  and  3  £dw.  6.  c  l^,f  ahbd]^  the  ex- 
pense attending  the  breaking  it  up  and  liming  it  exceeds  the  Teilnm 
made  to  the  farmer  m  the  several  first  years  <?  cultivating  it.  5  M. 
^  S.  16d.  • 

6.  Husbandry  horses  being  used  occasionally  for  the  ftrmer  for 
ether  purposes  or  for  other  persons,  does  not  deprive  the  finrmer  of 
his  pnvilege  of  exemption  where  he  would  he  otherwise  entitled  toil. 
*  Price,  334. 

7.  Perception,  even  by  tlie  rector  of  another  parish,  is  |»resamp- 
'  live  proof  of  title  against  one  not  claiming  them.     13  East,  S5J. 

The  rector's  right  to  the  tithe  of  lambs  vests  at  the  time  when  they 
are  yeaned;  although  the  title  cannot  be  set  out  until  they  are  fit  to 
be  weaned      IB*  4*  B.  84. 

8.  Tithes  are  grantable  especially  only.     3  Burr.  1873. 

9.  The  words,  ^*  all  tithes  arising  out  of  or  respect  of  ftnns,'1ands,'* 
^c.  are  sufficient  to  pass  the  tithes  of  appurtenants.    7  T.  R.  641. 

10.  On  an  ejectment  for  tithes  on  a  holding  over,  an  intention  net 
to  quit  possession  must  be  shown.     l6  East,  53. 

1 1.  A  fixed  day  at,  or  time  about  which  it  is  payable,  is  essential 
lb  the  validity  of  a  money  tnodua,     12  East,  33. 

1 2.  The  rankness  of  a  modt»  must  be  decided  by  the  jury«  2  Blk. 
1257. 

13.  The  determination  of  a  composition  for  tithes  must  be  by 
notice.  Lofft.  6.  And,  semblt^  must  be  for  six  months.  1  B.  flt  B. 
458. 

14.  If  a  rector,  4*c.  having  made  a  composition,  lease  titbes,  and 
Uie  lessee  makes  no  akeration  in  the  composition  ;  when  the  titbbs 
revert  to  the  rector,  Ike,  the  occupier  will  continue  to  hold  under  the 
composition  originally  made  by  the  rector,  &c.  ;  and  consequently, 
will  be  entitled  to  notice  before  the  rector,  ^*e.  can  take  the  tHhcw  m 
kind.     1  B.  4-  P.  458. 

15.  Where  the  lessee  of  tithes  for  one  year  underlets  theoccopien, 
the  lessee  for  tho  following  year  is  liable  to  the  owner,  though  n» 
notice  has  been  given  to  the  occupiers  to  determine  the  compositioiu 
d  Taunt.  95. 

16.  A  notice  to  determine  a  composition  of  tithes  must  be  unecpii- 
vocal*  A  demand  of  <<  tithes  vicarial,"  and  refiisal  to  recove  the 
Composition  tendered  thereupon,  are  not  sufficient     12  EaFt,  83, 

17.  Where  an  occupier  of  land,  who  had  been  under  compositioD 
for  tithes,  refused  to  pay  the  composition,  or  set  out  tithes  in  kind, 
alleging  that  he  was  exempted  by^uiodus.  Held,  that  in  anactioa 
on  2  ^  3  Edw.  6.  for  the  treble  value  of  the  tithes,  it  was  not  neces- 
8S|ry  t(>  prove  a  notice  to  determine  the  composition ;  thor  oocupier^ 
disclaimer  of  the  rector's  title  to.  tithe  in  kiod,  rendering  ftOtioe  oo^ 
necessary.     I  B.  &  B.  4. 
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18.  A  composition  is  determined  by  the  death  of  the  incumbeitg. 
10  East,  269. 

19.  Where  the  composition  is  continued,  the  late  incumbent's-right. 
is  the  value  of  the  title  he  would  have  received  had  there  been  no 
eon^osition.     10  East,  269. 

20.  A  composition  is  an  admission  by  the  occupier  of  the  proprie- 
tor's title ;  operating  as  an  estoppel.    2  Mars.  38.    6  Taunt.  333. 

21.  Evidence  in  support  of  a  real  composition  must  be  referable  to 
a  deed  of  composition.     2  B.  ^  P.  272. 

22.  Notice  of  setting  out,  is  not  necessary  to  tithing  at  commpn  Made  of  tith^ 
^w,  though  it  is  by  the  ecclesiastical.     8  Burr.  1891.  inS* 

23.  The  tithe  ought  to  be  so  set  out,  and  the  nine  parts  left  so  long, 
ih^t  the  parson  may  judge  by  the  view  whether  it  is  fairly  set  out 
2  Taunt.  66. 

24.  A  farmer,  though  he  cannot  wantonly,  yet  may  necessarily,  cut 
and  tithe  p«ri  of  a  Beld,  nnd  then  profieed  to  another  field.  12  Easty 
289. 

25.  Where  a  field  lies  in  two  parishes,*the  farmer  is  not  bound  to 
cut  and  tithe  the  whole  of  what  lies  in  the  parish  in  which  he  began  to 
eut,  before  he  proceeds  to  the  other  part. .   12  East,  239. 

26.  The  mode  of  tithing  wheat  is  ia  the  sheaf.  13  E^st,  261. 
2  Taunt.  55, 

27.  Grass  must  have  been  tedded  previous  to  putting  into  grass 
cocks.     10  East,  5. 

28.  The  mode  of  tithing  hay  is  in  grass  cocks.     2  Taunt  55. 

29.  Hops  are  not  tithable  until  afler  being  gathered  from  the  bind. 
7  T.  R.  86.    2  B.  &  P.  172. 

30.  The  consideration  of  putting  sheaves  into  shocks,  and  after 
rain  opening  them  to  dry,  is  sufficient  to  support  a  custopiary  mode 
of  tithing  wheat     1M.&S.66. 

81.  The  consideration  of  putting  barley,  oats,  peas,  or  vetches  intQ 
cocks,  and  after  rain  opening  them  to  dry  and  closing  them,  is  not 
sufficient  to  support  a  customary  mode  of  tithing  Wley.  1  M. 
&  S.  66. 

32.  There  cannot  be  a  customary  mode  of  tithing  barley.  2  B. 
&P.  172.     7T.  R,  86. 

33.  The  tithe  owner  is  not  entitled  to  use  an  extra  occupatioi;  Tithe  owner. 
way  ;  but  only  Uiat  ordinarily  used.  2  N.  R.  466. 

34.  The  action  for  treble  value  is  an  appropriate  foim  for  deciding  f^  ^he  acHbn 
the  tide  to  tithes.    8  East,  178.  Loft.  283.     N.  B.  The  writer  has  value. 
seen  an  opinion  of  the  late  learned  sergeant  Williams  denying  this 

case. 

35.  The  party  entitled  when  severed,  must  sue  for  the  treble  value. 
1  B.  &  P.  468. 

36.  Sembhf — ^A  lessee  and  farmer  of  tithes  declaring  as  owner  and 
proprietor,  is  bad.     5  Price,  334. 

37.  Where  a  declaration  in  debt  for  tithes  under  2  8b  3E.  6.  c.  13. 
8. 1.  omitted  to  state  that  the  tithes  had  been  yielded  and  paid,  and 
of  right  ought  to  have  been  paid  within  for^  yeavs  next  before  the 
passing  of  the  act.  Held,  that  it  was  defective  even  after  verdict, 
ttnd  the  judgment  was  arrested.     4  B»  &.  A.  655. 

38.  A  modus  is  a  defence  to  an  action  for  treble  value.  15  East. 
641. 

39.  Proof  of  non-payment  of  tithes  within  living  memory,  is  no 
defence  to  an  action  for  treble  value,  where  declaration  avers  that . 
tljey  were  payable  within  forty  years,  &c.     5  T.  R.  2^.  ^ 
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40.  In  a  suit  of  tithes,  where  the  point  in  issue  is,  whether  thwe 
exists  a  modus  of  a  certain  sum  of  money  for  a  particular  form  m  a 
township  within  the  parish,  though  the  defendant  will  not  in  genenJ 
be,  allowed  to  enquire  whether  other  farms  in  the  same  township  ue 
not  subject  to  the  same  payment,  yet  such  enquiry  may  be  made  by 
the  other  side  in  cross-examination,  to  show  that  such  payments  can- 
not be  a  modus  consistently  with  the  evidence  which  has  been  pre- 
viously adduced.     1  M.  &  S.  292. 

41.  In  an  action  for  treble  value,  the  plaintiff  must  prove  a  vahd 
title,  or  perception  of  tithes,  or  a  composition  formeriy  Mde.  A 
treaty  for  a  composition  which  went  off  will  not  do.     1  B.  &  P.  458. 

42.  An  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in  a  suit 
instituted  for  tithe  hay,  by  a  vicar,  against  the  lector  and  oCber^ 
(owners  of  lands  in  the  parish)  in  which  answer  the  defendants  dia- 
puted  the  vicar's  claim,  and  declared  that  the  tithes  in  question  be- 
longed to  the  rector,  wUl  be  evidence  in  an  action  €or  tithea  by  a  sue* 
ceeding  rector,  against  owners  or  occupierp  of  the  same  lands,  for  the 
tithes  of  which  the  former  «uit  was  instituted.     15  East,  334. 

4?.  In  an  action  for  treble  value  costs  are  not  due,  unless  Uie  sin^ 
gle  value  has  been  found  by  a  jury  not  to  e:(cead  twenty  nobles.  I 
H.  B.  167. 

44.  In  an  action  on  2  4^  8  Edw.  6.,  where  the  first  count  is  for 
treble  value  of  the  tithes,  and  the  rest  for  the  single  value,  a  verdict 

^  be  entered  for  the  plaintiff  on  the  whole  declaration  by  consent,  sub- 

ject to  the  award  of  an  arbitrator  who  directs  the  poaiM  to  be  indors- 
ed <<  30s.  treble  value  of  the  tithes,  damages  Is.,  costs,  408.,"  held 
to  be  within  the  6  4>  9  Wm.  3.,  and  that  the  plaintiff  is  entitled  to 
his  costs  of  suit,  a  rule  obtained  on  a  motion  founded  on  an  opiokm 
that  a  plaintiff  was  not  so  entitled  under  such  circumatances,  S^ 
charged  with  costs.     3  Price,  474. 

45.  Semble.  A  fanner  claiming  the  exemptiim  (under  the  custom) 
from  tithes  for  green  cut  food  applied  for  foddeibg  hnsbandipy  hMses, 
must  shew  that  such  horses  were  bona  fide  used  in  husbandry,  and  thai 
he  had  no  other  sustenance  (of  any  sort)  for  ihera  on  his  fiurm.  Both 
those  points  are  questions  of  fact,  and  tiie  finding  of  the  jory  is  con- 
clusive.    5  Price,  334. 

46.  A  new  trial  may  be  granted  in  an  action  for  treble  value.  6 
Taunt.  297. 

4X  The  amount  of  the  tithes  sought  to  be  recovered  being  suill, 
is  a  ground  for  refusing  a  new  trial,  or  at  least  a  second  new  trial, 
GwroWf  B.  dubitanU  on  a  question  like  th^  present,  in  an  actkin 
affecting  a  right,  and  likely  to  be  of  frequent  recurrence,  and  theiofcre 
important  in  the  first  result.  5  Price,  334. 
Remtdy  for  not  4^-  The  remedy  for  not  removing  is  by  action  or  distress.  Ca&> 
removing.  not  turn  in  cattle  upon  the  land,  out  of  which,  4*^.     8  T.  R.  72 

49.  To  an  action  for  not  removing  tithe,  a  general  notice  to  removv 
all  the  tithes  of  his  lands,  haymg  a  few  days  before  been  preceded  by 
a  notice  that  they  would  be  set  out,  specifying  their  kind,  and  fitNOi 
what  land,  is  sufficient.     11  East,  358. 

50.  Where  tithes  are  set  out  on  the  day  specified  in  a  previous  imn 
tice,  a  second  notice  to  remove  them,  though  they  have  dieQ  beeome 
rotten,  is  sufficient  to  maintain  an  action  for  neglect.    1 1  East,  358. 
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I'OLL. 

1.  A  prescription  for  toll  of  com  brought  into  a  town  to  be  sold   Market  (oil. 
on  a  market-day  there,  whereof  any  part   is  pitched  within  the 

market  for  sale,  and  which  shall  there  be  sold,  is  bad,  inasmuch  as 
there  cannot  be  any  toU  in  respect  of  goods  not  actually  brought  into 
the  market.    4  S.  &  A.  559. 

2.  A  bridge  is  not  a  highway  within  the  meanl%  of  the  13  6.  3.  ^emptioa 
c.  84.  s.  60.,  by  which  carriages  employed  in  carrying  materials  for  '^"*"' 

the  repair  of  any  turnpike-road  or  public  highway,  are  exempted 
from  toll,  and,  therefore,  toll  is  payable  for  a  carriage  employed  in 
eanying  materials  for  the  repair  of  a  bridge  along  a  turnpike-road. 
!2  B.  4-  A.  49. 

3.  Where  a  turnpike  act  exempted  persons  from  toll  <<  in  going  to 
and  returning  from  their  proper  parochial  church,  chapel,  or  other  > 
place  of  religious  worship  on  Sundays ;"  held,  that  the  word  (parochi- 
al) extended  over  the  whole  clause,  and,  therefore,  that  a  dissenter 
was  not  within  the  exemption  in  ^oing  to  and  returning  from  his  pro- 
per place  of  religious  worship,  situate  out  of  the  parish  in  which  he 
resided.    2  B.  &  A.  206. 


TRESPASS. 

1.  A  jugdment  in  ejectment  upon  several  demises  of  two,  was  ip^  ^^^  ^^^^ 
held  to  be  evidence  to  support  trespass  quare  claus.  freg.  brou^i  porty. 

by  them  jointiy.     6  M.  4-  S.  64.  . 

2.  In  trespass,  the  declaration  was  for  taking  goods,  chattels,  and 
effects.  Held,  that  the  plaintiff  might  recover  the  value  of  fixtures 
under  these  words.     4  B.  4*  A.  206. 

3.  To  trespass  quare  claummfregit,  defendant  pleaded  not  guilty, 
and  a  justification  of  aright  of  way  ;  plaintiflf,  in  replication,  admitted 
the  right  of  way,  and  new  assigned  extraviam.  The  plaintiff  having 
obtained  a  verdict  on  the  new  assigned,  with  Is,  damages,  was  held 
entitled  to  the  full  costs.    3  B.  &  A.  443. 


TRIAL. 

1.  In  a  cause  conceraing  rights  of  chace,  involving  documentary  Jq  civil  cases, 
evidence  of  great  length  and  antiquity,  together  with  much  oral  testi- 
mony, the  court  would  not  grant  a  trial  at  bar,  a  new  trial  having 

recently  been  refused  in  E.  B.,  where  another  defendant,  who  had 
contested  the  same  rights,  had  obtained  a  verdict.     1  B.  &  B.  265. 

2.  Where  the  plaintiff,  having  omitted  to  give  due  notice  of  trial^ 
enters  his  record  on  the  manshid's  book,  subsequent  to*the  entry  of 
the  defendant's  record  by  pi^ovisOf  upon  which  due  notice  of  trial  has 
been  given  ;  it  was  holden,  that  the  defendant  had  a  right  to  go  to 
trial  on  his  record,  and  that  the  plaintiff  not  having  then  appeared, 
was  properly  nonsuited.     IIS.  &  A.  253. 

3.  Rule  as  to  notices  of  trial.     4  Price,  4. 

4.  It  is  not  necessary,  in  case  of  a  trial  by  provisOf  afler  a  lopje  of 
four  terms,  without  any  proceeding,  to  give  a  term's  notice.  2  B.  ^ 
A.  694v 
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&•  The  &ct  «f  a  cause  being  in  the  written  list  at  JVTfi  Prtfw,  is 
notice  to  the  attorney,  that  it  may  be  tried  at  any  time  in  the  conne 
of  the  day,  and,  therefore,  where  a  cause  had  been  for  several  days 
in  that  list^  and  was  at  length,  tried  out  of  its  order  as  an  undefenM 
cause  in  the  absence  of  the  defendant's  attorney ;,  the  court  granted  a 
new  trial  only  on  payment  of  costs.    8  B.  4*  -^^  3^9* 

6.  The  court  will  permit  a  suggestion  to  be  entered  on  the  record, 
for  the  purpose  of  ctofying  the  trial  of  a  misdemeanor  into  an  ad- 
joining county,  w\iffe  there  appears  a  reasonable  ground,  on  the  af- 
fidavits, for  believing  that  a  fair  and  impartial  trial  cannot  be  had  m 
the  county  where  the  venue  is  laid,  and  the  suggestion  need  not  state 
the  facts  from  whence  such  inference  is  to  be  drawn.  3  B.  4*  A« 
444. 


tainable. 


TROVER- 

ET^Tm  "  "****'     ^ '  Where  plaintiff  sold  goods  to  T.,  who  paid  for  them,  and  was  to 

fake  them  away,  but  defeiraant  becoming  possessed  of  the  place  in 
which  the  goods  were  deposited,  plaintiff's  attorney,  accompanied  by 
7.,  demanded  them  of  defendant,  telling  him,  that  they  beloi^ed  to 
plaintiff,  and  that  they  had  sold  them  to  T. ;  to  which  defendant 
answered,  that  he  would  not  deliver  them  to  any  person  whatsoever, 
and  afterwards,  plaintiff  repaid  the  money  to  T.,  and  bnHi^ht  trover 
against  defendant*  Held,  that  this  demand  and  refusal  were  sufficient 
evidence  of  a  conversion  to  support  the  action,  and  that  a  new 
demand  by  the  plaintiffb,  afler  they  had  repaid  the  money  to  T.,  waa 
not  necessaxy.    5  M.  4*  ^*  1^^* 

2.  Where  Jl*  consigned  the  goods  of  B.  to  C,  and  C,  wUbaoi 
notice  of  the  right  of  j§.,  sold  a  part,  and  kept  the  remainder  in  bis 
possession.  I^ld,  that  C  was  liable  in  an  action  of  trover  by  B.  for 
the  value  of  the  goods  that  were  sold,  as  well  as  for  (hose  that  remaio- 
ed  in  his  possession.    8  Taunt.  237. 

&  Trover  will  lie  for  the  mis-delivery  of  goods  by  a  warehouse* 
man,  although  such  mis-delivery  has  occurred  by  mistake  only.  2  B. 
&  A.  702. 

4.  Held,  also,  where  a  tenant  had  come  into  possession  of  Am 
premises  in  1616,  and  the  lessor  of  the  plaintiff  claimed  under  a  wriic 
ofelegiij  and  inquisition  diereon  issued  in  1818,  but  founded  on  a 
judgment  recovered  to  1816,  ^at  no  notice  to  quit  was  necesaaiT'- 
Ibid. 
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T&UST. 

1.  A  term  of  years  was  created  in  1762,  and  assigned  over  torn- 
trustee  in  1779,  to  attend  the  inheritance.  In  1814>  the  owner  of  Ibe 
inheritance  executed  a  marriage  setdement,  and  in  1816,  he  convey- 
ed his  life-interest  in  the  estate  to  a  purchaser  as  a  security  foradebt 
but  BO  assignment  of  the  term,  or  delivery  of  the  deeds  relating  to  it, 
took  place  on  either  occasion.  In  1819,  an  actual  assignment  of  the 
termjvas  made  hj  the  administrator  of  the  trustee  in  1779,  to  a  new 
trustee  for  the  purchaser  in  1816.  Held,  that  under  these  ciicum- 
stances,  on  an  ejectment  brought  by  a  prior  incumbranoe  against 
the  purchaser,  the  juiy  were  warraiied  in  presuming  that  the  term 
had,  previously  to  1819,  been  surrendered.  2  B.  &  A.  782.  A  tttmU 
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1000  years  was  created  by  deed  in  17lt,  and  in  llfiB  was  signed,  foi^ 
the  purpose  of  securing  iln  annuity  to  Aiy  and  afler  that  to  attend  the 
inheritance.  .^.  hating  died  in  1741,  and  the  estate  having  remained 
uKidisturbed  in  the  hands  of  the  owner  of  the  Inheritance,  and  her 
devise  from  1735  to  1813,  without  any  notice  having  been  in  the 
mean  time  taken  of  the  term,  except  that  in  1801,  the  devisee,  in 
whose  possession  the  deeds  creating  it  and  assigning  it  were  found, 
covenanted  to  produce  (hose  deeds  wheii  c<dled  for^  Held,  that  un- 
der these  circUfhstances,  the  jury  were  warranted  in  an  ejectment 
brought  for  the  premises  by  the  heir  at  law  to  presume  a  surrender  of 
the  term.     2  B.  &  A^  710. 

2.  The  trustees.  Tinder  a  marriage  settlement  of  stock,  the  divi-  Ei-oficio  noit 
dends  of  which  they  covenanted  to  permit  the  bankrupt  td  receive  for  ^'^^  ^' 
his  life,  executed  afler  his  badkruptcy  a  power  of  attorney  to  A,  to 
receive  the  same*  A*  received  the  dividends,  and  paid  them  over  to 
the  wife  of  the  bankrupt,  save  one  sum,  ifdiich  he  paid  to  one  of  tb6 
trustees.  Held,  diat  the  assignees  might  recover  the  amount  of  such 
dividends  from  the  trustees,  in  an  action  for  money  had  and  received^ 
8  Taunt.  263. 

USE  AND  OCCUPATION. 

1.  Where  an  owner  of  an  estate  contracts  to  sell  to  ahothcir,  who  By  wliom  malitfl 
-thereupon  sells  a  part  of  the  property  so  contracted  for  by  auciioA  ♦^hiaWci. 
to  a  third  person,  and  he  (the  sub-vendee),  gets  possession,  and  the 
original  vendor  afterwards  refuses  to  perform  his  contnici,  which  oc- 
casions a  suit  in  equity  pendiiig,  which  the  original  vendor  obtains 
possession  front  the  sub-vendee  on  a  demand  to  be  restored  to  it,  ft 
being  rumoured  that  the  original  purchaser  had  failed  in  the  suit  m^ 
stituted  for  specific  performance.     If  in  fact  the  plaintiff  should  ul- 
timately succeed  in  that  suit,  and  the  estate  is  in  consequence  con- 
veyed to  the  pui'chaser  under  a  decree  of  the  court,  thei   sub-vendee 
may  maintain  use  and  occupatioif  against  the  original  vendor  for  all 
the  time  during  which  he  held  the  possession  so  obtained*  frdm  the 
i^econd  purchaser^     tf  Price,  157. 

-  2»  The  husband  is  not  liable  in  an  action  for  use  and  occupation  to  ^l^'"**  ^"f  «< 
pay  for  the  enjoyment  of  a  house  by  his  wife  diitn  Mola.  1  B,  &  B.  60.  maintamable- 

tJSURt. 

1.  If  the  drawer  of  a  bill  of  exchange,  (Which  has  been  accepted  are  «rario«#< 
by  the  drawer,)  made  payable  to  his  own  order  and  indorsed  by  him, 

sets  Another  person  to  procure  cash  for  it,  who  does  so  by  allowing 
more  than  the  legitl  discount  to  be  taken  on  it,  it  is  usurious  ;  for  not 
being  drawd  for  the  benefit  of  such  thifd  person,  bvtt<)(  the'  drawer 
bimael^  it  is  not  a  sale  of  the  bill  by  such  &urd  person,  but  an  ad<' 
vance  of  money  by  way  of  discount  to  the  person  mahhEig  it,  and  <to 
his  credit.  Such  a  bill  getting  info  the  hands  of  the  crown  under  nh 
extent  against  Ae  party  who  discounted  it,  is  equally  invalid' as  if  it 
were  still  in  his  possession.     4  Price,  50. 

2.  Where  a  builder  having  taken  ground  on  >a  building  lease  at 
the  ground  rent  of  108/.,  assigned  over  his  lease  to  A.  for  a  sum  con- 
eiderably  [*]exceeding  the  then  value  of  the  premises,  and  at  tbo        r*Arta1 
same  time  took  a  lease  ffom  A.  at  an  increased  rent  of  895/.,  and  con-        L  ^^ 
taining  the  same  covenants  for  building  as  the  original  lease,  together 

with  a  stipulation  of  beirig  alk>wed  to  repurchase  (he  lease  at  the 
Vol.  VIL  103 
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same  snm  for  which  k  was  assigned  hy  him  to  A.  Held,  ib^mAa 
these  circumstances,  it  was  properly  left  to  the  juiy  to  say,  wl»ette 
.  this  was  a  purchase,  or  an  usurious  loan ;  and  the  juiy  having  found 
k  to  be  the  latter,  the  court  refused  to  disturb  the  verdict  3  B.  « 
A*  664. 
What  confmct.  3-  On  the  11th  Mm,  1816,  A.  borowa  of  B.  801.  On  fte  »th  of 
Zltt^T  June,  1817.  A  and  Z  give  B.  for  that  loan  a  ^^^^ 

87/.  3«.  payable  by  four  mstalments ;  viz.  on  the  29th  of  SepUmber^ 
and  26th  of  December,  1817,  and  the  25th  of  Marchy  and  24tfa  of 
June^  1818,  with  an  agreement  that  the  whole  87/.  3*.  should  be  pay- 
able on  default  of  any  one  instalment  Held,  thfit  the  agreement  was 
not  usurious.     1  B.  &  B.  447. 

4.  A  bill  of  exchange  afiected  by  usury  being  in  the  bands  of  an 
innocent  holder,  the  latter  on  being  informed  of  the  nauTy,  takee 
a  fresh  bill  in  lieu  of  it,  drawn  of  the  parties  to  the  original  usury, 
and  accepted  by  a  third  person  for  the  accommodation  of  the  other 
party.  Held,  that  he  cannot  maintain  an  action  against  the  acceptor 
of  this  subsatuted  bill.    2  B.  &  A.  588. 


Kb  effect  oa 
collateral  or 
flobfequent 
coDtract8< 


CcnTiction  of* 


Id  generals 


VAGRANT. 

A  conviction  stated,  that  plaintiff  having  been  brou^t  before  a 
magistrate,  on  an  information  charging  him  with  havmg  unlawful^ 
letumed  without  a  certificate  to  a  parish  from  which  he  had  beenre- 
movedi,  and  that  upon  that  occasion  he  confessed  bimsdf  gwlty. 
Held,  that  this  conviction  was  good  upon  the  fiice  of  it^  aad  that  it 
was  not  necessary  to  state  ki  k  expiessly  any  act  of  vagrancy,  k  be- 
ing for  the  party  convicted  to  show  in  his  defence  that  he  did  not  re- 
torn  in  a  state  of  pauperism.    3  B.  &  A.  103«. 

VARIANCE. 

1.  The  plamtiflEs  declared  that  they  agreed  to  sell,  and  that  the  de« 
fendants  agreed  to  buy  certain  goods  atod  merchandizes,  to  wit,  thi69 
hundred  and  twenty-eight  chests,  and  thirty  Kidf^shests  ef  oranges 
and  lemons,  at  and  for  a  certain  speckled  price,  also  laid  under  a 
viz.  The  contract  proved  was  for  three  hundred  and  eight  chests, 
and  thirty  half*chests  of  China  oranges,  and  twenty  chesCs  ofhmoas^ 
without  specifying  price.  Held,  that  Uiere  was  no  variance,  the 
price  ahd  quantity  being  laid  under  a  viz.    8  Taunt  107^ 

2*  The  declaration  stated  that  A.  was  indebtedto  the  plaintiflr  in 
a  certain  sum,  to  wit  26/.  13«.  6iL,  being  the  balance  of  a  certain 
larger  sum  ;  that,  in  consideration  that  the  plaintiff  would  forbear  to 
sue  «id.,  the  defendant  undertook  te  accept  a  bill  for  the  said  balance 
of  26/.  13«.  6da     The  actual  balance  due  was  only  26/r    Held,  that 
idthough  the  sum  in  the  statement  of  the  contract  was  aoi  laid  under 
a  viz.,  yet  as  it  referred  to  the  iflduceHoent  where  the  sum  was  laid 
under  a  yiz.,  aud  as  the  substance  of  the  contract  was  to  pay  tbe 
bedaace  due,  there  was  no  variance.     8  Taunt  197. 
Of  rarianco  hi       [*]3-  ^  assumpsit  by  one  of  two  surviving  partners,  the  fiKStoT  the 
the  (!e8<^iptioii  plaintiff  being  surviving  paiftner  must  be  stated  in  the  dedvation  ; 
of  contracts  and  and  therefore  a  count  for  goods  sold  by  him  to  defendant  is  not  sop- 
written  iostra-  ported  by  proof,  that  the  goods  were  sold  by  the  plaintiff  and  his  de- 

'"'^"nieOSl       ^^®^®^  partner,  4  B.  &  A,  374. 

^         -J  4.  Wherea  lease  was  stated  in  the  declaration  to  be  made  by  die 

plaintiff  on  the  one  part,  and  T.  R,  on  the  other,  but  turned  out  on 
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evidence  to  have  been  made  by  the  plaintiff  and  his  wife  on  the  one 
part,  9jad  T.  R,  on  the  other.  Held,  (Didlas^  C.  J.  abaerUe)  that 
this  waq  no  variance.     1  B.  &  B.  443. 

i,  Deciaration  stated  that  defendant  bargained  for  and  bought  of 
plaintifis  of  East  India  rice  according  to  the  conditions  of  side  of  the 
East  India  Company,  to  be  put  up  at  the  next  East  India  Company's 
sale,  by  the  proprietors,  if  required,  at  a  certain  price  there  men** 
tioned.  The  proof  was,  that,  besides  these  conditions,  the  rice  was 
sold  per  sample.  Tliis  is  no  variance,  the  words  **  per  sample"  not 
being  a  description  of  the  commodity  sold,  but  a  coUateral  engage- 
ment that  it  shajl  be  of  a  particular  quidity .  The  rice  did  not  corre- 
spond with  the  sample,  but  the  defendant,  after  seeing  fkeoh  samples 
inferior  in  quidi^io  the  original  purchase  sample,  put  it  up  at  tiie 
East  India  Company's  sale  at  a  limited  price,  and  no  bidding  taking 
place  to  that  extent,' he  bought  it  in.  Held,  that  he  could  not  aftec- 
waids  repudiate  the  contract.    4  B.  &  A.  387. 

i6»  In  an  action  of  covenant  the  decbualioa  stated,  that  by  a  cer^ 
tain  indenture  it  was  witnessed,  that  as  well  in  consideralion  of  cer- 
tain furnaces  to  be  erected  by  the  plaintiff  T.  R.  B.  did  demise,  4^. 
The  4^fendant  pleaded  non  est  factum.  On  producing  the  deed  in 
evidence,  it  appeared  to  be,  that  as  well  in  consideration  of  the  erec- 
tion of  the  furnaces,  as  also  for  building  certain  houses  and  payment 
of  rent,  T.  R.  B.  did  demise,  &c.  Held,  that  this  was  fi  fatal  vari* 
ance.    2  B.  &  A.  765. 

7.  The  declaration  stated,  that  a  bill  of  ^change  was  drawn  and 
accepted  at  DubUn^  to  wit,  at  Westminster^  &c.  for  a  certain  sum 
therein  mentioned,  without  alle^g  it  to  be  at  Dublin  in  Ireland^ 
Held,  that  the  bill  upon  this  declaratioa  must  be  taken  to  have  been 
drawn  in  Englandfbr  Englishmot^yy  and  therefore  proof  of  abill  drawn 
at  Dublin  in  Irtkmd  for  the  same  sum  in  Irish  money  which  diflfera 
in  value  from  English  money,  did  not  support  the  declaration,  and 
diat  this  was  a  fatal  variance.  Held,  also,  the  bill  having  been  drawn 
for  a  certain  sum  sterling,  that  the  otmssion  of  the  word  sterling  in 
the  declaration  was  immaterial    2  B.  &  A.  30L 

6.  The  contract  laid  in  the  declaration,  was  to  deliver  stock  of  the 
27th  of  Februaiy.  The  contract  proved  was  to  deliver  stock  on  the 
settling  day,  which  at  the  time  was  fixed  for  and  understood  by  the 
parties  to  mean,  the  27th  of  February,  Held,  that  the  proof'^  sup? 
ported  the  declartt^on.  2  B.  &  A.  836. 

9.  One  count  of  the  declaration  stated  the  consideration  of  a  gua- 
rantee for  5000/.,  to  be  a  certain  credit  to  be  given  by  C  and  Co.  to 
V.  and  Co.,  in  a  manner  then  and  there  agreed  upon  between  the 
parties.  The  evidence  to  support  this  allegation  consisted  of  letters 
to  the  following  eflect  "  My  son  informed  me  he  was  about  to  enter 
into  some  arrangements  of  a  pecuniary  nature  for  the  house  of  V, 
and  Co.,  in  which  he  is  a  partner,  and  that  it  would  be  advantageous 
to  have  such  arrangements,  or  part  of  them,  carried  into  effect  by 
drafU  by  me  on  you,  paysible  to  him  or  his  order  and  that  be  was 
perauaded  I  would  guarantee  your  ultimate  security,  I  therefore  give 
[*lyou  such  guarantee  to  the  amount  of  5000/.  I  find  that  the  house  r*S04l 
of  r,  and  Co.  has  deemed  it  expedient  to  establish  a  credit  with  some 
house  in  Landan^  upon  sqch  terms  as  may  be  agreed  upon  l^y  the 
parties,  and  that  my  son  has  written  to  you  to  fix  that  credit  with  you, 
not  doubting  that  I  would  guarantee  your  ultimate  security.  My 
regard  for  my  son  induces  me  to  give  the.  guarantee  in  question, 
I  gave  you  a  letter  of  ultimate  gaurantee  to  the  amount  of  6000i., 
for  such  arrangement  of  a.  pecuniary  nature,  as  ray  son  might  enter 
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bio  with  yoo,  on  for  such  part  of  them  at  might  be  carried  into  eflbot 
by  drails  by  me  on  you,  payable  to  him  or  order,  and  as  I  am  since 
informed,  that  such  arrangements  have  been,  or  are  about  to  be,  ex« 
tended  to  the  amount  of  8000/.,  I  give  you  my  uhimate  guarantee  for 
the  additional  s\im  of  3000/.  My  guarantee  for  $0002*  my  gua^ 
mnteeing  temporary  aid  on  an  emergency,  my  guarantee  in  the  same 
year  for  3000/.,  which  last  in  its  plain  sense  marks  the  event  oi 
the  temporary  aid,  make  the  whole  of  my  guarantee  against 
ultimate  loss  8000/.,  and  distincdy  limit  it  to  that  amount."  Held, 
that  there  was  no  variance  between  the  contract  above  stated,  and 
that  made  out  by  this  evidence.  Another  count  suppoited  by  the 
0ame  evidence,  stated  the  consideration  of  the  guarantee  to  be,  '*  that 
C,  and  Co*  would  give  F.  and  Co.  credit,  in  mininer  then  and  there 
agreed  upon,"  and  the  promise  given  on  such  consideration,  to  be  a 
guarantee  for  8000/.  Held  also,  that  there  was  no  variance  between 
this  statement  and  the  evidence  adduced  m  proof  of  it     1  B.  &  B.  523; 

10.  In  the  recital  of  a  bond,  the  difibrences  wem  said  to  exist  be- 
tween the  above  bounden  J.  B.  and  C,  and  the  above  named  D.  £. 
and  F.y  the  declaration,  in  setting  out  the  bond,  laid  the  differences 
to  exist  between  Ji.  B,  C.  D,  E.  and  F.  Held,  that  this  was  no  vaii* 
f^ce.     1  B.  ^  A.  850. 

11.  Where  the  contract  declared  upon,  was,  that  plaintiff  had  bar* 
gained  and  sold,  and  defendant  agreed  to  buy  a  large  quantity  of 
head  matter  and  sperm  oil,  which  was  afterwards  asc^tainod  to  be  a 

-  given  quantity,  and  the  contract  proved)  was,  for  the  purchase  of  aH 
^e  head  niatter,  and  sperm  oil,  per  the  Wildman  :  held,  that  this  was 
no  variance.     1  B.  i$>  A,  9. 

12.  Peclaration  by  f .,  a  treasurer  of  a  friendly  society,  on  a  bond 
to  t^.,  then  being  treasurer  ;  pica  non  eslfaehan^  the  bond  given  in 
evidence  was  to  «/^.,  without  stating  him  to  be  treasurer  to  tfa^  »or' 
ty.     Held,  that  ^.  was  entitled  to  recover.     I  B.  4-  A.  57. 

Id.  Declaration  stated  bill  of  exchange  to  be  drawn  upon,  and 
cepted  by  three  persons,  it  wal  proved  to  have  been  drawn  upon  and 
accepted  by  the  three  jointly,  with  a  fourth*  Held,  that  this  was  nn 
variance.     1  B.  &  A.  224. 

14.  A  bill  of  exchange  drawn  by  J.  S,  to  his  own  order,  value 

received,  means  value  received  by  the  drawee,  and  if  it  be  alk^ged  sq 

the  declaration  to  be  for  value  received  by  said  •/.  S.,  it  is  a  vari* 

ance ;  p^oof  of  theacknowledgment  of  one  iteoa  of  debt  only,  is  good 

to  support  a  count  upon  an  account  stated.     5  M.  ^  S.  65. 

M  variance  in        15.  The  count  stated  that  the  plaintiff  had  retained  the  defeodant, 

the  descHption  as  agent,  to  cause  tlie  plaintiff's  ship  to  proceed  to  GoUeuhw^  in 

or  torts.  ^jyjei,  th^j  gjjg  njigljj  proceed  to  St.  Petershurgh ;  the  chief  evidenoa 

adduced  in  suf^rt  of  this  allegation,  was  a  written  arraogemeiit 
agreed  upon  between  the  plaintiff's  managing  clerk,  and  the  delead- 
ant,  in  which  it  was  ordered,  «  that  the  ship  should  touch  at  C^Men- 
burgh,  to  know  the  state  of  things  in  Rtusia^  and  receive  instroo* 
tions"  And,  "  that  the  captain  should  consign  the  ship  to  defead- 
[  *805  J  ant's  [*]correspondents  at  St,  Petersburgh^  or  my  other  pboe  she 
might  land  her  cargo  at :"  and  a  conversation  between  the  piainliff^s 
clerk  and  the  defendant,  in  which  defendant  said  '^  he  had  insttred 
the  ship  from  Folmouth  to  SJuemess  ;  she  would  join  convoy  to  go 
to  St.  Petershurghy  Held,  that  there  was  a  fatal  variance  between 
the  count  and  the  evidence.     1  B.  &  B.  508. 

16.  Declaration  stated  that  defendant  went  before  one  it.  C.  B^ 
ran  Waterpark,  of  Waterf&rk,  in  the  county,  &c.,  and  proof  was, 
that  be  went  before  R.  C,  Baron  fVaierpark^  of  Waterpark^  m  the 
county,  6cc.    Held,  that  the  alle^tion  in  the  declan^on,  was  a  de- 


AbbimbA*]  .  TAMANCE*  ,805 

^cription  of  a  name  ofdigmly,  and  therefore  that  Uus  waa  a  fatal  vi^ 
nance.  In  a  count  for  slander,  the  words  were,  <'  this  is  my  um« 
brella ;  he  stole  it  from  my  back  door ;"  the  words  proved  were^ 
<<  it  is  my  umbreUa,"  &c.  And  it  appeared  that  these  words  were 
not  spoken  in  the  house  where  the  umbrella  then  was.  Held,  that 
the  evidence  did  pot  support  the  declaration,  inasmuch  as  the  words 
litid,  imported  to  be  spoken,  concerning  a  thing  then  present,  and 
the  words  given  in  evidence  were  actually  spoken  concerning  a 
thing  not  present  nt  the  lime.    2  B.  4*  ^*  ''^^^• 

17.  Where  the  plaintifEs  hired  a  chariot  for  the  day,  appointed  the 
coachman,  and  furnished  the  horses ;  held,  that  they  were  properly 
described  as  ownera  and  proprietors  of  ii,  in  a  declaration  against  a 
defendant,  for  an  accident  arising  from  his  servant's  negligence  in 
driving  against  the  chariot.  Held  also,  that  where  defendant's  ser« 
vants  wantonly,  and  not  in  order  to  execute  his  master's  orders, 
strikes  the  plaintiff's  horses,  and  thereby  produces  the  accident,  his 
masterjs  not  liable ;  but  where  in  the  course  Qf  his  employment  he  so 
strikes,  although  injudiciously,  his  master  is  liable.     3  B.  4*  A.  590. 

IS.  In  an  action  for  disturbance  of  plaintiff's  right  of  common,  the 
declaration  stated,  that  he  was  possessed  of  a  messuage  and  land 
with  the  appurtenances  $  and  by  reason  thereof  ought  to  have  com- 
tDou  of  pasture,  &c.  Held,  that  this  allegation  was  divisib]e,'aod  that 
proof  that  plaintiff  was  possessed  of  land  only,  and  entitled  to  the 
right  of  common,  in  respect  of  it,  was  sgfficient  to  entitle  him  to 
damages  pro  ianto,    3  B.  &  A.  360. 

19.  A  count  for  diverting  and  turning  a  stream  of  water,  is  not 
supported  by  proof  of  penning  back,  and  checking  it,  whereby  the 
water  vas  made  to  overflow  the  plaintiff's  meadow.  6  Price,  1 . 
A  nonsuit  directed  on  such  evidence  given  on  tiluit  count  confirmed, 
CD  motion  to  set  it  aside.    Ibid. 

SO.  An  averment  in  a  declaration,  that  defendant's  dogs  were  ac-> 
customed  to  wony  and  bite  sheep  and  lambs,  is  not  supported  by 
proof  that  the  dogs  were  of  a  ferocious  and  mischievous  disposition, 
and  that  they  had  frequently  attacked  men.  1  B.  &  A.  620.  Sembhy 
however,  diat  an  averment  that  the  dogs  were  of  a  ferocious  and 
mischievious  disposition,  would  be  sufficient  in  an  action  brought  for 
an  injuiy  to  plaintiff's  43heep,  without  alleg^  specifically  that  they 
were  accustomed  to  bite  and  worry  sheep. 

21.  An  averment  in  a  declaration  for  disturi>ing  the  plaintifTs  right 
of  common,  that  plaintiff  was  entitled  to  common  of  pasture,  for  all 
his  cattle,  levant  and  couchant  upon  his  land,  is  well  supported  by 
evidence,  that  the  plaintiff  was  a  part-owner  with  defendant,  and 
others,  of  a  common  field,  upon  which,  afler  the  com  was  reaped,  and 
the  field  cleared,  the  custom  was  for  the  difierent  occupiers  to  turn 
out  in  common  their  cattle  :  the  number  being  in  proportion  to  the 
extent  of  their  respective  lands  within  the  common  field,  although 
auch  cattle  were  not  maintained  upon  siich  land  during  the  winter ; 

E^and  although  the  custom  proved  was  to  turn  out  in  proportion  to         r*806  L 
e  extent,  and  not  to  the  produce  oi  the  land,  in  respect  of  which 
the  right  was  claimed.     Held  also,  that  it  was  not  necessary  to  state 
his  ri^t  to  be  with  the  exception  of  his  own  land,  but  that  it  was 
well  laid  to  be  over  the  whole  common,     1  B.  4*  -^^  706. 

22.  In  ejectment  the  demise  was  laid  to  be  by  the  mayor,  bur- 
gesses, &c.  of  the  borough  town  of  Jif.,  and  on  the  trial,  it  turned  out 
irom  the  charter,  that  the  name  of  the  corporation  was  **  the  mayor, 
&c.  of  Jtf."  Held,  that  this  was  no  variance,  it  appearing  from  the 
charter,  which  was  in  evidencoi  thut  M,  was  a  borough  town* 
1  B.  &  A,  699. 
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orTariiocain       23.  Upon  an  tndiciiBeiit  for  an  assault  opoiif.  £.  it  ifl  sufficieot  to 
lodictmeiitB.      proTC,  tbat  an  assaiih  was  committed  upon  a  person  bearing  that 

name,  ahhoogh  it  appear  that  two  persons  bore  tlvd  same  name,  E.E* 
the  elder,  and  £.  E.  the  yomiger.     3  B.  4^  A.  579. 
OfTariancein        24.  It  is  not  a  6tal  Tariance  (after  T^dict)  where  an  information 
^^mS!*^  professmg  to  set  out  (he  title  of  an  act  of  pariiament  describes  it  as 

entitled  an  act,  &c.  (br  repealing  dad^  on  salt,  and  the  drawback,  &e. 
**  thereon,"  the  title  being  (in  fiict)  in  the  same  words,  with  the  ex- 
ception of  hairing  die  word  "  thereouf'  instead  of  thereon,"  (and  ad- 
ding) and  for  granting  other  duties,  &c.  ^*  thereon,"  the  condoding 
woni  beii^  the  same.     4  Price,  237. 
Variane*  in  the      25,  The  declaration  in  an  action  for  malicionslj  causing  a  writ  to 
description  of   be  sued  w$j  whereen  plaintiff  was  imprisoned,  station  the  process 
legal  proceed-  ^th  aeeiiam  clause  as  sued  out  for  501.  (instead  of  30L  aceovfin^  to 
^S^'  the  fact,)  and  an  endorsement  for  151.  die  warrant  bemg  for  3(M.,  it  is 

a  fatal  variance.     5  Price,  540. 

26.  Iq  assumpsit  for  uot  indemnifying  plaintiff,  in  consequence  of 

his  having  become  hail  for  j9.  in  an  action  at  the  suit  of  &,  it  was 

stated  tbat  B,,  in  Michaelmas  tenn,  58  G.  3.,  recovered  against  plaia- 

tiff;  the  judgment  given  in  evidence,  was  HUaiy  term.     Held,  diai 

this  was  no  variance,  inasmuch  as  this  was  not  matter  of  description, 

but  an  allegation  in  substance  diat  the  ju(i^;ment  had  been  obtained 

before  the  commencement  of  the  acti<m.     4  B.  4*  '^^  435. 

Variance  in  the      27.  A  plea  to  a  quo  tottrranto  stated  that  an  immem<Hial  court  ieet 

description  of  a  was  in  part  holdon  in  the  morning,  and  in  part  in  the  eventng,  and  that 

custom.  ^^  custom  had  been  to  elect  the  major,  at  the  morning  court,  which 

burgess  had  been  accustomed  to  be  sworn  into  the  office  at  the  evei^ 
ing  court,  by  the  steward  or  his  deputy ;  the  replication  denied  the 
mode  of  election,  and  there  was  also  an  issue  ^<  not  duly  sworn  "  al 
the  trial ;  it  appeared,  that  in  addition  to  the  custom  set  out  in  the 
plea,  it  had  been  usual  for  the  Ieet  juiy  to  present  in  writing  the  caiH 
didate  who  had  most  votes  at  the  morning  court,  to  be  sworn  in  by 
the  steward  at  the  evening  court,  but  they  had  no  control  over  the 
poll.  Held,  that  this  was  a  mere  ministerial  act  on  their  part,  and 
that  it  was  no  essential  part  of  the  custom,  and  need  not  be  stated  on 
the  record.  3  B.  &  A.  130. 
Mlflcellaneoai.      ^'  Where  the  declaration  alleged  that  die  defendant  was  overseer 

of  the  township  of  S.^  and  it  was  proved  that  he  bad  acted  as  such^ 
and  there  was  no  evidence  of  overseers  having  been  appointed  for 
the  parish  of  jS.    Held,  that  although  the  appointment  was  produced, 
and  purported  to  be  an  appointment  of  the  defendant  as  overseer  of 
the  parish  of  S.^  this  was  no  variance.     1  B.  4*  A.  94> 

C*807]  [•]VENDOR  AND  PURCHASEE. 

Sale,  when  J.  An  action  for  goods  sold  and  delivered,  not  supported  by  proof 

complete.  ^f  ^j  ^^der  by  defendant,  to  send  the  goods  to  a  certain  quay,  to  be 

lellt  till  called  for,  without  showing  a  reception  and  acceptance  oa 
the  part  of  the  vendee  of  the  goods  so  sent,  where  the  defendant  had 
not  named  the  particular  carrier  by  whom  the  goods  were  to  have 
been  conveyed  :  at  least  under  the  cireumstanoes  in  evidence,  in  tba 

£  resent  case,  a  nonsuit  for  want  of  proof  of  a  dehvery  was  refiised  to 
e  set  aside.  5  Price,  630* 

2.  Where  plaintiffs  having  received  an  order  from  defisndanc 
for  goods,  shipped  them, 'and  transmitted  to  him  the  bill  of  y^i*^  en- 
dorsed, making  the  goods  deliverable  to  order  or  assigns^  and  on 
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their  arrival  the  captain  withheld  the  goods,  in  consequence,  of  defend- 
ant having  refused  to  accept  a  hill  drawn  on  him  for  the  price  ;  and 
thereupon  defendant  recovered  in  trover  against  the  captain.  Held, 
that  plainti£&  might  have  an  action  for  goods  sold  and  deliveredi  for 
the  delivery  of  the  goods  was  complete  as  between  them  and  defend^ 
ant,  by  the  delivery  on  board  the  ship.     5  M.  &  S.  189. 

3.  By  the  usage  of  lAverpoolf  the  vendor  of  g»ods  was  to  pay 
warehouse-rent  for  two  months  dler  the  sale,  if  the  goods  remained 
diere  so  long.  Held,  however,  that  where  the  vendor  of  such  goods 
had,  within  the  two  months,  given  the  usual  order  for  delivery  to  the 

*  purchaser,  the  property  in  the  goods  from  that  time  vested  in  the  lat- 
ter, and  that  he  became  responsible  for  all  accidents  which  might 
happen  to  them ;  and  that  the  circumstance  of  the  goods  having  with- 
in that  time  been  distrained  for  warehouse-rent,  was  an  accident 
which  must  fail  on  the  vendee,  and  such  rent  having  been  paid  by  the 
vendor's  agent,  in  order  to  redeem  the  goods  :  Held,  that  the  latter 
coald  not  recover  the  same  from  the  vendor  as  money  paid  to  his  use. 
2  B.  &  A.  131. 

4.  A  quantity  of  oats  having  been  consigned  by  a  merchant  abroad  Contract  of 
to  be  sold  by  /.  ■$.,  who  was  a  merchant  as  well  as  factor,  he  placed  '^^®' 
them  in  the  hands  of  ^.,  a  com  factor,  as  a  security  for  advances 

ma^e  by  him,  but  the  oats  were  not  to  be  sold  without  the  consent 
of  J.  8,  They  remained  in  Ji,^»  possession  upon  these  terms  for  nine 
months,  when  they  were  transferred  to  .^.  by  a  sale  at  the  market- 
price.  No  money  actually  passed,  nor  were  any  account-sales  ren- 
dered ;  but  the  amount  of  the  price  was  allowed  in  account  before  J,  S^ 
and  Ji.y  leaving  a  balance  in  fiivour  of  the  latter.  Held,  that  this 
was  in  substance  a  pledge  and  not  a  sale  by  the  factor,  and  that  no 
property  passed  to  t^.,  although  the  jury  had  found  it  to  be  a  bona  fide 
transaction.     4  B.  &  A.  444. 

6.  An  assignment  of  the  freight,  earnings,  and  profits  of  a  ship, 
does  not  extend  to  profits  not  in  existence,  actual  or  potential,  at 
the  time  of  the  assignment;  therefore,  where  C.  assigned  by  deed  to 
S.  the  freight,  earnings,  and  profits  of  the  ship  fV.,  which  ship  after- 
wards, in  a  voyage  to  the  8(Mh  Seoa,  obtained  a  quantity  of  oil,  the 
produce  of  whales  taken  in  the  said  voyage :  Held,  that  this  did  not 
pass  to  S.  by  the  assignment ;  for  the  assignor  had  no  property,  ac- 
tual or  potential,  in  the  oil,  at  the  time  of  assignment,  and  the 
voyage  was  not  then  contemplated.     5  M.  &  S.  2^. 

6.  A  trader  in  Loim{o»  was  in  die  habit  ofpurchasing  goods  at  JMon-  Stoppage  ia 
chBtteVy  and  exporting  them  to  the  continent  soon  after  their  arrival  ^i*^i3>>^u. 
f  *]in  LoTulon.  The  goods  so  consigned  to  him  remained  in  the  wag- 
gon-office of  the  defendants,  who  were  carriers,  until  they  were  re-         [*808  j 
moved  by  his  agent  for  the  purpose  of  being  shipped.     A  consign- 
ment of  goods  for  the  trader  was  delivered  to  the  defendants,  on  the 
9th  and  12th  of  August ;  on  the  14th  and  17th  the  goods  arrived  at 
the  waggon-office  of  the  defendants;  on  the  16lh  or  I7th  the  trader 
became  bankrupt ;  and  on  the  19th,  notice  of  non-delivery  to  the  bank- 
rupt was  given  by  the  consignor  to  the  defendants,  who,  according 
to  order,  on  the  21st  delivered  the  goods  to  a  third  house.     Held, 
that  the  assignees  of  the  bankrupt  were  entitled  to  recover  the  goods 
deposited  with  the  defendants^  and  that  the  right  of  the  consignor  to 
stoppage  tn  Iroimluceased  onthearrival  of  the  gocKls  at  the  waggon- 
office  of  the  defendants  in  London.    8  Taunt.  83. 


(    soft    )  [Al>IfBN01. 

VENUE. 

Obanffioff.  ^*  '^^^  Court  will  not  graat  a  motioo  for  chaogiog  the  venue  afier 

t>lea  pleaded ;  the  plaintifi*  may  retain  the  venue  notwithstaoding  a 
motion  to  change  it|  on  undertaking  to  give  material  evidence  arising 
either  in  the  county  laid  or  in  a  third  county  ;  proof  of  letters  con- 
Gaining  the  promise,  upon  which  the  action  is  brought,  written  and 
put  into  the  post-office  in  the  third  county,  is  sufficient  to  satisfy  such 
undeilaking.     8  Taunt  169. 

2.  If  a  small  part  only  of  a  plaintiflPs  demand  be  on  a  biU  of  ex-< 
change,  and  the  hulk  of  the  debt  be  for  goods  sold  and  delivered,  for 
part  of  which  the  bill  was  given,  the  Court  will  not  bring  back  the 
venue  (which  had  been  changed  on  the  usual  affidavit)  on  the  giroimd 
of  the  action  being  brought  upon  a  bill  of  exchange.     7  Price,  564. 

ftetaiuiu*'.  ^  '^^  venue  having  been  changed  by  the  defendant  &om  London 

***  to  Staffordshire  on  the  usual  affidavit,  the  Court  refused  to  bring  back, 
the  venue  to  Ltfndon  cfn  an  affidavit  that  the  cause  of  action  arose 
partly  in  Staffordshire  and  partly  in  W'oreesterskirej  »nd  that  a  mate* 
rial  witness  resided  in  London^  and  on  the  plaiotitt's  undertakiiig  to 
give  material  evidence  in  one  or  other  of  those  counties.  2  B.  Ik  A.  6 18. 

4.  The  Court  will  discharge  a  rule  obtained  by  a  defendant  to 
change  the  venue  in  an  action  against  him  by  the  assignees  of  a  bank** 
Kupt,  on  the  usual  affidavit  that  the  cause  of  action  arose  in  another 
county,  and  that  his  witnesses  reside  there ;  the  plaintiff,  swearing 
that  tue  cause  of  action  arose  in  a  third  county,  and  that  his  witnessed 
reside  at  a  very  considerable  distance  from  the  county  to  which  the 
venue  is  sought  to  be  removed,  and  undertaking  to  give  evidence  in 
the  original  or  the  third  county ;  and  that  although  the  deiendaols 
have  agreed-  to  admit  every  feet  establishing  the  bankruptcy,  except 
&e  petitioning  creditor's  debt^     5  Price,  359. 

5.  Where  a  venue  laid  in  Middlesex  had  been  changed  to  Stafford^ 
on  the  usual  affidavit,  the  Court  refused  to  bring  it  back  on  an  affida- 
vit, stating,  that  the  goods  (which  had  been  purchased  and  paid  for 
by  plaintiff  as  agent  for  defendant,  and  for  which  the  action  had  been 
brought,)  were  pardy  paid  for  in  London  and  partly  in  Surrei^  and 
wera  sent  to  Paddington^  in  the  county  of  Middlesex^  to  be  forwarded 
thence  to  defendant ;  the  phutttiff  undertaking  to  give  material  evi> 
dence  in  London  or  Middlesex ;  he  must  Undertake  to  Ave  material 
evidence  in  the  county  in  which  he  originally  laid  it     6  rrice,  3^. 

[^]6.  In  an  action  for  a  libel  contained  in  a  letter,  the  Court  wwdd 
P8091  '   ^^  change  the  venue  from  Xiondon  to   Worcester,  after  an  affida%it 
that  the  deponent  believed  the  letter  to  have  been  written  at  Siaffbrd, 
because  it  bore  the  Stafford  po8t*mark.     1  B.  &  B.  299. 

7.  Where  a  rule  J>risi  has  been  obtained  for  changing  the  venue 
from  London  to  Yorkshire^  in  Easter  Term,  as  of  course,  on  the  com- 
mon affid&vit  (not  stating  that  defendant's  witnesses  resided  there,) 
the  court  will  not  retain  it  on  cause  shown  that  the  plaintiff  would 
be  materially  delayed,  without  any  other  advantage  to  the  defendant 
by  analogy  with  the  established  rule  that  the  venue  cannot  be  cfkanged 
into  the  northern  counties,  previous  to  a  spring  assizes.  5  Price,  613. 

VERDICT. 

Sp  e  ciai.  1 .  Where  in  an  action  of  trespass  to  a  fishery,  the  jury  find  the  de- 

fendant justified  on  one  issue,  and  stale  the  right  under  which  they 
found  him  justified,  such  a  finding  may  be  treated  as  a  special  rer« 
diet    8  TauaU  199. 


2.  The  court  will  not  mftr,  or  take  notice  of  any  fact,  not  express- 
ly stated  to  have  heen  found  by  the  jury,  in  an  argument  on  a  special 
verdict.     4  Price,  ^40. 

8.  After  trial,  an  affidavit  tending  to  impeach  a  verdict  by  stating  Miscondact  ia 
cOiTupt  motives  in  one  of  (he  jurors,  cannot  be  received.  8  Taunt.  26.  ^^  i^^' 

4.  In  aasumpeit,  the  defendant  pleaded  that  the  promisei^  were  MiscoUaDeoos. 
mnde  by  him  jointly  with  another,  and  issue  was  taken  upon  that 

fact.  The  jury,  by  their  verdict,  found  that  the  defendant  promised, 
without  stating  whether  he  promised  alone^  or  jointly  with  another. 
Held,  that  this  verdict  was  bad,  because  it  did  not  distinctly  pro- 
tiounce  upon  the  issue.    SI  B.  6c  A.  605. 

5.  The  Court  vomf  order  a  verdict  to  be  entered  for  the  plamtiff 
where  the  caustf'was  undefended  at  ^tu»FriuB ;  and  the  judge  direct- 
ed ajieiiSutt,  with  liberty  to  the  pkdntiff  to  move  to  enter  a  verdict. 
#  S.  &  A»  413. 

WHARF. 

Tha^  whoifa^e,  4>c.  due  upon  goods  imported,  waa  by  the  course  ^harfioj^r. 
foT  trade,  paid  by  the  importer  at  the  Christmas  following  the  impor- 
tBtion,  whether  fte  goods  were  in  the  mean  time  removed  or  not« 
l^lie  goods  were  sold  to  j9«,  and  after  Christmas  the  merchant  im« 
iKKrter  became  bankrupt  Held,  thai  there  was  no  lien  on  the  goods 
fi»v  the  wharfage^  4*^*  as  against  A*    4  B<  4*  A.  60. 

WINDOW  LIGHTS. 

Where  tights  had  been  enjoyed  for  more  than  twenty  years,  conti-  TitU  to. 
goous  to  lan3,  which  widiin  that  period  had  been  glebe-land,  but  was 
conveyed  to  a  purchaser  under  the  55  Q.  3.  c.  147«,  it  was  held,  that 
no  action  would  lie  against  such  purchaser  for  building,  so  as  to  ob^ 
struct  the  lights,  inasmuch  as  the  rector,  who  was  tenant  for  life,        rjavoi 
r«]could  not  grant  the  easement,  and,  therefore,  np  valid  grant  could        L^IvJ 
Se  presumed*    4  B.  ^  A.  579« 

WINE. 

In  an  action  against  a  wind  cooper,  for  changing  on  the  road.  Removal  of. 
wine  which  he  had  been  hired  to  carry  from  one  house  to  another, 
the  court  will  not  presume  that  the  wine  was  removed  for  the  purpose 
of  sale,  and  s6  consider  the  transaction  illegal  under  the  Excise 
laws.     1  B.  <$•  B.  5. 

WITNESS. 

1.  Ssm&fe,  that  a  party  who  is  subpoenaed  as  a  Witness  to  attend  at  Atundancs  of. 
the  issizes,  is  guilty  of  a  contempt,  by  neglecting  to  attend,  although 
the  cause  be  not  called  on  for  trial.     3  B.  4*  -^^  ^^S. 

the  defendants  having  sunered  judgment  to  go  by  default,  ts  not  ad* 
xnissible  as  a  witness,  to  prove  the  partnership  of  himself  and  the 
other  defendants,  without  their  consent,  although  the  proposed  wit- 
ness is  released  as  to  all  other  actions,  save  that  on  which  be  is 
called  to  give  evidence.     8  Taunt.  139. 

3.  On  a  question  of  title,  in  an  action  of  trespass  between  a  parish 
and  an  individual,  to  certain  lands  claimed  by  the  former,  under  an 
inclosure  act :  by  the  provisions  of  which  the  land  in  dispute  would 
(if  they  had  a  right  to  it)  be  vested  in  thetti,  in  trust  for  the  padsh,. 
in  aid  of  the  poors'  rates,  rated   inhabitants  are  admissible- wit- 
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nesse'B,  by  virtue  of  the  OA  sectioa  of  the  &4Ui  Geo.  3.  c.  107.    6 
Price,  146.  '  •    _ 

4.  In  trover  by  w^.  against  B.j  C.  ia  a  competent  witness  to  prove 
property  in  himself.     4  B.  ^  A*  410. 

5.  Ruled  at  AtM  Prmby  the  lord  chief  baroo,  tiiaft  a  pevsoofasr- 
ing  entered  into  a  bond  wifli  sureties  to  the  crown,  is  not  an  admis- 
sible witness  in  a  Mtre  facias  against  the  surety  who  proves  that  he 
had  not  broken  tfie  condition.  Sedy  qucsrel  (the  principal  bAvingbesB 
released  by  the  surety.)    4  FricOy  150. 

6.  In  an  action  a^tinst  a  sheriff  for  a  false  return  of  nvOa  bomit 
after  he  has  taken  gc^s  in  execution,  which  have  been  foidbly  takea 
out  of  his^ossessionyaadcanried  away  by  a  person  daiming  property 
in  them,  such  person  is  admissible  to  prove,  that  they  were  not  the 
property  of  the  debtor,  against  whom  the  elocution  bad  issued^  be^ 
cause  the  sheriff  cannot  maintain  an  action  against  him,  (the  witness)* 
for  the  rescue,  after  having  made  such  a  return,  and  as  to  all  other 
persons  claiming  the  goods,  the  verdict  would  be  r€$  inier  aUoa  aeio^ 
and,  therefore,  could  not  be  uiBod^o  affect'their  rigjbts  inaiqr  proceed- 
ing  against  the  witness.     5  Price,  547, 

7.  On  an  issue  to  tiy  whether  the  inhabitHito  of  ^.  were  inmaino*. 
rially  bound  to  repair  a-cbapel,  the  owner  of  the  infaeritan6^  baiiog 
leased  his  property  for  years,  at  a  rent  certain,  without  any  dedno-* 
tion,  and  residing  himself  in  a  diilbreot  cQun^  ;  is  not  a  compeleiife 
witness  to  negative  the  liability,  although  he  was  not  upon  the  rate, 
and  the  rate  was  in  fiauot  paid  by  hk  tenant,  for  such  owner  has  aa 
interest  in  discharging  the  iohehtance  for  a  permanent  burdeB*.  1  B. 
&A.  87. 

[*^8.  One  joint  maker  of  a  promissory  note  is  a  witness  to  prove 

the  signature  ofthe  other.     5  M.  &  S.  71. 

.  9.  £i  an  action  against  an  attorney  for  negUgeuce,  in  the  negoda- 

tion  of  aa  annuity,  the  party,  who,  on  the  &ce  of  the  deed,  appeared 

to  be  the  grantor,  is  i^  competent  witness  to  ^Hove  it  n  forgery.    4 

B.  &  A.  209. 

10.  Where  defendant's  name  had  been  vegistersd  as  part-owner  of 
a  ship,  upon  the  oath  of  C,  and  he  had  afterwards  assisted  his  share 
to  C,  by  bill  of  sale,  in  consideration  of  59.,'  and  covenanted,  that  he 
had  a  good  title :  held,  that  in  an  action  against  defendant  tor  goods, 
furnished  to  the  ship,  duutgiog  him  in  respect  oi  his  intereet  mily^  it 
was  competeijit  to  defendant  to  call  C,  as  a  witness,  to  prove  thai  he 
had  inserted  defcodajnt's  name  in  the  register,  without  his  privity  oi 
consent,  and  that  the  bill  of  sale  was  merely  to  divest  bun  of  any 
supposed  title.  5  M.  &  S.  244. 
.  .  »  11.  A  commission  for  the  examination  of  witnesses  in  aforeijga 
wf4ewe^.  country,  directed  the  commissioners  to  examine  the  wilnesses,  on  ki- 

terrog^tories,  and  to,  reduce  the  examinations  into  writing,  in  the  En- 
glish language,  luid  send  the  same  to  Engluid,  and  to  swear  and  in* 
teipret  the  depositions  of  such  witnesses  as  did  not  und«i9fand  the 
English  iaiiguage.  It  appeared  by  the  return,  that  the  depositioos  in 
the  first  instancy  were  reduced  into  writing  in  the  foreign  language, 
and  translated  by  the  interpreter  into  the  English  language,  witUa 
an  interval  of  six  weeli;s.  Held,  that  the  commission  was  well  exe- 
cuted by  the  commissioners  returning  the  depositions  so  tranalatad  , 
into  the  English  laoguago..     4  B.  4'  A.  377. 

12.  A  witness  cannot  recover  a  compensation  for  his  time,  though 
an  express  promise  be  ^iven  him  that  he  shall  b^  paid  for  his  loss  of 

C    t  of  briDg*  ^*'".^'      1  B.  4"  B*  515. 

ineVp  wit-  ^^'  Compensation  for  k>ss  of  time  disallowed  to  ta-o  nuerdiaBls 

uetiet.  coming  from  abroad  as  witnesses.    5  M.  4*  S.  156. 


[*811] 
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(  811   ) 
WRITTEN  INSTRUMENT. 

« 

1.  Upon  a  plea  of  pfeiM  luftnMtlmo^  plaintiff;  in  order  to  show  Public  writings 
assets,  gave,  in  evidence,  a  copy  of  a  bill  and  answer,  purporting  to  J"^**^^*- 
be.  an  answer  by  a  person  of  the  same  name,  and  sustaining  the  sao^e 
diaracter  as  the  defendant.    Held,  that  the  cop^  was  admissible,  and 
that,  on  the  6ce  of  it,  there  was  presumptive  evidenoe  of  identity,  the 
defendant  not  having  shown  any  circumstances  to  rebut  the  presump-    . 
tion.     1  B.  &  A.  182. 

9.  A  Fscord  of  condemnation  of  goods  seized  for  an  act  qf  for* 
feiture,  created  by  one  statute,  is  not  evidence,  on  a  charge  of  an 
o^nce  against  the  same  party,  with  respect  to  the  same  goods, 
created  by  another  statute.  Owtre^  whether  such  a  record  xa  con* 
elusive  evidence  in  any  case,  of  all  the  facts  stated  therein,  so  as  to 
Bffed  a  defen(buit  collaterally  in  any  other  proceeding  against  him^ 
for  penalties  for  the  act  of  forfeiture  ?  5  Price,  195. 

3/  A  testator,  by  his  will,  devised  to  MisUihew  W,  his  brother,  and  AdoiijBsibility  of 
Sfmion  W»  his  brother'a  son,  a  certain  estate.  It  appeared,  that  the  P^rt)  evid^ncA. 
testator  had  three  brothers,  each  of  tfhom  had  a  son  of  the  name  of 
Simon^  living  at  the  time  of  the  testator's  death.  Held,  that  th^ 
proof  of  this  bd  dhd  not  raise  any  latent  ambiguity  in  •the  will,  so  as 
to  let  in  parol  evidebee  of  decioirattons  of  the  testator  as  to  the  pern 
son  intended,  it  being  clear  that  the  person  entitled  was  Shnon^  son 
of  MaUhew.     4  B.  ^  A.  57. 

[*]4.  Where  a  promissory  note,  on  the  face  of  it,  purported  to  be      r^8127 
payable  on  demand,  parol  evidence  is  not  admissible  to  show  that,  at      ^        '^ 
the  time  of  making  it,  it  was  agreed  that  it  should  not  be  payable  till 
after  the  decease  of  the  maker.    8  B.  ^  A.  ^33. 

6.  When  a  deed  purported  to  grant  all  the  coal-mines  in  the  hinds 
in  the  occijqpation  of  widow  £  ai^  son,  and  the  grantor  had  not,  at 
that  time,  any  lands  in  the  occupation  of  widow  K.  and  son,  and  the 
deed  was  founded  upon  a  contract  of  sale  executed  some  mouths  be- 
fore, to  which  the  grantor's  land-steward  was  the  subscribing  witness. 
Held,  that  for  the  purpose  of  explaining  the  latent  ambiguity  in  the 
deed,  letters  written  by  the  latter^to  the  grantees,  respecting  the  sale 
to  them,  by  the  grantor  of  the  coal*roines,  in  tl^  ttee^,  and  purport* 
^fig  to  be  wxitten  by  his  direetion«^  woro  admissible  evidence,  with- 
out showing  an  ei^pre^s  authority  from  the  grantor  to  write  them.  I 
B.  4>  A.  247. 

6.  Entries  in  a  steward's  book,  above  thirty  years  old,  and  coming  Proof  of,  whea 
from  the  proper  custody,  are  admissible  in  evidence,  without  proving  ^^^  attested. 
the  hand-wTiiing  of  the  steward.     Sembh^  that  the  rule  extends  to  all 

written  documents  coming  from  the-proper  civ^tody.  4  B.  &  A.  876. 

7.  Where  the  defendants,  having  had  notice  to  produce  the  pro- 
bate of  the  will  of  their  testator,  refused  to  produce  the  same.  Held, 
that  an  instrumont  produced  by  the  officer  of  the  ecclesiastical  court, 
purporting  to  be  the  will  of  the  defendant's  testator,  and  indorsed  by 
the  officer,  as  being  the  instrument  whereof  probate  had  been  granted 
tp  the  defetidants,  and  that  they  had  sworn  to  the  value  of  the  efiects, 
ivas  admissible  in  evidence,  in  an  action  against  the  defendants,  for 
money  had  and  received  by  their  testator  in  his  lifetime.  Tho  court 
entertained  the  argument,  notwithstanding  there  had  been  an  injunc- 
tion in  the  court  of  exchequer  against  further  proceedings  in  this 
court.     1  B.  &  B.  219. 

8.  Where  a  loss  had  been  settled  upon  a  policy  of  iosurance  against 
fire  in  the  year  IS13,  and  upon  a  trial  in  1819  the  plaintiff  in  an  action 
for  Ubel,' chaining  him  with  having  made  fraudulent  claims  upon  the 

insurance  company  wijth  respect  to  such  loss^  called  their  agent,  w^o 
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attested* 
[*813] 


stated  thstt  the  policy  was  returned  to  him  after  the  fire,  and  that  he 
had  it  in  possession  then,  and  afterwards  when  the  plaintiff  made  A 
larger  insuratice  with  the  coinpanj,  that  upon  the  loss  having  been 
settled,  the  old  policy  became  an  useleas  ptqpef)  that  he  did  pet  knour 
whathadbecomeof  it,buthe  believed  he  hadratumeditto  the  plaintiff; 
the  clerk  to  the  plaintifi*'s  attorney  then  proved,  tiiat  within  a  few  days 
of  the  trial  he  went  to  plaintiff's  hotlse  ib  search  for  the  policy,  when 
the  plaintiff  showed  every  drawer  where  he  usually  ke|^  his  papers, 
that  he  examined  such  drawers  and  every  other  place  where  he 
thought  it  likely  to  find  such  a  paper  without  finding  it.  Held,  that 
tiiis  was  sufficient  to  entitle  the  plaintiff  to  give  secondary  evidence  of 
the  contents  of  the  policy.     3  B^  4*  A.  296. 

9.  An  indenture  of  apprenticeship  made  1797  having  been  signed 
only  by  an  overseer  of  the  appellant  pariah,  the  respondeot  paiish,  to 
show  that  only  one  had  been  appointed  in  the  yeaf,  called  upoo  die 
appellants  to  produce  the  original  appointment,  (having  given  them 
notice  to  produce  all  books  and  writings  relating  thereto.)  One  book 
only  was  produced,  and  that  was  not  for  the  year  1797«  lleld^  thaT 
the  respondents  not  having  taken  any  means  tapsocvne'dle  teatimooy 
of  thajaveEseeE.hjniflalf^^whe-aa8t  be  presumed  to  have  the  custody 
of  the  original  appointment,)  were  not  entitled  to  give  eeeondarjiea^ 
idence  of  its  contents.     1  B.  4*  A.  173« 

[*}tfk  The.ciefk4>etlia  deftMidsnt  wm\  the  eiikiiiribing  witneeato 
a  bQnd,  and  when  he  was  subpoenaed,  said  that  he  would  not  attaad^ 
and  the  trial  had  been  put  off  twice  in  consequence  of  hie  aboence. 
Search  had  also  been  made  at  the  defendant's  house,  and  in  fiie  ne^^ 
bourhood  ;  and  upon  receiving  information  at  the  defendant's  Aattfae 
witness  was  gone  to  Margate,  enquiry  was  there  made  withool  aoo- 
cess.  Held,thatundertheseoffcumstances  evidence  of  hia  hand»writ^ 
ing  was  admissible.  4  B.  4*  A.  697. 

11<  In  an  action  on  a  promissory  note,  the  snbseribing  wteeas 
being  dead,  proof  of  his  hand  writing,  and  dial  the  defendant  was 
present  when  the  note  was  prepared,  is  sufficient  without  proving  the 
hand-writing  of  the  defendant  QiHere,  if  proofof  aabearibiiig  wit- 
ness's hand  writing  alone  could  have  been  sufficient  t  1  B.  &  A.  19. 

12.  The  commissioners  under  .an  enclosure  act,  having  made 
ttrument  to  an*  minutes  of  tkoii  pi ucoedings  :  held,  that  parol  evidence  of  tiie  divi* 
..«v^r                 gj^og  Qj^^  allotments  was  tnadiraiiiiiiiln^  iha  juinutes  of  the  eenunis* 

sioners  not  being  produced  or  accounted  fer.     1  B.  &  B.  460. 

13.  Where  a  plauitiff  made  affidavit  that  he  sued  defendant,  tore- 
cover  damages  for  a  breach  of  agreement,  in  not  <MBt^wg  into  part* 
nership,  pursuant  to  a  partnership  deed  drawn  up  and  signed  by 
plaintiff  but  remaining  in  the  custody  of  the  defencnnt  ot  his  attor- 
ney ;  and  that  the  plaintiff  possessed  neither  copy  nor  counteipait  €f 
the  deed  ;  the  Court  granted  arule  enabling  the  plaintiff  to  iDspect 
the  deed  and  take  a  copy,  though  the  defendant  swore  he  had  not  ex« 
ecuted  the  deed.     On  a  motion  for  leave  to  inspect  a  partnenUp 

'  deed,  the  affidavit  should  state  that  the  party  moving  lus  neither  copjr 
nor  counterpart.     1  B.  ^  B.  3ia 

14.  The  Court  will  not  compel  the  vestry  clerk  of  a  parish  to  pro* 
duce,  and  permit  copies  to  be  taken  of  documents  from  the  parish 
chest  in  his  custody,  for  any  other  than  parochicd  purposes.  4  B.  & 
A  301. 


Preference  of 
one  kind  of  in- 
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